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Eat«r«<l  aeeordia^  to  the  Act  of  Coagreeit,  in  the  year  1854,  by 
THE   JUDGES   OF   THE    8UPKEME   COURT, 

(FoK  THK  USE  or  THE  StaTE  OF  ALABAMA,) 

IB  the  Clerk's  Office  of  the  District  Court  of  the  Uoiled   States  for  the 
Middle  District  of  Alabama. 


OFFICERS  OF  THE  SUPREME  COURT, 

DURING  THE  TIME  OF  THESE  DECISIONS. 


Hon.  WM.  P.  CHILTON,  Chief  Justice. 

Hon.  DAVID  G.  LIGON,  ^ 

Hon.  GEORGE  GOLDTHWAITE,     I    ,        .  .     ,    .. 

I  Associate  Justices. 


Hon.  JOHN  D.  PHELAN, 
Hon.  LYMAN  GIBBONS, 


MARION  A.  BALDWIN,  Attorney  General. 
THOMAS  S.  MAYS,  Clerk. 


RULES  OF  PRACTICE 

IN  THE  SUPREME  COURT, 

ADOPTED  AT  JANUARY  TERM,  1854. 


**  It  is  ordered  by  the  Court,  that  the  following  be  estab- 
lished as  additional  Rules  of  Practice  in  the  Supreme  Court  of 
Alabama,  to  take  effect  upon  and  after  the  first  day  of  the  next 
term  of  said  Court,  to  be  held  on  the  first  Monday  in  June,  1854: 

"  Rule  30.  The  counsel  for  the  appellant  or  plaintiff  in 
error,  in  each  case,  shall  furnish  to  each  of  the  Juilges  of  said 
Court  a  brief  containing  a  statement  of  the  points  to  be  decided 
by  the  Court,  and  the  facts  of  the  case  so  far  as  is  necessary  to 
shew  the  manner  in  which  these  points  arise ;  and  the  counsel 
for  the  appellee  or  defendant  in  error  shall,  in  like  manner,  fur- 
nish briefs  setting  forth  the  points  of  his  defence.  All  briefs 
must  be  furnished  to  the  Judges  at  least  one  day  before  the  ar- 
gument of  the  cause,  and  any  counsel  failing  to  furnish  briefs 
as  aforesaid  shall  not  be  heard  in  argument  at  the  bar.  Rule 
16,  on  page  711  of  the  Code  of  Alabama,  is  hereby  superseded. 

'*  Rule  31.  When  the  death  of  a  party  has  been  suggested, 
and  an  order  made  to  revive  in  the  name  of  or  against  the  heirs 
or  personal  representative  of  the  deceased,  and  this  is  not  dono 
by  the  next  term  of  the  court,  the  suit  shall  abate.'' 


RULES  OF  PRACTICE 

ADOPTED    AT    JUNE    TERM,    1863. 


"  It  is  ordered  by  thii  Judges  of  this  Court,  that  the  follow- 
ing Rules  of  Practice  in  the  Chancery  Courts,  in  addition  to 
those  now  in  force,  be,  and  the  same  are  hereby,  adopted,  to 
take  effect  on  the  first  Monday  in  September,  1853,  viz : 

"Rule  1.  The  Chancellor  shall  have  power  to  direct  the 
sessions  of  the  Register  or  Master  in  Chancery  to  be  held  at 
such  places  as  he  may  deem  proper. 

"Rule  2.  Reports  of  the  Register,  read  in  open  court  on 
one  day,  may  be  confirmed  the  next,  unless  excepted  to,  and 
when  that  is  the  case,  the  exceptions  can  be  heard  and  deter- 
mined'without  further  postponement ;  provided,  the  Chancellor 
shall  have  power  to  extend  the  time  for  excepting  to  Reports,  as 
also],for  hearing  exceptions,  to  such  day  as  he  may  deem  proper ; 
provided  also,  that  this  Rule  shall  not  extend  to  Reports  where 
the  parties  having  the  right  to  except  are  in  contempt  of  the 
court,  or  have  not  submitted  to  its  jurisdiction,  but  as  against 
such  parties  the  Reports  may  be  confirmed  upon  the  reading. 

"  Rule  3.  In  all  cases,  where  by  the  English  Orders  of 
Practice  two  days  notice  is  required,  one  day  shall  be  deemed 
sufficient,  unless  the  Chancellor  shall  otherwise  direct. 


RULES  OF  PRACTICE 

ADOPTED    AT    JUNE    TERM,    1868. 

"  It  is  ordered  that  the  following  be  added  to  the  Rules  of 
Practice  for  Interior  Courts,  to  take  effect  ou  t^; ;  first  Monday 
in  September,  1853  : 

*'  Tlio  Judges  of  the  several  Courts,  in  which  Bills  of  Excep- 
tions may  by  law  be  taken,  m;iy  require  such  Bills  to  be  pre- 
sented for  their  signature  during  the  trial.  If  no  such  requisi- 
tion be  made,  then  such  bills  must  be  presented  within  five  days 
tl  ^reafter,  unless  the  presiding  Judge  shall,  in  his  discretion, 
give  a  longer  period;  but  in  no  case  shall  a  Bill  be  sigmd  after 
the  final  adjournment  of  the  Court,  unless  the  party  tendering 
it  has  brought  himself  within  the  provisions  of  section  2358  of 
the  Code." 


TRIBUTE  OF  RESPECT  TO  THE  MEMORY 
OF  THOMAS   S.  MAYS. 


SupREMK  Court,  February  6,  1854. 
On  the  assembling  of  the  Court  this  morning,  Nathan 
Harris,  Esq.,  presented  and  read  to  the  Court  the  following 
resolutions,  which  had  been  adopted  at  a  meeting  of  the  Bar  on 
the  occasion  of  the  death  of  the  late  Thomas  S.  Mays,  and 
requested  that  they  might  be  spread  upon  the  minutes  of  the 
Court : 

^^Resolvedj  That  tho  members  of  the  Supreme  Court  Bar 
have  heard  with  profound  sorrow  of  the  death  of  their  esteemed 
brother,  Thomas  Sumter  Mays,  late  Clerk  of  this  Court. 

^'•Resolvedy  That  he  was  endeared  to  us  by  the  purity  of  his 
character  and  his  exemplary  discharge  of  all  tho  duties  of  life, 
whether  personal  or  official. 

'•'•Resolvedy  That,  out  of  respect  to  his  memory,  the  members 
of  this  Bar  will  attend  his  funeral,  and  will  wear  the  U3ual  badge 
of  mourning  for  thirty  days. 

^^Resolvedi  That  the  chairman  of  this  meeting  be  requested 
to  present  to  the  Supreme  Court,  now  in  session,  a  copy  of  these 
resolutions,  with  a  request  that  they  be  spread  upon  the  min- 
utes of  the  Court ;  and  that  the  secretary  of  this  meeting  be 
requested  to  enclose  a  copy  of  the  same,  together  with  the  pro- 
ceedings of  the  Supreme  Court  thereon,  to  tho  family  of  the 
deceased. 

^^Resolved,  That  these  proceedings,  together  with  those  of 
the  Supreme  Court,  be  handed  to  the  city  papers  for  publi- 
cation." 

To  which  the  Chief  Justice  responded  as  follows : 

Gentlemen  of  the  Bar:  The  sudden  and  unexpected 
death  of  our  esteemed  friend  and  brother,  Thomas  S.  Mays, 
lato  the  Clerk  of  this  Court,  has  occasioned  feelings  of  sorrow 
and  regret  too  deep  for  utterance. 

But  a  few  days  since  he  was  in  our  midst,  apparently  full  of 
health,  and  buoyant  with  hope,  actively  engaged  in  the  discharge 
of  his  duties.  Now  he  sleeps  in  the  silence  of  tho  grave,  and 
we  shall  seo  him  no  more  until  we  meet  him  in  tho  spirit  land. 

By  his  death,  you,  gentlemen,  have  lost  a  professional  bro- 
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ther,  vrhose  talents,  as  well  as  his  social  and  moral  virtnes,  en> 
dearcd  him  to  you  and  to  all  who  knew  him ;  this  Court  has  lost 
a  faithful  and  efficient  officer,  and  the  community  a  highly  valued 
and  useful  citizen.  But,  while  wo  deplore  his  untimely  death, 
who  can  picture  the  gloom  and  sorrow  which  must  fall  most 
heavily  upon  his  family,  thus  unexpectedly  deprived  of  a  hus- 
band, father  and  friend  1  They  share  our  heart-felt  sympathy  ; 
and  we  sincerely  trust  that  the  unseen  hand  which  has  afflicted 
them  may  administer  consolation. 

Let  us,  my  brothers,  improve  this  visitation  of  Providence, 
which  admonishes  us  that  Death  is  in  our  midst,  and  that  we 
know  not  the  hour  when  we  too  shall  be  locked  in  bis  cold  em- 
brace. Let  us  so  live,  that  when  the  summons  for  our  departure 
docs  come,  we  may  be  soothed  and  sustained  by  the  same  hope 
which  animated  our  deceased  brother,  and  which  deprives  death 
of  all  its  terrors. 

The  resolutions  which  you  have  adopted,  aro  ordered  to  be 
spread  upon  the  minutes,  and  this  Court  will  stand  adjourned 
until  to-morrow  morning,  at  ten  o'clock. 
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HOLMES  m.  THE  STATE. 

1 .  A  charge  which  has  the  effect  of  withdrawing  from  the  cousideration  of 
the  jury  any  evidence  which  tends  to  establish  the  plaintiff's  case  or  the 

^defence,  is  erroneous. 

2.  However  correctly  the  judge  may  lay  down  the  law  in  his  general  charge 
to  the  jui'y,  yet,  if,  iu  a  subsequent  specific  charge,  he  places  the  case  upon 
the  existence  of  certain  facts  on  which  alone  it  may  not  be  properly  made 
to  turn,  the  effect  of  which,  if  literally  followed  by  the  jury,  is  to  with- 
draw from  them  the  consideration  of  other  facts  which  tend  either  to  dis- 
prove or  materially  qualify  those  on  which  the  charge  is  predicated,  injury 
will  be  presumed  from  the  error. 

3.  If  one  has  reasonable  apprehension  of  great  personal  violence,  involving 
imminent  peril  to  life  or  limb,  he  has  the  right  to  protect  himself  even  at 
the  expense  of  his  assailant's  life,  if  such  protection  cannot  be  otherwise 
secured. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Gill  Shorter. 

Thk  plaintiff"  in  error,  William  J.  Holmes,  was  indicted  for 
an  assault  and  battery  on  one  Anderson,  and  was  convicted. 
A  bill  of  exceptions  was  sealed  on  the  trial  by  the  presiding 
judge,   the  material  parts  of  which  are  as  follows  : 

"  The  State  introduced  one  Murrah  as  a  witness,  who  testi- 
fied, that,  on  a  day  in  April,   1852,  his  wife  informed  him,  on 
his  return  home  eavlv  in  tlie  morning  of  that  day,  that  the  de 
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fendant  had,  during  tho  absence  of  witness,  used  very  abusiv  o 

language  towards  her ;  that  the  witness  shortly  afterwards,  and 
on  the  same  day,  took  his  gun,  and  walked  around  liis  field  to  a 
road  within  less  than  half  a  mile  of  defendant's  house ;  that  on 
his  getting  to  said  road,  he  met  with  said  Anderson  and  his  wife ; 
that  he,  then  and  there,  told  Anderson  that  defendant  had  been 
abusing  the  wife  of  witness,  and  that  his  (witness')  gun  was 
loaded  with  buck-shot,  and  that  he  intended  to  kill  the  defend- 
ant before  sun-down  of  tliat  day ;  that,  in  a  few  minutes  after 
this,  and  while  witness  and  Anderson  and  liis  wife  were  still 
talking  together  in  8.aid  road,  they  discovered  the  defendant, 
coming  towards  thorn  along  said  road,  with  his  gun ;  that  as 
soon  as  they  thus  discovered  defendant,  Anderson's  wife  said  to 
her  husband,  '  Come,  let  us  go  along  home,  for  as  soon  as  Holmes 
gets  here,  there  will  be  a  fuss;'  Anderson  answered  his  wife  by 
telling  her  to  go  along  home,  but  that  he  was  not  going  to  run 
away  because  there  was  going  to  be  a  fuss;  that  the  defendant  was 
some  distance  off  when  these  remarks  passed  between  Anderson 
and  his  wife  ;  that  ho  continued  to  walk  tow  ards  them  along 
said  road,  in  an  ordinary  walk,  and  Anderson's  wife  started  for 
home,  and  got  some  distance  before  defendant  came  to  the  place 
on  said  road  where  said  witness  and  Anderson  were  ;  that  when 
the  defendant  got  to  where  they  were,  witness  was  sitting  on  tho 
top  of  the  fence,  and  his  gun,  loaded  with  buck-shot,  was  stand- 
ing near  him  in  the  lock  of  the  fence ;  that  Anderson  was  sitting 
on  a  stump  on  the  road-side,  near  to  the  witness,  and  had  a 
large  knife  open  in  his  hand,  whitting  a  stick  with  it ;  that  when 
the  defendant  got  to  where  they  were  thus  situated,  he  said  to 
them,  '  Good  morning,  gentlemen,*  in  a  courteous  and  civil 
manner,  and  continued  to  walk  on  in  said  road  in  his  ordinary 
gait  until  he  had  passed  by  them,  and  that  just  as  defendant 
thus  passsed  by  where  the  witness  was  sitting  on  the  fence,  wit- 
ness said  to  him,  '  What  have  you  bVen  abusing  my  wife  for 
this  morning?'  that  thereupon  angry  words  passed  between  wit- 
ness and  defendant,  which  were  not  recollected  distinctly  by  the 
witness ;  whereupon  the  defendant  said  to  witness,  '  You  have 
not  Anderson  and  your  damned  clan  around  you  now,  and  I  can 
whip  you  in  a  fair  fight :  I  will  give  you  a  fair  fight  now  ;'  and 
on  making  tluB  remark,  defendant  immediately  set  down  his  gun 
by  a  tree  on  the  road-side,  and  also  threw  down  liis  knife  by  the 
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same  tree,  and  took  his  position  in  the  road,  some  ten  feet  from 
said  tree,  towards  the  witness,  but  some  ten  feet  from  Anderson 
and  witness ;  as  soon  as  defendant  made  the  remark,  Anderson 
Said  to  defendant,  '  You  have  been  cursing  me  behind  my  back ; 
you  shall  not  curse  me  to  my  face.  I  will  cut  your  damned 
head  oflF,'  and  immediately  rose  from  said  stump  where  he  had 
been  sitting,  with  his  said  large  knife  open  in  his  right  hand,  and 
advanced  towards  defendant.  Defendant  here  said,  '  If  you  in- 
tend to  use  your  knife,  I  will  get  my  gun  and  shoot  you.'  An- 
derson replied,  *  If  you  are  afraid  of  my  knife,  I  will  shut  it 
up,'  and  did  shut  it  up  by  pushing  the  blade  against  his  right 
side,  and  threw  it  down  on  the  ground.  The  defendant  then 
sprang  to  his  gun,  and  seized  it,  and  fired ;  but  Anderson  was 
near  enough,  when  defendant  seized  his  gun  and  raised  it,  to 
catch  hold  of  the  barrel,  and  did  catch  hold  of  it,  and  prevent  it 
from  doing  him  any  other  harm  than  slightly  burning  his  clothes 
with  the  powder.  Defendant's  gun  was  a  double  barreled  gun ; 
the  said  road  was  a  neighborhood  road,  and  the  road  used  and 
traveled  by  defendant  in  going  to  and  returning  from  his  house. 

The  witness  further*  testified,  that,  some  three  months  before 
said  difiiculty,  defendant  and  one  Bowen,  who  was  very  stout 
and  weighed  one  hundred  and  eighty  pounds,  were  quarreling ; 
that  said  Anderson  came  up,  and  took  sides  with  said  Bowen  in 
ithe  quarrel ;  that  said  Bowen  dared  defendant  to  lay  down  Uia 
sword,  but  defendant  refused,  and  said  that,  if  defendant  would 
go  to  some  place  where  they  were  by  themselves,  he  would  fight 
him  a  fair  fight ;  whereupon  Anderson  said,  '  Damn  his  (de- 
fendant's) weapons  ;  he  can't  whip  anybody  where  I  am,  even 
with  weapons  ;'  that  this  quarrel  occurred  on  the  roadp,  when  de- 
fendant was  going  to  a  militia  muster  in  the  neighborhood,  and 
had  on  his  sword  as  part  of  his  uniform  ;  that  said  Bowenj  wit- 
ness and  Anderson  were  severally  larger  and  abler  men  than  de- 
fendant ;  that  defendant,  witness  and  Anderson  resided  in  the 
same  neighborhood,  not  far  aparfcyj^nd  all  the  foregoing  matters 
occurred  in  Montgomery  County. 

The  State  introduced  two  other  witnesses,  viz :  said  Anderson 
and  a  Miss  Jackson,  whose  testimony  was  substantially  the 
game  with  the  foregoing  testimony  of  Murrah.  The  witness 
Anderson  stated,  that,  when  he  saw  defendant  spring  to  his  gun, 
he  sprang  to  seize  the  barrel  to  prevent  his  shooting  hiju.     An- 
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denoB  and  Murrah  both  testified  that  they  .^  .<  excited,  and 
unfriendly  to  defendant ;  and  Miss  Jackson  testified,  that  before 
the  difl^culty  she  lived  with  defendant,  but  since  she  had  lived 
several  months  with  Murrah,  and  came  here  with  Anderson  ;  but 
that  she  did  not  live  with  either  Anderson  or  Murrah  at  this 
time. 

The  defendant  introduced  Mrs.  Rouse  as  a  witness,  who  tes- 
tified, that  she  lived  near  the  place  where  the  said  diflSculty  oc- 
curred, for  which  defendant  is  indicted ;  that  she  happened  to  be 
passbg  the  road  just  before  Anderson  rose  from  said  stump, 
and  commenced  advancing  on  the  defendant  with  his  said  knife 
open  in  his  right  hand  ;  that  she  was  within  a  few  feet  of  An 
derson,  and  near  enough  to  see  and  hear  all  that  was  said  or 
done  by  Anderson  after  he  arose  from  the  stump ;  that  she 
not  see  him  shut  his  knife,  nor  did  she  heai*  him  say  to  dcfefi 
ant,  *  If  you  are  afraid  of  my  cutting  you  with  the  knife,  I  will 
shut  it  up,'  or  anything  like  that ;  that  she  did  hear  Anderson, 
as  he  rose  from  said  stump,  say  to  defendant,  '  You  shall  not 
curse  me  to  my  face.  I  will  cut  your  damned  head  off,'  and  that 
whilst  he  was  saying  this  he  was  advancing  on  defendant ;  that 
she  did  not  know  that  Anderson  had  dropped  or  shut  his  knife 
until  after  defendant  had  fired  his  gun,  when  she  saw  the  knife 
lying  on  the  ground,  shut,  near  to  where  the  gun  fired  ;  that  as 
Anderson  was  advancing  on  defendant,  and  when  very  near  to 
him,  defendant  said,  '  If  you  intend  to  cut  me,  I  will  shoot  you,' 
or  something  like  that,  and  instantly  sprang  to  his  gun,  and 
seized  and  fired  it ;  that  said  Anderson  catching  the  barrel  just 
before  it  fired  ;  that  she  is  a  cousin  of  defendant. 

The  foregoing  is  substantially  all  the  evidence  adduced  on  the 
trial  of  this  cause  ;  and  upon  this  evidence  the  court  gave  to  the 
jury  the  following  several  charges,  to- wit : 

1.  That,  if  the  defendant  fired  his  gun  at  Anderson  in  Mont- 
gomery County,  in  April,  1852,  and  if  there  was  no  necessity 
for  such  firing,  to  save  his  own  life,  or  to  prevent  great  bodily 
harm  from  being  done  to  him,  nor  any  reasonable  belief  of  such 
necessity,  then  defendant  was  guilty,  as  charged  in  the  indict- 
ment ;  but,  if  the  defendant  fired  his  gun  under  such  necessity, 
or  under  a  reasonable  belief  of  such  necessity,  then  he  was  not 
guilty.     To  this  charge  no  exception  was  taken. 

•2.    That,  if,  when  Anderson  was  advancing  towards  defendant 
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with  his  knife  open  in  his  hand,  defendant  said  to  him,  '  If  you 
intend  to  use  your  knife,  I  will  get  my  gun  and  shoot  you,'  and 
Anderson  replied,  '  If  you  are  afraid  of  my  knife,  I  will  shut  it 
up,'  and  did  shut  up  his  knife,  and  throw  it  down  on  the  ground, 
and  defendant  then  sprang  to  his  gun,  and  seized  it  and  fired, 
then  defendant  is  guilty ;"  to  which  charge  the  defendant,  by 
his  counsel,  excepted. 

Belser  &  Rice,  for  plaintiff  in  error  : 

1.  Although  there  may  be  no  actual  danger  of  such  bodily 
harm  as  might  endanger  life,  yet,  "  a  reasonable  apprehension 
of  great  violence  to  his  person,  is  a  sufficient  excuse  "  for  the 
defendant. — Young  v.  The  State,  U  Humph.  R.  200  ;  Oliver  v. 
The  State,  17  Ala.  R.  Such  is  the  law,  even  when  the  defend- 
ant is  not  altogether  free  from  blame,  but  the  necessity,  or  the 
reasonable  belief  of  necessity,  may  be  said  to  be  partly  induced 
by  his  own  act.  See  "  excusable  homicide  "  defined  in  Roscoe's 
Crim.  Ev.  580. 

2.  Whether  such  reasonable  apprehension  existed,  is  a  ques- 
tion of  fact,  which  the  jury  alone  can  decide  ;  and  it  is  error  to 
withdraw  it  from  their  determination  :  See  cases  above  cited. 
The  last  charge  deprived  defendant  of  all  benefit  of  trial  by  jury 
as  to  the  most  material  matters  in  evidence. 

3.  Under  the  facts  and  circumstances  proved  in  this  case,  it 
is  not  a  conclusion  of  law,  as  assumed  in  the  last  charge,  that 
the  defendant  was  guilty  under  the  state  of  facts  therein  sup- 
posed. The  defendant,  like  the  witness  Rouse,  may  not  have 
heard  what  Anderson  said  about  shutting  his  knife,  and  may  not 
have  known  that  it  was  shut  or  thrown  down  until  after  he  fired. 
But,  even  if  defendant  did  hear  what  Anderson  said,  and  saw 
him  shut  and  throw  down  his  knife,  still  it  was  a  question  of  fact 
for  the  jury  to  decide,  whether  or  not,  under  all  the  circum- 
stances, there  was  a  reasonable  appprehension  on  his  part  of 
great  violence  to  his  person,  even  after  Anderson  had  shut  and 
thrown  down  his  knife.  The  evidence  set  out  in  the  bill  of  ex- 
ceptions discloses  a  state  of  facts  under  which  the  defendant  had 
reasonable  grounds  for  apprehending  great  violence  to  his  per- 
son ;  and  if  he  had  reasonable  grounds  for  such  belief,  it  is  a 
good  legal  excuse  for  shooting,  although,  in  fact,  the  belief  was 
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erroneous.  Such  belief  is,  in  law,  equivalent  to  an  actual  ue- 
ce85itj. 

4t  The  last  charge  deprived  the  defendant  of  all  the  benefit  of 
the  first  charge.  It  must  have  misled  the  jury  in  the  undue 
and  decisive  importance  it  attached  to  the  shutting  of  the  knife 
with  the  accompanying  remark  of  Anderson. — Young  v.  The 
State,  11  Humph.  R.  200. 

5.  The  last  charge  is  liable  to  this  further  objection  :  it  as- 
sumes that  the  defendant  had  no  reasonable  apprehension  of 
great  violence  to  his  person,  provided  Anderson  shut  and  threw 
down  his  knife,  and  made  a  certain  remark  ;  whereas  those  facts 
do  not  warrant  any  such  assumption.  The  charge  also  violates 
the  rule,  that,  where  a  charge  misleads  the  jury,  by  inducing 
them  to  believe  there  is  but  one  point  of  defence,  when  there 
aro  two,  there  must  be  a  reversal  of  the  judgement. — Relf.  v. 
Rspp,  3  Watts  &  Serg.  21 ;  Edgar  v.  McAro,  at  June  term, 
1853. 

P.  T.  Sayre,  for  the  Attorney  General,  contra: 

1.  Under  the  testimony  in  the  case,  the  last  charge  is  correct. 
The  court  had  a  right  to  charge  the  jury  hypothetically,  and 
upon  an  assumed  state  of  facts  to  charge  the  law  by  which  they 
would  be  governed. — Brandon  v.  Snow  et  al.  2  Stew.  258  ;  State 
V,  Brinyea,  6  Ala.  244  ;  Winston  v.  Metcalf,  6  ib.  756 ;  Ivey 
v.  Phifer,  11  ib.  640;  State  v.  Cameron,  15  ib.  383. 

2.  This  is  all  that  was  done  in  this  case.  No  single  fact  is  as- 
sumed as  proved,  and  no  fact  is  withdrawn  from  the  considera- 
tion of  the  jury.  If  the  facts  supposed  were  proved,  there  can 
be  no  doubt  as  to  the  correctness  of  the  charge.  The  charge 
given  must  be  construed  in  reference  to  the  evidence  to  which  it 
is  applied. — Berry  v.  Hardeman,  12  Ala.  R.  604  ;  Lockwood  v. 
Nelson,  16  ib.  294.  The  evidence  in  the  case,  if  it  proves  any 
thing,  proves  precisely  the  state  of  facts  supposed  in  the  charge. 
There  is  nothing  in  the  evidence  upon  which  to  predicate  a 
charge  about  "reasonable  apprehension."  The  proof  conclu- 
sively shows,  that  there  were  no  facts  or  circumstances  from 
which  the  defendant  could  infer  that  he  was  in  danger  of  great 
bodily  harm  ;  nor  is  there  any  evidence  to  show  that  such  an 
impression  was  produced  on  bis  mind.  There  is  no  proof  of 
any  conspiracy  or  concert  between  Anderson  and  Murrah  ;  on 
the  contrary,  their  meeting  was  accidental.     The  testimony  of 
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Mrs.  Rouse  amounts  to  nothing,  as  she  says  she  heard  nothing; 
and  besides,  she  is  shown  to  be  defendant's  cousin.  A  charge, 
then,  about  "  reasonable  apprehension,"  would  have  been  ab- 
stract, and  unauthorized  by  the  testimony. 

3.  If  the  charge  was  legally  correct,  an  objection  that  it  was 
too  general,  cannot  be  sustained ;  the  defendant  should  have 
asked  a  more  specific  charge. — Hodges  v.  Branch  Bank,  13 
Ala.  R.  455  ;  Cameron  v.  The  State,  15  ib.  385. 

4.  The  whole  charge  must  be  taken  together ;  and  thus  taken, 
the  defendant  had  the  full  benefit  of  every  defence  upon  which 
he  now  insists.  The  first  charge  is  very  full,  and  covers  every 
point  of  objection  now  made.  The  two  charges,  though  num- 
bered separately,  constitute  in  fact  but  one  charge,  and,  viewed 
in  this  light,  it  is  not  obnoxious  to  any  of  the  objections  now 
made. 

5.  The  first  charge  ought  not  to  have  been  given,  there  being 
no  evidence  on  which  to  predicate  it.  The  defendant,  then,  has 
had  the  benefit  of  all  the  law  on  which  he  now  insists,  when  he 
had  no  right  to  it. — Prichett  v.  The  State,  at  January  term, 
1853. 

CHILTON,  C.  J. — There  is  no  principle  better  settled  by 
numerous  decisions  of  this  court,  than  that  the  court  cannot 
properly  withdraw  from  the  consideration  of  the  jury  any  evi- 
dence which  tends  to  establish  the  plaintiff's  case,  or  the  de- 
fendant's defence ;  and  any  charge  "which  has  this  eft'ect  upon 
a  fair  construction  of  it,  is  erroneous.  The  rule  is  further  set- 
tled, that  when  the  record  shows  that  an  error  has  been  com- 
mitted against  a  party,  injury  will  be  presumed,  unless  the 
record  clearly  shows  that  no  injury  resulted  to  him ;  and,  as  a 
further  exposition  of  this  latter  rule,  we  may  venture  to  assert, 
that  however  correctly  the  judge  in  his  general  charges  to  the 
jury  may  lay  down  the  law,  yet,  if  in  a  subsequent  specific 
charge,  he  places  the  case  upon  the  existence  of  certain  facts  on 
which  alone  it  may  not  be  properly  made  to  turn,  and  the  effect 
of  which,  if  literally  followed  by  the  jury,  is  to  withdraw  from 
them  the  consideration  of  other  facts  which  either  tend  to  dis- 
prove or  materially  to  qualify  those  on  which  the  charge  is  pred- 
icated, we  must  intend  injury  from  this  error,  since  it  is  impos- 
sible for  this  court  to  determine  what  effect  such  charge  bad 
upon  the  finding  of  the  jury.     They  might  have  construed  the 
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charge  given  in  connection  with  the  other  charges,  and  thus  have 
found  all  the  facts  necessary  to  make  out  the  case ;  on  the  other 
hand,  they  may  have  confined  their  investigation  to  the  facts 
mentioned  in  the  last  charge,  and  have  predicated  tlieir  verdict 
upon  them  alone,  in  which  event  they  have  not  passed  upon  the 
whole  case,  and  hence  injury  results  to  the  party  against  whom 
they  find. 

.  It  is  thus  manifest  that  the  record  leaves  the  matter  in  doubt 
as  to  whether  or  not  injury  has  resulted  ;  and  being  left  doubt- 
ful, it  falls  within  the  principle  which  reverses  for  the  error.' 

We  come,  then,  to  inquire  whether  the  last  charge  given  by 
the  court  was  erroneous. 

This  charge  substantially  niforms  the  jury,  that,  "  if  they 
find  that  when  Anderson  was  advancing  towards  the  defendant, 
with  his  knife  open  in  his  hand,  the  defendant  said  to  him,  '  If 
you  intend  to  use  your  knife,  I  will  get  my  gun  and  shoot  you,' 
and  Anderson  replied,  'If  you  are  afraid  of  my  knife,  I  will  shut 
it  uj),'  and  did  shut  up  his  knife  and  throw  it  down  on  the 
ground,  and  the  defendant  then  sprang  to  his  gun,  and  seized  it 
and  fired,  the  defendant  is  guilty." 

The  defence  mainly  relied  upon  was,  that  the  accused,  from 
the  circumstances  in  proof,  had,  at  the  time  he  fired  his  gun, 
reasonable  apprehension  of  great  personal  violence,  involving 
imminent  peril  to  life  or  limb.  If  he  had,  it  is  clear  from  all 
the  cases,  he  had  the  right  to  protect  himself  even  at  the  ex- 
pense of  the  life  of  his  assailant,  if  such  protection  could  not  be 
otherwise  secured. — Oliver  v.  The  State,  17  Ala.  .598  ;  Pritch- 
ett  V.  The  State,  22  ib.  39,  and  cases  cited. 

It  is  not  our  province  to  say  whether,  in  the  case  before  us, 
the  evidence  sustains  such  defence.  It  is  suflBcient  for  the  pur- 
poses of  this  investigation,  that  there  was  some  evidence  tending 
to  establish  it. 

It  was  a  question  peculiarly  for  the  jury  to  decide,  whether 
the  defence  was  made  out ;  and  as  the  facts  set  forth  in  the 
.charge,  and  upon  which,  as  matter  of  law,  the  court  deduced  the 
defendant's  guilt,  were  not  wholly  inconsistent  with  the  opposite 
hypothesis  which  othor  facts  tended,  however  feebly,  to  estab- 
lish, it  follows  that  the  charge,  which  must  be  construed  with 
reference  to  the  facts,  was  erroneous.  We  cannot  judicially 
know  that  the  prisoner  heard  what  Anderson  said,  or  saw  what 
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he  did.  There  was  one  witness,  who  was  present,  and  who  testi- 
fies that  she  did  not  hear  him  say  any  thing  ahout  his  knife, 
nor  did  she  see  him  throw  it  down.  Whether  the  prisoner  saw 
or  heard  him,  or  whether,  seeing  and  hearing  him,  he  notwith- 
standing had  reasonable  apprehension  that  he  was  in  imminent 
peril  of  great  bodily  harm,  are  questions  which  the  jury  should 
determine  from  all  the  facts  and  circumstances  in  proof.  But 
the  jury  might  well  have  supposed  that,  if  they  found  the  truth 
of  the  facts  hypothetically  stated  in  the  last  charge,  these  inqui- 
ries were  superseded. 

In  Pritchett  v.  Monroe,  22  Ala.  501,  we  held  that  a  charge 
based  upon  a  hypothetical  state  of  facts,  which  excludes  from 
the  consideration  of  the  jury  other  evidence  which  is  before  them, 
is  erroneous,  as  tending  to  mislead  the  jury  byx;reating  the  im- 
pression that  'they  would  be  authorized  to  reject  the  other  evi- 
dence. The  same  principle  was  re-asserted  in  Edgar  v.  McArn, 
at  this  term.     Such,  we  think,  is  the  eflfect  of  this  charge. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Ex  Parte   REMSON. 


1.  An  order  of  court  for  a  change  of  venue,  which  recites  that,  by  consent 
of  parties  made  in  open  court,  it  is  agreed  that  the  cause  shall  go  to 
either  one  of  two  specified  counties  at  the  election  of  the  plaintiff,  is  in- 
complete, until  the  plaintiflF  has  made  his  election  between  the  counties 
named,  and  the  court  has  acted  on  his  election  by  ordering  the  papers  in 
the  cause  to  be  transmitted  by  the  clerk  to  the  county  so  chosen. 

Motion  for  a  mandamus  to  the  judge  of  the  third  judicial 
circuit,  presiding  in  the  county  of  St.  Clair.  The  facts  upon 
which  the  motion  is  predicated,  are  as  follows  : 

At  the  Spring  term,  1852,  of  the  Circuit  Court  of  Talladega 
County,  there  was  pending  hi  said  court  a  suit  in  favor  of  Eze- 
kiel  McCrary  v.  David  H.  Remson,  in  which,  as  appears  by  the 
record  exhibited  to  the  court,  the  following  order  was  made  at 
that  term :  "  In  this  cause,  on  application  of  the  plaintiff,  and 
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for  good  and  sufficient  cause  to  the  court  now  shown,  a  change 
of  venue  is  ordered  by  the  court,  and  by  consent  of  the  parties, 
made  in  open  court,  it  is  agreed  that  the  cause  shall  go  either 
to  Bonton  or  St.  Clair  Counties,  at  the  election  of  the  plaintiff ; 
and  plaintiff  agrees  that  he  will  not  read  in  evidence  on  the  trial 
of  thisciluse  the  deposition  of  Malcolm  J.  Walker  ;  and  cause 
continued." 

It  appears  further  from  tho  record  exhibited,  that,  at  the  Sep- 
tember term,  1852,  of  the  Circuit  Court  of  St.  Clair  County,  the 
following  entry  was  made  on  the  minutes  of  that  court  in  said 
cause :  "  This  cause  is  continued  at  the  instance  of  the  plaintiff, 
the  defendant  objecting  that  the  cause  is  not  properly  in  this 
court,  and  the  motion  to  strike  the  case  from  the  docket  is  also 
continued." 

At  the  Spring  term,  1853,  of  St.  Clair  Circuit  Court,  the 
clerk  having  placed  said  cause  on  the  trial  docket,  the  defendant 
renewed  his  motion  to  strike  it  from  the  docket,  when  the  court 
overruled  it,  and  decided  that,  under  the  order  made  by  the 
Circuit  Court  of  Talladega  County,  the  venue  had  been  changed 
to  said  County  of  St.  Clair,  and  that  the  Circuit  Court  of  St. 
Clair  had  jurisdiction,  and  that  the  cause  was  rightly  on  the 
trial  docket  of  said  court. 

The  defendant  files  this  record  in  this  court,  and  moves  for  a 
writ  of  mandamus  to  the  judge  of  the  Circuit  Court  of  the  third 
judicial  circuit  of  this  State,  sitting  for  the  county  of  St.  Clair, 
commanding  him  not  to  entertain  jurisdiction  of  said  cause,  and 
to  strike  the  same  from  the  docket  of  that  court. 

S.  F.  Rice,  for  the  motion. 

LIGON,  J. — The  only  question  presented  for  our  considera- 
tion is,  does  the  order  made  by  the  Circuit  Court  of  Talladega 
County,  as  shown  by  the  record,  amount  to  a  change  of  venue, 
in  the  case  mentioned  in  it,  to  the  county  of  St.  Clair  ?  If  it 
doea  not,  then  it  is  clear  the  Circuit  Court  of  the  latter  county 
has  no  jurisdiction  of  the  case,  and  should  have  stricken  it  from 
the  docket  on  the  motion  of  the  counsel  for  the  defendant. 

The  order  of  the  Circuit  Court  of  Talladega,  made  on  motion 
of  the  plaintiff,  directs,  in  general  terms,  that  the  venue  be 
changed,  but  designates  no  county  in  which  it  shall  be  tried  on 
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Buch  change  of  venue,  and  closes  with  a  general  order  of  con- 
tinuance. 

We  apprehend  that  an  order  for  a  change  of  venue  is  never 
complete  until  the  particular  county  in  which  the  subsequent 
proceedings  are  to  be  had  is  expressly  named  in  it.  iUi  order 
of  the  court  that  a  cause  be  transferred  to  one  of  two  cminties, 
without  designating  which,  would  be  too  uncertain  to  be  acted 
upon,  and  might  often  lead  to  confusion.  Under  such  an^^rder, 
one  party  might  prepare  himself  for  trial  in  one  of  the  counties 
named,  and  his  adversary  in  the  other,  or  it  would  be  left  to  the 
clerk  to  send  the  record  to  which  of  them  he  pleased,  and  there- 
by exercise  a  power  and  discretion  which  belong  alone  to  the 
judge.     Such  an  order  would  be  void  for  uncertainty. 

The  order  in  this  case  is  more  imperfect  and  uncertain  than 
the  one  in  the  case  supposed,  for  it  does  not  direct  that  the  case 
be  sent  either  to  Benton  or  St.  Clair  County.  It  merely  recites, 
that  the  parties  have  consented  that  the  plaintiff  shall  have  the 
right  to  elect  to  which  of  these  counties  the  case  shall  be  car- 
ried, without  showing  that  he  ever  made  such  election,  or  that 
the  court  ever  acted  in  the  matter  after  the  election  was  made, 
so  as  to  give  authority  to  the  clerk  to  send  the  papers  and  record 
to  the  county  designated,  and  invest  the  court  of  that  county 
with  the  jurisdiction  to  try  the  cause. 

Our  opinion  is,  that  until  the  plaintiff  had  made  his  election 
between  the  counties  named  in  the  agreement  of  the  parties,  and 
the  court  had  acted  upon  the  election  so  made  by  ordering  the 
papers  and  records  to  be  transmitted  by  the  clerk  to  the  Circuit 
Court  of  the  county  so  chosen,  the  order  was  incomplete,  and  no 
change  of  jurisdiction  had  taken  place,  without  which  no  other 
court  can  proceed  in  the  cause. 

We  think  the  court  below  should  have  stricken  the  case 
from  the  docket. 

Let  a  rule  issue  to  the  judge  presiding  in  the  third  judicial 
circuit  in  this  State  for  the  county  of  St.  Clair,  requiring  him 
to  show  cause  why  a  writ  of  mandamus  shall  not  issue  on  the 
application  of  said  David  H.  Remson,  in  the  case  named  in  the 
repord. 
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CARROLL  vs.  THE  STATE. 

1.  A  mere  ciril  trespass  upon  a  man's  houso,  uniiccuinjjnnietl  liy  «ucli  lorci- 
ae  vould  mako  it  a  breach  of  tho  peace,  is  not  a  eufficient  proTOcation  to 
reduce  the  killing  of  the  trespasser  to  manslaughter,  if  committed  under 
circumstances  from  which  the  law  would  implj  malice,  as  Mrith  a  deadly 
weapon. 

2.  If  the  trespass  is  forcible,  the  owner  may  resist  the  entry,  but  he  has  no 
right  to  kill  the  assailant,  unless  it  is  rendered  necessary  to  prevent  a  fel- 
onious destruction  of  hi8,property,  or  to  defend  himself  against  loss  of  life 
or  great  bodily  haim;  if  he  kills  the  assailant  when  there  is  not  a  reason- 
able ground  for  apprehending  imminent  danger  to  hi^  person  or  property, 
it  is  manslaughter ;  and,  if  done  with  malice,  express  or  implied,  it  is 
murder. 

8.  If  the  assault  is  made  under  circumstances  which  would  create  a  just  ap- 
prehension in  the  mind  of  a  reasonable  man  of  imminent  danger  to  his 
person  or  property,  the  owner  may  lawfully  act  upon  appearances,  and 
kill  the  assailant ;  the  law  does  not  require  that  the  danger  should  be 
real. 

4.  An  entry  into  a  man's  house,  after  a  warning'not  to  enter,  does  not  amount 
to  a  forcible  trespass. 

5.  In  general,  threats  of  personal  violence  made  by  the  deceased  against  the 
prisoner,  and  not  communicated  to  him,  can  only  be  received  in  evidence 
when  they  constitute  part  of  the  rfs  gfs/tf. 

6.  The  prisoner's  confession  cannot  be  rejected  ns  evidence  merely  because 
the  question  to  which  it  was  a  reply,  assumed  his  guilt. 

7.  The  of&oer  who  was  conveying  the  prisoner  to  jail  after  his  commitment, 
asked  him  "  whether,  if  it  was  to  do  over  again,  he  would  do  it ;"  to  which 
the  prisoner  replied,  "  Yes  Sir-ree  Bob."  Held,  that  the  question  and 
answer  were'admissible  evidence. 

8.  Evidence  that,  in  making  this  reply,  the  prisoner's  *'  manner  was  short," 
is  also  admis.<jible  for  the  State 

Error  to  the  Circuit  Court  uf  Autauga. 
Tried  before  the  Hon.  Nathan  Cook. 

The  plaintiff  in  error,  John  Carroll,  was  indicted  for  the 
murder  of  one  John  Key.  On  the  trial,  the  State  introduced 
evidence  tending  to  prove  that  the  deceased  was  found  dead  at 
the  house  of  the  prisoner,  and  that  he  came  to  his  death  from 
gun-shot  wounds.  The  State  then  offered  to  prove,  by  one 
Goree,  that  he  was  one  of  the  guard  who  conveyed  the  prisoner 
to  jail  after  his  commitment ;  that  while  he  was  conveying  the 
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prisoner  to  jail,  he  asked  him,  with  a  view  of  ascertaining  wheth- 
er he  felt  any  penitence,  '  if  it  was  to  do  over  again,  would  he 
do  it,'  which  question  was  objected  to ;  but,  on  its  being  proved 
to  the  court  that  no  threats  were  made,  and  no  inducements 
held  out  to  the  prisoner,  to  induce  him  to  make  any  confessions, 
the  court  overruled  the  objection,  and  the  defendant  excepted. 
The  witness  stated  that  the  prisoner  replied  '  Yes  Sir-ree,  Bob;' 
to  which  answer  the  prisoner's  counsel  also  objected,  and  moved 
to  exclude  it  from  the  jury  ;  but  the  objection  was  overruled, 
and  the  prisoner  excepted.  The  State  then  asked  the  witness, 
'  what  was  the  manner  of  the  prisoner  when  he  made  the  reply,' 
and  the  witness  stated  '  that  his  manner  was  short.'  The  ques- 
tion and  answer  were  severally  objected  to  by  the  prisoner,  but 
his  objections  were  overruled,  and  he  excepted. 

One  witness  testified,  that  the  deceased  had  agreed  to  live 
with  the  prisoner  during  the  year  1851,  and  was  to  receive  one 
third  of  what  was  made  on  the  place-  Another  witness  testified, 
that  the  deceased  had  engaged  as  overseer  for  the  prisoner  du- 
ring the  year  1851,  and  was  to  receive  a  part  of  the  crop  as 
compensation  for  his  services  ;  and  it  was  also  in  evidence  that, 
some  four  or  five  days  before  the  deceased  was  found  dead,  he 
and  the  prisoner  met,  and  the  latter  stated  to  the  deceased  '  that 
he  had  told  him  to  leave  his  place  before,  and  he  would  not  do 
it ;  that  he  then  told  him,  if  ever  he  entered  his  dwelling- 
house  again,  after  a  particular  day  which  he  named,  he  would 
kill  him.'  It  was  further  in  evidence,  that,  about  ten  or  fifteen 
days  before  the  deceased  was  found  dead,  the  prisoner  had  re- 
quested one  Skelton  to  see  the  deceased,  who  was  at  work  in  a 
field,  and  endeavor  to  get  a  settlement  with  him,  and  get  him  to 
leave  the  place  ;  that  Skelton  went,  and  endeavored  to  get  the 
deceased  to  submit  to  arbitration  his  work  and  the  difiiculty 
which  had  arisen  between  him  and  the  prisoner — which  the  de- 
ceased refused ;  that  the  deceased  also  refused  to  leave  the  place 
of  the  prisoner,  and  said  that,  if  ever  the  prisoner  interfered 
with  him,  in  any  manner,  form  or  shape,  he  would  kill  him,  or 
beat  him  into  mince  meat,  and  that  the  prisoner  was  informed 
of  this  conversation,  and  of  the  threats  thus  made,  before  the 
deceased  came  to  his  death. 

It  was  also  proved,  that,  on  the  evening  on  which  the  killing 
occurred,  the  prisoner  took  the  trunk  belonging  to  the  deceased, 
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and  carried  it  and  some  clothing  which  belonged  to  him  to  the 
gate  of  the  prisoner's  premises ;  that  the  deceased  slept  in  a 
room  of  the  prisoner's  house,  and  that,  on  the  same  evening,  the 
prisoner  sent  a  message  to  the  deceased,  to  the  effect  that  he 
wanted  him  to  leave  the  place,  and  that,  if  ho  ever  entered  his 
house  again,  he  would  kill  him  ;  but  this  message  was  not  de- 
livered ;  that,  about  dark,  the  deceased  came  out  of  the  field 
where  he  had  been  at  work,  to  the  gate  of  the  prisoner's  premi- 
868,  and  was  informed  by  the  latter  that  he  wished  him  to  leave 
the  place,  and  that  he  then  repeated  the  message  which  he  had 
sent  him  ;  that  the  deceased  said  something  in  reply,  which  the 
witness  did  not  understand  ;  that,  shortly  afterwards  the  report 
of  a  gun  was  heard  in  the  house}  and  soon  after  that  the  de- 
ceased was  found  dead  in  the  room  of  the  house  in  which  be  had 
been  in  the  habit  of  sleeping,  and  into  which  he  had  entered  five 
or  six  feet  before  he  was  shot ;  that  his  head  was  resting  on  the 
door-sill,  his  trunk  lying  across  his  body,  and  his  feet  towards 
the  place  where  the  prisoner  was  sitting  with  a  gun  by  his  side. 

During  the  trial,  the  prisoner  offered  to  prove  that  the  deceas- 
ed had  made  threats  of  personal  violence  against  him  about  a 
fortnight  before  the  killing  occurred,  other  than  those  before  de- 
tailed ;  but,  it  appearing  that  these  threats  had  not  been  com- 
municated to  the  prisoner  before  the  killing,  they  were  excluded 
by  the  court,  to  which  ruling  the  prisoner  excepted.  The  pur- 
pose for  which  these  threats  were  offered  was,  to  show  the  char- 
acter of  the  conduct  of  the  deceased  in  entering  the  house  after 
he  had  been  warned  not  to  enter.  There  was  no  witness  pres- 
ent at  the  time  of  the  killing,  nor  was  there  any  evidence  of  any 
act  of  violence  done  by  the  deceased  after  he  had  entered  the 
house,  unless  his  entry  therein  under  the  circumstances  was  an 
aet  of  violence.  It  was  also  in  evidence,  that  the  deceased  was 
Ktout  and  healthy,  while  the  prisoner  was  old  and  infirm,  and 
that  the  character  of  the  former  was  that  of  a  violent  and  quar- 
relsome man. 

The  prisoner's  counsel  requested  the  court  to  charge  the  jury, 
"  that,  if  they  believed  from  the  evidence  that  the  defendant 
had  notified  the  deceased  not  to  enter  Uis  dwelling-house,  and 
(hat  the  deceased  was  a  stout,  healthy  man,  and  the  defendant 
a  weak  and  infirm  man,  and  that  the  deceased  had  previously 
threatened  that,  if  the  defendant  interfered  with  him,  in  any 
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manner,  form  or  shape,  he  would  kill  him,  or  beat  him  into 
mince-meat,  and  that  the  defendant  knew  of  such  threats,  and 
that  the  deceased  was  a  violent  man,  and  that  after  the  deceas- 
ed was  notified  not  to  enter  the  dweUing  house  of  the  defendant 
he  did  enter  it,  and  that  after  he  had  entered  the  defendant's 
dwelling|house,  and  whilst  he  was  in  the  house,  the  defendant 
killed  him,  under  a  well  grounded  and  honest  belief,  created  by 
all  the  circumstances,  that  it  was  necessary  for  him  to  kill  the 
deceased,  to  protect  his  possession  of  his  dwelling  house,  then 
the  prisoner  could  not  be  convicted  of  murder  in  either  degree ;" 
which  charge  the  court  refused  to  give,  and  the  prisoner  ex- 
cepted. 

Elmore  &  Yancey  and  N.  Harris,  for  plaintiff  in  error  : 

1.  The  evidence  of  Goree  was  conducive  to  show  a  confess- 
ion of  the  murder  by  the  prisoner,  after  he  had  been  committed, 
and  while  in  the  custody  of  Goree.  The  question  put  by  Goree 
was  predicated  upon  and  assumed  the  prisoner's  guilt. — Com- 
monwealth v.  Mosler,  4  Barr  264  ;  Clarissa  v.  The  State,  11  Ala. 
R.  57  ;  Stoke' s  case,  American  Law  Register,  May  No.  1853. 

2.  The  court  ei'red  in  admitting  the  testimony  of  Goree  as 
to  the  prisoner's  manner  in  replying  to  his  question. — Johnson 
v.  The  State,  17  Ala.  R.  623.  The  answer  of  the  witness, 
"  that  his  manner  was  short,''  was  but  the  conclusion  or  opin- 
ion of  the  witness,  no  facts  being  stated  upon  which  to  base  it. 

3.  The  court  erred  in  excluding  from  the  jury  the  threats  of 
personal  violence  made  by  the  deceased  against  the  prisoner. — 
This  evidence  tended  to  prove  the  character  of  the  deceased, 
and  therefore  was  admissible.  It  also  tended  to  prove  the  char- 
acter of  the  act  of  entering  the  house,  and  that  was  material  on 
the  trial.—  Riddle  v.  Brown  et  al,  20  Ala.  R.  412 ;  Newton  v. 
Holford,  47  En.  C.  L.  R.  537  ;  Prichett  v.  The  State,  21  Ala, 
R.  42 ;  Quesenberry  v.  The  State,  3  Stew.  &  P.  308. 

4.  The  charge  asked  should  have  been  given,  because;  1.  It 
negatived  the  existence  of  malice  on  the  part  of  the  prisoner 
towards  the  deceased,  and  without  malice,  a  party  cannot  be 
convicted  of  murder  in  either  degree  ;  2.  The  killing  of  a  per- 
son who  commits  a  trespass  on  the  dwelling  house  of  another,  is 
not  murder,  but  manslaughter. — 1  Russell  on  Crimes  662.  A 
man's  dvTelling  house  is  regarded  as  his  castle,  and  when  assail- 
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ed  in  it  he  is  not  boand  to  retreat ;  3.  The  charge  was  correct 
as  to  the  doctrine  of  reasonable  apprehension  of  danger. — Oli- 
ver V.  The  State,  17  Ala.  598  ;  Monroe  v.  The  State,  5  Geo. 
R.  85  ;  1  Car.  &  P.  810  ;  Cook's  case,  Cro.  Car.  637. 

P.  T.  Sayrb,  for  the  Attorney  General,  with  whom  was 
Thos.  H.  Watts,  contra  : 

There  was  nothing  improper  in  pcrniitting  proot  of  the  con- 
versation  between  Goree  and  the  prisoner.  The  proper  pretli- 
cate  was  laid,  the  proof  showing  that  no  threats  or  inducements 
were  held  out  to  him  to  make  confessions. — 1  Phil.  Ev.  lltJ. 

The  court  properly  excluded  proof  of  those  threats  which  had 
not  been  communicated  to  the  prisoner — Powell  v.  The  State, 
19  Ala.  581.  They  are  not  competent  even  to  prove  charac- 
ter.— Wharton- a  Criminal  Law  172;  State  v.  Field,  14  Maine 
246. 

The  charge  asked  was  properly  refused.  No  trespass  on 
lands  or  goods  will  reduce  the  killing  from  murder  to  manslaugh- 
ter— 1  East's  Cr.  Law  233  ;  1  Russell  on  Crimes  455.  So, 
every  trial  provocation,  or  even  a  blow,  will  not  reduce  the  kill- 
ing to  manslaughter — 1  East  234.  It  is  not  every  entry  into  a 
man's  dwelling  house,  that  will  justify  a  killing,  or  reduce  it  to 
manslaughter ;  a  forcible  attack  must  be  made  ;  some  degree  of 
violence  must  be  used ;  the  party  slain  must  have  no  right  to 
^enter  the  house,  he  must  be  a  trespasser. — 1  East's  Cr.  Law 
287i  No  man  has  a  right  to  resort  to  extreme  measures  in  the 
^mt  place;  he  must  first  try  gentle  means. — McCoy  v.  The 
State,  3  Enghsh  454. 

The  proof  in  this  case  shows,  that  no  violence  was  used  by 
the  deceased ;  that  he  was  yi  the  room  in  which  he  had  been  in 
the  habit  of  sleeping  ;  that  he  had  a  right  to  be  there,  by  a  con- 
tract which  had  never  been  abrogated  by  his  consent ;  and  being 
there  under  such  a  contract,  he  cannot  be  eonsidorod  in  the  light 
of  a  trespasser. 

The  previous  threat.s  made  by  the  dcceaacd  could  not  have  af- 
fected the  mind  of  the  prisoner  at  the  time  of  the  commission  of 
the  act ;  and  even  if,  from  those  threats,  he  believed  that  the 
deceased  intended  to  kill  him,  hu  had  no  right  to  anticipate  him, 
unless  he  attempted  to  execute  his  design,  or  wui;  in  a  situation 
to  do  so,  and  thereby  induced  a  reasonable  belief  tliat  he  inten- 
ded to  do  it  immediately. — The  State  v,  Scott,  4  Iredell  415. 


JUNE  TERM,  1853.  38 

Carroll  v.  The  State. 

The  record  shows,  that  the  conduct  of  the  prisoner  was  vio- 
lent, and  calculated  to  excite  to  the  highest  degree  the  passions 
of  the  deceased  ;  he  had  sent  him  word  that  he  would  kill  him, 
if  he  again  entered  his  house,  and,  without  his  knowledge,  re- 
moved his  trunk  to  the  gate.  The  deceased  is  found  dead  in 
the  room  usually  occupied  by  him,  with  his  trunk,  and  the  pris- 
oner sitting  at  a  little  distance  from  him,  with  his  gun.  This 
shows  that  no  violence  was  used  by  the  deceased,  and  no  infer- 
ence of  a  design  to  use  violence  could  be  drawn  from  these 
facts. 

In  order  to  reduce  the  killing  from  murder  to  manslaughter, 
an  jattempt  must  have  been  made  to  take  violent  possession  of 
the  dwelling  house.  There  must  have  been  some  eflfort  to  inter- 
fere with  the  prisoner's  possession ;  the  mere  entry  into  the 
house,  by  one  who  had  a  right  to  enter,  although  commanded  by 
the  owner  not  to  do  it,  does  not  constitute  such  violence. 

The  conclusion  is  irresistible,  that  the  prisoner,  in  pursuance 
of  his  previously  expressed  design,  shot  the  deceased  as  soon  as 
he  entered  the  room,  and  not  because  there  was  any  "  imperi- 
ous necessity  to  take  life,"  which  must  exist,  in  order  to  justify 
it.~01iver  v.  The  State,  17  Ala.  598. 

GOLDTHWAITE,  J.— We  will  first  consider  the  questions 
presented  by  the  refusal  of  the  court  to  give  the  charge  re- 
quested. 

This  charge  was,  in  eflFect,  that  if  the  prisoner  acted  under  a 
well  grounded  apprehension,  created  by  all  the  circumstances, 
that  it  was  necessary  to  take  the  life  of  the  deceased  to  protect 
the  possession  of  his  own  dwelling  house,  he  could  not  be  con- 
victed of  murder  in  either  degree.*  To  ascertain  whether  this 
charge  asserted  a  sound  legal  proposition,  as  applicable  to  the 
evidence,  we  must  first  determine  the  extent  and  degree  of  pro- 
tection which  the  law  afibrds  to  the  inhabitant  of  a  dwelling 
house  in  maintaining  his  possession. 

Lord  Hale  says :  "  If  A  fears,  upon  just  grounds,  that  B  in- 
tends to  kill  him,  and  is  assured  that  he  provides  weapons,  and 
lies  in  wait  so  to  do,  yet  without  an  actual  assault  by  B  upon 
A,  or  upon  his  house,  to  commit  that  fact,  A  may  not  kill  B  by 
way  of  prevention ;  but  he  must  avoid  the  danger  by  flight  or 
other  means ;  for  a  bare  fear,  though  upon  a  just  cause,  gives 
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not  a  man  power  to  take  away  tho  life  of  another,  but  it  must  be 
an  actual  inevitable  danger  of  his  own  life." — 1  Hale's  P.  C.  51. 

Again  :  "A  is  in  possession  of  the  house  of  B.  B  endeavors 
to  enter  upon  him.  A  can  neither  justify  the  assault  or  the 
beating  of  B,  for  B  had  tho  right  of  entry  into  the  house ;  but  if 
A  be  in  possession  of  a  house,  and  B  as  a  trespasser  enter  with- 
out title  upon  him,  A  may  not  beat  him,  but  may  quietly  lay  his 
bands  upon  him  to  put  him  out,  and  if  B  resists  and  assaults  A, 
then  A  may  justify  the  beating  of  him,  as  of  his  own  assault. 
But  if  A  kills  him  in  defence  of  his  house,  it  is  neither  justifia- 
ble nor  within  the  privilege  se  defcfidendo^  for  he  entered  as  a 
trespasser,  and  therefore  it  is  at  least  common  manslaughter  j" 
and  he  cites  Harcourt's  case  in  support  of  this,  who  "  being  in 
possession  of  a  house,  A  endeavored  to  enter,  and  shot  an  arrow 
at  them  within  the  house,  and  Harcourt  from  within  shot  an  ar- 
row at  those  who  would  have  entered,  and  killed  one  of  the  com- 
pany ;  which  was  ruled  manslaughter,  and  not  se  defcndendo,  be- 
cause there  was  no  danger  to  his  life  from  those  without." — 1 
Hale's  P.  C.  485-6. 

Mr.  East,  in  his  Crown  Law,  lays  down  the  same  doctrine, 
almost  in  the  words  of  Lord  Hale,  and  cites  Cook's  case,  re- 
ported in  Cro.  Car.  537,  which  was  where  the  sheriff's  ofl5cer 
and  baiUffs,  having  civil  process  against  Cook,  called  to  him  to 
open  his  doors  because  he  had  such  process ;  whereupon  Cook 
forbid  their  entrance ;  upon  which  they  broke  the  window,  and 
then  came  to  the  door  and  tried  to  force  it  open,  breaking  off  one 
of  the  hinges,  upon  which  Cook  discharged  a  musket  and  killed 
the  ofBcer,  and  it  was  held  manslaughter. — East's  Crown  Law. 

Hawkins  says  :  "  Neither  can  a  man  justify  the  killing  of 
another  in  defence  of  his  house  or  goods,  or  even  of  his  person, 
from  a  bare  private  trespass ;  and  therefore  he  that  kills  another 
who,  claiming  a  title  to  his  house,  'attempts  to  enter  it  by  force, 
and  shoots  at  it,  or  that  breaks  open  his  windows  in  order  to 
arrest  him,  or  that  persists  in  breaking  his  hedges,  after  he  was 
forbidden,  is  guilty  of  manslaughter. — Hawkins,  83. 

It  is  to  be  remarked,  that  every  case  cited  by  these  authors, 
in  relation  to  a  homicide  committed  upon  an  assault  of  the  dwel- 
ling house,  was  one  of  actual  positive  force,  exceeding  a  mere 
trespass;  and  in  the  case  of  the  trespasser  entering  without  title, 
while  Lord  Hale  admits  that,  in  case  of  resistance  and  assault, 
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the  beating  of  him  may  be  justified,  he  says  that  if  A  kills 
him  in  defence  of  his  house,  it  is  at  least  common  manslaughter, 
for  the  reason  that  it  was  but  a  trespass ;  but  we  are  no  where 
told  that  taking  life  upon  an  assault  is  less  culpable,  under  the 
same  circumstances,  than  the  same  act  upon  an  assault  of  the 
person.  The  rule  of  the  common  law  is,  that  a  man  may  repel 
force  by  force  in  defence  of  his  person,  habitation  or  property, 
against  one  who  manifestly  endeavors,  by  violence  or  surprise,  to 
commit  a  known  felony,  such  as  rape,  robbery,  arson,  burglary, 
or  the  like;  and  in  these  cases  he  is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  until  he  has  freed  himself  from  all 
danger. — 1  East's  P.  C,  271-2;  Fos.  271.  In  other  cases,  the 
law  requires  the  use  of  every  precaution  consistent  with  safety, 
even  to  flight  itself,  before  taking  life ;  unless,  indeed,  the  party 
has  the  protection  of  his  house,  which  excuses  him  from  retreat- 
ing further  (1  Hale,  484;  1  Russ.  545;)  and  this,  we  think,  is 
the  only  difference  between  assaults  upon  the  dwelling  and  upon 
the  person,  but  that  in  all  other  respects  they  are  governed  by 
the  same  principles.  The  law  laid  down  in  the  case  of  Mead,  1 
Lewin  C.  C.  184,  tends  very  strongly  to  support  the  views  we 
have  expressed.  There,  a  number  of  persons  who  had  abused 
Mead  during  the  day,  came  in  the  night  to  his  house,  singing 
songs  of  menace  and  using  violent  language,  indicating  that  they 
had  come  with  no  friendly  or  peaceable  intention,  and  Mead, 
under  the  apprehension,  as  he  alleged,  that  his  life  and  property 
were  in  danger,  fired  a  pistol,  by  which  one  of  the  party  was 
killed.  Holroyd,  J.,  told  the  jury  "  that  a  civil  trespass  will 
not  excuse  the  firing  of  a  pistol  at  a  trespasser  in  sudden  resent- 
ment, or  in  anger.  If  a  person  takes  forcible  possession  of 
another's  close,  so  as  to  be  guilty  of  a  breach  of  the  peace,  it  is 
more  than  a  trespass.  So,  if  a  man  with  force  invades  and  en- 
ters the  dwelling  of  another.  But  a  man  is  not  authorized  to 
fire  a  pistol  on  every  invasion  or  intrusion  of  his  house.  He 
ought,  if  he  has  a  reasonable  opportunity,  to  endeavor  to  remove 
him,  without  having  recourse  to  the  last  extremity.  But  the 
making  of  an  attack  upon  a  man's  dwelling,  and  especially  in 
the  night,  the  law  regards  as  equivalent  to  an  assault  upon  a 
man's  person;  for  a  man's  house  is  his  castle,  and  therefore,  in  the 
eye  of  the  law,  it  is  equivalent  to  an  assault;  but  no  words  and  sing- 
ing are  an  assault,  nor  will  they  authorize  an  assault  in  return." 


86  ALABAMA. 


Carroll  v.  The  State. 


Oar  conclusion  is,  that  a  mere  civil  trespass  upon  a  man's 
bouse,  unaccompanied  with  such  force  as  to  make  it  a  breach  of 
the  peace,  would  not  bo  a  provocation  which  would  reduce  the 
killing  to  manslaughter,  if  it  was  done  under  circumstances  from 
winch  the  law  would  imply  malice,  as  with  a  deadly  weapon. 
For  trespasses  with  force,  it  may  be  murder  or  manslaughter, 
according  to  the  circumstances.  The  owner  may  resist  the  en- 
try, but  he  has  no  right  to  kill,  unless  it  bo  rendered  necessary 
to  prevent  a  felonious  destruction  of  his  property,  or  to  defend 
himself  against  loss  of  life,  or  great  bodily  harm.  If  he  kills 
when  there  is  not  a  reasonable  ground  of  apprehension  of  immi- 
nent danger  to  his  person  or  property,  it  is  manslaughter ;  and 
if  done  with  malice,  express  or  implied,  it  is  then  murder. 

The  rule  as  to  tlw  extent  of  protection  to  the  dwelling  being 
ascertained,  there  is  but  little  difficulty  in  its  application  to  the 
facts  as  stated  upon  the  record.  It  is  conceded  most  fully, 
that,  if  the  evidence  shows  an  assault  upon  the  house,  or  the 
person,  under  circumstances  which  would  create  a  reasonable 
apprehension — that  is,  a  just  apprehension  in  the  mind  of  a 
reasonable  man — of  the  design  to  commit  a  felony  with  force,  or 
to  inflict  a  personal  injury  which  might  result  in  loss  of  life  or 
great  bodily  harm,  the  danger  of  the  design  being  carried  into 
execution  being  imminent  and  present,  the  person  in  whose 
mind  such  an  apprehension  is  induced,  and  over  whose  person 
or  property  such  danger  is  impending,  may  lawfully  act  upon 
appearances  and  kill  the  assailant.  The  law,  in  such  a  case, 
would  not  require  that  the  danger  should  be  real — that  the  peril 
should  actually  exist ;  but  it  does  require  that  the  appearances 
should  be  such  as  would  excite  a  reasonable  apprehension  of 
such  peril ;  and  if  such  appearances  do  not  exist,  the  killing 
would  be  either  murder  or  manslaughter. 

Assuming,  therefore,  that  the  deceased  came  to  his  death  by 
the  act  of  the  prisoner,  and  by  the  use  of  a  deadly  weapon,  and 
in  the  aspect  of  the  case  as  presented  by  the  charge  requested, 
the  question  is  simply  whether  the  act  was  done  under  the  neces- 
sity, real  or  apperant,  which  the  law  requires.  If  it  was  not, 
it  follows  necessarily  that  the  prisoner  was  guilty  either  of  mur- 
der or  manslaughrter;  and  if  there  was  any  evidence  which  tended 
to  show  that  such  necessity  existed,  the  charge  requested  should 
have  been  given.     Without  referring  to  the  evidence  in  detail, 
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it  is  sufficient  to  observe,  that  the  bill  of  exceptions  shows  that 
none  was  offered  of  any  act  of  violence  on  the  part  of  the  de- 
ceased, either  in  making  the  entry  into  the  house,  or  after  it 
had  been  made,  unless  the  entry  itself,  after  he  had  been  warned 
not  to  enter,  might  be  regarded  as  an  act  of  violence.  When 
the  law  speaks  of  a  forcible  trespass,  it  means  such  a  trespass 
as  would  amount  to  a  breach  of  the  peace.  Entering  the  house 
after  a  warning  had  been  given,  would  have  aggravated  the  tres- 
pass; but,  if  done  without  force,  it  would  not  have  been  a  breach 
of  the  peace.  The  whole  evidence,  therefore,  consisted  of  the 
previous  threats  made  by  the  deceased,  and  the  trespass  com- 
mitted by  him.  The  threats,  however,  diet  not  change  the  char- 
acter of  the  trespass,  and  convert  it  into  a  trespass  with  force. 
We  have  seen  that,  although  a  forcible  trespass  upon  the  dwel- 
ling house  may,  in  some  cases,  authorize  the  killing  of  the  assail- 
ant, yet  it  is  not  every  invasion  even  of  this  character  upon  a 
man's  dwelling  which  will  reduce  the  killiog  to  manslaughter. 
The  charge  requested  referred  solely  to  the  right  of  the  prisoner 
to  protect  the  possession  of  his  house,  and  the  circumstances, 
therefore,  must  tend  to  prove  a  reasonable  apprehension  on  his 
part  of  the  existence  of  such  a  state  of  facts  as  would  relieve 
him  from  the  crime  of  murder.  Taken  in  connection  with  the 
evidence,  then,  the  charge  asserted  the  proposition,  that  where 
the  evidence  established  only  a  trespass  without  force,  it  tended 
to  create  a  reasonable  apprehension,  not  only  that  it  was  com- 
mitted with  force,  but  under  such  circumstances  as  would  be 
sufficient  to  reduce  the  killing  to  manslaughter.  We  think  there 
was  no  error  in  the  refusal  of  this  charge. 

In  relation  to  the  threats  of  personal  violence  made  by  the  de- 
ceased towards  the  prisoner,  which  were  excluded,  we  also  think 
there  was  no  error.  The  record  shows  they  were  not  communi- 
cated to  the  prisoner,  and  we  cannot  therefore  regard  his  action 
as  having  been  influenced  by  them.  But  it  is  urged  these  were 
admissible  to  show  the  character  of  the  conduct  of  the  deceased 
in  entering  the  house  after  he  had  been  warned  not  to  do  so. 
The  utmost  that  the  threats  could  show  in  this  aspect  was,  that 
the  deceased  entered  the  house  of  the  prisoner  with  the  intention 
of  inflicting  personal  violence  upon  him,  but  the  record  does  not 
show  that  any  such  violence  was  ofiered  or  attempted ;  besides, 
we  are  not  informed  as  to  the  precise  character  of  the  threats, 
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and  it  is  not  every  species  of  persona!  violence,  even  when  of- 
fered against  a  man  in  his  own  house,  that  will  reduce  a  homi- 
cide to  the  offence  of  manslaughter,  when  committed  with  a  deadly 
weapon.  Declarations  of  this  character  can,  in  general,  only 
be  received  when  they  constitute  part  of  the  res  gesta,  and  as 
they  were  made  a  fortniglit  before  the  fact  to  which  they  were 
referred,  were  not  admissible  on  this  ground. 

The  only  remaining  question  is,  whether  the  court  erred  in  its 
rulings  in  relation  to  the  testimony  of  Gorec.  It  is  urged,  on 
the  part  of  the  prisoner,  that  the  objection  to  this  evidence 
should  have  been  sustained,  for  the  reason  that  the  question 
asked  by  the  witness  assumed  his  guilt,  and  was  therefore  cal- 
culated to  entrap  him.  We  have  found  no  case  which  held  that 
a  question  which  assumed  the  guilt  of  the  prisoner,  was  neces- 
sarily calculated  to  entrap  him;  and  where  that  is  not  the  case, 
we  can  perceive  no  sound  reason  for  rejecting  the  evidence,  up- 
on the  ground  alone  that  the  question  in  reply  to  which  the  con- 
fession was  made,  assumed  the  guilt  of  the  party  charged.  The 
true  test,  we  apprehend,  is  to  ascertain  whether  the  confession 
was  made  under  circumstances  which  were  calculated  to  render 
it  untrue;  and  upon  this  principle,  if  it  be  made  under  the  slight- 
est inducement  of  hope  or  fear,  excited  by  one  having  authority, 
it  cannot  be  received.  There  may  be  questions  so  artfully  put 
that  the  party  to  whom  they  are  directed  may,  in  answering 
them,  not  be  aware  of  the  effect  of  his  answer;  and,  if  admitted, 
it  may  be  regarded  as  a  confession  when  it  was  not  intended  as 
such  by  him;  and  this,  we  think,  was  the  most  that  was  meant 
by  the  dictum  in  the  case  of  Mosler,  4  Barr  264.  The  case  of 
Clarissa  v.  The  State,  11  Ala.  57,  is  not  authoritative  on  this 
point,  as  the  decision  was  correct  on  the  ground  that  the  confes- 
sion was  made  under  the  influence  of  the  previous  punishment 
the  slave  Imd  received.  In  the  case  before  us,  we  do  not  think 
the  question  was  at  all  calculated  to  entrap  the  prisoner,  and 
the  objection  on  that  ground  is  not  tenable. 

It  is,  however,  insisted  that  the  evidence  should  have  been 
rejected,  for  the  reason  that  neither  the  question  nor  the  answer 
pointed  directly  to  the  commission  of  the  offence.  The  question, 
it  is  true,  did  not  refer  in  direct  terms  to  the  act  with  which  the 
prisoner  was  charged;  but  we  think  that,  under  the  circumstan- 
ces, it  could  not  properly  have  been  referred  to  any  other  act. 
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We  must  presume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  prisoner  was  possessed  of  ordinary  intelligence,  and  if 
he  was,  the  true  import  of  the  question  addressed  to  him,  after 
he  had  been  committed  for  the  murder  of  the  deceased,  by  a 
person  in  whose  custody  he  was,  could  not  well  have  been  mis- 
understood. We  think  it  was  sufficient  to  go  to  the  jury,  leav- 
ing its  weight  to  be  determined  by  them. 

Neither  do  we  think  the  court  erred  in  overruling  the  objec- 
tion either  to  the  question  or  the  answer,  as  to  the  manner  of 
the  prisoner.  His  answer  to  the  question  which  preceded  the 
one  objected  to,  was  of  a  character  which  rendered  his  manner, 
at  the  time  it  was  said,  very  proper  to  go  to  the  jury,  for  the 
purpose  of  determining  the  degree  of  weight  to  which  his  answer 
was  entitled.  If  his  manner  had  been  that  of  the  jester  or  buf- 
foon, however  unsuitable  it  would  have  been  to  the  occasion,  it 
might  have  diminished  the  weight  that  the  jury  would  otherwise 
have  attached  to  it.  In  the  answer  of  the  witness,  we  see  noth- 
ing to  object  to.  It  used  a  term  perfectly  well  understood, 
when  applied  to  an  answer,  and  was  no  more  a  conclusion 
than  if  he  had  used  the  word  "  quick,"  or  "  angry." 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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1 .  When  an  indictment  containing  four  counts  charges  the  defendant  with 
playing  cards  "  at  a  highway,"  "  at  a  house  where  spirituous  liquors  were 
retailed,"  "  at  a  public  place,"  and  *'  at  a  public  house,"  while  the  evi- 
dence shows  that  the  playing  took  place  in  a  hollow  more  than  one  hun- 
dred yards  from  a  house  where  spirituous  liquors  were  retailed,  and  where 
the  persons  who  were  present  at  the  playing  had  been  drinking  ;  that  two 
persons  first  went  to  the  hollow,  and  wliile  they  were  playing  the  defendant 
and  three  others  caane;  that  they  could  not  be  seen  from  the  grocery,  nor 
from  the  road,  which  was  a  public  one,  nor  could  they  see  the  road  or 
grocery  from  the  hollow ;  that  witness  had  never,  before  or  since,  seen 
any  playing  at  that  place,  and  that  there  were  no  marks  or  signs  of  per- 
sons' having  played  there  before,  the  evidence  will  not  support  a  convic- 
tion under  any  one  of  the  counts  in  the  indictment. 
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Appeal  from  the  Circnit  Court  of  Marion. 
Tried  before  the  Hon.  B.  W.   Huntington. 

E.  W.  Peck,  for  the  plaintiff  in  error. 

A.  Martin,  for  the  Attorney  General,  contra. 

PHELAN,  J. — The  defendant  below  was  indicted  for  play- 
ing at  cards.  The  indictment  contains  four  counts :  Ist.  for 
playing  "at  a  highway,"  2nd.  for  playing  '*  at  a  house  where 
spirituous  liquors  was  then  and  there  retailed;"  3rd.  for 
playing  "  at  a  public  place ;"  and  4th.  for  playing  "  at  a 
public  house." 

On  the  trial  the  State  introduced  a  witness,  who  testified,  that 
within  twelve  months  before  the  finding  of  the  indictment,  he 
saw  the  defendant  play  at  a  game  of  cards.  He  further  stated 
that  said  playing  took  place  in  a  hollow  between  one  hundred 
and  one  hundred  and  fifteen  yards  from  a  house  where  spiritu- 
ous liquors  were  retailed ;  that  he  and  one  other  went  to  that 
hollow  first,  and  were  playing  cards  when  the  defendant  and 
three  others  came,  and  defendant  and  one  of  them  played  one 
game ;  that  they  could  not  be  seen  from  the  grocery,  nor  the 
road  which  was  public,  nor  could  they  see  the  road  or  grocery 
from  said  hollow  ;  that  he  had  never  seen  any  playing  at  that 
place,  before  or  since,  and  that  there  were  no  marks  or  signs  of 
persons  having  resorted  there  or  played  there  before.  Witness 
could  not  say,  on  cross-examination,  whether  or  not  any  person 
Ise  was  at  the  grocery,  except  the  five  persons  above  mentioned. 
There  was  evidence  going  to  show  that  those  persons  who  played 
had  been  at  the  grocery  drinking  before  the  game  was  com- 
menced." 

"  Upon  this  evidence  "  the  court  charged  the  jury  as  follows: 

"  If  the  jury  believe  from  the  evidence,  tliat  the  playing  took 
place  in  the  hollow  about  one  hundred  yards  from  the  grocery, 
in  the  day  time,  while  the  grocery  was  open  for  the  retailing  of 
spirituous  liquors  ;  that  there  were  a  number  of  persons  as- 
sembled at  the  grocery  for  amusement  or  drinking  about  the 
time,  or  just  before  the  playing  commenced,  and  that  those  per- 
sons or  the  greater  part  of  them,  to  the  number  of  five  or  six, 
withdrew  for  the  purpose  of  playing  cards,  or  witnessing  a  game 
of  cards,  to  the  hollow  spoken  of,  and  there  played^  or  witnesied 
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the  same,  being  sufficiently  convenient  to  the  grocery  for  the 
purpose  of  drinking  or  being  supplied  with  spirituous  liquors, 
and  of  being  joined  by  other  persons  that  might  visit  the  gro- 
cery while  the  game  was  going  on,  that  the  defendant  is  liable 
to  a  conviction  under  this  indictment,  if  he  joined  in  the  game." 

To  this  charge  the  defendant  excepted,  and  the  same  is  as- 
signed for  error. 

We  think  the  charge  erroneous,  for  the  reason,  that  the  proof 
adduced  did  not  show  that  the  playing  was  done  in  any  of  the 
places  charged  in  the  indictment,  and  no  conviction  could  be  had 
without  this  under  this  indictment. 

To  contend  that  a  hollow  from  one  hundred  to  one  hundred 
and  fifteen  yards  distant  from  a  grocery  or  public  highway,  at 
a  point  where  the  persons  playing  can  neither  see  the  highway 
or  grocery,  or  be  seen  from  them,  is  "  a^ "  the  grocery,  "  or 
at  "  the  highway,  in  the  sense  intended  in  the  statute  against 
unlawful  playing  "  with  cards  or  dice  at  any  tavern,  inn,  &c." 
Clay's  Dig.  432,  §  8,  would  be  manifestly  to  extend  a 
criminal  law  by  construction,  rather  than  to  confine  it,  which 
has  always  been  the  rule  when  the  terms  of  such  a  statute  have 
been  open  to  construction  at  all. 

1  here  is  nothing  in  the  record  which  will  admit  of  the  argu- 
ment, that  the  playing  was  at  a  "  public  house,"  other  than 
the  house  where  liquors  were  retailed,  and  that  has  been  dis- 
posed of  by  the  foregoing  remarks. 

The  only  other  place  that  remains  under  this  indictment  is 
"  public  place  ;"  and  the  question  arises,  was  this  hollow,  one 
hundred  yards  or  more  distant  from  the  grocery,  and  out  of 
sight  of  that  and  the  road,  at  a  place  not  previously  resorted  to, 
and  where  five  or  six  persons  were  present,  a  public  place  within 
the  meaning  of  this  statute  against  card  playing  1  (Clay's  Dig. 
432,  §  8.)  We  cannot  agree  that  it  was.  The  case  of  the 
State  V.  Bythwood,  21  Ala.  4T,  was  very  similar  in  its  facts 
to  this  case.  There  the  place  where  the  playing  took  place  was 
about  "  four  hundred  yards  "  distant  from  a  store  and  the 
highway,  but  out  of  sight,  in  a  hollow,  and  the  persons  present 
were  eight  in  number.  In  both  cases,  the  places  where  the  par- 
ties played  had  not  been  previously  resorted  to  for  card  playing. 

We  say  in  that  case  :  "  The  facts  and  circumstances  which 
distinguish  this  case  do  not,  in  our  opinion,  make  the  place  where 
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the  playing  took  place  a  '  public  place '  within  the  meaning  of 
the  statute.  These  persons  went  to  that  hollow  evidently  to  be 
out  of  the  way  of  observation,  to  be  in  fact  concealed  from  the 
public  view;  and  it  is  not  reasonable  to  hold  that  their  being 
there  made  that  retired  and  secluded  spot  a  public  place,  merely 
because  they  went  to  play  cards,  when,  as  has  been  shown,  the 
evil  intended  to  bo  arrested  was  not  the  card  playing  itself,  but 
the  effect  of  the  example  upon  others." 

These  observations,  we  think,  will  apply  to  this  case ;  and  the 
charge  of  the  court,  which,  in  effect,  declares  that  the  hollow 
where  the  playing  took  place  was  a  public  place,  was  erroneous. 

The  charge  has  been  objected  to  on  other  grounds,  but  we  do 
not  deem  it  necessary  to  notice  them,  as  this  disposes  of  the 
case. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


SCITZ  vs.  THE  STATE. 


1.  Under  an  indictment  for  an  assault  with  intent  to  murder,  a  special  ver- 
dict finding  the  defendant  "  guilty  of  stricking  with  a  loaded  whip  cal- 
culated to  produce  death,  without  any  cause  or  provocation,"  does  not 
authorize  the  rendition  of  a  judgment  of  "guilty  in  manner  and  form  as 
charged  in  the  indictment." 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

The  plaintiff  in  error,  John  Scitz,  was  indicted  for  an  assault 
with  intent  to  murder  one  Tabitha  Lookingbill.  The  jury  re- 
turned a  special  verdict,  finding  the  defendant  *'  guilty  of  stri- 
king with  a  loaded  whip  calculated  to  produce  death,  without 
any  cause  or  provocation;"  and  the  court  thereupon  pronounced 
judgment  of  "  guilty  in  manner  and  form  as  charged  in  the  in- 
dictment." 

The  plaintiff  in  error  now  insists  that  the  rendition  of  this 
judgment  was  erroneous. 
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E.  W.  Peck  and  Nicolson,  for  plaintiff  in  error. 
Attorney  General,  contra. 

GIBBONS,  J. — This  was  an  indictment  against  the  plaintiff 
in  error  for  an  assault  with  intent  to  murder.  On  the  trial,  the. 
jury  found  the  following  special  verdict,  to- wit:  "  We,  the  jury, 
find  the  defendant  guilty  of  striking  with  a  loaded  whip,  calcu- 
lated, to  produce  death,  without  any  cause  or  provocation,"  and 
asked  the  court  to  apply  the  law  arising  thereon,  and  to  render 
judgment  accordingly.  The  court  thereupon  rendered  judgment 
of  "guilty  in  manner  and  form  as  charged  in  the  indictment," 
and  sentenced  the  defendant  to  the  penitentiary  for  the  term  of 
two  years.  The  rendering  of  the  judgment  upon  the  special 
verdict,  it  is  here  insisted,  was  erroneous. 

In  order  to  make  out  the  offence  for  which  the  defendant  was 
indicted,  it  is  necessary  to  show  that  the  assault  was  made  un- 
der such  circumstances  that,  if  the  assault  had  resulted  in  the 
death  of  the  party  assaulted,  it  would  have  been  murder. 

We  are  unanimous  in  the  opinion  that  this  verdict  did  not  au- 
thorize the  judgment  which  the  court  rendered  upon  it.  It  is 
materially  defective,  in  not  stating  the  intent  with  which  the  as- 
sault was  made,  or  the  manner  of  it,  by  which  the  court  would 
be  authorized  to  infer  the  intent.  It  is  evident  that  not  every 
assault  made  with  a  weapon  calculated  to  produce  death  would 
amount  to  an  assault  with  intent  to  murder.  An  assault  simply 
with  intent  to  frighten,  maim  or  wound,  without  producing  death, 
or  for  the  purpose  of  inflicting  punishment  or  disgrace,  is 
equally  consistent  with  the  finding  of  the  jury,  as  that  it  was 
an  assault  with  intent  to  murder.  In  the  absence  of  any  fact 
appearing  in  the  verdict  by  which  the  court  is  informed  that  the 
assault  was  such  as  was  charged  in  the  indictment,  the  court 
ought  not  to  have  rendered  its  judgment  in  the  way  it  did.  The 
only  fact  appearing  in  the  verdict,  tending  to  show  the  manner 
of  the  assault,  was,  that  it  was  with  a  weapon  calculated  to  pro- 
duce death.  Admitting  this  fact,  and  it  by  no  means  follows 
that  the  offence  is  made  out;  for  with  such  a  weapon  a  very 
harmless  assault  may  be  made,  and  one  without  the  slightest  in- 
tention of  taking  life.  ** 

Again :  In  order  to  make  out  the  offence,  the  assault  should 
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have  been  found  to  have  been  made  with  malice,  either  express 
or  implied.  This  the  verdict  should  have  shown  as  a  distinct 
fact,  or,  as  a  part  of  the  court  hold,  such  facts  and  circumstan- 
ces should  have  been  found  as  that  the  court  must  necessarily 
infer  from  them  malice.  This  the  verdict  before  us  does  not 
show,  and  is  defective  in  this  point  of  view  also.  Wo  do  not 
now  decide  whether,  in  any  case,  the  court  would  infer  malice 
where  the  special  verdict  did  not  find  it  as  a  fact.  That  ques- 
tion we  do  not  consider  as  necessarily  arising  on  the  record  be- 
fore us,  as  we  all  agree  that,  in  both  aspects  in  which  we  have 
considered  the  verdict,  it  is  too  defective  to  authorize  the  judg- 
ment that  was  rendered  upon  it. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the 
cause  remanded. 

Let  the  usual  order  be  entered,  directing  that  the  defendant 
be  remanded  to  the  custody  of  the  proper  officer  in  Tuskaloosa, 
there  to  remain  until  discharged  by  due  course  of  law  ;  for 
•which  see  a  precedent  at  the  conclusion  of  the  opinion  in  the  case 
of  Spencer  v.  The  State,  20  Ala.  24. 


CAMPBELL  vs.  THE  STATE. 

1.  A  witness  may  be  asked,  and  may  state,  bis  "  opinion  as  to  the  time  of 
day  "  when  an  event  occurred. 

2.  So,  also,  he  may  state  his  opinion  as  to  the  length  of  time  which  elapsed 
between  the  happening  of  two  events. 

8.  Evidence  that  the  shoes  taken  from  the  feet  of  the  horse  ridden  by  the 
prisoner  on  the  morning  of  the  murder,  "  seemed  to  fit  in  every  particu- 
lar "  the  tracks  found  near  the  body  of  the  deceased,  is  admissible  against 
him. 

4.  When  the  evidence  against  the  prisoner  is  entirely  circumstantial,  his 
conduct,  his  situation  and  locality,  as  affording  him  opportunities  of  know- 
ing when  the  deceased  left  the  school  on  the  morning  of  the  murder  when 
she  was  last  seen  in  life,  and  whether  his  being  in  that  place  at  that  par- 
ticular ^ime  was  or  was  not  an  unusual  occurrence  with  him,  arc  all  cir- 
cumstances which,  though  weak  in  themselves,  are  not  so  foreign  from  the 
main  inquiry  as  to  justify  their  exclusion  trom  the  jury  as  irrelevant. 
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5.  On  the  trial  of  a  prisoner  indicted  for  murder,  the  evidence  against  him 
being  circumstantial,  it  was  shown  that,  on  the  second  morning  after  the 
murder,  he  was  seen  coming  from  the  direction  of  a  house  where  two  wo 
men,  mother  and  daughter,  resided,  the  daughter  being  an  unmarried  wo- 
man who  had  two  children ;  that  he  had  frequently  been  seen  there  before, 
at  one  time  shaving  and  changing  his  clothes ;  that,  on  the  evening  of 
the  s  ame  day,  witness  went  to  the  house,  and  found  the  daughter  alone, 
washing  a  man's  shirt,  which  had  splotches  or  stains  on  the  bosom  and 
cuff  of  the  right  sleeve  ;  that  "  said  splotches  lookod  more  like  the  stains 
from  chesnut  timber  than  anything  else  witness  could  compare  them  to  ;" 
that  no  man  lived  in  the  house,  and  witness  knew  no  man  in  that  neigh, 
borhood  who  wore  so  fine  a  shirt.  The  witness  was  asked,  whether  any 
person  inquired  of  him  if  he  knew  what  would  take  stains  out  ot  shirts ; 
to  which  he  replied,  that  the  question  was  asked  him  by  the  young  wo- 
man, and  gave  his  answer  to  it.  The  prisoner  objected  both  to  the  ques- 
tion and  answer,  and  also  moved  to  exclude  from  the  jury  all  that  the 
witness  had  said  about  the  shirt  and  the  stains  on  it,  but  the  court  refused 
to  do  so.  The  j'oung  woman  was  afterwards  introduced  as  a  witness  for 
the  defence,  and  testified,  on  cross-examination,  that  the  prisoner  stayed  at 
their  house  on  the  second  night  after  the  murder,  that  he  left  a  shirt  with 
her  to  be  washed,  and  that  she  washed  it.  Held,  that  the  evidence  ob- 
jected to  by  the  prisoner  was  properly  admitted. 

6  and  7.  A  conviction  for  libel  in  another  State  does  not  disqualify  a  wit- 
ness in  this  State ;  nor  is  the  record  of  conviction  admissible  in  evidence 
to  discredit  him. 

8.  It  is  no  objection  either  to  the  competency  or  credibility  of  a  witness, 
that  he  is  subject  to  fits  of  mental  derangement,  if  it  appears  that  he  is 
sane  at  the  time  he  is  offered. 

9.  When  the  competency  of  a  witness  is  attacked  on  the  ground  of  insanity, 
and  the  court  decides  in  favor  of  his  sanity,  the  evidence  adduced  to 
the  court  cannot  be  submitted  to  the  jury  to  affect  his  credibility. 

10.  When  evidence  in  adduced  to  the  court  on  a  preliminary  examination 
touching  the  incompetency  of  a  witness  by  reason  of  insanity,  the  Appel- 
late Court  will  presume  that  the  judge  was  not  influenced  by  any  evidence 
which  he  ought  not  to  have  considered. 

11.  The  prisoner's  confession  that  he  had  assisted  to  get  another  man's  son 
out  of  jail,  who  would  aid  him  in  escaping,  and  the  fact  that  this  man  had 
come  twice  to  the  jail  where  the  prisoner  was  confined,  are  admissible  ev- 
idence against  him. 

12.  The  declarations  of  the  prisoner  cannot  be  given  in  evidence  in  his  fa- 
vor, even  for  the  avowed  purpose  of  bringing  out  the  reply  of  the  witness 
to  whom  they  were  made,  unless  they  constitute  a  part  of  a  conversation 
drawn  out  in  evidence  by  the  State. 

13.  When  a  witness  has  been  cross-examined  respecting  his  former  state- 
ments, with  a  view  of  impeaching  him,  he  may  be  asked  on  re-examination 
in  chief  his  motive  in  making  those  statements. 

14.  A  party  may  ask  his  own  witness  whether  he  has  not  previously 
made  statements  inconsistent  with  what  he  has  just  stated  on  the  trial. 
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15.  A  witness  mav  be  questioned,  on  cross-examination,  as  to  his  habits  of 
<lrinkinf». 

16.  After  the  State  has  proved  the  appearance  of  the  prisoner  on  the  even- 
ing of  the  day  of  the  murder  and  on  the  following  day,  the  prisoner  can- 
not be  allowed  to  prove  that,  on  the  third  day  thereafter,  when  informed 
of  the  murder,  he  appeared  surprised ;  nor  can  he  be  allowed  to  prove 
that  he  seemed  astonished,  when  informed  that  he  was  su.spected  of  the 
murder. 

17.  Wlien  a  witnes."?  is  introduced  for  the  purpose  of  impeaching  another  by 
proof  of  his  general  character,  and,  on  cross-examination,  testifies,  that 
public  rumor  imputed  to  the  impeached  witnes.s  "  a  bad  moral  character 
as  to  drinking,  fighting,  murder,  .shooting  at  men,  and  certain  publications, 
reputed  false,  in  his  newspaper,"  ho  cannot  bo  asked  on  re-examination  in 
ohief,  '  what  otiier  moral  delinquencies  public  rumor  attributed  to  him  ;' 
nor,  '  what  rumor  said  in  regard  to  those  publications ;'  nor,  '  whether  he 
did  not  know  of  his  own  knowledge,  that  they  were  false.* 

18.  The  general  character  of  a  witness  at  his  place  of  residence,  cannot 
be  proved  by  evidence  of  what  ramor  said  of  it  before  he  came  to  that 
place. 

19.  Evidence  that  several  indictments  for  libel  are  pending  against  a  vrit- 
ness,  is  not  admissible  for  the  purpose  of  impeaching  him. 

20.  A  letter  written  for  the  prisioner  by  the  witness,  while  they  were  in 
jail  together,  is  not  admissible  evidence  for  the  prisoner,  either  as  original 
testimony  of  its  contents,  or  for  the  purpose  of  impeaching  the  witness. 

21.  Any  evidence  giving  a  history  of  the  prisoner's  acts  on  the  day  of  the 
murder,  is  relevant,  and  admissible  against  him. 

22.  The  prisoner's  witnesses  may  ba  questioned,  on  cross-examination,  as 
to  their  relations  with  the  prisoner, — whether  they  wore  on  terms  of 
friendly  intimacy—  their  means  of  knowing  the  facts  to  which  they  testify, 
and  as  to  any  liens  or  piejudices  which  might  influence  them. 

23.  An  unmarried  woman  may  be  asked,  on  cross-examination,  although 
she  might  refuse  to  answer,  whether  or  not  she  has  any  children. 

24.  The  county  surveyor,  a  witness  for  the  prisoner,  illustrated  his  evi- 
dence with  a  diagram  which  he  had  himself  made,  showing  the  relative 
situation  and  distances  from  each  other  of  several  places  near  the  scene  of 
the  murder.  The  diagram  was  introduced  without  objection  from  the 
State,  and  the  witness  was  cross-examined  on  it.  Held,  that  it  was  dis- 
cretionary with  the  court  to  allow  the  jury  to  take  it  with  them  on  their 
retirement,  and  its  exclusion  from  them  was  not  revisable  on  error 

25.  A  witness  for  the  State,  who,  on  cross-examination,  testifies  that  he 
has  taken  an  active  part  in  the  prosecution,  and  that  he  cherishes  un- 
friendly feelings  towards  the  prisoner,  may  be  asked,  on  re-examination, 
♦*  whether  his  feelings  towards  the  prisoner  are  such  as  to  desire  to  see  an 
innocent  man  convicted." 

26.  The  individual  opinion  of  a  witness,  founded  on  ramor  respecting  the 
guilt  of  another  witness  of  the  crime  of  mnrder,  is  not  admissible  for  the 
purpose  of  impeaching  the  latter. 
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Error  to  the  Circuit  Court  of  DeKalb. 
Tried  before  the  Hon.  Robert  Dougherty. 

James  H.  Campbell,  the  plaintiff  in  error,  was  indicted  in 
the  Circuit  Court  of  Cherokee,  at  the  Spring  term  thereof, 
1851,  for  the  murder  of  Martha  Garrett.  The  venue  was  chang- 
ed, on  his  application,  to  the  County  of  DeKalb,  where  a 
special  term  was  ordered  to  be  held,  commencing  on  the  four- 
teenth day  of  June,  1852,  for  his  trial ;  at  which  time  he  was 
tried  and  convicted,  the  trial  lasting  two  weeks,  and  was  sen- 
tenced by  the  court,  on  the  finding  of  the  jury,  to  the  peniten- 
tiary for  life. 

On  the  trial,  a  bill  of  exceptions  was  signed  and  sealed  by  the 
presiding  judge,  which  presents  a  number  of  exceptions  to  the 
rulings  of  the  court  in  the  admission  and  rejection  of  testimony, 
which  are  now  assigned  for  error.  For  a  better  understanding 
of  the  case,  it  is  proper  to  give  a  brief  synopsis  of  the  proof, 
about  which  there  appears  to  have  been  no  controversy,  ex- 
planatory of  the  circumstances  and  condition  of  the  deceased  at 
the  time  she  was  found. 

It  appears  that,  on  Sunday,  the  third  day  of  December,  1850, 
the  deceased,  aged  twelve  years  and  thirteen  days,  left  the  house 
of  her  mother,  who  was  a  widow  lady,  residing  three  fourths  of 
a  mile  from  Centre,  in  which  village  is  located  the  court-house 
of  Cherokee  County,  to  attend  the  Sabbath  school  which  was 
then,  and  had  been  for  several  months  previously,  held  in  said 
court-house,  and  of  which  she  had  been  a  punctual  attendant. 
On  the  next  morning,  her  body  was  found  some  forty  yards  from 
the  road  leading  from  said  village  to  her  mother's,  lying  in  a 
dry  branch ;  her  throat  cut ;  two  severe  wounds  on  the  head  ; 
her  person  violated,  and  one  of  her  hips  dislocated  ;  her  bible, 
hymn-book  and  handkerchief  lying  within  about  eighteen  inches 
of  her  body.  The  last  time  she  was  seen  in  life,  was  upon  the 
adjournment  of  the  Sabbath  school,  about  11  o'clock,  A.  M., 
when  she  started  home,  making  a  pause  of  three  or  four  minutes 
at  the  house  of  Mrs.  Martin.  The  distance  from  the  court- 
house to  the  place  where  the  body  was  found,  was  about  nine 
hundred  yards. 

The  evidence  tending  to  connect  the  prisoner  with  the  murder, 
was  circumstantial,  and  consisted  also  of  confessions  of  guilt 


48  ALABAMA, 


Campbell  v.  The  Btate. 


made  by  him  to  ono  Edward  Stiff.  It  appeared  that,  tho  even- 
ing before  tho  murder,  the  prisoner  had  had  a  conversation  with 
one  West,  about  the  purchase  of  a  watch ;  that  it  was  agreed 
between  them,  that  West  should  bring  the  watch  to  him  the  next 
morning,  (Sunday,)  as  he  proposed  going  on  that  day  to  Gun- 
ter's  Landing,  to  attend  the  races,  and  he  wished  to  wager  the 
watch  on  a  horse-race  ;  that  West  failed  to  bring  the  watch, 
and  the  prisoner  spoke  to  several  persons  the  next  morning  about 
his  intention  to  go  for  it  to  Mrs.  Covington's,  where  West 
boarded,  and  who  resided  about  a  mile  from  the  village  of 
Centre. 

It  appears  that,  at  the  time  when  the  Sabbath  school  ad- 
journed, the  prisoner  was  at  a  tavern  in  the  village,  kept  by  one 
Asa  Allen,  near  enough  to  observe  the  adjouniment ;  that,  some 
short  time  after  the  adjournment  of  the  school,  he  borrowed  a 
horse  from  one  Joseph  Street,  and  left  the  tavern  about  11 
o'clock,  but  the  testiif  ony  was  conflicting  as  to  the  precise  time ; 
that  he  went  to  Mrs.  Covington's,  remaining  there  about  five 
minutes ;  but  there  was  a  conflict  in  the  evidence,  as  to  the  time 
of  his  departure  from  Centre,  the  length  of  time  he  was  absent, 
and  the  exact  time  of  his  return  ;  that  horse-tracks  were  found, 
diverging  from  the  road  from  Centre  to  Mrs.  Covington's,  and 
extending  in  the  direction  of  the  place  where  the  body  was 
found,  and  the  evidence  conduced  to  prove  that  tkese  were 
the  tracks  of  the  horse  ridden  that  morning  by  the  prisoner. 
It  was  also  shown  that  the  water  in  a  pool,  situated  between  the 
place  where  the  body  was  found  and  Mrs.  Covington's,  was 
discolored  with  blood  on  the  tbird  day  after  the  murder,  and 
that  the  heel  of  the  defendant's  boot  corresponded  in  size  with 
tracks  made  near  the  edge  of  the  pool. 

A  large  number  of  exceptions  are  set  out  in  the  record  in  re- 
lation to  the  admission  and  exclusion  of  evidence ;  but,  as  most 
of  them  are  noticed  at  length  in  the  opinion  of  the  court,  it  is 
not  deemed  necessary  to  recapitulate  them  in  this  place. 

Mrs.  Shackleford,  a  witness  for  the  defence,  testified,  that  her 
husband  kept  a  tavern  in  Centre ;  that  Campbell  was  one  of 
their  boarders  ;  that  she  had  his  washing  done,  and  knew  the 
number  of  his  drawers  ;  that  he  ate  dinner  at  their  house  on  the 
Sunday  of  the  murder  ;  that  they  sat  down  to  dinner  about  12 
o'clock ;  that  Campbell  was  at  home  some  fifteen  minutes  before 
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dinner  was  ready  ;  that  she  saw  his  shirt  bosom,  and  it  was  the 
same  one  he  had  on  the  Saturday  evening  before ;  that  she  saw 
no  blood  or  other  stain  on  the  bosom.  On  cross-examination  of 
this  witness,  the  State's  counsel  asked  her  the  following  ques- 
tions :  Whether  she  had  any  drawers  in  defendant's  room  1 
Whether  she  had  made  any  vest  or  shirts  for  him  7  Whether 
she  had  ever  darned  or  mended  any  of  his  clothes  during  his 
stay  at  her  house  as  a  boarder ;  to  which  she  answered,  that 
she  did,  as  she  had  also  done  for  other  boarders.  To  each  one 
of  these  questions  the  prisoner,  by  his  counsel,  objected ;  his 
objection  was  overruled,  and  he  excepted. 

Miss  Anthony,  a  witness  for  the  defendant,  testified,  that 
she  saw  him,  on  the  morning  of  the  murder,  get  the  horse  ridden 
by  him  that  day,  and  start  out  of  town  in  the  direction  of  Mrs. 
Covington's,  and  that  it  was  then  some  time  after  11  o'clock. — 
On  cross-examination  by  the  State,  she  was  asked  the  follow- 
ing questions  :  "Do  you  not  recollect  where  you  first  met  the 
defendant  V '  "  Campbell  called  there,  I  suppose  ?"  "  Where 
did  you  next  meet  him,  the  defendant'?"  "Do  you  recollect 
where  you  met  the  defendant  the  next  time  ?"  "  \'^as  the  de- 
fendant, Campbell,  a  frequent  visitor  at  Mr.  Weir's  house'?" 
"  Did  you  ever  go  to  any  assembly,  ball,  church  or  show,  in 
company  with  the  defendant,  Campbell  1"  To  this  last  ques- 
tion the  witness  answered  :  "  Mr.  Campbell  went  to  preaching 
with  me  once  or  twice."  "  Was  it  before  the  murder  of  the 
deceased  that  you  went  to  preaching  with  the  defendant?" 
"  Had  not  Campbell  made  propositions  of  marriage  to  you  be- 
fore the  death  of  Miss  Garrett  *?"  "  Has  he  not  made  proposi- 
tions of  marriage  to  you  since  the  death  of  Miss  Garrett'?" 
To  each  one  of  these  questions,  and  to  the  answer  above  stated, 
the  prisoner  objected ;  his  objection  was  overruled,  and  he  ex- 
cepted. "  The  State  then  proved  by  the  witness,  that  she  was 
a  witness  before  the  grand  jury  by  whom  the  indictment  was 
found  ;  that  after  she  had  been  in  the  grand  jury  room,  before 
sundown  on  the  same  day,  she  was  sitting  in  Mr.  Weir's  house  ; 
that  Mrs.  Weir  was  absent  from  home,  at  some  place  in  the 
village ;  that  the  front  door  of  the  house,  which  was  on  the 
street,  was  closed,  and  the  back  door  was  open ;  that  some 
members  of  the  grand  jury  knocked  at  the  front  door,  and  then 
went  in.  The  State  then  offered  to  prove  by  the  witness  that 
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the  said  grand  jurors,  on  getting  into  the  room,  found  the  de- 
fendant sitting  in  the  room  with  her  alone.  To  tliis  the  de- 
fendant objected  ;  his  objection  was  overruled,  and  he  excepted. 
The  witness  answered,  that  Campbell  was  sitting  in  the  room, 
conversing  with  her  at  the  time." 

Jane  Matheny,  a  witness  for  the  prisoner,  testified,  on  cross- 
examination,  "  that  she  had  known  Campbell  for  some  ten  or 
eleven  years,  and  that  she  had  never  been  married  ;  that  since 
the  prisoner  returned  from  Mexico,  has  visited  witness  every 
week  or  so ;  never  has  stayed  away  longer  than  seven  weeks. 
The  State  then  asked  her:    "Have  you  any  children?"    to 
which  defendant  objected  ;  his  objection  was  overruled,  and  he 
excepted  ;  the  witness  answered,  that  she  had  two  children. — 
The  State  then  asked  her,  where  her  mother  was  on  the  day  that 
Coggins  swore  she  had  shown  him  a  shirt.     To  this  question  de- 
fendant objected,  his  objection  was  overruled,  and  he  excepted. 
The  testimony  of  the  said  Jane  Matheny  conduced  to  prove, 
that  the  defendant  had  stayed  all  night  at  her  mother's,  with 
whom  the  witness  then  and  now  lives,  on  Monday  night  after 
the  murdgr  ;  that  he  left  there  Tuesday  morning  ;  that  he  left 
a  shirt  to  be  washed,  and  that  she  washed  it.     The  attorney 
for  the  State  asked  her,  what  she  was  doing  the  day  after  Camp- 
bell left  1    To  this  question  defendant  objected,  his  objection 
was  overruled,  the  witness  required  to  answer,  and  defendant 
excepted.     She  was  then  asked  by  the  State's  counsel,  "  Where 
did  your  mother  go  that  day  ?"     To  this  question  defendant  ob- 
jected, his  objection  was  overruled,  and  he  excepted.     Witness 
was  asked  by  the  counsel  for  the  State,  "  Did  you  not  have  a 
conversation  with  Mr.  Ryan,  a  few  weeks  after  you  moved  to 
Frank  Hail's,  in  which  you  said,  "  Campbell  has  neglected  me  ; 
if  Campbell  don't  mind,  I  will  tell  all  I  know  about  it."     Ques- 
tion objected  to  by  defendant ;  objection  overruled  ;  witness  re- 
quired to  answer,  and  defendant  excepted." 

"  James  Gaines  was  introduced  by  defendant  to  prove  the 
general  character  of  said  Edward  Stiff;  proved  it  bad ;  waa 
asked,  on  cross-examination,  upon  what  he  based  his  opinion,  and 
what  Stiff  had  done  to  give  him  a  bad  character ;  to  which  de- 
fendant objected,  his  objection  was  overruled,  and  he  excepted. 
Witness  said,  he  had  heard  men  say  that  when  Stiff  was  inter- 
ested, they  would  not  belive  him  on  oath.     He  was  asked  by  the 
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State,  who  he  had  heard  say  so,  and  where,  and  when.  To  the 
question  defendant  objected,  objection  overruled,  and  defendant 
excepted. 

"  Henry  Cole,  a  witness  for  defendant,  before  he  was  exam- 
ined in  chief,  was  sworn  to  answer  questions  ;  and  was  asked  by 
the  State,  '  whether  he  had  not  made  revelations  to  one  of  the 
counsel  of  the  defendant,  as  to  what  he  would  swear.'  The 
question  objected  to  by  defendant,  objection  overruled,  and  de- 
fendant excepted.  After  the  said  Henry  Cole  was  put  on  his 
examination  before  the  jury,  he  was  asked  the  same  question ; 
defendant  again  objected,  was  overruled,  and  excepted." 

"  One  Counts,  a  witness  for  defendant,  was  asked  by  the 
State,  '  if  he  did  not  tell  Jane  Matheny  that  Campbell  was 
suspected  of  the  murder  of  Miss  Garrett.'  Question  objected 
to  by  defendant,  and  objection  overruled  ;  defendant  excepted. 
Witness  answered,  he  did  not." 

The  other  matters  of  exception  will  be  readily  understood 
from  the  opinion  and  briefs. 

A.  J.  Walker,  for  plaintiff  in  error  : 

Joseph  C.  Street  should  not  have  been  allowed  to  state  his 
"  opinion,"  either  as  to  the  time  of  day  when  Campbell  left  the 
town  of  Centre,  or  as  to  the  period  of  his  absence.  Though 
the  court  may  conclude  that  a  witness  may  give  his  judgment 
from  surrounding  circumstances,  as  to  the  time  when  an  event 
occurred,  or  as  to  length  of  time,  yet,  it  is  evident  that,  here, 
the  question  to  the  witness  and  his  answer  are  illegal,  because 
they  do  not  ask  or  give  his  judgment  founded  upon  the  sur- 
rounding circumstances,  or  upon  the  impressions  on  his  mind  at 
the  particular  time.  There  may,  possibly,  be  a  knowledge  of 
time,  and  of  duration  of  time,  derived  from  surrounding  circum- 
stances, which  strike  every  man,  and  about  which  there  is  so 
much  uncertainty  that  it  is  diflScult  to  distinguish  it  from  belief. 
In  this  instance,  the  witness  was  precluded,  by  the  form  of  the 
question,  from  answering  from  even  such  knowledge,  and  was 
restricted  to  his  "  opinion,"  which  may  have  been  derived  from 
rumor,  from  calculations  subsequently  made,  based  upon  the 
representations  of  others,  or  from  some  other  illegitimate  source. 
1  Green.  Ev.  488  §440;  1  Phil.  Ev.  226,  227,  (top  p.  209  ;) 
Head,  use  &c.  v.  Adams,  9  Ala.  R.  791,  in  which  case  "belief" 
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is  ufled  as  synonymous  with  "best  recollection,"  or  "knowledge" 
about  which  the  ^Yitness  was  not  positive  ;  Cameron  &  Cooper 
V.  The  State,  14  Ala.  R.  .046  ;  Jones  v.  Hatchctt  &  Bro.,  ib. 
744  ;  Hatchett  &  Bro.  v.  Gibson,  18  ib.  587  ;  Andrews  & 
Bro.  V.  Jones,  10  ib.  470  ;  4  ib.  46  ;  5  i6.  546;  Hawthorn  v. 
King,  8  Mass.  R.  371. 

It  is  competent  for  a  witness  to  prove  a  fact  which  is  the  re- 
sult of  a  combination  of  minor  facts  ;  and,  in  this  point  of  view, 
it  might,  possibly,  have  been  competent  for  the  witness  to  state, 
from  the  position  of  the  sun  with  reference  to  the  cardinal  points 
of  the  compass,  or  from  the  length  of  the  shadows  cast,  or  from 
other  circumstances  which  are  recognized  criteria  in  the  deter- 
mination of  time,  that  his  best  knowledge,  (or,  possibly,  his  best 
judgment,)  was,  that  Campbell  left  at  a  given  hour,  and  was 
absent  during  a  given  time.  But,  in  this  instance,  the  witness 
gives  "  his  opinion"  without  reference  to  such  facts,  or  to  any 
facts.— 14  Ala.  R.  360  ;  ib.  154  ;  10  ib.  290 ;  4  Har.  &  McH. 
63,  64 ;  6  Conn.  9  ;  1  Stark.  Ev.  mar.  p.  127. 

The  "opinion"  of  the  witness  as  to  time  and  length  of  time, 
was,  prima  facie^  incompetent.  If  there  was  any  additional 
matter  that  would  have  made  the  question  legal,  it  was  the  duty 
of  the  State  to  have  added  it.  Even  though  it  be  allowable  to 
ask  a  witness  his  "  opinion"  of  time,  as  predicated  upon  facts 
within  his  knowledge,  the  question  propounded  to  Street  was 
inadmissible,  because  he  was  not  asked  for  his  "opinion"  deduced 
from  facts  within  his  own  knowledge,  but  for  his  opinion  gene- 
rally. Certainly,  the  opinion  of  a  witness  as  to  time  cannot  be 
asked,  unless  he  is  referred  to  facts  upon  which  to  base  his 
opinion.  It  is,  however,  earnestly  insisted,  that  it  is  not  com- 
petent in  any  case,  saving  a  few  exceptions,  for  a  witness  to 
state  his  judgment  even  on  facts  known  to  himself:  it  is  his  duty 
to  state  the  facts,  and  leave  the  jury  to  draw  the  conclusion,  or 
form  the  judgment. — Bullock  v.  Wilson,  5  Porter  342  ;  Given 
v.  Albert,  5  Watts  &  Serg.  333  ;  Garrett  v.  The  State,  6 
Miss.  1.     Distance  is  susceptible  of  certain  ascertainment. 

Asa  Allen  should  not  have  been  permitted  to  say  that  the 
shoes  "  seemed  to  fit  in  every  particular."  It  is  not  a  state- 
ment from  knowledge,  but  an  inference  or  conclusion. 

Allen's  statement,  that  Campbell  "  occasionally  visited  his 
house,  but  not  so  often  as  others,"  was  totally  irrelevant ;  it 
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had  no  bearing  on  the  case  in  any  way,  and  ought  to  have  been 
excluded.  Even  though  an  inference  against  the  prisoner  might 
possibly  be  drawn  from  his  unaccustomed  presence  at  Allen's 
house  about  the  time  of  the  adjournment  of  the  Sunday  school, 
yet  there  is  no  predicate  for  such  an  inference  :  it  was  not  shown 
that  the  school  was  in  session.  His  presence,  an  act  harmless 
in  itself,  authorized  no  inference  against  the  prisoner.  His  pres- 
ence at  any  other  place  in  the  town  of  Centre,  would  have  af- 
forded the  same  evidence,  as  it  might  be  said  that  he  visited  that 
place  "  occasionally,  though  not  as  often  as  others."  The  re- 
levancy of  testimony  is  a  question  to  be  determine  d  by  the  court 
at  the  time  the  testimony  is  offered.  If  it  is  then  prima  facie 
irrelevant,  the  preliminary  facts  connecting  it  with  the  case  must 
be  proved,  or  the  counsel  must  state  their  intention  or  expecta- 
tion of  proving  them. — Bilberry,  adm'r.  v.  Mobley,  21  Ala.  R. 
277  ;  Abney  v.  Kingsland,  10  ih.  355  ;  Scott  v.  Coxe's  Adm'rs, 
20  ih.  295 ;  Lawson  &  Swinney  v.  The  State,  20  ih.  65  ;  9  ih. 
534  ;  16  i6.  316  ;  6  ih,  390. 

The  testimony  of  Coggins,  as  to  stains  on  a  shirt,  was  irrele- 
vant. It  could  have  no  pertinency  to  the  case,  unless  it  had 
been  shown,  1.  that  the  stains  were  from  blood ;  2.  that  the 
shirt  was  Campbell's  ;  and,  3,  that  he  wore  the  shirt  on  the  day 
of  the  murder.  None  of  the  preliminary  facts  necessary  to 
connect  this  evidence  with  the  case  were  proved.  The  testimony 
conduced  to  show  that  the  stains  were  not  of  blood.  The  facts 
that  Campbell  had  been  occasionally  seen  at  Mrs.  Matheny's 
house,  that  no  man  lived  about  the  house,  that  Campbell  had  at 
one  time  been  seen  there,  shaving  and  changing  his  clothes,  that 
be  had  also  been  seen,  on  the  morning  preceding  the  evening 
when  the  shirt  was  seen,  coming  from  towards  Mrs.  Matheny's, 
and  that  the  witness  knew  no  person  in  the  neighborhood  who 
wore  so  fine  a  shirt,  do  not  collectively  prove,  to  the  satisfaction 
of  any  mind,  that  the  shirt  was  Campbell's.  There  was  not 
even  an  attempt  made  to  show  that  Campbell  wore  the  particu- 
lar shirt  seen  by  the  witness  on  the  day  of  the  murder.  The 
authorities  are  clear,  that  the  preliminary  facts  must  be  proved 
to  the  satisfaction  of  the  mind  of  the  court.  It  is  not  sufficient 
that  there  is  a  probability  of  possibility  of  the  existence  of  those 
facts  ;  there  ought  to  be,  at  least,  a  preponderance  of  evidence 
in  favor  of  the  hypothesis  that  the  facts  are  true.     In  the  case 
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of  Scott  V.  Coxe's  Adm'rs,  20  Ala.  R.  296,  there  was  a  very 
high  degree  of  probability  of  the  correctness  of  the  facts  show- 
ing the  legality  of  the  proof,  and  a  total  impossibility  of  ob- 
taining better  evidence  to  establish  the  claim  ;  yet  the  court  say: 
"  It  is  not  sufficient  that  there  may  be  some  evidence  tending 
to  establish  the  preliminary  fact ;  it  must  be  established  to  the 
satisfaction  of  the  court  by  competent  proof." — Hart  v.  New- 
land,  3  Hawk's  R.  122;  11  Serg.  &  R.  134;  U.  S.  Bank  v. 
Corcoran,  2  Peters'  R.  132  ;  Jackson  v.  Norris  et  al..  7  Cow- 
en's  R.  717. 

If  it  is  contended  that  the  relevancy  of  this  evidence  is  shown 
by  the  testimony  of  Miss  Matheny,  and  that  therefore  there  is 
only  error  without  injury,  the  answer  is  :  I.  Miss  Matheny  was 
introduced  as  a  witness  by  the  defence,  and  not  by  the  State. 
In  the  case  of  Lawson  &  Swinney  v.  The  Statu,  20  Ala.  R.  78, 
the  precise  question  here  presented  did  not  arise,  as  the  connec- 
tion was  made  by  the  testimony  of  the  State.  Whenever  the 
court  admits  illegal  evidence,  and  thereby,  in  eflfect,  asserts  that 
it  ought  to  influence  the  minds  of  the  jury,  and  thus  compels 
the  defendant  to  submit  to  the  injurious  consequence  of  such 
evidence,  or  to  meet  and  rebut  it  by  the  introduction  of  counter 
evidence,  injury  is  sustained.  Compelling  a  party  ^vl•ongfully 
to  enlarge  the  area  of  the  examination,  and  to  accumulate  evi- 
dence upon  an  irrelevant  subject,  is  error,  from  which  the  court 
must  presume  that  injury  resulted.  In  this  instance,  if  the  shirt 
seen  by  Coggins  did  belong  to  Campbell,  it  was  in  the  power  of 
the  State  to  prove  it  by  introducing  Miss  Matheny.  But,  in- 
stead of  introducing  her,  the  State  procures  the  admission  of 
irrelevant  evidence,  and  thus  compels  the  defendant  to  introduce 
her,  to  rebut  the  evidence ;  and  the  State  is  thus  enabled  to  as- 
sail her  credibility,  and  obtain  the  advantage  of  the  legal  posi- 
tion that  the  portion  of  her  evidence  in  favor  of  the  accused,  and 
in  conflict  with  that  of  Coggins,  must  be  disbelieved,  and  that 
portion  which  militated  against  the  accused  must  be  credited. — 
The  effect  is,  to  compel  the  accused  to  introduce  a  witness  who 
makes  the  connection,  and  then  deprive  him  of  the  benefit  of  the 
testimony  when  it  favors  him.  If  awritten  instrument,  to  which 
there  was  a  subscribing  witness,  were  offered  in  evidence,  and  it 
was  admitted  by  the  court  without  proof  of  its  execution,  would 
this  court  hold  it  to  be  error  without  injury,  if  the  other  party 
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should  introduce  the  subscribing  -witness,  to  prove  that  the  in- 
strument, although  actually  executed,  was  procured  by  fraud 
or  duress  1  And  would  the  court  hold  this  when  an  attempt  was 
made  to  discredit  the  subscribing  witness  by  the  very  party 
who  was  bound  by  law  to  introduce  him  *?  II,  The  testimony  of 
Miss  Matheny  does  not  prove  that  the  shirt  which  Coggins  saw 
was  Campbell's  :  she  only  proves  that  Campbell  left  a  shirt 
with  her  on  Tuesday  morning,  and  that  she  washed  it  on  that 
day  ;  but  she  does  not  prove  that  that  was  the  only  shirt  she 
washed  that  day,  or  that  it  was  the  shirt  which  Coggins  saw,  or 
that  Coggins  ever  saw  the  shirt  which  she  washed.  III.  It  was 
not  only  essential  for  the  State  to  show  that  the  shirt  seen  by 
Coggins  was  Campbell's,  but  also  that  Campbell  wore  it  on  the 
day  of  the  murder.  It  would  be  inconsistent  with  the  law, 
which  presumes  a  man  innocent  until  his  guilt  is  shown,  to  shift 
ihe  onus  of  proof,  by  requiring  the  accused  to  show  that  he  had 
not  left  with  Miss  Matheny  the  shirt  which  he  wore  on  the  day 
of  the  murder:  the  onus  was  on  the  State. — Innerarity  v.  Byrne, 
8  Porter's  R.  180.  IV.  There  was  no  proof  that  the  stains 
were  at  all  similar  to  those  produced  by  blood. 

If  an  error  is  shown  to  exist,  it  devolves  on  the  other  party 
clearly  to  show  that  such  error  did  not  and  could  not  injure  the 
prisoner.  If  the  error  could  possibly  have  injured  the  accused, 
this  court  will  reverse.— 14  Ala.  R.  182 ;  15  ib,  623  ;  21  ib. 
423  ;  ib.  549  ;  8  Porter  180.  The  bill  of  exceptions  states 
enough  to  shovf  that  the  court  erred  in  the  admission  of  Coggins' 
testimony  as  to  the  shirt.  It  cannot  be  intended  by  this  court, 
in  the  absence  of  a  statement  to  that  effect  in  the  bill  of  excep- 
tions, that  there  was  other  evidence  which  would  have  made  it 
legal.— Davis  v.  The  State,  17  Ala.  R.  415. 

The  question  propounded  to  Coggins,  '  If  any  person  asked 
him  if  he  knew  what  would  take  stains  out  of  shirts,'  was  clearly 
illegal,  because  it  asked  for  the  declaration  of  a  third  person, 
and  involved  an  inquiry  totally  irrelevant  to  the  case ;  it  was 
well  calculated  to  injure  the  defendant  by  making  the  impression 
that  some  person  was   solicitous  on  the  subject  of  "  stains  on 

shirts."     So,  also,   the  reply  of  Coggins  to  the  question  of  a 

third  person  was,  in  no  point  of  view,  competent  evidence. — 

Winlock  V.  Hardy,  4  Litt.  272. 

A  conviction  for  libel  in  the  courts  of  a  sister  State,  either 

renders  a  witness  incompetent  to  testify,  oris  admissible  evidence 
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to  the  jury  as  afTecting  his  credibility.  Upon  the  question  of 
competency,  the  folloNving  authorities  are  referred  to  :  The  State 
V.  Ridgley,  2  liar.  &,  McH.  120;  Clarke's  Lessee  v.  Hall,  ib. 
378  ;  Cole's  Lessee  v.  Cole,  1  liar.  &  John.  572  ;  The  State  v. 
Candler,  3  Hawks'  R.  393  ;  1  Bouv.  Law  Die.  39U ;  Roscoe's 
Crim.  Ev.  135  ;  1  Phil.  Ev.  22,  23  ;  Rex  v.  Ford,  2  Salk.  690; 
3  Phil.  Ev.  (Cowcn  &  Hill's  Notes)  1503. 

Although  the  court  may  conclude  that  libel  is  not  a  species 
of  the  crimen  faM,  according  to  the  common  law,  which  is  pre- 
sumed to  prevail  in  Ohio,  yet  the  conviction  for  an  offence  not 
infamous,  committed  in  a  sister  State,  is  competent  evidence  to 
affect  the  credibility  of  a  witness  In  cases  where  the  infamy 
of  a  conviction  is  removed  by  a  pardon,  the  conviction  is  evidence 
as  to  credit.  In  Massachusetts,  where  the  courts  hold  that  the 
disqualifications  which  attach  to  a  conviction  of  an  infamous 
crime  in  another  State,  do  not  apply  to  the  felon  when  offered 
as  a  witness  in  that  State,  the  conviction  is  competent  evidence 
as  to  credit.  The  reasons  of  the  rule,  that  particular  acts  of 
immorality  cannot  be  proved  on  the  trial,  do  not  apply  to  record 
evidence  of  a  conviction  of  crime.  If  the  evidence  here  offered 
is  not  admissible  to  affect  the  credit  of  the  witness,  it  would 
follow  that  a  witness  may  be  convicted,  in  a  sister  State,  of  acts 
involving  moral  turpitude,  until  he  would  not  be  credited  as  to 
the  most  trivial  concerns  of  hfe,  and  yet  may  cross  the  State 
line  and  testify  in  a  criminal  case  as  a  credible  witness,  because 
depositions  cannot  be  taken  to  establish  his  bad  character  in 
the  locality  of  the  convictions. — Commonwealth  v.  Abner  Ro- 
gers, 7  Metcalf 's  R.  501  ;  Conunonwealth  v.  Knapp,  9  Pick. 
511 ;  Commonwealth  v.  Green,  17  Mass.  502  ;  Carpenter  v. 
Nixon,  5  Hill's  (N.  Y.)  R.  2G0 ;  Sorrelle  v.  Craig,  9  Ala.  528 ; 
Holman's  Heirs  v.  Bank  of  Norfolk,  12  Ala.  408;  United 
States  V.  Jones,  2  Wheeler's  Criminal  Cases  451. 

The  determination  of  the  question  of  Stiff's  insanity,  and 
consequent  incompetency  to  testify,  was  for  the  court. — Living- 
stcn  V.  Kierstcad  &  Hermance,  10  Johns.  261 ;  Roscoe*s  Crim- 
inal Evidence  124  ;  Harris  v.  Wilson,  7  Wend.  GO  ;  Witter  v. 
Latham,  12  Conn.  392 ;  Reynolds  v.  Lounsberry,  G  Hill  534 ; 
1  Green.  Ev.  472.  The  evidence  adduced  to  the  court  to  es- 
tablish Stiff's  insanity,  is  submitted  without  argument,  because 
the  limits  of  a  brief  will  not  permit  a  full  discussion  of  it.     The 
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court  is  referred  on  this  subject  to  Ray's  work  on  Insanity, 

The  jury  were  entitled  to  know  the  mental  status  of  the  wit- 
ness, in  order  to  correctly  ascertain  the  degree  of  confidence  to 
be  placed  in  his  testimony.  On  that  account,  the  evidence  on 
the  subject  of  insanity  should  have  been  allowed  to  go  to  them. 
Facts  proving  the  mental  and  moral  condition  of  a  witness 
have  often  been  admitted  as  evidence. — 10  Serg.  &,  R.  285  ; 
15  Mass.  184. 

The  question  propounded  to  Thomas  B .  Cooper,  whether  he 
had  furnjshed  a  portion  of  the  facts  contained  in  the  pamphlet, 
was  illegal  and  irrelevant. 

The  question  of  sanity  involved  the  inquiry  as  to  the  condi- 
tion of  the  witness'  intellect  at  the  time  of  the  trial.  L.  M. 
Stiff  had  seen  his  father  but  twice  before  the  trial  in  three  or 
four  months.  No  previous  degree  of  intimacy  would  render  his 
opinion  on  the  question  of  sanity  competent  at  the  time  of  the 
trial.  It  is  not  improbable  the  excitement  of  the  trial  may  have 
elicited  a  manifestation  of  insanity,  which  had  not  been  witnessed 
for  a  long  time  before.  The  opinion,  however,  was  not  asked, 
as  founded  upon  the  facts  within  his  knowledge,  but  was  sought 
and  obtained  without  reference  to  those  facts. — Norris  v.  The 
State,  16  Ala.  776;  Baldwin  v.  The  State,  12  Missouri  234. 

It  was  clearly  competent  for  L.  M.  Stiff  to  state  whether  or 
not  there  was  inconsistency  between  the  professions  and  acts  of 
the  witness  whose  sanity  was  controverted.  It  is  unaccountable 
that  he  should  be  competent  to  give  his  opinion  upon  the  ques- 
tion of  sanity,  and  yet  incompetent  to  answer  the  question 
propounded. — Norris  v.  The  State,  supra)  Baldwin  v.  The 
State,  supra. 

The  fact  of  Weir's  visiting  the  jail  twice,  was  totally  irrelevant. 
The  simple  statement  was,  that  Weir  went  to  the  jail  twice;  but 
these  visits  are  not  shown  to  have  been  to  Campbell,  or  to  have 
had  any  connection  with  him  in  any  way. 

Stiff  had  deposed  to  confessions  made  by  the  accused.  After 
the  rumor  had  gone  forth,  that  such  confessions  had  been  made, 
an  interview  took  place  between  him  and  Campbell  on  the  subject 
of  these  confessions.  For  the  purpose  of  discrediting  the  wit- 
ness, the  defence  asked,  '  What  did  Campbell  say  on  the  par- 
ticular occasion,'  with  the  announced  purpose  of  bringing  out 
the  reply  of  the  witness.    It  is  now  insisted,  that  this  was  com« 
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petent  evideDce,  because  the  reply  of  the  w^ness  to  the  prisoner 
could  not  have  been  understood  without  a  disclosure  of  the 
matter  to  which  it  was  a  reply.  Admissions  may  be  drawn 
from  the  conduct,  actions  and  declarations  of  a  party  ;  and  so, 
alsof  of  a  witness.  The  question  was  confined  to  the  subject 
of  the  confessions  proved  by  Stifi*,  and  its  purpose  was  simply 
to  discredit  him. — 1  Green.  Ev.  514  §  462. 

The  permission  of  the  witness  to  testify  as  to  the  secret  mo- 
t  ive  for  the  conduct  which  was  relied  on  to  discredit  him,  was 
objected  to.  A  witness  must  testify  as  to  facts,  and  not  as  to 
the  secret  emotions  of  his  mind.  Can  the  impeachihent  of  a 
witness  be  avoided  by  the  statement  that  his  intentions  are  pure '? 
If  not,  for  what  purpose  could  such  evidence  be  admissible "? 
No  conviction  for  perjury  could  ever  be  had  on  account  of  a 
false  statemfint  of  the  sentiments  or  feelings  of  a  witness. — P.  & 
M.  Bank  of  Mobile  v.  Borland,  6  Ala.  646  ;  Peake  v.  Stout, 
Ingoldsby  &  Co., «  ib.  648. 

The  declarations  of  the  witness  Blanton  conflicting  with  his 
testimony,  were  incompetent  for  any  other  purpose  than  to  im- 
peach him.  It  is  not  allowable  for  the  State  to  impeach  its 
witness,  under  the  guise  of  refreshing  his  memory.  The  place 
at  which  the  declaration  was  made,  was  not  stated  to  the  wit- 
ness. 

It  was  competent  to  prove  that  the  witness  Clayton  had  been 
drinking  at  the  time  he  was  testifying,  or  at  the  time  of  the  oc- 
currences which  he  proved;  but  the  general  question  of  "his  hab- 
its as  to  drinking,"  was  inadmissible.  The  same  argument 
that  would  prove  the  competency  of  such  evidence,  for  the  pur- 
pose of  showing  the  state  of  his  mind,  would  prove  the  compe- 
tency of  the  evidence  of  insanity  ofiered  to  affect  the  credit  of 
Stiff. 

The  witness  Clayton  should  have  been  allowed  to  state  the 
appearance  of  Campbell,  and  his  acts,  when  the  intelligence  of 
the  murder  was  communicated  to  him.  The  State  had  been 
permitted  to  prove  how  a  horse-ehoe  '*  seemed"  to  fit  a  track. — 
This  court  has  decided,  it  was  but  to  pronounce  the  judgment 
of  the  witness  upon  a  passing  event,  and  "  is  knowledge,  so  far 
as  the  imperfections  of  human  nature  will  permit  knowledge  of 
such  a  matter  to  be  acquired."  Baldwin  v.  The  State,  12 
Miss.  238.    The  appearance  of  an  accused  man  is   evidence 
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against  him,  and  certainly  ought  to  be  evidence  in  his  favor.— 
Johnson  v.  The  State,  l7  Ala.  618.  The  State  had  been  per- 
mitted to  introduce  the  same  kind  of  evidence,  as  to  Campbell's 
looks  and  appearance,  which  was  proposed  for  the  defence. — 
Harris  v.  Taylor,  13  Ala.  324. 

The  question  propounded  to  W.  B.  Watts  was,  certainly,  a 
proper  one,  because  it  is  in  itself  competent  evidence,  and  be- 
cause it  was  rebutting  to  evidence  brought  out  by  the  State.  It 
would  be  manifestly  unjust,  to  permit  the  State  to  prove  that 
public  rumor  imputed  to  the  assailed  witness  certain  moral  de- 
linquencies, not  involving  Ms  veracity,  leaving  the  impressicQ 
that  public  rumor  imputed  no  other  immorality,  and  then  debar 
the  defence  from  eliciting  proof  of  other  moral  delinquencies, 
which  deprived  the  witness  of  all  claim  to  credibility. 

The  question,  '  What  does  rumor  say  in  regard  to  those  pub- 
lications,' was  legitimate.  Certainly  it  was  admissible  in  re- 
sponse to  the  cross-examination  in  reference  to  those  publica- 
tions. It  is  submitted  to  the  court,  whether  the  question  call- 
ing for  the  witness'  "  knowledge  of  the  truth  of  those  publica- 
tions," was  not  permissible  in  reply  to  the  cross-examination  by 
the  State. 

It  was  legitimate  for  the  defence  to  extend  its  inquiry  into 
StifTs  character  as  far  back  as  possible,  and,  in  doing  so,  to 
propound  the  question,  '  What  does  rumor  say  of  his  general 
character  before  he  came  to  Cedar  Bluff.'  The  State  opened 
the  inquiry  as  to  what  rumor  said  of  Stiff's  character,  and  ob- 
tained the  full  benefit  of  it.  Is  it  not  manifestly  unjust  and  un- 
lawful, to  permit  the  State  to  prosecute  the  inquiry  just  so  far 
as  suited  its  interests,  and  then  to  stop  any  extension  of  the  in- 
vestigation ? — Taylor  v.  Harris,  supra. 

The  letter  to  John  K.  Hoge  was  submitted  to  Stiff,  and  its 
authorship  proved  by  him.  The  letter,  then,  was  clearly  compe- 
tent evidence  to  contradict  him.  The  entire  spirit  of  it  is  in 
conflict  with  the  idea  that  Campbell  had  confessed  to  him  tho 
atrocious  crime  attributed  to  him. 

The  evidence  as  to  Campbell's  manner  when  informed  by 
Sampley  that  suspicion  attached  (to  him)  was  permissible,  to  re- 
but the  proof  made  by  the  State  as  to  his  appearance.  His 
manner  and  appearance,  however,  were  competent  evidence. 

The  card-playing,  and  the  fact  of  defendant's  winning  money 
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in  connection  with  William  H.  Stiff,  were  alike  inadmissible, 
either  against  the  defendant,  or  against  Wm.  H.  Stiff's  credi- 
bility.—Johnson  V.  The  State,  supra  ;  Nugent  v.  The  State, 
18  Ala.  52G. 

The  two  questions  which  were  propounded  to  Mrs.  Shaqkle- 
ford,  and  excepted  to,  were  irrelevant  and  improper. — 11  Wend. 
20. 

The  questions  propounded  to  Miss  Anthony,  as  to  the  places 
where  she  met  the  defendant,  were  improper.  It  could  make 
no  difference,  so  far  as  this  case  is  concerned,  where  she  met 
him.  So,  of  all  the  questions  propounded  to  this  witness  by  the 
State  to  which  exceptions  were  saved.  The  entire  examination 
of  this  witness  seems  to  have  been  based  upon  the  idea,  that 
friendly  relations  with  the  accused  were  sufficient  grounds  for 
the  impeachment  of  her  credit. 

It  was  not  competent  to  ask  Jane  Matheny  whether  she  had 
children,  she  being  an  unmarried  woman.  Particular  acts  of 
this  character  cannot  be  given  in  evidence  to  discredit  a  witness. 
Even  her  general  character  for  chastity  was  not  competent. — 
18  Ala.  526. 

The  question,  where  Jane  Matheny's  mother  was  on  the  day 
when  Coggins  said  he  saw  the  shirt,  was  irrelevant.  So,  of  the 
question  asked  her,  *  What  were  you  doing  the  day  after  Camp- 
bell  left;'  for  her  acts  and  declarations  Campbell  was  certainly 
not  criminally  responsible. 

The  map  ought  to  have  been  left  with  the  jury,  to  be  taken 
out  by  them  on  their  retirement.  It  had  been  admitted  in  evi- 
dence, was  commented  on,  cross-examined  on,  and  the  court  had 
charged  the  jury  ;  and  when  the  jury  were  about  to. retire,  the 
map  was  taken  from  them,  on  the  ground  that  neither  the  pros- 
ecutor nor  the  State's  solicitor  was  present — Nolin  v.  Parmer, 
21  Ala.  66  }  Morrison  y.  Wright,  7  Porter  67  ;  Lankford  v. 
Keith  &  Weir,  21  Ala.  342.  The  map  was  put  in  evidence, 
and  was  not  withdrawn ;  nor  was  it  asked  to  be  withdrawn.  The 
question  is  not  as  to  its  competency  as  evidence,  but  whether, 
being  evidence,  the  jury  should  take  it  out  with  them  on  their 
retirement. — Clay's  Digest  341  §  155. 

It  was  not  permissible  for  the  State  to  prove,  by  M.  Hail, 
that  he  did  not  desire  the  conviction  o£  an  innocent  man,  for  the 
purpose   of  counteracting  the  proof  of  his  hostility  to  the  ac- 
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cused.  The  proof  admitted  and  excepted  to,  in  the  connection 
in  which  it  came  out,  was  tantamount  to  this  :  '  I  think  the  ac- 
cused guilty — I  do  not  wish  to  convict  an  innocent  man — I  do  not 
deem  the  accused  innocent,  and  therefore  I  desire  his  conviction,' 
This  testimony  is  objectionable,  also,  because  the  moral  senti- 
ments of  a  man  must  be  inferred  from  facts,  and  cannot  be  prov- 
ed by  a  profession  of  them.  How  could  such  testimony  be  dis- 
proved ?  An  impeached  witness  is  safe,  if  his  professions  sus- 
tain his  credibility. 

The  question  asked  Gaines,  ^  What  had  Stiff  done  to  give  him 
a  bad  character,'  was  illegal. 

The  fact  that  Cole  had  made  a  relation  of  his  evidence  to  the 
counsel  for  the  accused,  did  not  tend  to  impeach  him.  There 
was  no  impropriety  in  his  doing  so,  and  it  was,  in  no  point  of 
view,  a  proveable  fact  in  the  case. 

The  question  to  Counts  was  illegal. 

P.  T.  Sayre,  for  the  Attorney  General,  with  whom  was 
L.  E.  Parsons,  contra  : 

Exceptions  1  and  2.  There  was  no  error  in  allowing  a  witness 
to  state  his  opinion  as  to  the  time  of  day,  or  as  to  the  duration 
of  time.  There  is  no  other  way  of  proving  when  an  event  oc- 
curred, or  the  length  of  time  which  transpires  between  certain 
events.  These  are  matters  of  general  experience,  knowledge 
of  which  is  gathered  by  observation,  and  can  only  be  proved  by 
opinion.  Persons  who  never  saw  a  time-piece,  and  who  are  un- 
acquainted with  figures,  are  capable  of  arriving  at  very  correct 
conclusions  as  to  time,  although  they  may  be  unable  to  explain 
the  particular  process  by  which  their  conclusions  were  attained. 
-  Lester  v.  The  Town  of  Pittsford,  7  Vermont  R.  161 ;  McKee 
V.  Nelson,  4  Cowen's  R.  357;  1  Phil.  Ev.  291 ;  1  Green.  Ev. 
§  §  7,  11;  2  U.  S.  Digest  259,  §  1267. 

Ex.  3.  It  is  difficult  to  see  any  objection  to  the  form  of  ex- 
pression used  by  the  witness,  who  testified  that  he  saw  the  horse- 
shoe applied  to  the  tracks,  and  that  they  *'  seemed  to  fit :"  it 
was  only  another  way  of  saying  that  they  did  fit. 

Ex.  4.  The  testimony  of  Asa  Allen,  that  Campbell  visited 
his  house  "  occasionally,  but  not  as  often  as  others,''  was  prop- 
erly admitted.  This  proof  was  material  and  relevant,  when 
taken  in  connection  with  the  other  proof  in  the  ipase.     It  was 
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shown  ihtft  a  person  standing  in  the  door  of  Allen's  house  conld 
see  when  the  Sunday  school  adjourned,  and  that  Campbell  was  ' 
at  his  house  durinjij  the  morninj^,  and  left  it  about  the  time  when 
the  school  usually  adjourned. 

Ex.  5  and  6.  Coptfrins'  testimony  was  properly  admitted. 
The  object  was,  to  connect  Campbell  with  the  murder  ;  and 
every  fact  and  circurastanco  which  coul'd  possibly  throw  any 
light  upon  the  matter,  was  admissible.  Cog^ins*  testimony,  all 
taken  together,  conduced  to  show  that  Campbell  was  in  the  habit 
of  going  to  Mrs.  Matheny's  house  ;  that  he  was  there  on  Mon- 
day night  after  the  murder,  that  he  sometimes  changed  his 
clothes  there,  that  no  man  lived  about  the  house,  and  that  the 
shirt  seen  by  Coggins  was  unlike  those  commonly  worn  in  that 
neighborhood.  These  facts  were  persuasive,  if  not  conclusive, 
to  show  that  the  shirt  belonged  to  Campbell.  At  all  events,  the 
testimony  was  'competent  to  go  to  the  jury.  Testimony  ought 
not  to  be  excluded  from  the  jury  on  account  of  irrelevancy,  un- 
less it  is  clearly  irrelevant. — Shannon  v.  Kinney,  1  A.  K. 
Marsh.  3 ;  2  Watts  &  Serg.  415 ;  Bell  v.  Rhea  &  Co.,  1 
AU.  R.  85  ;  Cuthbert  v.  Newell,  7  t^  459;  21  Wend.  548  ; 
Cowen  &  Hill's  Notes,  Part  I,  433.  The  evidence  of  Coggins 
was  introduced  for  three  purposes,  viz:  to  establish  that  the 
shirt  belonged  to  Campbell ;  that  there  were  stains  upon  it; 
and  that  it  was  being  washedjfor  the  purpose  of  removing  stains. 
Not  only  the  appearance  of  the  shirt  itself,  but  every  thing  that 
was  said  about  it  in  connection  with  stains,  while  it  was  being 
washed,  was'therefore  admissible,  to  show  that  there  were  stains 
upon  it,  and  that  the  object  in  washing  it  was  to  remove  them. 
The  conversation  was  a  part  of  the  res  gestfBy  and  served  to  ex- 
plain Miss  Matheny's  possession  of  the  shirt* — 10  Ala.  R.  727  ; 
Enos  V.  Smith,  3  Conn.  250 ;  Green.  Ev.  §  108.  The  proof 
also  shows,  that  Campbell  left  his  shirt  at  the  bouse  to  be  wash- 
ed. This  constituted  Miss  Matbcny  his  agent  for  that  purpose, 
and  rendered  her  declarations,  made  while  washing  the  shirt,  ad- 
missible evidence  against  him,  as  part  of  the  res  gesfce.  "  An 
agent  is  authorized  to  act ;  and,  therefore,  his  acts,  explained 
by  his  declarations  during  the  time  of  acting,  are  obligatory  on 
the  principal." — 1  Serg.  &  R.  317.  It  will  be  presumed  that 
the  court  below  required  the  proper  predicaj^  to  be  made. — 
McCrary  v.  The  State,  22  Ala.  R.  70. 
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,  Ex.  7,  8,  9  and  10,  The  competency  of  Edward  Stiff  as  a 
witness  was  objected  to  on  two  grounds,  vi?:  because  he  had 
been  convicted  of  a  libel  in  the  State  of  Ohio,  and  because  he 
was  insane.  1.  At  common  law,  conviction  of  a  libel  did  not 
render  a  witness  incompetent. — 7  Com.  Dig.  462 ;  1  Phil. 
Ev.  24.  Under  our  statute,  a  witness  ia  not  disqualified  for 
that  reason. — Clay's  Digest  169  §  2.  But  if  the  law  was  dif- 
ferent, a  conviction  in  Ohio  would  not  have  that  effect  in  this 
Stata. — Commonwealth  V.  Green,  17  Mass.  541.  The  question 
of  insanity,  av^is  properly  determined  by  the  court,  as  the  pre- 
ponderance of  proof  was  certainly  in  favor  of  the  sanity  of  the 
witness  at  the  time  of  trial. 

The  record  of  conviction,  and  the  evidence  offered  to  the  court 
on  the  subject  of  insanity,  was  not  admissible  evidence  to  the 
jury  to  affect  the  credibility  of  Stiff  as  a  witness.  In  impeach- 
ing a  witness,  his  general  character  only  can  he  put  in  issue. — 
Particular  acts  of  moral  turpitude  cannot  be  proven. — 1  Green. 
Ev.  H61  ;  1  Pbil.  Ev.  291;  4  Wend.  257..  Libel  is  not  an 
infamous  crime,  and  a  conviction  of  it  would  not  tend  to  affect 
the  credit  of  a  witness  any  more  than  the  proof  of  any  other 
falsehood,  told  by  him,  which  is  not  of  record.  At  common 
law,  the  truth  of  the  libel  could  not  be  given  in  evidence.  In 
inquiring  into  general  character,  three  questions,  it  is  said,  may 
be  asked :  1.,  What  is  the  general  character  of  the  witness  for 
truth  when  upon  oath  1  2.  What  is  his  general  character  for 
truth  when  not  upon  oath  2  3.  What  is  his  general  moral  char- 
acter 7—Cowen  &  Hill's  Notes,  Part  I,  note  531.  Applying 
these  tests  to  the  testimony,  it  surely  does  not  come  within  the 
rule.  The  record  of  conviction  does  not  prove  that  the  general 
character  of  the  witness  for  truth  and  veracity,  was  bad  ;  neith- 
er does  it  establish  that  his  general  moral  character  was  bad. 
If  it  estabHshes  neither  of  these  points,  it  was  incompetent. 

The  same  reasons  obtain  in  reference  to  the  evidence  on  the 
subject  of  insanity.  The  laW  does  not  recognize  any  degree  of 
insaqity  i  it  does  not  say  that  a  man  is  sufficiently  sane  for  one 
purppse,  and  insane  for  another.  When  insanity  is  established, 
it  is  presumed  to  be  the  general  conditiop  of  the  mind.  This 
is  a  fact,  too,  upon  which  the  court  must  decide  before  the  wit- 
ness is  examined  ;  and  when  it  is  decided  that  he  is  sane,  he  is 
a  .witness,  governed  by  the  same  rules  which  apply  to  all  other 


64  ALABAMA. 

x%  1     ■  I  I     .  ,  —  t     .  .  ■ — 

-eutpbell  t.  The  State. 


'tfitn^ses.  the  iDcro  (kct  that  his  sanity  has  been  questioned, 
does  not  {^utK'orizd  an  attack  on  bis  cht^racter  in  a  manner  dif- 
ferent from  that  prescribed  fo^  impeaching  other  witnesses. 
The  (fcurt  had  decided  that  Stiff  was  sine  ;  and  the  attf^mpt 
Vas,  to  induce  the  jury  to  ovcrrulethe  decision  of  the  court. 
The  issrfd  of  insanity  vel  non,  had  been  once  determined  by  the 
court,  and  the  pnoposition  is  then  made  to  try  the  same  issue 
again  before  the  jury. 

.  Ex.  11.  T.  B.  Cooper  was  asked,  on  oross-exaraination,  if 
he  had  not  furnished  Stiff  with  a  pof tion  of  the  facts  contained 
'in  the  pamphtet.  The  exceptiofi  to  this  testimony  was  properly 
overruled.  The  object  was  to  estabfish  Stiff 's  insanity,  partly 
by  the  cenfefits  of-  the  pamphlet  about  which  Cooper  tei&tified; 
and  if  the  facts  upon  which  that  pamphlet  was  hased,  were  fur- 
nished to  him  by  Cooper,  it  would  certainly  tend  to  relieve  the 
witness,  in  some  degree,  from  tiie  charge  of  insanity  based  bpon 
the  pamphlet.  Besides,  this  was  a  preliminary  examination  by 
the  court,  in  which  a  judge  is  not  governed  by  the  strict  rules 
of  evidence. — Hartford  v.  Palmer,  16  Johns.  144  ;  Givens  v. 
Herndon,  16  Ala,  261. 

Ex.  12.  L.  M,  Stiff  was  properly  allowed  to  state  hi§ 
opinion  as  to  his  father's  sanity.  Edward  Stiff  returned  from 
Cuba  in  1851 ;  his  son  SM'ore  that  he  had  seen  him  repeatedly 
since  th9.t  time,  send  twice  during  his  9onfinement  at  Lebanon. 
Besides,  he  was  qualififtd  to  ^ive  an  opinion  becatfse  he  was  his 
gOn.^Norris  v.  The  Statfe,  16  Ala.  776. 

Ex.  13,  The  defendant  asked  L.  M.  3tiff  whether  there  waa 
not 'an  inconsistency  between  the  professions  afid  acte  of  his 
'father.  The  exception  to  this  question  wa^  properly  sustained, 
as  ^e  answer  to  it  could  only  haVe  been  the  statement  of  an 
opinion  of  the  witness.  He  should  have  been  asked,  what  were 
the  professions  and  acts  of  his  father,  that  the  jury  might  form 
their  own  concbision  as  to  their  consistency  or  inconsistency. — 
Johnson  v.  The  State,  IV  Ala.  623. 

Ex.  14.  The  testimony  covered  by  this  fexception  waf  prop- 
erty admitted.  A  man's  flight  after  an  offence  is  committed, 
may  bo  proven  against  him,  as  a  circumstance  lending  to  show 
guilt ;  atid,  upon  the  same  principle,  an  attempt  to  escape  from 
custody,  or  the  expression  of  an  intention  to  escape,  is  a  cir- 
cumstance which  may  be  proven  for  the  stiine  purpose.— The 
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Ex.  15.*  ThGTcftnversatiori  which  occurred  in  the  jail  between 
Siiff  and  Campbell,  aTnd  all  thdt  Campbell  said  on  that  occasion,, 
■was  properly  tqjected  is  evidence.  ^The  State  had  introduced 
no  proof  in  reftrenctf  ^o  t"Sa1>  intferview^  and  had  brought  out  no 
part  of  'that'  conversation :  the  court,  therefore,  properly  ex- 
cluded it.— Oliver  y.  The  State,  17 'Ala.  595  ;  McLane  v.  The 
State,  i^ib.  etav^i^adford  v.'  Oush",  It)  'ib.  389;  Tilley  v. 
The  State,  3  Iredell  424.    "  '  • 

Ex.  16.  '  An  attempt  waS  made  *by  the  de'fencfe  to*imppa,clf 
the  testimony  of  Stiff,  by  showing  that  "he  had  made  contradic- 
tory statement's  ;  ifiid  the  court  then  allowed  the  State,"  against 
Campbell's  objection,  to  prove  by  the  witness  his  motives  la 
making  the  statements  which  were  said  to  be  contradictory. 
T^ere  \fas'nQt*hing  Wrong  in  this. — 1  Phil.  Ev.  294]  IXj^eea. 
Ev.  §467:-'-  ■  '  /-^J/-^-:'-',    ^.;  Y 

■  Ex.  17.  A  witness  has  a  right  to  refresk  his  memory  by 
looking  ttt  a  mehioranflunl ;'  so,  "if  his  inemory  appears  at  fault, 
it  is  not  erroneous"  to  refer  him  to  any  fact  or  circumstance  by 
which  if  may  be  refreshed.  "  This  was  all  that  was  done  in  ref- 
erence to  the  witness  Blanton. '  The  witaess  Had  a  right  td  re- 
fresh his  recoll'ectibn  by  all  legal  means,  and  the  State  had  th^ 
same  right ;  and  this,  after  cross-exajnination. — 1  Green.  Ev. 

§§462,467,     _-;^;/', 

Ex.  IS.  Clay  ton,  a' witness  f«r'the  defence,  was  asked  ^Tiy 
the  St^te  a^  to  his  haKts  oif  drinking,  to  which  the  defendant 
excited.'  This  was  not' erroneous.  The  Ql;gect  was,  to  ascer- 
tain a  fact  by  which  to  test  the  capacity  of  the  witness  for  ob- 
servffig' things  that'tfanspired  around  hiin,  and  of  remembering 
them  afterwards.  i\ny  question  may  be  propounded  to  a  wit- 
ness, which  wiH  serve,  to  shaw  that  he  was  or  was  not  in  a  condi- 
tion properly  to  observe  or  to  remember.  For  instance,  if  he 
SvaS  examined  in  reference  to  a  matter  requiring  keenness  of 
vision,  he  could  be.  questioned  as  to  tbe  condition  of  his  eyes ; 
If  in  i-eference  to  a  questioa-of  science,  he  could  be  interroga- 
ted as  'to  his  proficiency  in  that'  science.  So  in  reference  to 
'general  matter^  ;  it  is  proper  that  [the  'condition  of  the  witness 
in  body  and  mind,  at  the  timi?  when  the  events  occurred  about 
ifhloh  he  testified,  should  appear  before  the  jury,  in  order  that 
7 
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bis  testimoDj  may  bo  properly  weighed. — 11  U^  S4  Digest 
2^Y  §  191*^.  The  party  against  whoio  a  witness  is  introduced, 
has  ^  right  to  show  every  thing  that  may  impeach  his  credit.- — 
13  ^erg.  &.  R.  182.  To^  dy  this,  hia  geoeral  character  as  ^ 
drunkenness  may  be  provten ,  and  it  w1»uld  be  for  the  jury  t^ 
say  whether  he  was  drunk  at  that  particular  time — Tuttle  v. 
Russell,  2  Day's  R.  201;  Brindle  v.  Mcllvalae,  10  Serg.  ^ 
R.  286f  1  Green.  Ev.  §440. 

'Ex.  19.  There  was  no  «rror  in  refusing  to  allow  the  ques- 
tion to  be  put  to  Clayton,  'whether  Campbell  did  not  seem  sur- 
prised when  the  report  of  the  murder,  &c.,  was  (^nmunicated 
to  hita.'— Johnson  v.  The  State,  17  Ala.  623. . 

Ex.  20,  21  and  22.  The  quesfeions  propounded  to  W.  B. 
Watts  by  the  defence,  as  to  the  "  other  moral  deUnqueucies 
which  public  rumor  attributed  to  Stiff,"  were  illegal  and  irrele- 
vantj^  ajid  properly  excluded  by  the  court. — See  authwities  cited 
under  expeptions  7,  8,  9,  and  JO  ;  also,  Cowen  and  Hill's  Notes, 
Part  I,  766. 

Ex.  23.  This  exp^ption  is  to  the  niliog  of  the  court  in  ex- 
cluding proof  that  there  were  six  indictments  for  libel  pending 
against  Stiff  in  the  Circuit  Court  of  Chwokee.  It  was  not 
competent  to  prove  the  existence  of  these  indictments  in  tb»t 
way  :  the  records  were  the  best  evidence  of  that  fact. — 1  Green. 
Ev.  §457. 

Ex.  24,  25  and  26.  The  letter  written  by  the  witness  Stiff 
to  Hoge,  was  properly  excluded,  because  the  proof  shows  that 
it  Was  written  in  Campbell's  presence,  and  by  his  directiop.  It 
contained,  therefore,  Campbell's  own  statements  jind  opinions, 
and  not  those  of  Stiff;  and  consequently  it  could  not  estabUsli 
that  Stiff  had  made  contradictory  statemeats,  or  expressed  dif' 
ferent  opinions. 

Ex.  27.  For  this  point  see  exception  18.  ^  • 
Ex.  28.  The  State  proved  that  Wm.  H.  Stiff  and  Campbell 
played  at  cards  with  one  Vaughan  on  the  evening  of  the  day  on 
which  the  murder  was  committed.  The  witness  was  also  asked, 
if  h©  and  Campbell  did  not  win  some  money  from  Vaugham>  and 
answ*ered  affirmatively.  The.question  was  objected  to  as  ir-r 
relevant.  Taken  by  itself,  this  evidence  might  bo  irrelevant ; 
but  an  effort  wins  made  to  impeach  the  testimony  of  Edward 
Stifi^  who  proved  certain  confessions  of  Campbell's,  and  it  woa 
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therefore  propet  to  allow  proof  of  every  circumstance  tending 
to  corroborate  hia  statements  :  this  was  th$  only  purpose  for 
whi6h  it  was  offered^'  Edward  Stiff  had  sworn  that  Campbell, 
while  making  said  confessions,  used  this  language :  "  The  world 
was  easily  humbugged  ;  himself  and  Buck  Stiff  had  won,  on  the 
same  Sunday  the  taurder  took  place,  Vaughan's  horse  and  mon- 
ey, and  made  him  believe  he  was  his  friend  all  the  time." 
Stiff  was  in  jail  at  the  time  the  playing  took  place,  and  had  no 
opportunlly  of  knowing  anything  about  the  matter,  except  what 
Cauipbell  told  him.  Proof  that  patt  of  what  he  said  was  true, 
is,  at  best,  a  corroborating  circumstance  to  which  the  jury  may 
look.— Cowen  &  Hill's  Notes,  Part  I,  779. 

Ex.  29,  SO,  and  31,  were  taken  to  the  testimony  of  Mrs. 
Shackleforcl,  during  her  eross-examination.  It  was  competeht 
to  make  ft»y  incjuil-y  calculated  to  throw  light  ou  the  subject^  ojr 
to  show  the  feelings  of  the  witness  towards  the  prosecution  or 
the  prisoner. — Cowen  &  Hill's  Notes,  Part  I,  773;  1  Green. 
Ev.  §446. 

Ex.  S2  to  42.  The  same  rule  applies  to  all  the  exceptions 
which  were  taken  to  the  testimony  of  Miss  Anthony. 

'ICk*.  43  to  46,  "v^ere  to  the  testimony  of  Miss  Matheny.    Some 
degree  of  intimalcy  was  shown  to 'exist  between  her  and  Camp- 
bell; her  testimony  differed  from  that  of  Coggin,  and  it  was  per- 
fectly prdper  to  apply  to  her  every  te§t  known  to  th?  law; — }  , 
Cowen  &  HilPs  Notes  729.  '_        '  ^     \" 

Ex.  47.  The  court  propferly  refused  to  let  the  survey  go  tp 
the  jury.  It  was  not  an  official  survey,  and  possessed  none  of 
the"'  digflity  of  documentary  evidence.  It  was  a  gurvey  which 
the  law  did  not  require  the  surveyor  to  make,  and  was  there; 
fore  ex  parte. — Surget  v.  Little,  5  S,  &  Mar.  329.  No  notice 
was  given  to  any  one  representing  the  State,  that  such  a  survey 
would  be  made;  and  the  mere  fact  that  it  was  made  by  the  legally 
appointed  surveyor,  lends  it  no  weight  or  authority,  the  act  not 
being  o^cial.  This  View  is  not  opposed  to  the  case  gf  Nolia  y. 
Parmer,  21  Ala.  66. 

•'  Ex.50,  51.  When  witnesses  are  introduced  for  the  purpose 
of  impeaching  character,  it  is  always  permissible,  on  cross-exam- 
ination, to  ascertain  the  grounds  on  which  they  base  their  opinion. 
Several  otheir  exceptions  were  taken  to  the  rulings  of  the  court, 
'but  there  doe* not  appear  anything  objectionable  in  those  rulings. 


J  -*'*     -    ' _'       -   J.-         1 u  ^ 
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CHTLTOlf,  C  J.—The  rfl^orcT  prcseftta  a  jiupalicr  oF.^Qep- 
'  f  the  *  presiding  judge  wttli  rcspec^  to  th^ 

uviiiii-  iwi  V,.  t  wv....ce,  and  as  tlie  ftaig^emakcajt  our  d'ut/  to 
exAmine  tWent?r^  record^  and  to  notice  «»TorSy  if  apy  bavo  k»- 
teryeiicd,  v  icd  Tpr  en:9r  of  not,  it  wltJ}  |>erhftpa, 

facUitate'6ui  ui'^iuiii>  10  take  them  up  in  the  .order  iij» which 
they  are  stated  in  the  biy  of  Qxceptiens,^  preaiising,  that  jt 
WOtUd  roftdef  tHis'opii^oii  too,  prolix  ro. elaborate  the'seier/kl 
pdnts  \vhich  ar^  raised,  And  thnt/vhile  wo  tn^Jt  we  tWve  ^ven 
to  eacff  the  consideration  wl|ieh  tlve  hnportanc^]of  i^e  case  de- 
mands; we  must  l)^  contentto'stateo^r cinclusions^aiid^oqiiit  fne 
reason*  in  many  ihstaiiQCs  upon' wliiclftjiey .rest.  , , 

1.  Joseph  C.  Street  was'artowed  ^o^ive  "  his  opption^'  as  to 
tfi^  time  oT  ^ay  the  prisoner  leSt  Centre,  tho  witi^ess  stating^ 
tfcatihe  had  no  time-piece.  This  evidence's  adm^sible. — 
Every  pe'reon  of  ordinary  perception  anfl'  obsevvatrpn,  nauit  be 
iiegarded  as  capable  of  giving  an  c^inion  nppn^a  matter  of,  this 
nature — a  matter  *upon  which  every  man^s  knowledge  and  exr 
perjence  are  supposed  to  qiftKfy  him  to  approximate  A  corject 
'iAaclusion.^'  We  ^apprel^Tid  no  case  can  be  found  asgcrting  a 
different  doctrine.  Indeed,  we  kn6w  of  no  ca«e  ^]iere  the  p»cnt 
Was  ever  caIle(iiD  dues^o,  ^ndyeiit  is  one  invoivedin  almoA^ 
eVery  tria].  .  ^  . '  .• 

2.  The  same  prihciple  covers  the  objection  to,  the  witaefft' 
teatlfyifig  a»  to  the  length  of  tune  the  "prisoh'sr  was  absemt  from 
Centre,  the  witness  having  seen  hiyi  when  he  Jefifc  and  when  he 
returned. 

S.  The, shoes  of  the  horse  which  theprisoper  rode  wQj-e  tskep 
fwm  his  forQ  feet,  the  horse  having  do  shocp  oji  hialiind  feoW 
and  w^rft  applied  to  the  track  le^ing  from^poiJtre  to  JNJrs..  Gqf- 
ington's,  in  thb  direction  of  where  the  body  ^  the  deceased  th&^ 
founfl;  end  a  witness  who  sawthpm  thu§  applied^  w*is  allowed 
todepofto  that  "  th^y  "scenaed  to  fit  in  eyety  par^iQulaJf.^'  ,  The 
prisohtr's  cowhsel  contends!,  that,  before.thls  <u)uld  be  made  le- 
gal evidence,  it'mnstte  shown  that  the  shoes  fitted  t^e  horse's  foot. 
This  was  a  cirotimstanoe^  douUtlcse^  about  wkick  he  iifigh^  weij. 
lave  cross-exa'min'ed  the  witness,  to  ascertain  whcvther  the  shoes 
fitted  the  indentatien  made  by  the  horse's  hoof.X)r  by  theshoes.iji 
the  earth*  fn'the  abseiice  of  pr^oT  to  the  cont»«ry,  we  ^mist 
prtftume  that,  in  fitting  thi?  shoes  to  the  trad      *      '         aji- 
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plie^  t4  tbe  tractg  wbick  tli«  shoes  mada ;  'ftod'^n  thi»  view,  tlie 
pf  oof  was  pot  only  legal,  but  constituted  a  circumstanoe  which 
njiglit  becorae  of  iiftportanoe  in  .pointing  ont  the  >ider  as  the 
guilty  agent,     ^.         - 

4.  Agg.  An^h,.th«  prop^etor  t)f  the  tavern  from  which  the 
prisoner  started  in  Centre,  was  allowed  to  testify  that  the  pris- 
oner "occasionally  "^sit^d  his  house,  but  not  as  oftrti  as  othert*'J 
This  was  objected  to  as  irrel§vai>t.    -  -  ;.^!< 

,.   It  is  Qertainly  the  dtity^f  the  judge  to  con^ne   the  evidence 
to  the  points  in  issue,  thg-t  the  attention  of  ttie  jury  may  not  be 
distracted  and  "led  off  ffom  them,  nor  the  pubHe  time  needlessly 
wasted  j  bii-t  in  cases  like  Jhe  preseqt,  depending  upon  circum- 
stantial eVidetice,  it  often  becomes.  ,a  most  embarr^assing  ques- 
tion to  dfetern^ine  what   circumstance  is  too  remote  to  admit  of 
any  reasonable  direction  to  ^e  jury,  inf  arriving  at  a  conclusion 
upon  the    main  point  jof  inquiry*     It  ae&ms  to  be  well  settled 
that,  if  lio   prjgsumption  ,to   be  drawn  from  the  circumstance 
offered  in  evidence  ought  properly  k>  have  any  w^eight  upon  the 
minds  of  the  jtl»y,  the  cdurt  should  exclude  it.— 1  Phil.  Ev. 
(3  Ed.)  4^0.     Circurpstanoes  may  be  minute,  and,  considered 
separately,  of  very  little  importacee,  shedding  but  a  dioa  ray  of 
light  upon  the  transaction   sought  to  be  elucidated ;  yet,  when 
grouped  together  s^pd  considered  in  the  aggregate,"   they  may 
ccMQStitute  a  chain  of  evidence  which  draws  the  mind  to  a  very 
satisfactory  conclusion.     An  illustration  of  this  is  furnished  by  ^ 
the  case  of  Mendum  v.  The  Commonwealth,  6  Randolph's  Rep. 
704.     The   defendant  was   indicted  for  murder,  committed  by 
stabbing  with  a  dirk.     It  appeared  that  a  dirk  without  a  cap  had 
been  found  Secreted  ciear  tlie  place  of  the* murder ;  and  the  cap 
of  a  dirk,  engraved  J.  H.,  w^s'  handed  to  a  witness,  by  an»- 
gro,  M>  nnle  and  a,  kalf  frpm  the  plaee,  but  how  the  negro  camfe 
by  it  no  one  ooald  tell.     The  handle-  w«s  e«graved  with  the  letr 
ters  J.  U.  ;  and  it  appeared  that  some  16  or  17  years  ^before,  a 
witness   parcbased   a   dirk^  with    this   engraving,   fcrc  Jato^a 
Hickman,  tho  half  brother  of  the  prisoner;  that  Hickman  had 
since  died*  and  tke  prisoner  had  admitted  that  a  dirk   was  the 
only  part  of  Hiokipan's  property  he  had  received.     ^The  witness 
who  heard  him  make  this  admission  saw  a  dirk  in  his   hands, 
with  J.  H.  engraved  on  t^e  handle",  but  could  no  f?i,rther  inden- 
tify  it  with  the  one  nmv  jwoduced^    The  tlirlf  fmfhd   secreted 


TO  '  kiMltM''-^ 

_ : : •     '  •    ■ ^ ■■ '— 

wmTSS^S^wSST  tppwiranoe,  liidentiffed  ^S'tMorik  pH)- 
inebi  o»  **rk?f  anfl  tho  «ap  pVortiLje*!  by  tRe  ocfp'R '  a^ipirontiy 
itfe^  thftliClidtftr  .  Thtf  prisoner  tiall,  hcfot^'tlic  ranr(!er*letit  a 
drrki  not  indentifieii  on  tho  trial,  which  was  relmmett  to  liiM  t)C- 
fcre  thft  imir(1er  wm  YftjinTiiitter!.  'rt(/re  wjt§ '  t)6  proof  t^at  the 
prisoner  hz({  cv^T  been  at*nr  n^af  tit*  ptace  6f  tho  'nitrrdcT'**— 
These  circumstances  were  ftJla^ed  to^o  id  t^e  jury,  as  ^iderice 
ibst  the  d<rk  Found  belonged  t9  the  prisoner,  and  tVey  ^ere  told 
thiO;,  iFthey  hadllo  doubt  of  its  l5^in>;1\is  properly,  \het\  the 
lirisoncr'fl  dirlr96  found  rnadtf  otitf  cirrfitnstancc  to  te" -Weighed 
with  others,  -T^e  ffnnotatftrs  "upon  ^h!lip5,  (Co»»^en  fc'^IlT,  8 
Ed^  vol.  4,. p.  508,  n.  SOT.^in  ctfmrhentin":  upon  Ithts^case,  say: 
**Now  ft^it  obvious  how  pe^vrefttty'  slight",  and  utterly  incpnclusrire, 
ikny,one,  or  any  ttVo  of  throe,  of  thoVe  circurastftnfcc^f  roust  have 
Iteen  ;  yet  %\\  bein«?  combined',"  tjie  >esult  of^  Sie*  trial  (a  vd-dict 
Of  gu»lty)>Jiows  thiSt^  jfrry  felr  safe  itf  acting  upon  iJifem^  w 
JeftTingiio  doubt.**' '  •  *'  ' •"  '  •  '  '  •  •''*  • 
i- '  St),  alsoj  tk*  conduct  of  tfte  pri«Aier.  hi^  situat|on  and  loc'afit;^, 
4*e  opportimtiefi  he+ad  of  knowintr  when  flie -cl/ceasod  left  the 
Bchoo^,  and  whether  liis  berng' found' in  that  position  at  that 
particulA?  tiIt»■•«'»^>o^not  an  *inustta1  oNijcur-r^nce  witk  1\Xjh,  Jire 
aH  circumstances  rel^  >veaTc  lYi  theiBSch'?8,  yet  not 'so  wholly 
foreign  from  the  main  inquhry  tii  to  jjis^fy  their  ^ejoetimi. — 
"  Every  tSing  cakmkted^o  'elficidit&the'lfensacTloTi^  is  aiWb- 
■ibl^, since  the  coticliljion  AepCtidsupon a Tturnbcr of  link^',  ^lich 
jdoue  are  Waak,  lifut,  tajwn  •©pother,  are  sttofig  'and  able  to 
tponcl<ldt."-i-McOann>.   The  State,  13 -SrAedts  &  idarsWl 

^1..       ■  .  ,..--■;  ..^^v ■    •••■•■•.' 

.*•  "  Presiimptions  frora'u  man's  c*Kljlc^"^»ays '^frl  Russt^f, 
(7  Amer.  Ed.^  vol.  2,  p.  ^2,)  'Nperat*  in  thd  natoVe  of  «dinis- 
JH©ns  ;  fof,  as  agatgst  Mmsflf,  ifris  to  be  prosumwl  that  alnan'g 
AotioQS  and  reprcsfbtatk>n«  correspond  with  iijf  tnrtb.''-*-See 
also  3  Stark.  Ev.  20.-        •  '  .  f  \'     *  \      .••*• 

?,-  Tested  byjhese  rulca,  it  isclrar  the  proof  hiadeby  Asa  M!\\em 
"Was  proper,  as  it  t9nd<Hlto  show  whether  the  <|&fefldant,  in  Ving 
»t'hi«  tavern  n*ar  the  court-lwise,'  on  the  Sanday  iaomin|^  ef 
iite  .jnurdcf,  wjxs  «n  an  unusoaf  plaeo.  That  it  ttiay  have  been 
exceedingly  weak,  niJi^fcttr*  not.  It  \vas  not  whoily  fareign  froth 
the  case,  but  tend8^th(n»gh  remotely,  tcelttctdat^  it.  ^  '  •' •' 
o.  The  prisoner  fras  seen  on  Tuesday  morDing'after  th«  mar- 
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(^er^b/.a  wiinessr  i;i{ktn%D[,  Cogg»ns,  coming Irow' th«  directkxi  oC 
the  yesudeijcepf  a^  Mrs,  M^t^i«tty.,  wh^jre  the  witness  had  fre- 
quei^tl^  seeahim  ort,  previous  occasions.  Mrai*-  M^iitheuy,  it  apt 
p^rs,  did  no^  XfiB^dc  in  tk^  neiglihprh©od^f-  the  prisoner.  &h« 
lived  trith  her  daughter  Jafte,  an  unmarried  woman  who  had  twO^ 
cl^ldraq,  ^yithout  tinjr  Qth6r  pevspa  ij;i  the  family.  Coggins  tes- 
tii^ed  th^t  he  had  seon  the  prisonei;  there  one  moj:;^ing  before  the 
Tuesday  spolien,of>,^lhavj»g  and  putting  .on  clean  clothes  j  that 
^nthe  Tuesday  evening  afl)er  the  murder,  while  the,  elder  Mra. 
Mathenywas  at  his  ho.uee  waving,  he  called,  at  her  house  to  get 
9,  drinjjiof  \i';3.ter  ;.i"oand.iK)  one  fchere  hut  Jan^;  ehe  showed 
him  ^  man's  skirt  hayili^  a,-  neali!  liaen  Ijosom  ;  that  there  vere 
splptches  on  the  b wwm,  thtoe  or  four  shiall.  stains  ^ixmt  the  size 
of.  a  grain  of  corij,  wduqij  looked  more  hke  the  stains  from  ches- 
mit  tlimber,  than  ipny tljiijg  else  tte  witne^  could  compare  it  to  ; 
that  thei^eK  was 'also  a  spktch.  on  ^eculE^ofthe  right  sleeve 
about  the  size.o£  q»  half  djallar^  It  was  the  only  garment  being 
Vftijhed  which  he-saw  ;  thait  Jane  put  some  sdap  on  ii^  and  hung 
jt  »i)  fb  chair  ;  that  bo  man  lived  about  the  hoKse,  afld  witness 
k»^w  of  no  man  in  that  neighborhood  who  wore  so  fine  a  ahirt. 
."yjlje  whqe^s  ^ya»  asked,  if  any  person  inqui^^ed  «f  him  if  he  knew 
what  would  take  staios  oat  of  shirts  ]  to  which  question  the 
prisoner  objected,  .but  the-  court  permitted  tlie.  witness  to  an- 
6w§i(,'tba{  the  qviestipn  was  asked  him,  ^n^^to  give  his  reply  af 
to  what  would  do,  it,  and  ;  thd  defendant  excepted.  -  He  also 
mipved  to  ejiolude  I'^jom  the  jury  -all  the  witness  had  sajd  with 
reference  to  the  slrift  ftnd  tha  stains  u|)<yn  itj-butih^  co«»t-r0» 
fused  to  do  so.  Th^  pi;isouer'a  ooufisel  insists  that  this  proof 
was  irrelevant.  >.  It  appears- 'that,  after  this  proof  was  allowed, 
Jatfe  Matheny  was  intKodiiced  ty  the  prisoner,  and  hprtestima- 
ny  coijduqed  to  show  that  the  .shirt,  spolcea  of  hy  the  witness 
Coggins,  helonged  to  the  prisonei;,  which. proof  ^as  ehcited  upon 
cros5-examirt^,tionQn  the.part  of  the  State. 

It  is  frequently  difficult  to  ascertaiii^  a  priori,  whether  proof 
of . % ^Jarticttlar  f^ct  will  oc  wilinot  h^ccupe  materials  and  It  is 
^sual  in  s}l«h  pases  lor  the  oour^t  tp  allow  the  ptoof,  upon  the  "as- 
sertion ©f  iG0un«pl  that  the  fact  •offe»€(i.to  be  proved  will  turn  out 
to  be  material.--l  Pliil.  J)v»,  C.  &  H^  n.  807,  p.  598,  8  Ed.; 
or^ihs^t  jjon^e'jjt^^  fact^.upOftwhiph.iiSfele-VAncykna^  depend, 
will,  i^,  due  thaoe^i^^^xoved^    In  auch  oage,,  if  (hQ  ^absequent 
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ivobt  is'bot  aradiy  ike  eouvl  wrH  «xehick  M)•^d^0dent'aB  11* 
from^th*  jlify.  ■  '*  But  i*  is  diflfer(iot,  however,'*'  8»y  IheannoU- 
inrs'Sbcve  r«fefredCo,  **where  tli«  ^fitxJf  tiJ^fil^  appifcrcntlyi  in  itfir 
f*1h»  natnre,  toUiakb  (Hit  »he«a,sc,  though  the  Yetki(,luf  fee  not  of- 

■  ^e  iboalJ  Ix)  stpwigljr  jncJioed  to  hoi^  4b«t,  afsi^do  frcJtn  ^e 
«^eiC6  Babeoqutntfy  laadf  by  Miss  Mathwiyj  tendin*  to  «oh- 
B«0«  the-  pris()n©r  yfith'  'fcUe  »hirt,  thV  pr*^'  Was^prDptr^y  te^ 
ceireiL'  H«  vat  fretiuefrtl^  »e*ii  tit  tKrs  hOwBe— Vjis*  wen*  tbat 
morning  gwng  iJrow  ^  ^itectitm  of  it  5  -no  jBwile  pe»»(n/  re^od 
tfrere  ;  dnd  litf  baJ  <teen'  9^>n  to  chaBf^  hh  c^tbes  th^re  tm  a 
fondef  oecasion;— Ihg  afeir*  wn» being  w#(ilied|  tfriiithe  inquiry  as 
to  wh»*  xTotkM  take  out  1^  «t«in§,  Imic'  aeetq^  te  call  the  ifit- 
MPBS'  Atteutioia-  more  pantigutarly  t»*'tli«il»,  m^d  H^hg  c«iin»cted' 
wiib  tUe  pof  seadon  and  .vrashin|(  by  Jfin^,  ibrnred  pai't  of  t%t 
Yts  'g€sUB4  We,  0*  we  liUve  iKtipa«t«d^  ibink  it  ttdyirclVlbe 
H«»8ti©Ded  Y^Ke^er  this  proof  was  not  pW)peRfoi»4h»*jwy,  l»a| 
i^  other  eiidence  of  tbe  ownership  rf  tie  ganherjt  Tieen  intfiA 
duoed;  but  we  ^#  hot  ent^rtaiu  »  liaabt  (]f  iie*  boiog  -y^ftdefel 
eo«ri*ly  oompeteot  by  the  evidence  teade  by  .<J#iiJ  ^Mfctk\?iiy,  lpii» 
pn»Td  tfaat  ift^lo^ed  to  theprisiner.  That  ftinc  rt^iug  of  Ure' 
tMfrt  ia  its  aduission  mny^ve  in^feced  thft  prii$o&er  to-intrd- 
«hie»  the  witness  Jane,  4;h«reby  imkkifig  kar  lii«  -witttess,  may  4c 
tfu»;  but  ^e  <Jo  noJ-^Qrcewe  i»w-tiii»  cAa«fli«ct  tti«  fegalily  of 
ibe  pr«of  previofMly  offere«[r  a^d  Tiieakit  (wnocets  ;  vbr  ddts  tft^ 
rooerd.fhow  that  (he  pri9B»er  Va^  undefir  tha  ^eeaeity  of  ititro- 
ducisg  her,  b^  the  rulftig  of  tiie  co«rt«'  • 

That  it  was  competent  to  prove  tbat  Stftius  were  found  upoa 
riie  shirt,  we  thkik,  is  shown  in  tb©  pn^»io»s  portion  pf  t^is  opm- 
kn.  irw|usi'«r  t|ic  jury  to  det^miw  Che  <f eight  |o  wtWeh  8%tch 
e?l'CuinstanGe  was  entitled,  eftdf  whether  said  stains  irvre  «a«s£(i 
by  fiii^snut  timber,  .or  by  blood* 

6.  Upon  tlie  trial  of  the  caos&j  one  Edward  Stiff  fras  alk>\fed 
\o  testify  to  Certain  confce^ons  tnade  by  the  prisoner  to  him. — 
Thi  prisoB^r  insisted  that  he  -w^s  an  incompeterrt  -iv^tneaii^be- 
egilse  4>e h|id  beeb«convi«ted  of  pubHsbing'-a  libel  i^die  Court  of 
Common  Pleas,  of  Hanriitort  County,  in  the  fitate  of  DlAci,  tlie 
raeord  of'  wbioh  coritiotion  wts  road  t^  tire  court.  ^ 
.'  Wjiiviag  ibc  ooiraidQr&ticm  of  the  qdeftion,  wkotber  i  oonf  ie-> 
•f  an  lofamoQs  off»nc»  fn  u^tker  Sl&te  ironld  tffa^t  fKb 
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Cfl^Sict  incompetent  to  tes^tify.in  this,,  it  is  sufficient  to  state, 
resgoi&le  fcollits**o^jec]tron,  *^h JU;  a  conviction  for  libel  does  not 
disqualify  i^he  witness.  •  In  Englandf,  where,  for  a  libel  against 
thp  g{)vernmeat,  a  party  was  condemned  to  stand  in  the  pillory, 
thus  superadding  ignwninioa^punishment,  it  w.as  held  not  to  ren- 
der bim  incompetent  to  testify  "as  a  witness.— Gilb.  127;  2 
Ruse,  ou  Cr.  (7  Amer.  Ed.)  974'.  Our  statutes  have  not  chang- 
ed the  ctinjmon  law  in  this  respect. 

•  7.  T)i&  prisoner,  after  the  court  ruled  that  the  witness  was 
,c6mp^e]jt  notwithstanding  the  conviction .  of  libel,  oflFered  the 
exeniplificationof  .the  Vecord  of  said  conviction  in  evidence  as 

■  tending  to  diacredrt  the  witness,  but  the  court  rejected  it. 
.  We  do  not  see  upon  what  principle 'the  evidence  oflFered  could 
4il^''a;lIowed.'  It  did  npt  tSlki,  even  in  respect  to  the  subject  mat- 
ter-'of  the  libel,  to.  puove  that  l^e  pirty  hai  perverted  the  truth ; 
for,  by  th^commo'n^^ law,'  which  we  ajiust  presume,  in  the  absence 
ofl  proof  .to<the  contrary,  obtained  in  Ohio,  the  truth  of  the 
\natter  averred  as  Hbellous,' could  not  upon  a  criminal  prosecu- 
ti©n  be  given  iij-  eyideBce'.f-rl  Russ.  on  Cr.  222.  The  most, 
therefore.  tbS. record  would' prove  is,  that  the  -vfitness  wantonly 

-iDr  maliciously  publisheda-.plece  in  the  newspaper,  wWch,   al- 
:^fiiough  it  may  have  beeii  irUe,  was  calculated  to  irritate  and  in- 

'i^t^te'to  a  preach  of  the  peace.  In  Utley  v.  Merriqk,  10  Met. 
Rep.  Sd2,  it  was  held,  that;  a- conviction  of  the  oifenoe  of  bbt- 
talnmg'gobds  oil  false -pretences,  did  no^;  render  the  party  an 
incompetent  witness,  and  that-  tlje  record  of  such  conviction 
could  Jidt  lie 'given  tn  evidence  for  tl>e*]f)urpose-of  affecting  the 

. '^jeitnisss' .'cirediUility,'         ..   •  ,r     j 
'•".  There  would  certainly  have  been- more  propriety  in  receiving 
'Uj&e  eVideaoe  ra  the  case^^^t  «ited  ^iari.i&  this,,  for,  .thart  Waa  ^ 
matter  which  alffected  the'defendant'^.vefJicity;  this  does'  not. 

8^.  The  prisoner  offered,  another  objection  tp  the  competency 
of  Stiff  as  a  witness,  namely^  that  at  the  time  he  was  called  to 
testify^  and  fjca-^qihe  titue  {)revious  thereto,  he  was  and  had  been 
..iasiane.-     -^  *  .         ,    *  ,  .  ,       ,    , 

To  tWs  point  there. was  a'great  naass  of  testimony  offered  to 

■  »th^  court,  consistiag  of  exjrects  from  a  newspaper  which  was 
.  show«  tb  have  beep  edited  by  tive  witness  and  j^is  son,  but  the 

. •►articles  from  which  the  extracts  Were  taker?  were  sho"wn  to  have 

yljeen  piepared  by  th^  witness.    Spmfe  of  these,  related  to  the 
■■   .1*    ■■ 
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t  aavantoges  tnatvroula  accrae  t«  lB«coinit(7,  and  esDecial- 
I  .to  Cedar  Bluff,  the  village  .where'  the  jpapcr  vras  puDlished^ 
the  constcuction  of  a  rail  road  from  that  point  to  Gunter's 
Landing,  aa  *'the  most  feaslbk  an^. important  liht>ii  the  grand 
oimin  of  coramun?catioa  between  the  Atlantic  sea>T)Qard  and  tUe 
mighty  valley  of  the  Mississippi,^  In  speaking  of  Ihe  consum- 
mation  of  such  an  enterprise,  he  says,  '*  O^f  own  beautiful 
plain  is  desdned  for  the  locality  of  perhaps  the  first  ei^y.  in  tli9 

State  of  Alabama  :— Who  doubts  V?". 

'J'he  record  abounds  wi^  extracts,  gome  of  which  are  oi  a 
personal  character,  reflecting  upon  individuals  whom  he  names^ 
Md  who,  he  suppose*,  have  coi^pired  to  injure  him  in  various 
ways.  It  also  contains  several  patnpljleta,  shown  to  have  bee© 
wfttten  by  him,  and  wfcich  imdicate  a  love  of  the  marvelous,  aW 
that  the  mind  of  the  author  is  wont  to  feed  upon  th6  stimnluB 
pf  -exciting  subjects  even  at  the  hazard  of  involving  his  person- 
al safety,  a  consequence  upon  Irliich,  at  the  same  time,  his  wrU 
tings  indicate  perhaps  a  morbrd*  sensibility.  It  would,  however, 
riepder  this  opinion  too  prolix  te  attempt  t(J  set  Qut  this  proof, 
injuch  less  to  comment  upon  it  in.  detail.  The  quest/on  wa0^ 
whetlier  th«  witness,  copceding  liim  to  have  labored  tinder  men- 
tal delusion  at  a  previous  period,  was  at  the  time  of  the  trial  of 
gound  mind;  and  upon  this  point  we  have  tlje  concurrent  testi- 
pQony  of  his  son,  L.'  M.  Stiff,  and  of  three  physician*^  paniely  : 
Doctors  Rawls,  Lawreuce'and  Sparks. 

Doctor  George  was  pf  opioion  that  the  witness  had  nattirally 

aa   excessive  developmenf    of  the    imaginatioi^,-  and   luJ    A- 

clined  to  the  opinion,  which  he  had  formed  from  his  writings 

asd  vague  convorsatiog,  and  from  a  letter  received  from  him, 

■'that  the'  witness  was  affected  yritK  monomania. 

0.  Neither  do  "we  think  the  judge  erred  in  excluding  from 
tlie  jury  the'  evidence  offered  to  prove  the  witness  insane,  as 
affecting  his  credit. 

It  is  no  objection  cither  to  the  competcnc/ or'credibitljy  of  a 
witness,  that  he  ftiay  be  subject  to  fits  of  derangement,  if  at  the 
time  he  is  offered  it  ap{)ear8  that  be  is  safte. — 3  Phil.  tv.  |).  6^ 
note  6,  and  cases  cited j  Evans  v,  Hettick,  7  Wheat.  458  ;  Jsmes 
T.  Stonebaaks,  Coxe'9  <lep.  l!27  f  10  Ser.  k  B.'  282";  4  Phil. 
' Ev.  C;  &  H.  Notes,  !p.^ 753  n.  887.-* 

t^.  TTie  questions  attanpted  to  be  raised  upon  the  objections 
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,  ^  to  (esti^ony  offered  to  the  court  upon  tbe  pre]lii4»t>#y.:.toSpl5*7 
4s  to  Stiff's  sanity,  we  need  not  review;  for  the  proof  being  for  - 
the  consideration  of  the  judge  alnne^we  would  not  intend  he  was 
influenced  by  any  evidence  which  ji^as  not  proper  to  be  considered 
ty  tira,  and  for  the  mcffe  satisfactory  reason,  that,  excluding  all 
'  the  evidence  objected  to,  eiMDUgh  remains  to  6xdude  dny  reason- 
'  ^J)le  doubt'as  to  the  jritness' ^ompet^nGy;      Z'' 

11.*  Thfr  witness  Stiff,  having  been  admitted  to  testify,  was 
allowed  to  prove,  against  the  prisoner's  objection,  that  the  pris- 
^ijer.  told  hifn  that  he  (the  prisoner)  had  assisted  by  means  of 
■j,'  a,fal^e  key  to,gfet  old  man  Weir's  son  out  of  jail,  who  was  in 
'    prison  upon  a  charge  of  horse-stpahng,  and  that  Weir  would 
assist  ihe  prisoner  in  e^scapiag,     He  also  testified  that  Weir  had 
come  to  the  jfyl  twice,  Vbich  was  likewise  objected  to  hj.  pris- 
oner's counsel.  '  *  !  . 

In  Dean  v.  TKe  Commonwealth,  4  Grattan  541,  the  offer  of 
a  prisoner  to  bribe  the  person  who  had  him  in  cu^ody,  to  per- 
mit hi^  to  escape,  was  held  properly  receivabl,e  In  evidence 
against  him,  although  the  offer  and  the  attempt  was  made  when 

*  toe  pifisoner  "had  been  committed  on  a^charge  of  a  different  offence 
from  that  for  which'he-  was  tried,  tl^e  charges  for  both  offences 
being  founded  on  the'sam6  faot.  It  is  a  portion  of  the  prison- 
er's conduct,  or  rather  of- his  declarations  Indicating  a  line  of 
coftductj  oiperatifig  m  .  the  natur§  of  admissions.'— 2  Russell  on 
Cr.  729.  And  the  fact  that  Weir  came  to  the  jail,  only  serves 
to  sho'^'tha't  the  prisoner  liad  the  opportunity  afforded  him    of 

/'  having;  entered  into  the  arrangement  -with  hinj. 

*  12.  The 'prisonisr,  ha\[i»g  proven  by  Stiff  that  a  conve?sa- 
tioQ  was  had^between  him  and  Sttff,  m  the  presence  of  several 
persons,  relative  t^*,  an  expected  difficulty  between  the  witness 

^nd  prisoner,  growing  out  of  the  report,  tnat  the  defendant  had 
"Blade  confessions  of  guilt,  asked  the  witness,  wi^h  a  view  of 
bringing  out  ^he  witness'  reply,  io,  state  jill  that  the  defendant, 
Campbell,  had  said  to  him  in  that  conversation.  The  counsel  for 
the  State  objected  td  this  evidence,  and  the  court  refused  to  al- 
low the  question  to  be  answered.  We  afe  upablc  to  perceive 
any  error  in  this.  The  defend^ant  could  not'  give  his  own  declar- 
ations in  evidence,  unless  t^ey  constituted  a  part  of  the  con- 
versation which  had  been  drawn  wit  at  the  instance  of  the  State, 
'which  was  not  ike  caseliere';       ' 


.'W 
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lf*%hit  b\]jeet  T^as  to  imi»cach  .Stiff,  he  shfl^I(t  li'a^  hImS^ 
whether  h*  TiaUt  not  fn'acle  ceyiain  statettients  at  this  time  and 
place.     In  this  Way  his  *TTp>/TvbnM  Jiavo  ;]^one  before  f^o  ju/y, 
or,  if  k;  denied  tnaking  the*^tatem'cnt^  he  woiin  hn  c;nT.ipf^t  to 
be   discredited  by  proof  that  tbey  were  jnade. 
"^  ^Qre  is  ceftainly  no  rale  of  law  wliich  ■wou'ld  justify  the 
prisoiier's  making  evidence  for  himself,  hy^proof'of  hjs  owij  3Iec- 
Jarations,  as  a  meani  of  gettin^^  at  the  reply  of  the  witness  wha 
'li  introduced  against  him. 

13.  *Jt  appears,  however,  that   after  the. court  rejrctrd  Ihe 
.  prisonev^s  doclarations.ihe  nneftion  was  asked  the  witness  Stiff, 
whether  he,  nad  not*nade  Certain  staterafentfr  in  the  jail,  in  the 
presence  of  certain  persons,  layfnfj  the4)reflicate'.for-impea6hing 
said  witness.     Stifr  replied,  that  he  had  madcf  statements,  but 
,  tJ^j-  were  different  froto  those  propounded  to  (^no,,  and  th^t  he. 
Iiad  evaded  answering  tho  qHOsticns  in  th^  presence  of  the  jail- 
er and  offtfvs.    The  State,  to  lel^ut  any  pfesumption,  Which 
Bright  be  dfawn  unfavorable  to  fhe  witness'from  sucn  evasion, 
inquired  fer  the  motive  wMc^  in^ucea  his  cd|fidnct  on  the  oijca- 
810U  referred  to,  in  not  ccftiiimunicating'freefy*  on  th^e^  subject .  of 
confessions.    This  was  objected  {«,  but  allowed.      '  .  . "    . .  ^ 
,^     iTt  is  a  well  establisned»njle  olf"  law,  that  where  ^'witness  has 
^been  cros8-e;icarained  respecting .  his  fornjei*  statements  yi^  a 
Ti«w  of  impairing  his  credit,  the  cpnnsel'whb  c&ll<?d'him.hafl 
Ae  rigfct  {o  r;e-exapnine  hiti!,'8p  »«  to  afrord'him  ari  opportunity 
of  explaining  such  statemfents,  (2  Russell  on'Cr.  9^  ;),and  it 
18  a^so  said  byjhp  same  authoriCv,  that.he  may  be  «ikxjd^n»t 
^jb^utp^  l^m  to  give. to  the  peysqn  or  persbos^tD  irfjoip  he  jflade ' 
the  coTtypnoication  tl^e  account  whidi  helwks  stafedin  the  crqss- 
-    ifli^mftatisJi.— ?^.  aSY  ;.  2T3rod.  &  Bing.'297..     Thesp  anthoTi- 
.  ,  itiefi  show  that  there  ^as  no-error  rk  srdmittinjs:  th^  witness"  §tiff 
to  make  the  explanation',  as  to  the  h^qtivq  which  inilnenced^  him 
in  saying  n^  mpre  than  lie  did  abopt  t^arapbell*s.cQnfcSf«doDi^on 
the  occaeiori  inc(uircd  of  in  the  cross-ey^m^atiort.  ..    ■«.*'^ 

^  14.*  The^3jia*te*8.^tt9rney  Was  allowed,  ^gainsl;  the  defenf^w^'s 
bbjeetion,  to^si  a  w^/tness  on  the^part  of  the  proseaiftiop,  (BJan- 
ton,)  whether  he  had  nok^  the  day  preceding, Qiadc  ^.t^tpweots 
conflicting  with  {hose  h(^  now  made  on  ttie  ^tr^aj  ;  the  JtTqwod 
object  of  tV»e  examination  hoincr  io  rrfrf-ih  fhn  witi|f8s* 
moinory. 
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"'WWroetfwra 'i)^ftWfcisibl0  f6t  a  pat*y  to  proponnd  smjb  ques- 
tiott  t6  a  wltBess  whom^e  has  called,  is  a  question  upon  wtiicb 
there  exists  some  divefsit/ tf  opinion.  Professor  Greenleaf, 
(vol.  1,  §444,)  in  bis  worjf  en  Evidence,  collects  the  authorities 
in  a  note,  and"  pays  in  the  text  tfiat  th6  weight  of  authority  is 
in  favor  of  admitting  the  party  to  show  that  the  evidence  has 
taken  him  by  surprise,  and  is  contrary  to  the  examination  of  the 
witness  preparatoi^  to  the  trial;  or  that  the  witness  has  re-  .^ 
cently  been  brouf^ht  under  the'  rfifluence  of  tlm  other  party,  and  .'  •  • , 
has  deceived  the  party  calling  hinv  "  For,  it  is  said,  this  course 
is  netjeseary  for  his  protection  against  the  aontrivanoe  of  an  artr 
ful  witnfesa,  and  that  the  danger  of  his  previous  d'eclarations  be- 
iBgregarded  ^s  substantive,  evidence,  is  no  greater  than  it  is 
whe»e  the  contradictory  declarations  ate  proved  by  the  adverse  .-/ 
par^yi"— ^See  the  cases  cited,  Note  1  to  vol.'l,  Greenl.  Ev.  p. 
601,  B(J  ed.  The-same  doetrine  seems  t«f  be  ^toctioned  by  the 
annotatprs  on  Philliifs,  (Cowan,  ^11  &  'Van  Cott,)  •  vdK  4,  pp. 
769-70, -No^e  3;&5.      .         .  •'.  ••■    ' 

The  pointr  unddrwenl;  a  thwoi^gh  discussfon  in   Wright  r.  , 
Beclett^  1   M.  &  H.-414.'   ftt  that  caser,  the  witne^isfor  the 
'plaintKT  testified  dir«6tly  "^^ainst  %ii«i  aTld  th^  plaintiff  Vcoun- 
*8el  aisked  hiifi  (Sfe  was  ^.sketl  rn 'the  0ase  Kef  ©re  us)  whether  he 
'had  not  given  9,  differont  account  *f  tte^cts  tc  the  plaititiJBF's 
attofney-two  d«ys  before.     This •  question  was-  objected  J;0,  on 
the  'grflurjd  of  its  obvious  tendency  t©  discredit  the  'Witness  ;  but . 
the  ol)jecti6ft  w«s  oA^errufed,  and  tlw  qu^tioH  was  allowed  to  be 
'  put.  4  ftife  ease^  &i*e  -ably  Ftvie^fgd  i}j  LgrdO.  J.  Denman,  viSao  •' :  ' 
arrives  at  4;he  fionclAsion  that  there  i»  no  dirett  Jarffhoritj^  conf- 
pelUng  the  exclusion  of  such  evillfen^e,  but  sorn^M'the  oaSes'^ap- 
pcarefl  oft  jM^nciple  to  p'rovie  ilr,adaiitrsible,'end  rfs  truA  sildj^s- 
tic^'  might  raJ»t6ria"H^  hs  aff^tHJ '  by  its  extfusjqp,  h^  kptf  it 
propo#.*''  *  ••  '-.^    ^;    -^  .i  » 

""Mf.  Baron  BolkW  dissented',  ai*i  «3»«>  delivered  an  opinion 
"ifcibracing  his  views.  .  *  •   ••.•'- 

*'  Mr.  Phillips,  in  his  work Jui Evident, (toI.  %p,5-^&)  after  stat- 
*lfl*  the  afguraeift»prdnnd*c«n*,  eoftolmics,  that  upon  a  revie-v»  of  ■ 
"the  arguments,  the  superior  force  of  reasoning  is  decidedly  with'    -/..•• 
'Lord  Dcnman.     The  rule  has"been  since  generally  acted  on,,  in    *■■'  - 
accordance  with' hisvie^, 'by  fJie'-ErtgUab*  courts. — See  Dtt»  v. 
>Arlett,  2  Moody  &  Rob,  122;  ih.  158  ;  Phil.  &  Am.  on  Ev.    '  ■ 
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/me  Ina.  Co.,  4  Piok.  Hep.  439  j^-Brbwo  v.  ialjjp»r#,  'i5.  179  ; 
1  Haw.  43T;  6  ,Wutt8  «t'  Scrg,  2a.5. 

We  are  disposed  to  regard  tly)  "^^ctrm^  as  ni^^niaifled  by 
Lord  C.  J.  DwimaD,-and'sanctione*^bj  Profwaps  Gr^naUe^f  aud 
Mr.  Phillips,  as  correct,  at  leafit  t«  the  fexteat  of  ailo^kig  tie  in- 
quiry to  be  put  to  the  witjieaa.  Whjjther  w«  Would  rro  farthrr 
and  bold  thatunoCher  witnogs  might  bf  ^a]^d  to  ,  i- 

ilicting  6tatei1ient,is  ntAr  a-qdei^ti^Q.  npw.befole  ^j  uyd  ^te  a  hicb 
we.  do  i\ot  decide.  ^  #.,.••-■♦ 

AWiougb  wo  catwiot  well  Bee  how  .the  j|iq«ipy  •  oouUL  i-efresh 
tho  yitneas'  memory,  yet  aJ&  the  iiiueBtioi^  wa*  proper  jn. Another 
aspect,  and  no  injury  -wa*  illegally.4ioji^4l}erprisoD,e^  tbeiiB  vj»b 
no  error  in  admi*tinf  ife.-  ■     '   ,,   .  ,  •. 

15.  The  defendant  mtrodufled  om^  SaiiQpson  ClayiOn  as  a  wit- 
ness, and  on  cr»f*s-e«ami»aJ;ion  he  was  a6k«4.bj  tho  co|jf  el.  fcr 
•the  State  as  to  his  habits  of  drinlwng.     •  ,.»     • 

.Ij».  order  to  ascertain  the  credit  due  to  the  testinjoBy  jof  a  srit- 

ness,  tbe  jury  should  be  inforiaed  of  lli^  opportunity  for  pfcser- 

vation,  tbe  accurjicy  wkh  wlHch.»th'at  oi)«(?ifYBti<ic  h^s  heejl  coo- 

duoted,  the  fidelity  of  isMiairy  with-whi^  it  i»rel»ted,^^  ^it- 

..neps'  habits,  pur«iits,  bis  cinduot,  dispt^sitioii,  ^tuatioia  in  life, 

•  his  relation  te  the  parties,  4.e.  ^i^decd,  it  wonjd  br"  imnossible 
totlefine  the. exact  liraiti  to  w4i(iVc^  ctos^Kexamin:  v  ex- 
4eDa,  and  beyond  which  it,  may  rt»t  go;  Foe  jntfoh  ifi»fl  J^^  feft  to 
the  8oos^  disoretioo  of  the  oourt^  ra^late^  b5^th^.gpp#r|l  rules 
of  evidence, '83  «]3ipjied  to  the  ,v*ryifi^  circojnstoiwl^  of  eaoh 

•  «a8e.— 3  Phil.  Ev.  688^  Tb«'pre»t  ob.jpot  is,  to  elicit  th»  .truth 
from  tliewjtnefia;  and  a  s*ar«hwp^  orqBs-exaDiraatioi)  ia.oftea  a 
most  efficacious  test  for  >t«  disc;^very#.v  "By  mftoivB  of  it,^  says 
Profespor  G^yaen^af,  "  the  fehfcartiotijor  th^wltijese  wit^r^pect 
to  the  parties  and  to  the  subject  of  irtifrntion,*  hia  intef^tj  his 

.^jqutivefi-,  bh  lAclinatioA  uod  pfejndtevt,  hi^  oieafis  «f,«fctaping  a 
•  cofrcct  and  certain  knowledge  of  the  facta  t^whjs^  ^^bevj^  ies- 

^imonjv  tbe  moftet*  iq  wbicK^I^e'  bap  Weed  %))0£i»  l^ttiit^  ^  pow- 
ers of  disoffi|i#tnt,  meiiro^* and  defter ip^ion,^^  alf  fully  inves- 
tigated »»d  asfctrHineH,**  tO'^l  ipr*^e»l.  1^.  ^  -i  lu.  Tested 
by  tb«|-aI«i^^|wV^oing  crw$reX«jaun^tU>na,'it  is  j^prj  clear  that 
Am  qvortMn  pvoi^ovsdad  l»  likia  witness  aifbt  B9(i)nly  have 

.,t>een  entirely  proper^  but  iudiapensabtle  in  ^rriying  at  his  iooa- 
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pacity  to  have  oljserved  with  accuracy  the  £l<its.a^  circumstan- 
ces about  which  he  was  called  to  testify.    *•**»*•' 

16.  The  State  having  proved  the  appearsincc  of  the  prisoner 
the  evening  of  the  day  of  the  murder,  and  on  the  following  day, 

the  prisoner  offered  to  prove  that  on  the  third  day  thereafter,        •  *: 
while  at  Lebanon,  on  being  informed  of  the  murder  of  Miss  Gar- 
rett, he  appeared  surprised ;  but  the  court,  on  the  objection  of 
the  counsel  for  the  prosecution,  r^ected  the  proof.     In  this  we 
think  the  court  committed  no  error*     .      •/•  *> 

We  have  seen  that  the  conduct  of  tise^risdner  may  be  givett 
in  evidence  against  him,  on  the  ground  that,  as  against  himself,  « 
a  man's  conduct  and  representations  are  presumed  to  correspond 
with  the  truth,  (2  Russ.'on  C*.  t39);  but,  as  presumptions  from 
conduct  operate  in  the  nature  of  admissions,  the  prisoner  could 
no  more  make  his  appear ahce  or  conduct  evidence,  tha-n  he  couU  . . 
his  declarations  ox  admissions. 

The  mind  and  conscience  may  bQ  so  overpowered  by  a  sense  ,         ■' 
of  guilt,  and  of  the  awful  retribution  which  attends  it,  as  inwl-  .  ' .     ' 
untarily  to  compel  the  person  thus  aifected  to  furnish  external 
manifestations  of  its  existence,  and  stich  indications  are  properly 
enough  reeeived  against  him.     Wliereas,  on  the  other  hand,  a 
person  never^'So  guiUy  may,  at  times,  so  far  succeed  in  stifling 
his  conscience,  and  suppaessing  his  real  emotions,  as  to  subject 
hiB  dondttcC  as  well  ias  bis  appearance,  in  a  great  measure,. i|o.  < 
his  volition,  and  "thus  simulate  a  d^eanor  apparently  incoft- 
sistent  with  guilt;  and  to  allow  sutfh  demeanor  to  go  in  evidence, 
at  hh  instance,  would  be  to  permit  him  te  manufacture  evidence    '  •  •  . 
for  himself.     This  also  disposes  of  the' exception  to  the  exclusion 
of  Sampley's  proof,  that  when  tj^'e  prisoner  was  informed  by  him 
that  he  was  suspected  of  the  murder,  he  seen^ed  astonished.  "'  • 

17,  I'he  defence  proved  by  William  B.  Watts,  that  be  was 
acquainted  with  tijc  general"  character  of  Edward  Stiff,  who  had 
beeri  examined  b/  the  State,  and  that  ho  would  not  believe  him 
on  oath  in  a  court  of  justice.  It  appears  that  the  State,  on 
cross-examination  of  this  witnesB,  *^' proved  t|? at  public  rumor 
Ittput&d  to  said'Stiff  a  bad  moral  character  .as  to-drinking,  fight- 
ing, shooting  ai  men,  the  murder  of  a  man  by  the  name  of  Gil- 
bert, and  certwn  .publications,  wMcK  were  reputed  false,  in  his 
Newspaper."    "~     -*':  .•'^'*-;n. '•-''"  ^  *'>^-' - 

'The  prisoner  then  asked  the  witness,  upon  a  re-examination, 
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public  rumbr  attributed  ^  aai^  Sbiff?     ^d.  l^hAt.  dpej  rumor, 
say  In  regard  to  iUe«e  publicatioat?.    3d^   VYh^^jer  tha  wi(p«88 
did  not  know  of  his  uwu  knowlBtl^  that  thejr  wore  fal-^e?" 
•   Til'  U0D6,  upon  tUe  obj^ctiota  of  tb^.Stoto^  were  all 

4^^cludc<l  by  tUe  court.     ^  ,      ^v*      . 

A   witness  mny  be  itnpeai^ed  by  WMt-exwoiaatiMi)  ^  ^y 

^.^poofof  g<ii<ral  character  by  ^ttibr.  ]V'i<»«iis^.  If  the  latter 
mode  is  resorted  tQt)  the  witaeoaf8«  eimnot  be  iR<}iui04^.  f^ifi 
particular  U^tBy  for  Bl>  ma&  cv>  be  supposed  tg  c^m^  f^HHired 
to  defend  against  such  proof,  and  tQ  ekcid&te  and  cxplai|^ftfe|{|f 
trannaction  of.-liui  Wfa  \Ybtch  migbt  bp  sxrayecl  before  thr  jflti^) 
and  which,  unexplsyncTt},  nrigbix:»6t  a  ifami ftr  njciftiijirr»^i<)  0Q- 
putatioa  upon  his  character.  •  ..••','   ',,•,%..,  j,j_  • 

ijt'^n  tho  prc^nt  e^se^  boweveic«'  tbb  Sta^  broogbt  /sul^^poi^ 

'  yiCE^s-c^aniinatioQ   of  the  inipcaciii{iig  wi^il^,  the  $V4()c)ie(tof 

.  :fifticnlttr  actatenditig  te'ii»peikch  the  ch^tl^of  of  ^t^  Why 
thi^  wets  done,  the  bill  «f  ejctftiptknis  .does^  opt  infi^ro;.  iia»,;  'it 
may  be,  that  th^y  ^en^tuted-.the  grouads  of  ^le  impeacbiog 
witness'   Vpiuiop   thftX. -Scfii' was  not  e^ititlec^  to  jire4it  on  hia 

.iioath I  butthis.doesi^ot  appear,  and^ths  i;Blei6^^o-ooii«ti|i^  tbe 
bill  of  exceptions  mo^i  |troftgly  again$:t  to^  parly  ^j(Oi^pa^  ^ 
the  evidence  is  here  recordody'it.wjoulci  6«eni  that,  kfitej-  tjie  vi^- 
oess.Watt  htdbeca  (^s^mined  by  ibe  defeucUtDt  tqpchiqg  Stifi's 
general  chara«ter,   the  State,  upoD  crbss-exfunination)  ^per- 

^*dded  proof  that  public  ruttujr  gave  hinj  a  bad,6hamcter  as  ^o 
■several  paj^Uculaj^s,  annely,*  as  to-b^s  drj^king,  Bgliting',  shoot- 
ing at  men,  tbo  murder  of.  a  man  by.  \he  uainoof  Giiberp^  ^qd 
certain  publigatigias,  vrhich  W€r^  reputed  false^  aa  published  in  bis 
newspaper.  A^-tp.  all  thcge  ^JV*tipular8,.  being,  oew  Q)*|Uer 
brought  out  upon  the  cross-exanuBation  gf  tlie  1$tate,  it  uaf^  be 
conceded  the  prisoner  had  the  right  to  re-exi>mitiethe  w.itpe^s. 
But  it  is  very  clear  that  .the  court  ha4  the  fight  k6.coofiiie  tbe 
^e-examioation  to  matt<}^^  strictly  rebutting.  .  He^as  no  right 
Idgo  farther,  and  to  introduce  matter  new  in  itielf,  and  i\ot  ex- 
'^Miatofy  of  that  proven  by  his  adversary's  examination.  Such 
was  the  opinion  of  ser^n  out  of  the-  eight  jui^g  taken  in  the 
House  of  Lords  in  the  Queen's  cas^,  as  de]iYei;pd  by  Lord  Tjo- 
terden--^  2Brod.  &  Bing.  297;  "feee  1  Green.  Ev.^  468,  §4^9. 
It  is  hardly  necessary  io  say  that  tbe  questions  here  excluded 
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,  caljed  foi'  new  matter,  opt^iag  -up  aa  investigation  which  might  . 
have  consumQji  days  on  coll.&J;eral  matters,  which,  to  say  the 
least  of  them,  had  but  »  remote  bearing  upon  the  cause.  If  the 
court  had  no  p(5wer  or  discretion  to  terminate  such  inquiries, 
they  might  become  alnjost  interminable ;  far,  if  on  the  re-exam- 
ination new  matter  is  elicitcdj  the  other  side  may  with  equal  pro- 
priety insist  upon  re-examining  as  to  that,  and  to  bring  out  new 
Sftfttter  in  turn,  and  so  QUj^ad  inJinUum. 
z  We  therefwe  thiak  the  court  very  properly  rejected  the  ques- 
tions, and  tenninated  the  examination  where  it  did. 

18.-  The  sajtae  witness  was  a«ked  by  the  counsel  for  the  pris- 
oner this  question^  "  Wlilit  did  rumor  say  as  to  StiflF's  general 
diaracter  before  he  capao  to  Cedar  Bluff"?" 
.  '  -If  .-we  x;onc8(ip^wha4  appea^^  to  be  much  controverted  by  the 
authorities,  that  tl^o  imj;)eachiug  witnesses  are  not  confined  to 
proof  of  general  cjra.rkcjier  for  iricth  Q?id  veracity y  but  to  general 
character  rncfctyf  gtili  it;  ilS  ,dem*  U>^t  this  question  was  impro- 
per. It  is  an  iattemptito  pi'ove  q,  man'^  general'  character  at  one 
place  Jby  what  suQpor  saill  ^f  it  at. a  different  place  and  time. — 
We  knojv  of-  no  jprecetieii*  which  swithorizts  such  proof,  and  it 
is  certa,inly  opposed 't6,priBcipie*«id  legal  analogies. 

19,,  The  proof  o^re,d  tp  be  made  by  Chisholm,  that  there 
were  in  therCji'cgit  (?ourt  of  Chfi^'okce  cix  indictments  for  libel 
against  the  ijfitness  Stiff,  wjtti-.ii  view  of  impeaching  the  latter, 
was-pfoperly  excluded.  Wc  h^ve  soen  that  you  may  impeach  a 
witness  by  general  evidenQe  pai^,  and  not  by  proof  of  particu- 
laorfaQts  ;»for,  as  to  lii>.es%-it  is  net  p^esvoued  the  party  can  come 
prepared  to  ds/eud^ — ^Husbt  t  Ed.,  p.  939  and  note  z. 

20.  Wg  oA'e  wlijijll|f.um>breto|iereek^  hpw  the  letter  written  . 
for  t!ie  prisoner  by  tho^witeess  Stiff  Up  Mr.  Hoge,  or  any  part  of- 
it,  can  be  allowed  as   evi4*ji%e  ibr  the  prisoner.     If  offered  to 

.impeach  Stiffs  it.  was  irSpjoper  under  the  principle  last  above 
assarted  j  3iid  if- ofiferedA*  origtji^l  testimony  of  the  contents, 
it  was  cie^irlr  impropef  ^ft J|iei»g  the  tlfeclarations  of  the  prisoner, 
or  rather  of  Stiff  mad(»  -^t  ^$  Teq«est,  while  •  they  were  in  the 
jailiogethei'*.  ■  »*  ♦  * 

21.  The  proof  o^ered  to  "be  made  by  the  State  that  the  priso- 
ner, on  the  Stinday  of  the  murder,  in  connection  with  Wm.  H. 
Stiff,  won  moijey  in  playing  at  cardi-  of  Qfie  Vaughan,  was  pro- 
per.    It  was  giving  a  history  of  the  prisoner's  acts  during  that 


4H|M^fc<tWtl|f  !(^ith  nn;^lit  throw  light  opoh  the-trAnsfiCtioii.— - 
At  all  evcntflj  wc  canhot  nndertake  to  lay,  tftatit  xras  so  whol- 
ly foreign  from  the  <5»se«s  to  1m  irrofevant.  WJjat  wc  havfe 
said  in  the  fmirtU  pafB^fa))h  of  this  opmioo,  In  respect  to  Asa 
AT  !iy,-i»e(jiiaUj  npjtlic^fe.lortiie. 

'atortes  p|ropoiiDde4  iipt)b  cross-examination 
1^   .       ^  :*.Sh»ckletbr«)*i»B J  Miss  Anthony,  wild  were 

^aminod  in  chief  on, th^pwt^'lli^l^rifoner,  dearly  fWl  nrHhin 
ibiH  pniioiplet.jiA  Mj^V  ^«^K*vc  ai^ted  lit  4W  £feeeQth. 
paragraph  a^\4ftitf-'0{Mii<yn.'>  ' 

yUttmy  soDght  to  inform  ^Y»4f«r^  as  fo  the  rehtivn  wfal^h  cjgst- 
ecl  between  tttlsiKWitrtessos  awi  th*prfw»cr,  frh€th«r  they  Here 
on  terms  of  friendly  intimacy^ — th«f  'tnentis  of  knowing', "Hie 
imt&  to  whie>i  ^b«jr  ttsMed,  ancLhs  Icr  ^ttj  liiUs  or  prejudice 
wliich  might  inflit?n«A  ^mti. ,  The  sag»^  Bay^  b^  d&id  of  the 
cross-interroga^nes  •((>  4*ie  witnesses  Galfterfy^Cole  and  Counts  ; 
they  do  Aol^«Qwee4  tbe  bofm^'prppcply  ite^gned  to  ^  er<5Bs- 
cxaminatioB.  •••*•♦   ^"'\  •    ^— V    /»        .    •    -.'^  c, 

StiUnt  Qfi  «)i%  cki*t-c«a1nk^VK»u  cfFJatfe  Mathepy,  Jl  witness  ex- 
amined by  th^f>|4»Mie^aid  ^AU  atatic^  tfuit^she  iiad  never  been 
njarried,  namety:*  ''iiAv6  you  any  dhildren?".  wa'S  'eatrfely 
competent,  as.  tandirfiar to.  estaSlli^  the  fact  of  her  being  a  prost!- 
Inte/  Mii  tfhnecw^try  fbi*ti«*tt)  tJecide  idiether  »be^vas  "bgund 
to  answer  the  q««attoH,^rm  'tft«  ground  thst  it  naigh't'  teniihto 
criminal  0  her.  This  t^^estiosis  »bt  before  ns.  '  The  qncstiot* 
might  properl5  b» asked,  ajthou^b  thtj^^ffthftss  nnght  h«v«  glaiin- 
ed  her  privBbg©,  and  hsve  bet-n  jcfstA,^  in  refusing  to  alisveir 
.  it;—^RiW.otrCr.-(7  £<!.)' P25^-f,tttJ<fno4eB»  •  -.  • 
Yf  .Tft^  ^ftestWg  |fropoun<ted^tr  this  wiin^ss*,-  de  to  where  'ber 
mother  wa8  tl>e4»y  CoggiiissTior*  Ac  K&d  shown'hiin  a  shirt, 
and  as  ta  what  she  wes  doing  the  TieXt  dfty"  tboreaftei',  and  as 
to  her  declarations  *«qflHng  t%  sl^w  hei*  inutttiXif  mUh  jkbe  jirisc- 
ner,  w«fe  propef^^^fcd*  tfit  Tufles- alfcr^ laid  doT^n.  Tiie  coftrts  . 
very  properly  tttB^liucb  JfctifadeAn'ilUeh  casQ^,-1ls  U  is  not  rni- 
frequently  the  only  peans  of  expgs^g  an  unworth^^itnesS. 
-«^^-  Tlii  prisoQCi^  ofcrfd  I'ldmund  BcU,  t^e  cojanty  surveyor, 
iM'»  jirtfataa,  w^M-fn-crwd  tbftt  'be  Nad  surreyel^  the  gfoands 
^•4  Mallei  s^lB^t  QmikrtS  and  th^irditet  rapped  to  ^c  bon- 
Aif  fld  ^vith  the  prieooA'v.s'  gKiU^  tinl  HMbited  a  inap  of  sucb  ' 
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survey,  showiog^the  ckjlfer^t  roufes  and  localities  mentioned  in 
the  testimony.*  TJii*  diagrato-WaS- proved  to  Ibe-coh'oct  in'every 
particnlar,  and  was  inttodirceid  -en  the  part  of  the  prisoner,  at 
first,  without  objection" Trowi'fcfee  Str^te^  counsel,  who  cross-exam- 
ined tise  Purveyor  doDf^rtMii^  it.  "t^e  pr1lopet*3  cotinsel  insis- 
ted that  tlie  jury  ^wdd  take  it  ■«^t]^thetn  m  their  retirement  to 
consider  of  their  verdict ;  but,  on  okf^tien  by  the  State,  the 
court  refusedtolrtthe  jury  tal^e  "it  j  upon  Ihe  gfD\ind,-9S  Stated 
in  the  lill  of  exceptions,  t^iit  thercVue"  no  evidence  that  the 
pfofiaem^or  or  any  on^  rcpreaeutiag.tbe  '^ate  ."vrfts  present  when 
i,\t%.  said  survey  wa^^aSe.**.  ^  *'  ^'\    l^'  ^yf^^.^;:^  - 

The  rul^is,  that  "a  VitiTeS%  ma^  nsd  a  pfat,  dtdgram  or  map-, 
made  in*  any  way,  to  explaiji  or'  make  himself  intelligible  to  a 
juryy  thotigh,  'i\  bannot  ^  to  tiieinas  efidenfee.''— 4Phil.  Ev. 
(SfBdj)  726,  n.^ST^.  It  ?lmount(^l  t6  no  iifbre  than  if  the  witness 
had  written  down  his" -testimony  *o  aid^is  memory  on  the  exam- 
ination, and  ^ '  one  "vlGuld  ooht^d  that  s«eh  memorandum,  as  a 
matter  of  right,  could  be  taken  by  the  jury.  We  will  not  say  ' 
that  the  judge'might  not,  in  the  exerdge  of  hi^  discretion,  have 
permitted  the  jury  to  Dajke  it  in  their  i^etirement,  but  he.  was  not  ^ 
bctund  to  do  so  ;  ailjd  although  he  may  h^e  predicated  his  refu- 
sal upon  a  w«ong  ground,  ^ee^fmOt  Sfl?/ that  he  h9,s  exercised 
his  discretion  improperly.  In  oliber  words,  having  a  discretion, 
his  act  Is  not  reyisableon  errot.  ;'  •-•.'•    ••-'./        ♦.*,•-■ 

25.  The  State  offered  IV^arttri  Hale  V' ^st3hi  the  cf e<fit  of  . 
Ed.  Stiff.     Th^  priso'net,  on  cross-^xainination,  proved  by  the 

•  Tfitness  Ihat  he  had.t^ken  ^n  active  part  in  this  prosecution,  and 
;khat  he,  cherished  unfriendly  feelings  to'v^ards  the  prisoner.  The 
State:  «pon  "re-e|amination  of •  tho  witness  as  ^to  the  extent' 
of  his^feeltng^  of  hostility  to  the  jpriscjnier,'', asked  him  "  if  his 
reelings  tow.ai:ds  fiampl^elt  were  such  as, to  d^ire  fo  se^  an  inno- 
cent man  convicted'?"  To  this  c^uestion  the  prisoner  objected, 
but  the  ejection  being  oVerrflled,  the  witfi^ss  answered  that  he 
had  no  Such  desi^£#  ■•    '-^.  .'   .  •.  ■>  '    \r%t,  ;  '■ 

We  are  unafle  to  pOTceive  any  error  in  this.     It  was  explan* 
atory  of  the  w^ness'  state  '(if '  Reeling,  which  the  cross-examina- 
tion had  brcjiglit  out,  and  tfiided  to  show  that,  notwithstanding ' 
he  was  unfriendly  to  the  prisoner,  he  did  not  desire  to  do'  him 
injusUo«-'by  producing  a  conviction- against  the  evidence.      "T 

26.  The ,  question  propounded  to   Mr.  Brindlee,  on  cross* 


GMt>«^«r  t.  the  lutl.        '  • 

tJCWMMItoA  tf  Ihe  ffisDiier,  *<  wbettter  ^m  gewval  rumer  ic 
was  not  hJB  opioion  titat  StifF  was  a  coldri)Idbd<*cl  nrarclercr,^ 

and  wliicli  tl"'  <ourt  rcjeoted,  »0(|[«ire3  iw-other  response  than 
that  it  called  I'ur  the  indiyiilu^lo/^MMon  or«the  witndfis,  fouiuled 
OD  rumor,  respecting' thtglUK;  of  ^tittlaa^  {be-cpim&of  imirder. 
T)h  ir^ntiof  thepro()oeitronifl  aBA&ievt  to  l^amp  the 

^u.r,  ...   .vii  .iy  impropec.  / 

: ,.  We  have  thu#  givaii  to  the  numeroas  cxo^ptidbs,  taken  upon 
the  trial  in  the  court  Wlow,  a  paticiit  investigation.  Many  of 
them  seem  to  c|iH  iu  question  ^ha^  wc  regard  verj  aiiBjjle  ^rp-» 
positions  of  law  ;  but  the  importance  of  thR  «aae  ie  the  prisbiirf'> 
and  an  otane^  do£jrc  on  tlie  paft  f>i  the  court  to  ;^e  that  no 
prineipte  of  law  should"  be  violat<?d  in  his  convi«tion,  have  in- 
duced us  to  consider  every  point  jvhich  the  record  pre^ffenls. 

After  the  fVilkfat  p<Jllsiderati»nwluch  it  was.  piiJfesible  fof  us  to 
give  the  case,  the  court  is  uBaitiraous  in  the  optnion  that  there 
is  no  error  in  the  tccord,  and  th(il9ontcnce  €f  conviction  is  conse- 
quently affirmed. 


»*»r 


CARPENTER  w.  THE  STATj:. 

1.  When  ft  wMtemanis  indicted  for' an  assaulPon  a  felBVc  witB  intent  to 
murder  him,  and,  without' dcmiirHni;  to..tke  inclictmentor  moting.to  qua  A 
it,  goea  to  trial  on  th&plea  of  not  guilty,  ho  mtfy  ke  ctravicted  of  assonlt 
and  battery  odly;  and  he  ^cannot  afterw|rds«  by  alsigorng  f<^r  efror  the 
▼erdict  of  the  jury,  Aisc  the  ^iiestion  whether  an  indictmeat  Mcs  ugainat 
a  white  aan  for  an  itssanlt  on  n  slaro  with  inleiit  to  nii^'der. 

E&BOR  to  the  Circuit  Court'of  Macon. 
Tried  before  the^  Hon.  Robert  DotrcHBR^. 

HiLLiARD  &  I  HORiNGTon,  for  plaintiff  in  error.  • 

'^l^.  T.  SAYftE,  for  tbe  AMorney General,  ctmtrA 

PHELAN,  J. — In  thia  case,  the  appellant  was  indicted-  for 
Mr  assault  and  battery,  with  intent  to  mui-tier,  upon  one  Jaoob, 
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a  slave,  the  property  of  one  Joseph  R.  Hand.  There  was  no 
demurrer  to  the  indictment,  nor  motion  to  quash  ;  hut  the  de- 
feniant  went  to  tfial,.oii  the  plea  of  not^  guilty.  The  jury  re- 
turned a  verdict,  that  they  found  the  ^fejjdant  "  guilty  of  as- 
sault and  hattery  "  merely,  and  fined*1iim  $500 ;  upon  which 
judgment  was  rendered  accordingly.  The  err,or  now  assigned 
is,  the  verdict  oL  the  iury.  v  '     '       • 

The  counsel  for  the  appellajit  has  argued  tne  queiftion  whether 
an  indictment  will  lie  against  a  free  white  man  for  an  assault  and 
battery,  with  intent  to  murder,  on  a  slave.  This  question  is 
no4  presettfced  by  the  state  of  the  record,  nor  by  the  assignment 
of  errof.  That  a  jury,  under  an  Indictment  for  assault  and 
battery  with  intent  &c.,  may  find  the  defendant  guilty  of  a 
common  assault,^  or  assault  aiid  oattery,  oijly,  has  been  repeat- 
edly decided.  That  Was  all  that  was  done  in  this  instance  ; 
and  the  verdict  was  accordingly  conforoaable  to  the  indictment, 
and  proper.  That  a  white  man  is  liable  to  an  indictment  for 
assault  and  battery  on  a  slave,  is  made  the  law  of  this  State  liy 
Bto-tute,  and,  we  stippose,  is  not  denied.  As  the  other  (]fuestion 
caiinot  arise  on  this  record,  we  decline  to  consid'el'  it»  \  \ 

Let  the  judgment  below  be  affirmed.      ^ 


THE  STATE  ex  rel.  CLAUNCH  vs,  CASTLEBERRY. 

1 .  When  t^  dfefendamt  in  a  bastardy,  proceetjing^nters  into'a  refiagnizance 
for  his  appearance  a^  court,  apd  his  suretyin  the  bond  afterwards  become 
judge  of  probate,  the  latter  is  incompetent  by  reason  of  interest  to  pre- 
side on  the  trial  of  the  cause,  and  Jriy  proceedings  therein  i»ad  before,  him 
are  coram  nan  fudice  and  void.        •'        •    '  •         -  'z'         '  •  "' 

2.  If  a  proceeding  under  the  bastardy  act  Tras  contfnnc<iby  the  defendant  at 
the  first  term  to  which  he  was  bound  to  appear,  the  County^  Court  had  ju- 
risdiction to  compel  him  to  enter  into  recognizance  for  his  personal  ap- 
pearance from  term  to  term  and  for  his  good  behavior ;  and  if  the  recog- 
nizance contained  any  superadded,  condition,  it  w(i3  void  only  «s  to  that 
condition,  and  valid  as  to  the  remaining  obligations. 

3.  When  a  judge  of  probate  improperly  refuses  to  transfer  to  the  Circuit 
Court  a  cause  in  ijrhich  he  is  personally  interested,  mandamus  lies  to 
compel  its  transfer. 

•   ♦  ■  •  *--'  .• '  -.'.■''.  .    • 


* 


ALAtfiMA. 


f)^»   Sfnti»    or    vcl      (l-iiitirli    v.    Cat 


tli^jfnu'''' 


EARORtotlH  St.  CJalr.  '        :" 

Tried,  before  the  "Hon.  Tnoe.,^.  VfAVCjBii. 

This  was  a  procead?Dg  in  bastfcrj^y,  cowilicnce^  Against  tfas- 
tleberry  as  the  putatfv<v/»ther  bf  a  ba«tird  cbilT,  tbjen  lik^y 
to  be  boriT  of  Safah  Claunch.     .'  *    * 

The  usual  oath  was  taken  %  the  prosecuAi^  arid"  a  ^art'dnt* 
was  issued  by  one  R.  J.  Allen,  a  justice  olT  the';5fe^ce,' and  a  bpnd 
was  duly  entered  into  by  the"  defcri(ftiht/withJohn  Collfns  and  J. 


the  premises. 

Tlie  cause*having  been  r^gul^ly  brou«;ht  befojpe  safd  County 
Court,  at  the  Docenlber  tenm'l$4y|  tin  i1  feu  dan*  filed  W»  aflS- 
davit  for  a  cpntmuaiicC)  wbicn  was  grantwi,  l^ira  ^  bu.t  it  wAs  or- 
dered by  the  court,  thaf  he  be  recogi^z§|(>in  the  ^m  of  fite  hyn- 
d»ed  (dollM-sl  this  word"  is  opij^ted,)  witli  gpod^and  Sufficient 
securities.  Thercujwrf,  the 'dfefendajit",'  \Vee]jEiy  M.  Collins  and 
Irby  Wooley,  liis  sej^urities,  were  duly  recognized  in  open  court 
in  the*  above  sum,  to  be  void  (K^poD4itipiftlbat  the  defepdaiiit  ^p- 
pear'frou>  day  to  da^*,  and  froin  loriH  to  term  of  sa!d  County 
Court,  to  abide  and  perform  its  order  and  decree  &c.;  «nd  the 
cause  coming  up'atthenratt  term  of  the  County  Court,  Wofcley, 
one  of  the  parties  ^  th«  above  recogiAsance,  having  in  the  mean 
time  been  appointed  judge  of  the  County  Court  of  said  county") 
the  prosecutrix  moved  the  said  judge  to  transfer  the  cause  to 
the  Circuit  Court,  by  reason  of  hia  interest,  a^d-cansefjuent  in- 
cqpapetency  to  try  if;  out  the  judge  decided  That  he  had  no  in- 
terest which  incapacitfVted  him^to  try  the  causo.-".'  Tho^ipfeTidhnt, 
hpweverj  **  to  reinovc  alf  dotlbt,"  oflQ^ed  to  give"  a  itow  bohd.and 
security,  which  was  c)^dered  B^  the  court.  ^  TJicrcnpon,  the 
defendant,  with  R.  W.  Gobb,' entered  into  a  recognieancc,  ibr 
the  appearance  #f  -defendant^  and  hift  performaTice  of  the  order 
of  the  court,  &c.  To  this  ruling  of  the' cofirt  an  cxceptioif  was 
saved,  and  tjio  prosbcutrijp  moved  fof  ii,  feohtihuancp,  which  was, 
iprantod,  upon  condition^that  tjie  wgujd  £a^  gj^cMiky.fortJie 
cost  of  suit,  if  finally  adjudged  against  lior.  This  sbarefoeed 
to  give,*  withdrew  her  appligation,  &nii  refti^ftd  topnjcecd  in  the 
cause  ;  and  there  being  no  .evidence  offered  %gaiu3t;  the  defend- 


m' 


*  JUlft'il'^^/  185S.  ^'-* 


-.-y. 


■  *        ,     *]^Q  State  ex  rel.^Claunch  v.  Castlebelr^'y, 

anty  the.  court  orderted*tiim  to  be  tiiscbarg^^,  AM  'jfllq^dgecl  that 
he  should  recover  th€e6a^,fef  saiH  Sarah  Claunch,  for  which  an 
execution  should  issue.       *   '  '   ,  '  '. 

The  prosecutrix  then  filed  her  pej^ition  -befbte  the  Cii'cmt '  *,  * 
Court,  for  a  fnandainus  to  Isstrti  to' tha  County  Court  judge,  *  ■ 
( Wool ey,)  commanding  him  to  transfei* said  cause,  and  setting  •■. 
forth  his  i»tere*t,  Tis^atfove  shbwn  by  the  record,  as  the  reason  '  . 
fgr  such  traasfe*.*  The  , circuit 'jud^e,  (Phelan,)  upon  9,ain-  ''  •• 
spection  of  the  record,  decided, ''tliif  "the  county  judge  wa8  •  i' 
interested— that  his  actiott  in  the  premises  was  cotam  non  ju-  ,  . 
dice  and  void,  altd' oi'dered  tli^'tfahsfer. 

'  At  the  succeedttg  March  tertn- of  the  Circuit  Court,  the  pa^" 
pers  having  beeh  r^orned  by. 'the    county  judge,  the  plain,tif    . 
announced  a  readiness  to  proceejS  with  the  cktise  ;  but  t^Vb  coun-    *     . 
gel,  as  friends  of  ^Ue  court,  suggested  that  th6  defendant  was 
not  before  the  couft,  nev^r,  havfng  Wn,  notified.     The  court    .     •, 
ruled  ©therwise  ;  and^he  record"  states  that,  *' Defen(Jant  ex'-      '  • 
cepte^  to  the  ruling  gf  tl|d  court,  and  then  filed' his  demurrer  to 
the  petition  for  a  _i?i^ncZamw5,  find,  on  his  application  the  cauSe 
was  continued. '^  .'    '\'  '         .•       ' 

'  At  t^  September  tferm,  1851,  *  the  "parties  came  by  their  • 
'atCbrneys,  and  thg  plaintiff  announced  lii^rself  Ireidy  for  trial, 
and  thereupon  the  defendant  moved"  the  court  ftJif  a  coq^tinuance 
of  ;^e  causff,  and  the  facts  stated  in  fhe  applicaiioti  wer^  ad- 
mitted by,, the  j)laintiff  ;.^hereu,)ofi,  'the  de^^fadAUt  demurrecJ  to 
the  petition   for  the  mandtrmu^  filed  in  tlfif'cau^i  the  plaintifi' 
objected  to  joming  in  the  demurrer,  and  moved  to  strikiB'it  frofia 
the  file.     The  cotiit  refused  fo  strike  out  th'e   demurrer,  and 
compelled  the  plaintiff  tp  join  thereirt  ;  thereupon  argument  being 
had,  it.  Wfts^  considered  '.by  the  cpurt,  that  the  demurrer  be  sus-       *■ 
tained— 'that  th6  de'fefldani  go  ifence-,  and  recover  of  the  plain- 
tiff his  cost  ^G.,  for  which  let  execution  issue',  &c.*' 
*  ^*P5  reverse  this  decision  ^jnd  j^udgmenfof  the  Circuit  Cotirt, 
"€he  plaintiff  bringS'  the  cB&e  hf  wrft  of  errot.^o"  this  oo\jrt,  and  I    ■ 
iiere  assigns  for  errof :  •  '    • 

1.  The  judgment  sustateirig-the  demurrer. 

3.  In  refusing  to  take  cognizance  of  the  cause. 
■/  3.  Iiirrevefsifng  the  decision  of  th«  same  court,  made  at  a  jire- 
tIous  term. 

The  defendant  in  error  moves  to  dismiss  the  writ  of  error  for  ' 
tfant  of  jurisdiction,  and,  if  this  motion  fails,  joins  in  error. 


M  \>  ;-v.  Alabama. 

.  •••      '   •  '1|Uym»  <;x  .....  1:   ^    r,.-:;,.herry.  '  '^~  •*"• 

•  Mff^«v|fiiytcU«,  f»y  tl)6  plamtiif  m  «rroi  :  ^^ 

TAs  to  the  jur:  •  !;^e  of  probate  to  proceed  to  final 

'judgment  in  a  ci.,^  .,..., ^  w  ...  .i.Lcrctttd.'r— SeeC^aldwell,  adm'r, 
V.  Bell  fioGrabftm,  1  ^glisU's-.H.  SfiT;  6  BarU.  S.  C.  R.  607  ; 
G»y  V.  Minott,  3  Oushing's  J^.  852 ;  3*.  CouisUwk'i  E.  547 ; 
4  Yol.  U.  S.  Digesr,  112  U  2  to  7. 

A  writ  of  eiTor  did  not  lie  frtun  a  void  judgment. 

White  &  Pabsons,  cotUt"-  .' 

Wooley,  the  judge  of  ,pobate^  wa^  not  int^ested  in  this  caeo, 
withiB  the  meaning  of  the  statutes '•  I.  Because  the  statutes  do 
not  authorize  the  judge  pf  the  County  Court  to  take  a  bond 
"  from  the  peraon  accused."  He  ean  oi^y  pexfiprni  such  apts, 
-  and  e}if¥cise  6uch  jurisdiction,  ^  is  cpnferred  upon  the  court.—-* 
See  Elliott  v.  Hall,  K  Ah.  R.  ^0^  Thereforerthe  bond  taken 
by  the  judge  of  the  Couply  .Court  oA,  its  Decembijr  terni,  1819, 
was  void  ;  and  it  heing  voijl/Wooley  was  nit  interesttcd. 

2.  The  condition,6f  the  bond  ij^cee^  the  statutoryoondition^ 
and,  to  that  ext^t,^is  dearly  void. — Howie  &  Morrison  v.  The 
State.,  1  Ala.  R.  115.  The  onljr  statute -v^hich  we  hayfe  been 
able  to  find,  authorizi.Bg  a  bond  to  bd  t;aken  for  the  ap{)earance 
of  the  defendant,  CQiilers  thi*  poweri)^  the  justice  before  whom 
the  proceeding5'«iv.e conimenced. — Clay's^geSt,  154  ^%.  'lue 
conditiofi  of  the  ^ood  authorized  by  this  act,  ia  performed,  if 
the  accused  appear  befpre  the  n%xt  CQ^nty  Court  of  the  county, 
Ac.  JThe  conditioir^f  tlie  band  in^kis  caec  is  "in  tRe  form  of 
a  recognizance.  •  Con«feding  that  the  County  Court  might  haVe 
taken  such  ti  bond  as  thg  j,a^iG^  was  iuthqriied  to  take,  ypt,  so 
far  as  it  depArted  f»om.  the  authority,  it  wa^  void. — Whitted 
V.  Governor^)}  Potter  .342;  5  feters'  ^.  115. 

The  condition  of  such  a  bon€  as  the  justice  was  authorized  to 
take  being  porfor^iiod,  by  appearanct  and  good  behavior  in  the 
ndfeiiatime,  would  relieve  WooJoy  from  all  ipteresli  which  e»uld 
(li-^iluaUfy  him  from  leaking  jurisdifitioji  of*  ;"  Aa  ko  tbe 

degree  of  interest  which  disqualifies. — ^i  ^  .mn.  542;  1  ■ 

Deni*  R.  25";  iJb.  1^  •  Jl  -Conn,  8$.    . 

>CHILTON,'  C.  J.-^The  lair  wisely  withholds  from  every 
judge,  all  temptations  to  clepart  from  the  strict  Htie  of  dlity, 
from  oonsideratioDB  of  inferost,  by  rendering  bins  incompetent  to 


t^^\M.!(J  jft.S.i_L  • 


s^iTifnj.causc  m  wliieh"4fci«*&tel'f(^l^4K*-^l>*''i5wixini  Ik'^JVhno 
jiidex  171  euttsa  ju^/>n«,'tii.H(H%i.stalfikefl!»ii»cl«i  in  common  sense, 
ind  a  jii.st  ek»siyc<t*pr<^!?cni(#tT<)iu  imfSirity  tlicXountaius  ofjustic«i 
In  Boyerv.  ^b*te,*44  H/tr'^,  &'.Ra^vie  1-57,  ^vlx-re  the  questiod 
t'dtae  up,  \xhetlrei'  a  ■justko  ot:'*v^<!  peac?,  wlin  had  a  demand  to 
oolkot,  had  acted  aAigcut  iw»iiK!.  p»rty  pkiiiitiflH,  the  court,  p^  . 
•Oib^on  J., use  the  Is^ilo'wii*^ Taugutige  V*'  There  waB  no  evidence 
'  *f  any  delegation  d  %vSiil^>vky-j  &tbi])t  nvhat  Mas  thought  to  re- 
€uk  from  the  relatiojus  imwhick  ^  <jpai*ties  ^tood,  of  magistrate 
iftnd  suitor  ;  and  tlie  lawj  oevta1nH,^AviU  not  from  this  presume  a^  '. 
agency  so  frauduleat  and  base. >  Justices  of  the  peace,  no  doubly. "^ 
frequently' act  as*a^nt&  ftp  tb«3»' wh(j  employ  them;  but  the/: 
ought  to  know,  that  thoy  do  so  iwt  ikt  yi&ml  iC  being  convicted  of 
'  a  highly  aggravated  mis<ienioa«<jH:;  wU^^lfislBdictable  at  common 
4aWj^  Ignbrancc  oaHnot  paTliftt*  av<;rii»e  of  this  sort ;  for  the 
. -4utT)itude  of  acfuig  both  as  ju<fgft'ain(i  party  in  the  same  cause 
ie»m)0t  but  be  obvioi\^  tq  tli^-duile»fc  iconiprehension." 
■*  r  Tfee  earlier  cctfUHiou  Ij^'w  reports  ajt^winwic^  with  authorities  upoa  - 
tiiis'poiftt.^Style  i88>  1  ^entt-'d;  Hui^ress  608;  Hob.  87;- 
Salkeld.ol^,   whe^e  HoM,*U  j^said-:    "The  Mayor  of  Here- 
ford was'Vid'  «l5^y.tli«^(?el&v^i'  «>W»ng  in  judgment  in  a  cause 
where  he  himself  was'leswr  uf'the  plliintift'  in  ejectment,  though, 
he,  by  the  charted,  w»s:  eoje  ,fud^^(^'  the  court."     So,  in  the 
Earl  of  JJerby's   ease,  ¥2  Ci»' 1 14,  it  •was  resolved,  that  the 
chamberlain  of  £Jiies>el^  *>  being' gote  judge  of  equity,  cannot 
<iecree  any  thiBg?>jjf4ieyein  hiitieelf  is  a  party ;  for  he  cannot  be 
^a  judge  ill  his  ow«  oaus6j  and  thiB'tundaracntal  principle  is  ad- 
•  hered  to  witli  such  pertinacity,  %»t  it  h^s  been  held,  that  no 
practice  to   the  contrary.sha.il   be   ailowcd  to  overturn  it. — 2 
;gtr.  117S  ;  6  M.  &  S.  61g. .  .J%i4ea(i,'Lord   Coke,  in  Doctor 
jBonhaim's  case,  ^^Cow   ilfS,  yJ early    inti&atos  ^that  an  act.  of 
# parliament  contravening  it  Af{)uldi-  be  void,  as  sigftinst  common 
*ight.— Sec  also^  12  Mo(U"HS>T  i»  4  Ter^  H-  71. 
'•^  I  "am  not  unaipfyrised  #  the  h,et,  4feait,  in  ftn  opinion  delivered 
i^me  four  years  since  fcy  JLord  J4<Hfe4«fc,  Master  of  the  Rolls,  in 
tiie  ca^e.of  the  Gra^Kttfm!cii^>rt  Caaai  Coiupauy  v.  Dimes,    12 
licavajfi  t)-^,  ii  quaMon.tiotij-4)fTa\hftf>tf  exception,  to  the  cam- 
•roon  kw  rule  which  we  havi  ju'litioiied,  was  held  to  obtain  in 
a  case  -where  the  judge's  rciMJuU©  aoti«  the  cause  woujd  amount 
to  a  denial  of  instioi?^  ^^mHmU$i'^'^  "«  iiWi^*-^ii^^ 


•^'  '^Hldtt^HA. 


<ffiK^-*^ffPi*Mii  o9lllf  W)  enj^  th^  deTewknt  from  obttin. 
ImMiMNdft'fCil^ktto'lQ^,  tkiioaid  by  tka.%oai^u^  u}ton 
t^J^M^  «|l4n0i0UaoM  Mi  Aa^ssaagK  libtr  ta  b^^AMQ^d.  TUe 
cade  was  beSfd  b«fci9  the  V.  Cfaanoellor,  and  refilled  in  £»Tor 
of  tIio  t'Htnpurv.  and  wtiei  ye- bq^.^afcift  t^v^  ChaaoeUor  Cot- 
tci  '  >  >  )  '  by  him  ftfthiaed^v- DniiM^  4^  de&ofi^LJU^^^jfe^ 
d  that  the  Lord  Cfc«Bg<ipr,  »t  tbe  tinMi^BM^* 
r^#|nwA  »ui<ty  ^tba^ei  of  stock  ip  ti)^  co<|Mny,  and 
AW^JMrnd'  \^a,t  tUe  re-beafieg  wi.8  ce*-ai7»  non 
jl0t^0AiHlk^0f94'^toiice  of  motioli  bef«i(e.th^  Lord  Chdo- 
cellor  to  diabl|pc|(9  .tlie  order  made  by  Mm-oir  tb«  i^h^V»i^«ad 
to  order  the  cost  wKicU  b€  bt^  pa*d  to  be  restored  to  him  ;  that 
the  petition  for  rc-iiMuQf|^h0  i^atofed^o  bisLoiu.-Lii.  ;>  piipcr  of 
ri  d  appeafe,  and  that  the  proper  directions  be  ^nvtn 

by  ist^umg  luiumissions  ov-otbcrwise,  for  the  ttial  r':' ^'*-  ripeal 
before  the  Magter  of  the. iloUB,   assisted  by-two, ol  .lUion 

law  juduLS  at  \\  'StmiDSter.  -ff    ^'ii**^i».g 

The  Master  ot  the  Rolls,  at  tKtf  r»q«G6t  of  ti     \  rd  Clian- 
cellor,  heard  the  motion,  and  o^'erruled  it,  at  i  ,uiu  iic- 

ognizing  the  vahitiiv  and  importance  of  lli.  lulc,  that  no 

one  could  be  a  a^ause  in  wkich  tic  vvxi^  ioteieM^^  jT^ 

i^c  maintained  i  re  might  afise  pactea  wl]ifBQ  ikGff»  #ddfci-.)ie 

^irfailuie  ul  ju.>ii('e  from  the  refusal  of  a  judge  to  cit^  and  Ah 
he  considered  a  greater  eril  than  tha  j0()su:tivft  &igjli.(4bc  fiinda- 
inrn f M 1  rule.  . JtlluQi Wt.w  U  pre^Qat^ A0oa<^  di^hM^  in. Great 
(  l^liiHll§^%ld.Stra.:  1 173.;  ^t  is  cprtainly  opposed  to 

a  iud^fd  ea«^  Ibotl^  ill  this^couAtry  and  ju^fing^pd,  do 

t  r.scarcbes  extend.  i      ,. . 

ire  fyvm  t^^.fi^^.whiLi  it^n^i^bt  laeot^e  juatipe 
of  tlie  puriicular  B^M,  might  {)ois<!)n  and  t^pd  to  oortupt  the 
Very  fountain  of  it -in  ^ts  gene^l  adwioi^traiion.  U  wera 
greatly  bcrtter,  in  my  optoion,  to  l^&,  eachxaso^  to  be  provided 
for  by  ve  eeactow^  tfaaft t^  foaim iliinyiiif  of  pridcipk 

to  mi  But,  as  tb^Base  beft>t'c  oa  calls  for  no  opinio 

upon  '    iDV«h'«d  iu  that -deciiBiod  hy  the  Master  of  the 

! :  ibia  ^uatt  ab  op^  qa^^atkni. 

s.  ^^itmM^*  judge  of  |>r<H 

bate  shad  act  upou  ihe  dfHlwipMUioA  at  any   cause  or  proceed- 
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Tk4  <^tM«  «x  rel.  Clauudi  v.  ^astleberry. 


lig^y-^^Kbia  jari6di«Uofi  of  aaj  laatt^,  m  which  ho  is  interested^,  r 
or  related  to  either  party,  by  eQusanguiiiity  or  affinity,  or  in^- 
which  he  shall  have  been  counsel,  executor,  administrator  orj 
guardian,  unless  by  consent  of  the  parties  concerned  ;  but  mj 
such  cases,  the  cause  or  proceedings  shall  be  commenced,  ob,^ 
transferred,  as  the  case  may  be,  to  the  Circuit  Court  of  the; 
proper  county,  and  said  court  shall  take  jurisdiction  and  pro-j 
ceed  therein  as  the  Probate  Court  might  have  done." — Acts  of- 
1849-'50  p.  30  §  40. 

To  constitute  such  interest  as  will  disqualify  the  judge,  within. 

the  meaning  of  this  section,  from  proceeding,  it  is  not  necessary 

that  he  should  be  a  party.     It  is  sufl^cient  if  He  is  in  anywise  in-  - 

terested  in  the  subject  matter.  ^ 

Our  statute  is  not  unlike  that  of  Pennsylvania  upon  the  samgi 

^tabject;  and  in   that  State  it  was   held,    that,     "where   thft 

judge  of  probate  had  a  valid  claim  against  the  estate  of  a  de-* 

ceased  person,  but  had  determined  in  his  own  mind  not  to  en* 

force  it,  and  exercised  jurisdiction  over  the  estate  by  granting 

letters  of  administration,  he  was  interested  as  a  creditor  of  the 

estate,  and  the  grant  of  administration  was    void    for  want  of 

jurisdiction  ;  and  that  it  was  not  rendered  valid  by  the  circum- 

•gtance  that  no  exception  was  taken  to  his  jurisdiction." — See 

''.^gourney  v.  Sibley,  21  Pick.  Rep.  101 ;  See  also  5  Barb.  Sup. 

Tt.  Rep.  (507;  8  Cush.  Rep.   352;    3  Coms.   Rep.  547;  2 

'  *»'omL  L.  Die.  285. 

'•;    These  authorities  may  suffice  to  show  that,  if  the  recognizance 

was  not  void  upon  which  Judge  VVooley   was  bound,  he  was 

interested,  and  all  his  action  in  the  premises  was  coram  non 

,-judrce  and  void. 

'^      We  come,  then,  to  the  inquiry,  was  the  recognizance  binding 

upon  him  ?  ^t 

The  statute  declares  that  the  County  Court,  at  the  next  tlwd 

to  which  the  justice  is  required  to  bind  the  party  to  appear, 

"  shall  have  full  and  complete  cognizance  and  jurisdiction  of 

said  charge  of  bastardy."     Noav  it  is  most  improbable  that  the 

legislature  intended  the  County  Court  should  be  ousted  of  its 

jurisdiction,  in  the  event  the  defendant  was  not  tried  at  the  first 

court,  for  this  construction  would  deny  the  parties  concerned  the 

right,  under  any  circumstances,  to  a  continuance.     If,  however, 

'  the  CQurt  has  power  over  the  cause  to  continue  it,  and  has  no 


^  ^Hj^WWWWfl  •3>   ' 


bMl  ^i<Mniit»fb?JtuiK»»nv  »h.v  *.bJK»  v]>te»<ik>-ig|liili<  ■  B^ 
had  in  vT«w.  'm  v^i^tiM^  i V  j^ti^  t»4Ml(M  a  Wu)^HUm^6M»% 
ty,  co)i'iiilnn<  >1  rH#iiw»4iifi^''^^i<^*  iiiril^wfjUi  4$«kat^€l6M|^- 

if  1 '  ^'  ^if  5d!>^i«('-'«AM;iVU  tu^nft tl^e  tfcm  liui^ 

to  .. ...  „. . oftd,-^  \t\  ««UnRM^lT»Msr  fiiriM^«(M«M^ ' 

make  i ;  ^^W^  J*/'*  ^«**  ^ '^6  A*— "^  ^>  K^  «*?^  v  N* ^ 

Wc  niT  uf  opinion,  liowevei>  that  it  wa» Vjhi|itml|  I8r  #^. 

dont  to  the  f^n»tf^'ini^SMn  rj,AA\'Hkwtt \t^m t\4  «i(bjMir 
matter.     'IHie- cmulrtion  r^  th»  v^^i^tttfrnm^ttm  JXiiMll  i#,-  j^^ 
ever,  go  ) ^ffyWkf  «»<yn%»i^ j^ » ^<^'4gt<fc|fit%^4J#y»ian»p, 
pearai! <  >ptl«b  gnri'lWr^' i4^<^ H19  |[>ff|i Ar9i|«e'  «t«;l^ 

cessary  to  fuablo  ftr    ;  ?''"#rfi.*i«v.#»!|^ai^#*n<1flr  o'ff  c'  . .' ' 

jnrisdictiorj,  in  crmn  in  to' ^mt^f'ifyk^kiOwA  for  tl      ;  r 

ment  of  the  pv'>  ^  fe».;t{^  ti|ipal,l>c>,iofy<U 

bastard,  a?  pro .  tiv».'v1(ifl%%(4V#.f»:  M^ 

and  hence  is  d(  ^mt^**^ 


viour,  the  judg*  i  -^i-wuir  «f  ^ 

superadd  thifl  condition.  -     •**%. 'x- •     ».-'•* 

But  the  obligation  bef«lft«#|ttz<^.8)^S^  i^'ftdDi  dt.y  to  day" 
and  from  term  to  tem),"  ftift^-'f b  «Mfe 4|MAui|  44eflW8ation  of 
the  court.     So  far  as  it  securer  fH^al^pearance  of  the  defendant 
we  think  it  is  ver-^.    "-  '  tlM>.-M»rtill|i'  ]pe4Mi-  to  take  it. — See  ^^ 
18  Vin.    Abr.  r^'ti  •^Jltitj^lfriJk  4r.  ^0  ;  Jac.  L.  Die,  •*■ ' 

'^  Recognizaiio  ■«>rjhp»i.-»iWe4rWt<K^»r>  en  ad- 

ditional obli;_'at  '  *r},   hrrt  tile  recogi|fitelkpe^>  vjuim  as  to   ' 

the  remaining  0 .  .      I  UMm^  llix^-4^mii  1  Ala.  fiop.^  > 

no.         >  ^,  /-?y.  .-'? '^i;    -  •.*»*V^^j:'. 

^  AVe  condM(ll^i'AAffc<pn^!«^  ' 

well  taken  lbl^.thripipirtrrl9^^<>%>t^1^|4irt«^^^ 
^od  conf>equeiitty>J«4fe6i^i^l^(^'fci;idp(4^ 
^Kitn  incomp  '  ~id<e^-diJSttrj&V|<-Hi»«tti4^irin  ^SKt-    ' 

ter  bcinL^  v.  ftTii'^^i^M^  iV^Ml^i'  that  the  crf#«ft  ^ 

ju  niitted  ail  t44")M4g'thc^feU9^iipon  deioiir- 

>|fer  to  tlic  petition.  ■♦^^rti^A^jnc*' 

Wo  (''iit'ntaiii  no  :ii^VMBNNiftflr9  wa^  ilti 

r<.  itA>clMt^.4to  iit'i 


JUNE  TERM,.  ^568< .  f^V; 


£x  Puvte  WMiteh^i 


pisjon  being  a  nullity*    /  •  ,{'    '*,*/'•  '■•"f..t^^'".*i '■'"•*'"'' 'Vi^x^    ■'■ 
.^  I^et  the  judgment  l^  r^vip)i5e4^,aii«k  t^^eause  remanded,     vi^  •  .; 


v. 


E^FlRtE  .WHITEHEAD,. ^ 

4.'^'"<Wto^1ie«(»  mho  «*l*l  1«  feail  on.lef»V*S>tb  flS^e«T*»  fiW  *5gcbarg6        ' 
'vi/9Bt>^fl^MfillikBilL^vr6,My<v6)ai9fU\f<:  -a    -i-li<ylii]e  of  liis  pvoi^orty,  andt;/r   ' 
%il{6JJ*ft^Jp«*'tQ'*fllfe  Civetiit  Cblirt  «nfler  tho  provisions  of  section  2185  . .  _. 

df  tTie  Cocle,  h»  i§'entltle(it<5  be  <!i»cfciY^l  from  cu.stoi]\-  nn    <i-iving  tlio    . 

band'reaWred  by  tfiq/t  seiHfcJi. '•»■*•*■•    V*;**^  "^     -..  —.  >  'V  . 

-.    ''.     -.:  .    •■  <   k'-  ■». -*.>'■•!>*.'*-  v.- 4I  •■«•;». V^TijWtW^.  ?>♦;•• 

Petition  by  JoTin  Whitetiead  fo»  'th^  V^rit'of  Habeas  corpus  '^ 
and  such  other  remedial  process  as  may  be  necessai-y  to  obtain     " 
hia  discharge  for  an  alleged  ilie^ai   oc^>fi»^moHt  itt^tbe  jail  of 
Choctaw  County.  ■  t^t^^  -.k  ^ern'mt^n-^^^i-^^'^'' 

.  •  CHILTON,  t?^  f^ryrMs^ts  an  application  by  Whitehead  to 
be  discharged  on  habeas  corpus  from  an  alleged  illegal  confine- 
merit  in  tbe  jail  of  Choctaw  County,  on  proceedings  had  against 
him  under  the  insolvent  laws. 

It  appears  that  an  application  for  a   discharge  was  made  be- 
foie  His  Honor  C.  W.  Rapier,  one  of  the    circuit  judges,  by  H'** 
habeas  corpus  tried  before  him,  and  was  refut^od,  the  judge  hold-    ' 
ing,  ^%  appears  from  the   faQts  certified  "tytvlfll- to  this  court,  rf<*;* 
that  the  giving  of  the  "bond  authorized. |v,  section  2185  of  thr*'- 
Code,  which  provides  that  the  party  taajt^y^eal  co  the    Circuit;' H> 
Court  upon  enterring  iijto'hond  with  security,  &.e.,  coiKlitioned'.->' 
that  the  defendant  will  appear  5it  such  court  and  abide  its  judg- 
ment, did  not  justify  the  dofendaat's  enlargement. 

In  our  opinion,  this  is  not'g,  coffpct   construction  of    that  sec-'-'^'*" 
tion  of  the  Code  ;  but  we  think  it  was   intended  that,  upon  en- 
^ taring  into  such  bond,  the  defendant  should  be  discharged,  upon    , 
.ihe  security  which  it  fiu'nisberi.  ■i'- 

^    T>et  a  writ  of  certiorari  and  ;i]>u  a  wriL  of  habeas  corpus  issued'*?* 


'AA 


*f  ALABAMAy'H 


to  bring  the  r^ikffi  m  the  pfiiNtv^r  %«Mipr  1i»,  ^aifk^  1M|0  lii 
opinion  as  above  exprrsseJ  tipbn  tb^  priMa^kcii  Idi^  -Ai  l'^ 
8entc(}  bj  tt»e  petition,  rfie  cir«aifr''3ii(Jg6,  Of  otlW^diliof  (lAtiiig 
cogui»iuoe  of  tbe^ease,  sb^U  4isQ^g^  Itie  priiQl^. 


U^-*^ 


.  gr<»lpA»«<(Hfl^,i»  e«4ft.|rke(^ali^iai^ku«r4;i»urt  M«  ol.likri:i^«M|04g||^8 
^  jknrMlqtlQtt  1«  the  6p)«r  ««mpl#jWl  of.  '»»*^  |he  rattvVMr  1^  nl  eOW'Tttm- 

edy  to  wliMTh  he  coa  reeort  ftjr  IJs  ^rot»cti»|^#  •«•'•■.    • 

2.     An  interlocutopjr.brder  of  ike  CUftBc'«fllor,  direttmj;  ^*'t/iatafffciter.he 
appointed   to  t&^^p^Ml^ft"  ^*^e>  4&^iit)^»t's  iMft-  r  he 

and  either  of  the  parraa'Sare  MatJ't^appTy  ta  »he  cox  or  or 

further  directions,  as  to  hiin^y*WWee's9»r/:  andVtat  it  be  t^^Mkd 
to  the  re  twister,  to  appoint  4  JUt  jtltdipn^^jiiimtn  to  ^  J^^^t^jiln^ 
aforetaid.  the  p«rson  so  to  be  app«iBtf(f  flt^t  grnuff  ^itff^.'*^'^uJ0tf^ 
reeling  the  de/endaot  to  deliver  up  to^iiira  tii9|)flaBt«liMi.  Ac-.-itv^pl^llit^, 
and  the  writof  prehibitionchouM^  (wotm.t 
and  prevent  prooeedi^s  uudor  it.  '  - 
and  PheIiAN.) 

only,  at  most,  an  ^AtAems  QogstriiuSf^iii^  ^.||^|ut«)  ^^M(^%lif^ 
lato!  sho(lN|iaTe  firpt  iMHadto  tke  Cka^e^Uos,  hf  petit^q^  £ur  a  omMc- 
ti  n  nr  m<Mit^ntUa' of  ttifr  or  Jer  j  apM  i^t,^^^HV*^lh)«ertaf  MwMfc-te. 
<lietion  of  thtf  ease  mail*  hy  A«4<11,WuA  &  aWrelli(|i|  49  WlkUHPfWllMk 
of  a  reoetver,  &li4  ^i^  «iv«4<9«gl|p  iaCA^  namte'r  of  uhkhi^th*  l||ijp|H 
ment^ihe^it  8ho#14^e*Jt»|in4MO    ■'  f^     '  ., 

This  waa  anappiieationibl^il  AJTrh  of  p>obiftit4ofi,  'at  an 

remedial  process  within  tho  j  ut, 

for  the  purpose  of  arr<*3tlng   c-.i,!    j.n/c  j.wu  the 

order  of  the  Hon.  J.  VV.  Lc?c>ni',  ChtnceJl  >>,  upon 

a  bill  filed  by  Sarah  0.   Smith   ag»in>n  ).,  M.  r.:;iii 

Smith,  the  relator,  it)  Ae  «)att«r  of  apr  ■  r. 

The  bill,  among  m«tty  ejfiarjgei  wH*<»^  for  thfe 

purposes   of  this  inveatigatio  ^es 

that  the  complainant  was  marruu  v)  nic  >  ^nitii  in 

the  year  1J*24  ;  that,  in  1^4^,  ho  oommitt^  .               .   vith  one 


JWB  .^ERM,  1853. 


Sx  Parte  Morgan  (Smith. 


of  his  ovm  negro  women,'  oall©^  l^^s  ',  th^i  hayiqg  detected  him 
in  the  act,  he  threatepcd  loomplahiant  with  peifsonal  violence,  and 
pursued  her  out  of  the  foom  until  she  sought  refuge  in  the  pro- 
tection of  her  son  ;  that  fehe'  l^t  hi?  house  at  that  time,  which 
was  the   25th  day  of  October,   1846,  and  did  not  return  until  ., 
December  of  that   year,  he  promising  to  reform  his  habits  of 
intoxication,  whicht  she  believed  to  be  the  cause  6f  his  infidelity   * 
and  other  bad  conduct,  and  she  agreeing,  upon  such  reformation, 
to  forgive  the  past  and  to  be  reconciled  to  him ;  but  they  occu- 
pied separate  chambers,  and  lived  without  conjugal  intercourse.     ' 
The  bill  then  sets  out  further   efforts   to  reclaim   her  husband, 
all  which  proved   abortive,  until,  by  his  repeated   acts  of  un- 
kindness  and  harsh  treatment,  and  on  one  occasion  of   actual     \ 
violence,  in   June,   1848,   she  was  compelled  to   separate  from 
him,  since.  »iJu^.ips%^lhi^.jw^£jlM4  no  intercourse  as  man  and 

wife.        y^/'^  "^.^.i-r'i  "^''■^}'** ' 

That  laboring  under  'fears  of  personal  violence,  occasioned 
by  his  conduct  and  threats  which  he  repeatedly  made,  the  com- 
plainant in  March,  1852,  caused  a  bill  to  be  prepared  for  a  di- 
vorce from  the  bend^  of  matrimony,  and  for  alimony,  against 
her  said  husband  ;  bift,  to  avoid  making  public  her  domestic 
troubles,  it  was  deemed  best  to  advise  her  husband  of  her  claim 
for  a  separate  maiutenance,  and  of  hep  intended  application,  by 
bill,  which  was  accordingly  done,,  and  on  the  29th  March,  1852, 
he  agreed  to  settle  on  a  trustee,  for  the  sole  and  separate  use  of 
the  complainant,  OHe  h^l^  o^'all  his  real  and  personal  estate  j 
and  on  that  day  be  executed  a  deed  for  that  purpose,  which  is 
made  an  exhibit  to  the  bill,  by  which  said  Morgan  grants  and 
conveys  .to  FVank  J».SiTiitii,  c«p  baif  of  .all  his  real  and  personal 
estate  of  t^very  descripticm,  to  la&ve  ,  hold,  &o,  for  the  sole  and. 
separate  uee  of  complainant  and  her  heirs  forever. 
.  .'In  said  instrumeilt.  it  is  provided,  -ihat,  as  soon  as  convenient, 
and  at  all  events  by  the  first  day  of  January  then  next,  a  di- 
vision of  the  estate  of  said  Morgan  should  be  made  in  quantity 
and  value,  so  as  to  Separate  the  portion  thereby  granted  to  the  • 
trustee  ;  and  said  Morgan  bound  himself,  that,  on  said  division, 
he  would  execute  a  deed  to  the  trustee  for  the  part  assigned  him, 
on  the  same  trusts  specified  in  this  deed  ;  also,  that  on  said  di- 
vision, the  slaves  formerly  belonging  to  the  wife  should  be  inclu- 
ded in  her  part,  if  practicabl**-  -lp»  deed  then  prescribes  the 


-■  -■     - — -I      ,  ,  '  -  -        - ,--• 

ufftiuef,  >BuA(l>d^gnaU)B  the  persons  mHu  are  .10  ifMtke  (lie  (i»tii> 

igt»,  apf^ointing  (tirefV.indi^ilTralMto  tndku  4i,*ttny  twu  oi'  vrtofeA 

Ortc.ef'fctie  pcilR)nv.te  a^poiafcd  Laying  .ihmaMed  thiii^i:^ 
.  'ttNfOtfc<f  >»'»»  wifh-stiiiaMe  nesistaM^^  "WOQt  tf^ilie  hMn^«f  Hid 
ltolir«(|  lli«  2dth  December;  lt^L>,  and  dirid64  the  sla«»««dl 
Hk)  Utmi ;  "Ml  ^e  <Aber  personal  piHjpcrty  rmoftittfiig  uiriiifuWj 
it  was  iUggf  ft^  ,tbat  it  would  lie<belter  to  postpontv  tiir  diti&ioD 
of  thutuutil  t^ectose^  the  year,  ikIioq  t<ti:i9aR>B  of  that  also 
Bhoutd  be  uuide,  aad'-tegsH^Q  it  J^avjeonsWiCfi  ^ct,-  instead  of 
w^orking  th«ir  .baiid»  on  tlt«ir  tjeparate  fcracta,  tbey  afionid  ocJn- 
tinue  to  \\oik  thom  in  oofliBion'oi>  V>th  tracts,  and  make  a  crop 
for  tbt'  year  lbd«i»  (3B^\aPfi^9^)»ff  tbejifodivtded  pertsoDai  pro- 
pefty.  '  ;-'r.-     .   .  •»   -m      ^. 

^.At  tbc  «iiatt*^of  tiii^'divisMR^  tka ^ iiii ^ktrgan  iSmith executed 
a  deed  for  the  land,  embracing  some  eighteen  hundred  acres,  and 
tetvoetmjevent^  a«d  ^igiicy  ^laves^  beiug' t^e.  dbafi^'ftUottcd  to 
MHtrttilJ  MNnyiDJ;'  ^«s9u>e  ftr  Frank  'J.  Sidicii'ift  tm^iof  ^ 
iStcilti  gkl^gwiHrtiliiB«  i»^  M^rsv£^»(ili,  a»d  p^avi<^ng,  a^  €he'  con- 
|if[4ht4ioii»i*«h^M!r,'thatcli^«aii)c  shoulii  be  ia-Kcq.of  dower 
#Mf.ftH  iiH^rusiitf  hi^  Q^ate  tu-the.paA  of  Mn^'i^th)  and 
til : :  r  !  '  ^uld  ii«t  \iti  m Ala  -etWrgeaVfb  ^y|i«  any  debt«  qyalft»l» 
eu  ^  .  Tifii*  4ecd  Ueari»'.(tate  4h^  'iStk  IK-Qfiinber,  ^tfi, 
$i[i^'t6  «Ia<ie'airexhibti  to  thfeJuMjt  ,.-.••'  • 

)»  €«t«llp0imc«f^9Hitl%  ttvlft>^(KUf(!)b)«  of  fliif  uliMVO  (k|Ot^«l||ftk^ 

-ifealMfoeM^  wa»eii|;ei-eiKjit(>U;.t\va(^  s^i\jt  i\l<R^aq.>iiMi(fc%iri  #|b 

^«M6e^  wiuateby^  lkfti?r  r€t:ititig^t4)e  ^woivkeds  above  liamM^  tii^ 

||fOvidf«l  9«vl  «igre«d^'  towp^atputte  tii«  diviskitilii'  th§'otk^ir'^pe^- 

ki0k,)lli^  taxiili^t9  i¥>ii\ii^'  ai'  i><!ceuil4'Cj  ^04^  ar«f  ftoiibitlMMia'- 

Jlfet  U  ^ra«irea)^Le,)A  .an^  to'Uii(4Hy.  lt>»  JBiavt>»,  lkor«c»,  m»left, 

stodi,  &c.  &x^own«d  i)y   triie  p£||'tio«r  «»e4r>raUyV^***^^«>'|i>c 

/ffifi^ri3F  undivided^  lipQi^tiui  Uiid  oirntd.Aj  tKetu^ntoftMien, 

a4id  t4i -nMiUo  A  ci«f> for xhc  ^uj?  1H;j^,  <«^1  ^  <l<^i<le <(|)iiUijr,iJiv 

|f|te««ri8  of  4h''  raincdi-  '       .*•  .•.   .    .  Ii   !      ■■'^- 

#i.j^ft^a|Ni»,  c.  .:..    i^i^  du^  »f  JuW,  iHe^).6<ii«t -iSiu»b  O. 

•  j(i0$k$:^tMiM^  t<»  iter  Juciband  vbat  puriKtrte'to.  b(^  rqliatffliab- 

n:  )eii!M;\>f  4)  chKn>t^  ai^  portiaoif 

In.        ..  —    1  t^c  pf4}vitH<Mriuadi;fut- birli^  tift 

dcciic  ut  <  led  by  lier)iHa)jatMi%     AH whicl^^diui^ 

'Jlf^^^ciiLb  lunu  exhibito  to  the  bid.  ^ 


"    JUNE A^^RM,  1858.  ••   * 
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T^e  bill  cliqfges,  tlia^  tUe  (^¥elUi:^  ^Wj^,  ^ro  c^^ps^^^K" 
fell  .toh^r  in  the  division  o'f  the  janJi;  that  luir  object  '^anyi^.  ' 
preparing  her  ^rst  hjM,  to  obtai^i  the  means  gf  living  apart  frona^ 
her  .said  busbaiMi,  free   ft-oiji  tb(;  annoy  apee,  of  kis  abuse  an^ 
pr^sencej  brutalized,  ag   she  charges  him  tjo  b^j  "v^tb  i^temper-^ 
aiice,  ^nd  belieVing  th|tt  s5ie  had  speared  |p  her  ^^  borne  wher^^ 
she  might  so  live,  ^.nd  that.tKe  sgpne'Was  h^r  separate  property^, 
she  went  in  January,  1B53,  to   the  dwelling  Louse  and  took  up' . 
her  ^residencejih&re.  |  pnthe  morning  of  her  arrival,  her  buslj^nd 
not  being  present,  she.  took  possession  of  the    kdyg.     He  came*  . 
in  the  night  of  that  diy;  taokfrom  her  the  keys,  and  on  her  pro-^ 
testing  against  hisj^terforenci),  as  it  ^x.as  her  bouse,  and  iiet^'' 
saying  there  should  be  no  ligi^r  Kept  there,  he  pulled  her  nose,* 
spit  in  her  faoe,  and   went  towards  the  glace  where    the  gun* 
were  kept,  swearing  he  wonlcj  kill,  &c.  < 

t'he  bilf  abounds^  with  ^eh  cbar^es  of  abuse  and  threats,  and 
ot  th<^  defendant's  4iluakenne^s,  aad  substantially  avers  that  he  i^ 
mismanaging  the  rayniand  negrpes,.d)mmittin^  waste  in  cuttina 
the  timber  from  complainSint;'»  porti<ia  of  tlie  lan^J,  and  causeles*-., 
ly  turning  o'ff  pversoSers  'who  th»eaten  to  sue  |br  ^heir  wages  v 
that  §he  verily  believes,  in  bfs  phrenzy  fj;ora  .d^Unkennefis,  h^  wi]L  • 
in  ordar  to  annoy,  ■an'd  'diBtress^  hqr,  causelessly  punish  and  Ht, 
tr^at  her  negroes,  and  ta^e  the  life  an^ seriously  injure  som^ 
oT  them  J  'that  *ef'ioas  loss  and  iniurj  have  ^ccu.rrcd  to  t|;ie  ne^- 
giroesfrfthvliis  giving  them  n>edicin^  when  life  Was  intoxicated;  , 
fliat  on'tbis  suTbject  of  administgtiing  medicines-  to  the  slaves  ho* 
IS  a -mdrt'omaniac,  and  no,  enjti'eatv  or  jyersiiasion  ©an  iaduce  hiin 
to  desist ;  -that  "by  his  ariiel  freatrngnt  to*her,  she  has'been  driv*, 
en  from  her  own  hous^  and  she  cannot,  she  jbelieves.  live  therf 
safety,  extseipt  tinker  tlie  grotectioq  of  Has  (iJhancellor ;  tliat  th^ 
trustee,  not  de$lriYig  to  come  .in  conflict  with  his  father,  refuses 
to  maintain  her  sole  possession  of  her  hon^e,  and  that  she  is 
▼itVoutfejiecly  except  ?n  the  Cbwicery  Qoart;  that  she  propor 
ged  to  hi^^tQW&r^  iJieif. separate  hands  on  the  lands  belonging 
to  each,  ana  to  ^mploy  separate  overscqrs,  and  at  the  end  of 
the  year  t«(*criyid*e'tlie  crop,  according  to.  thpir  agreement,  but  h» 
refund  J*  that  he  has  not  accounted  for  the  past  year's  crop,  or 
paid  any  portion  o^  the  same;  thq<t  from  his  hajbitsof  intoxica- 
tion, and  state  of  ipind^prodycet;!  thereby,  the  said  defendant  is 
incapable  of  superintending  the  management  of  the  plantation 
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uii^ymgtoei^  ortf  ffeUitlg  wid  .eUtin^  proper  e^fe  6f  ^%  piNv 
rtl«  ftrops,"artd  she  .feat's  that  great  injury  will  be  done 


W  her  ihtcreai,  oritfess  jftie  court  tvin.mtcrfere  for  Jier  protec 
tioD.  She  al^O  ijh^rgH,  on  infortnatrOn/Uiat,  at  ^e  date  of  tbo 
first  deed,  atai  Vor^n  SraitI  had  al)out  t«n  thtAisand  dvllars 
iftWbnej,  dncl  1)ond4  an(i*UQte%  and  otWr  evidences  of.  de^t 
smbttDtiog  to  ^t^frt/^Te  j^ftndre|l  dollftf^,  stLbj^ct  to  ^  divlgjoD; 
but  which  Kp'fftihlariLciJfu^i^ /or.      •-'   ** 

The  complainant  prS^s  alt  injuticiion  ftg^uost  sbid  Morgan, 
^'enjoining  him'  from^^tofing  fne  dwelling  ^ioiise  of  th»  com- 
plainant as  dcieril^dd  in  the  deed,.tlr.tflc  yard  of  sj^iU  dwulhng, 
Xfc  from  apprudching  tipax  enQi^h.tO'^c  sfild  hipusc  .t«  speak  to 
her  while  she  is  there,  offrom  cqAi^g  or  spoakipg  to  Iicf  in  Tk 
harsh  (Jr  abueive  aianHer_,  or  "in  aljusive  langpagd,  or  from  an- 
noying, harra^sing  or  disturbing  Ret*,  fh, any  other  ijBanner|^.(vr 
Wlp^jiesing  upon  her,  until' tire  *{nrth'cr      -       i-    —  ,1 

fh%t*he  be  enjoined  from  cutting  down    \^        i 
land  of  the  complainant  in  the  bi^  deScfrlboJ,  p*  rftnoting  atfy* 
of  the  timber  cut  down  by  1dm  ou'said  )!atid,  or  any,  of  the  Vaife. 
made  of  timber  out  on  said  Ifed,  or  Irom  using  any  of  the  hoiise. 
logs  and  polfea  cat  clftwn  by  him,  or  whibh  gaay  ha've  been  hifyle^^ 
by  him  from  her  lands  ttJ*  his  owj!  ^a<it,   untif  tl^e  further  ordex* 
of  the  court ;  also^  praj's  th!it  ji*  YeceTver  be  appo^^'^  '^.  *'■  ^  'V'> 
possefsion  of  the  plantation  »r;d,4iegr(ieSj  Wses,  : 
provisions*,  and  every  tiing  nacpssary  to'  ^awy  <j[n  tilt  , 
operationj&,  with  directions  to  imke  t1;  •  ^•>- ■>    .  and  to  dioi/wc -^^  ui' 
ttiC  cotton,  and  with  siidti-fart^er  <frr.  may  be  t\ccessa- 

ry  to  protect  the  rights  of  thfe  complainant,  an^  th*t  snia  Mdt^ 
jgui  Smith  Ixf  ^hjolkijcT  from  interfering  in  any,wi«e  with  the  re- 
ceiver iu  the  mjCnagement  or  control  of^the  safae  ?  atso  prays  aij 
account  of  the  crop  roSfiolfiki  ^852,  and  ^fttre  mdhi 
in  action  owijed  by 'Smith  at  the  tiwe  yf  the   %r^i   a- 
ngm^,  the  S9tU  March,  1S52,  and  Vhkih  is  subj<?(jt 
ion  in  virtue  of  atid  agwerafnt,  and  At 'an  noeOHnt 
of  the  value  of  tfce  timber' wL?th  ^aid   Morg^i*  kas  cm  iowu 
from  the  land*  it  odwphiihanl,  alj  whicli,   she  prays,  maj'  !)c 
decreed  to  her  trustee,    Fmnk  J.  Stqiith,  foi*  her  sole  •.'.■ 
rate  use.     The  bill  oonc*lii<}»s.  witb  a  pra/ei*  *for  s|  (Uvorc  a 
mensa  et  thoro,  and  for  geucft^  reliof,  «ind  tnakes  the   ff u*-teo, 
Frank  .1.  Smith,  and  Mor^'an  Smiiii.  parti' .-  Ji'fciMlaTit,-, 


The  bill  Vas   s^srorn  to  by  Mrs.  Smith,   and  exhibited  to  th,e       '/-i^. 
Chancellor  (L^sesne)  on  th,e  21st)  June,  1^53,  who  made  a  JuUy 
that,  on  complainant's  next  friend  entering  into  bond,  with  ap-  .^ 

p^ved  security,  in  the  sum  of  twenty  thousand  dollars,  payable 
to,  thef  register' of  the  Chancery  Court,  and  conditioned  to  pay 
all  damages  which  the  defendant  Morgan  Smith  might  sustain         •  /• 
by  the  suing  out  the  iOfjunctions  prayed  for,  if  the  same  should      •.     , 
be  dissolved,  then  that  injunctions  iseue  according  to  the  prayer       1    • 
of  the  bill.  ',■:        •  y»     '    *  "  *   .'.   '. 

The  bon<l  required  by  the  j?g#  was  ^an*   and  the  register       ' 
issued  an  injunction  accordingly,  on  the.  24th  June,  1853. 

On  the  same  day,  the  solicitors  for  the  complainant  caused    . 
a  written  notice  to  be  served  upon  the  defendant, -Morgan  Smith, 
informing  him4ihat  on  the  ne?t   day  (June  the  25"th)  the  com-    /  *  : 
plainant  would  moye  the  Chancellor,  then  holding  the  Chancery       .■    .• 
Court  in  Montgomery,  for  the  appointment  of  a  receiver  to  take*       .  • 
possession  of  the  plantation  and  premise^  iril  the  bill  described,        v 
and  then  in  possession   of  said  defendant,  and  also  of  all  th^    •  •  ,  • 
negroes,  stock,  &c.  &c.,  employed  upon  said  premises  in  carry-   •  ' 
ing  on  the  /arming  operations  ;  and  that  she  would  ask  for  di-     •    • 
rections  to  euph' receiver,  a^  to  making  the  crops  and  disposing  • 
of  the  cotton,  and  upon  his  appointment,  for  an  injunction  against,  . 
Smith's  interference  in  any  way  with  his  possession,  manage-    •     ".-  ' 
ment  or  eonifol:  Qi  the  trust  so  delegated  by  the  Chancellor.—*      '•   , 
This  notice, 'Sjtated  that  the  grounds  of  the  application  were  to 
be  fouij^l  iii,  th.«  bi^ J^ed  by.  tbg>Ggisi plainant,  supported  by  a&.- 

daviJMlkv  ;,^J!»,'-^;iit  •lyr^-^t .•;«,-«»'" •♦  * 

On  the  day*app©iate45  tt>e  passes  appeared  before  the  Chan- 
cellor, by^  their  solicitors,  an^  the  cause  was  postponed  until  th^"    '    - 
^.t^,  wheji  tl^ChanQellortproceeded,  tQ  the  consideration  of  the 
motion.  .  ^l  *••.■,*  *  ■ 

The  defendant  ^esir(^  |urther  tijne  in  order  to  file  his  answer, 
that  he  might  lead  it  .upon  tiie. hearing  of  the  motion  for  a  v  ' 
receiver,  and  made  affidavit  that  hts  answer  would  amount  to  a 
denial  on  oath  of  all  the  e«[uities  of  the  bill.     In  order  to  avoid 
further  delay,  ^t  was  consented  by  the  complainant  that  tho  an-  ^' 

swer  pf  the  defendant  should  be  considered  as  filed  and  as  read 
upon  tjie  trial,  and  that  the  Chanqellpr  should  regard  it  as  de- 
nying all  the  equities  ^  the  biH.    'Thereupon,  the  complainant        ,    • 
read  a  copy  of  her  t\\  sfe  certified  by  the  r  egister  of  Lownde^   .     '  ' 
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Clitjiflyj  and  »pl»mit)te(^  tti*  Hfiidaviw'  of  Frti?k.  J.'Srafth,  Jo- 
flej^H  5.  Mdfrtl*M  fine!  John  CtnT«tie.  It  npppared  tliat  flicker 
af!i(lav*i  '  '  *  ^M^n  submitfeM  to  thd  acflj^torsibv  (^  (^femlafnt ; 
but  tli<  int  htul  no  riotico  otfifeHHs*  (!lf  tite,  nrfwes  ^f  ttfp 

|>€Wofi8  whose  affidavits  wotilB  Vff'fisecl  on  the  trial.'    T! '    -I 
fepdant's  solicitOrB   moved  to   rVjl»ct  t^ie  nffi-''     '  port  the 

ground  :  let,  that  they  could  not  prope^Ty  be  i  - .  ..  such  an 
a-ppHcation,  and  2nd,  thaftKe  cfefeftdant^hould  bave'%e^  Noti- 
fied of  the  /lames  of  the  pdVsons  whoee  affidavits  would  ^ 

upon,  whem'Tie  wfts  infonned  of  the  tn©<K)fr.  *  ffhesl  obj. 

were  oyeft^led  by  the  OhahceTTo^,  njld  tiherff^davits  wefe  or- 
dewd  to  be  fiied  as  part  of  the-wcordfn  Hie  catlse.  '  Thereupon, 
AeChaneeHor  ordered  that  ^  a  reeeiter  Be  a^prnfltSd  to  t4fc§ 
p^hB^idn'of'the  plantation,  uepJJeft^  horsw,  tnHK?9,*  stock  ax>d 
pfoviffans,  mentiohed  in  the  bit!  ar*d  for  whV'h  a'-r^ceiTer  is 
th^^ehi  prayed,  and  alflo  to  t*ke  cliAl'^  of  evtrry 'thjhg  on  #i6 
plantation  necessary  to  carr^  Sn'the  pTafttlk^ioft  opersrtiotiB,  MA 
that  said  reoeh^er  proceed  to  in»k«f  lina  gather  the  crtjp»,  tfftd 
disp68e  of  the  cofton  wh^n  ready  Tor  ma rlf^,   ind  that  he  and 
either  of  the  parties  have  leatt  to  apply  t»  the  catirt "  fpr  any 
other  or  flirtber  tJire«tibn8  ti).  1i^  aib  may -"be  naoessary ;  inA 
4hat  it  be  referred  to  the  regt?1)er    of  the  Chawjery  Court  af 
Hayneville  to  apponit  a  fit  and  pi^per  person  tcTbe  the  upceiver 
aforesaid  of  said  property  '«nA  er^s:  the  per sMi  %o  to"  be  *J>. 
pointed  first  giving  bend  in  thfe  sum*  of  twenty -Ave  tWi^anfl 
dollars,  to  be  approved  by  the  reglstcT,    ^u\f    to  accdKit  for 
and  pay  over  what  moneys  he  may  receive  ttjerefn6m,  a*4  -ft©* 
count  for  and  deliver  the  property  po  received  by  ^im*,  (Wccor^i^g 
to  the  order  and  direction  df  the  obu'rt.'?     Atifl  it  wa»  ordered 
that   th«  defendant,  M«rg«n«  Smith,'  deliver  ^  ^h  receiver, 
whep  so  appointed,  the  possession  of  said  plairtatiofi  aiid  n»^ 
groep,  ai^d  other  personalty^  above  menlidhed.     T^'  this  ordef  the 
defendant  ot)jef?l;ea,'  ahd  prayed  att.app«al  to  thil  court,  Wbiea 
%e8  allowed  upon  hi3  givjng  'setfurfly  for  *tbe  «»fet  of  tfe^  couit 
irithin  sixty  days . 


Ptwok  J.  Smith,  who,  he  says  ih  th6  orcfer  cf  appointment,  wm 
proposed  by  the  cooapUuiaijt's   ^ollcitore,  aud  with  wLom  h« 


JVTfiR'iM^!  1S53. 


Ex  Parte  Morgan  Smith. 


Was  well- acquiirrteo,  and  Tie  !ia3  upon  inqfuiry  Sf'dtherg  aim  as- 
certained that  he,t^as  a  fit  aiid  proper  person  Tor^aid  office,  and 
the  said  receiver  entered  into  th^  required  jbond  'Tt^th  sedn'rity, 
wWch  bond  was  by  Ijiju  approved.  ,  *    ,   ' 

It  18  deemed  needless  to  sefr  out  the  affidavits ;  they  fully 
sustain  the  principal  allegations  of  the  bill. 

Belser  &  Rice  aJjd  N.  Harris,  f6r  the.relatot- : 
•'    1.  No  person  shall  be  deprived  of  life,  liberty  or  property 
\«ithout    due  process  of  law.-^-5  A4neij4pQent   Const.  U.   S. 
§10  Bill  of  Rights  of  Ala.       •"•'.',•, 

2.  The  Supreme  Court  of  Alabama  has  power  to  issue  any 
"remedial"  or  "  original "  writ,  wjiiph  may  be  necessary  to 
give  it  a  genial  superintendence  and ,  cohirot  of  irif error  juris- 
dictions. The  phrase  "  inferior  jurisdictions  *'  here  used,  in- 
cludes every  chancellor,  chiticery  court,  circuit  judge  and- 
circuit  court  in  Alabama,  ag'  well  as  courts  and  magistrates 
whose  powers  are  still  more  ciriumscyibod.— Const.  Art.  5  §  2. 

3.  There  can  be  no  douBt  of  the  power  of  the  Supreme  Court 
to  issue  a  writ  of  prohibiten  pf  'ntandamus,* or  any  other  reme- 
dial or  original  writ,  to]a  Chancery  Goiirb  or  to  a  Chancellor.-^ 
Glasscock  v.  Johnston,  2  Ala.  Rep.  5Il9  ;  Tlw  Stjate  ex  r^, 
Att'y  Gen.  v.  Porter,  1  Ala.  Rep.  688.     ''  ' '  , '  * '  '  '        '  ; 

4.  It  is  not  only  the  right  of  the  Snpreme  Court  to  iss^e  stltjli 
writs,  but  its  plain  constitutional  duty,  vrherevet  the  issuance  of 
such  a  writ  becomes  "necessary  to  give  it  a  general  fiuperiB-' 
'lendence*  and  control  "  of  any  ^tisdictiofl  m  the  State  "  infeA 
rior"  to  the'.  Supreme  OourJ;.  *E^ery'"^xm*cise  of  lawless  or 
unauthorized  pofwer  by  ^uy'i6ferl<^.)urife9ijetion  in  this  State,  is 
(Subject  to  the  ^coijijo^*^  of  {fya^u^romft  Goiirt. 

^    5.  The  new  *CQdfr  of  Alabama*  ^  ^g^fe^Tlgci^VeS,  tli?it  ^*,r6- 

«eiYers  c^in  a»ly  be  appointed  by  i/te^dimc^llorT*:     \  ^    -"  '  ^ 

'^.■•'  tt.is  w^ll  gett11^4,  thj^t^ii  judjciat  ^Iflqer  yinn<5l;\ dfl^gate^ 

another  the  power  aittf- atitliDi^lJr  tJy  la^.efitrasted  to  him.— Hut- 

Jer  v.  Foster,  14  hi.  .ltfcp/gj^j%eri.tJr6ke,  1  Cowperj^R; 

:^6 ;  Perkins  v.  Reed,  Vt-^&.  Jj^./^v;" '/  ",'  .'*  ^' ,, 

The  Chancellor  (loes  not  m  this  ^ase.  d'ppbint  n  receiver,  btit 

orders  that  "  a  receivej'  be  rtppofn!\ed,*'  'and  "  that  it'be  referred 

to  the . register  oT  said  Chance¥^  CouVt  at  HayneviUe'^o  appoint 

a  fitftod  proper  persop  to  be  thercijelver  aforesaid  of  the  s^id 
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property  and  cacps,"  l:o«>    Thi§  vcist  is  ia^lo  in  \nwiatlcn,  in 
Mon^^ooi^ry  Coyftty,  An  die  27th  Juno^  "iu  vaca; 

tion^^Jfune  ^tR,  I8;j3,"*tlv?  s&ia  rnglslpr  at  ttaynrvnic,  rnvVr 
color  of  said  <»nder| 'BppointecH  iVank  J,.  Sm 
The  said  order  .of  ^lO  Chancellor  dirt^cW  4*^  i-c^i^ttn-  tu  take  a 
bond  ^ith  security,  ih  the  giim"  of  j$2oOOO,  duly  to  skcijoujit  Ac. 
•  from  the  person  who  might  "be  appointed  B^cwver  Dy*  said'  re^ie- 
tv,  and  a  bond  wag  taket)  b}[  ih^irogisidp.  The  sfiid  or4«f  of 
•tb«  ^iiftooellor  wa^  that  the.i^  Mo,]^^  Sjnitli  ^e  rftlator) 
^"delirer  to  wch  recaiver^  vb*Q,  so  *pp(int^,  the  ppe?* 
said"  real  and  personal  estate.  * Tlie  relator  |»ly;ected  ujid  ex- 
cepted to  each  uf  the  rulii)g^i6f  tKe  Chaacellor  in  tlit  piemiso.-?. 

One  half  of_  the  "property  consisting  '<|f  landsj  *  p?autatl«n 
with  a  growing  crop  tliereon^  slaves  and  other jjersc 
admitttd  by  the  bill  itsfclf  to  )>t'the  IwtchiBive  pj lipei  i 
relatoi*^  upoji  whicJi  the  com|Jlaifi^f  has  %o  cjqjm  j^or  /■ 
ever,  either  legal  or  equitabie!.  The  rela'tpr.  h,a3  ,^  other  lajids 
or  slsUre's,  except  such  as  are'-^"^^ '•;> -'-d  t)y^  tfiebill  ep'"^  —in,,  fi.nf 
the  recejrerhe  appointed,*   ..  .  .  ;i  man  of  we;; 

this  6rder  of  the^Ohauce^orij  ^P4  *BR'  "^  *  receiver^  i^fr 

^nved  of  the  control  ^nd.ff>iscsstoi\s/  ui  ^*r^c. 

.   Now,  for  th^'«dke  if  .ar|^ui|e5t,.let*ft  I''l  tint  tue 

Cbancellor  hqA  jnrhiictt^  hf  ihe  cfise^ade  b^  t!  Fiic 

concession  (^s.  tW|t  ^^^^^^^the\f^r^at  mints  inTi^ivea  in  the 
present  opj^^catiov*.  X^a*  poipt  *%  that  the  Ctiancellor'lm.3  no 
jurisdiction,  n6  pow$i\  .to  d^egatt^otke^re^ttr^  /  -n/- 

rmnt  of  ar4c^!ik£r,  TWr'itkor^Gt^  the  ^^clat  '     "    ' 
receiver,^"  when^ s^  rrjip^rnied/'  all  ht  fl'  ^        .        i 

slavqff   ai)d,.c^r  ^ers«oekl^«—  *^^?J^i-J 

Bacon's  Abr.  230-*2;38 ;  JJowl-iBd  v.  iliA-feLuU^Jo,  1  Ld.Tl|«ff 
(i0^;  Gwilci  V,  Gvyp«r,  ^  Eist^  Ron.  V!(\\. '  H.nvLnVi-  i'oeR^ 
equity  there*  iMype  id  ^  fcilT*^!  pw 

Jorisdicti(.>n  of  tl^.(3haQ«clU>»  over  tlio  caup  i^iailj  hy  Ihc  bUL  it 
is  ckar  thathi."  '"■*T''^»','«lrl<^ating  to  ?),.•  vrgig^teit  tli?  ajIWfitOicni 
i£  the  receiver,  y  •oii.-^ '  !l^'».  -^Slf,  0^  *<*i»?4- 

Now  shall  that  ¥oui  o^fiUr^.af^  tltef>v*4-ef(][iugsli&.<l^l]LitiaQ)roQl^ 
of  it,  stand  uutil^the  em»l1i<jftv^<jf  thc'b'iii'^  *  ^^-'n  fl"'-  cejV- 
CT  Appointed  ander  it,  hold  thg  property  Uii  ror 

i»  maiiCj  frow  \shi«lj  nil  apjtfal  wijl^jic  ?.  Shftjl  tit. 
."    twlj,  by  tlio  higbcst  jl^difijtt^*to-i|)Vi^^]  in  i\^ 


'  1 
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order  was  vauo,  wd'/;oMM  T^^/nteVfera;  btit '^1  jfl  is  void,  we  ^ 
will  not  ;  you  mii'st  resist ahd 'disobey  the  grder,' an(J  defy  the 
dhanqellor  and  th(f  repeiver,  or  you  may 'fering  your  actions  of 
trespijss  a-aaiiafBt  alt^iio  ?ake  yoiy:  property  Under  the  oVder.  Is 
such  the  ^'eontroy^  over  inferior  jurisdictions,  which  tfae  90H- 
stitution  iias  enjt)in^d  upon  the  Supreme  Court  1 
*The  bond  taken 'ojT  the^receitef  is  Ao' security,  fth  ynfi^A- 
JacTcsoi^  v!  Tjie  Gevernor,  IS  Xia.  Rep.  703. 

"Kv6ry  persoip,  for  an  injury  donp  hinj  in  his  lands,  goods, 
person  or  reJaitdtioti/'shaU.  have  Yeijledy  by  dijye  course  0^  law,; 
and  l;igX''  ^^  justice  administere(i  without  ^K,  denial  or  de- 
ti^'y^—\  1^,  ^ill  of  R?ghts  ($f.  Ala/ 

*T^tie  rejator  h'aS  been  iBrjiired  by  tTie  ^pointmeut  of  a  receiver, 
as  ibove  sBd^^.  His  15ga1  rights  have*  been  taken  froto  him.' 
He  is  entitled  to  a  "remedy,^'  and  "without  delay."  The 
remedy,  of  q«)yirse„,»aust,^  i|n  ade<^uaiQ  Qpe.  The  question  then 
iSj  ^^«i^J;  k»  the  remedy  I  An.  appeal  will  tiotjie.  Writs  6f  error 
mce  akboJislipd.  "yhe  romedy  must  be  a  certiorari,  a  mandamus 
or  p'roHibitix)n.  Ati,(l  we  thkit  a  prohibition  is  the  adequjate  and 
appropriate  yemedy,,  bemuSe>,  li  jn  Ui^  j)roceedings  of  tjie  Chan- 
cellor, he  has  done  !?ome  unlanyftil  .acts  and  some  lawful  acts* 
this  cpu*t  ill  issHing  the  p^-ohibition  may  lawfully  distinguish 
Between  such  lawful, %nd  unlawful  acts,  and  prohibit  only  th^, 
unlawful  acts. — 8  Bacon's  Abr.  2lB,  227.  Or,  ii  part  enly^ 
be  without  the  juriisdictioh  ^  the  ChaiKjellor,  tljis  •  court  maj^ 
issue  the^j)rohibitiQri  »8  to  aH.— vl  Xd.  Raym.  798,  and  8  Ba- 
con's Abr^,,  5M^ra;.3  I>alljfs  I\ep.  Whatever- may  be  the  proper 
■\yj;itj  this  ,«ourt  auaht  to^  i^siie.  .^he  i^elator  applies  for  the 
pTOper  writ,  whatever  it  may  be.  ^   ■ 

•  ^.  The  Clia^c^ios  himself  ha(J  no  power,,  in  this  case,  to  ap- 
point a  receiver.,'  yhisi^jiot  a, <;as«  for  a  receiver.  ' 

•  The  bili*c^nnot  be  gtistained  as  a  bili  for  divorce  a  mensa  et' 
thoro,  bec&us^  the  husbapd  hiid,  by  voluntary  agreement,  per- 
manently separated,  jand,  full  provision  Imd   been  made  for   her 
by  her  husbjkTid,  tihick  she  had  accepted.     Regarding  the  bill  as 
a  bill  for  divorce  a  inenfa  ei  ihoTo,  it  would  not  authorise  the 

Chancellor  either  ta  issue  an  iiy  unction  or  appoint  a  receiver • 

New  Code,  §  19f0",  198(1 

The  bill  is  not  authorized  by  sections  1994  or  1998  of  the 
Hew  Code,  whiok  iw^  ««cti{tt>0  coij^^titude  tb(^  gnl;a  gs/^^Hty  m. 


104  •    -ALMn^^\. 

:j — ^ ^ , li-/^-  -  --.-^ .  ■    .    ■-  . 

Ex  Purt  -^iiiith/  •         ■■  f 

. k .-^  fe. : 

'U%rritiil  wemau  to  invoke  the  ^id  ot  j^hancery  foi*  the  protection 
of  ber  strafe  eataic.  o%  f<jr  protofttwn  of  herself  out  of  the  hua* 
band'ii  estate  a2''iiu9t  iiis  iipptiovidence  oy  iiit^inporauea. 
'  7. 'Tl»ia  ianotcvdi  Voiso  for'aAifcjunctioil^  Jf^evety  tfitiig 
ffUtl^d'i'n  the  bill-be  ttifc^  .there  '\e  »  plain,  a^e^iti&tc  ^4  9om- 
pKt^^jHsm^l^  at  lav  for  av^ry  grievance  therehi  Alleged.  Thfi 
trustoei'*  name  «6uIdW  used  m  suits  *ati'law'^»'ey^Q  ilf  he  wi  re  v\>- 
poeed  to  itsuse.— Roden  v.  Murplij^,  lO  5Lla»  R.  j  St*t^  v, 
AJitcbcn^  '2  Bailej's  Rep.» *228;.La.4rtpan  v,  lio^an,  7  l^ev  ^^»^«ft. 
^•^HowBUv,WoU^6^r^e.E3k  I^^^  '*'    /.-    .  ,^- 

The  Ml  111  this  case  is  vi.efforli  to  tlrafisfer  to.lih^Ohanoery 
Couft  matters,  of  exclusivie  l(ipat  cognizance. --Mjontg.^  W.  P. 
RV  E.  Co,  ^.  )Valtop,.  li^la.  Rep.;*  ifbwoil  v.  IJowoll,  5  Ire- 
d©U  s  Equity_,Rg|>..258. 

Jofiji'  A.  ELTkfoR*  W  Tgonsr  H.  WAff*f  cof^  r.  **  '■'  •' 
_*^.  Irire  bin  hasc^mt^On  tTyr^o'^dunds,  vlaf'^'  I.^'fUt*5k4tH- 
^ry  cKfged.  "^'Tho'criicltrca^ent— ^Moyler  v.  Mo^f,tl* 
ATa.'p^Oi  Jlughes  V.  Hugli5B,  t^  AW:  tOl'.  •  1  "the^'waftte' 
of  File  j<^int  propcjty,*tW^  is,  hi  the  c#6jpfe'^iTd»'of  *th^  projieft^ 
^f*which  tHerc  wa|J^  joifttcoiitroh  ^         •        *      . 

2.  By  ISc  a^eemont  of  2StJ^  Detwnlber,  18.^^,  Morgfh  Smitli 
actiuirodarThit'crest'm  «uft  cohtcot  ()ver  th<!  property,  revd'  xnd 
persoudf,  or  hi^  wife,  jointly  wfth  the  tfuUge,  and  i^  ainl  Ufa 
wife  arp  tenants  i*-'  cwnifcop  ot  fhe  irlji vidua!  Property  and  of  th« 
crops;  'iJ[mi  hi3*Hia(Ti}tgenieht  of *tliis  property  iS  not  tfi^  subject 
of  airadWbn  at  ^vf.''  'If  it  were,  t!i^  trusted' ha»  refnsed  to  do. 
anything.  iJoi  fi*om  tfie  lAfure  of  tiiis  iiian!>g6iBen't,1t  is  ehoWn 
that  the  bjury  jiyill  be  i/r«p»ra.\)le.  '        •  . 

♦  B.'Th(?  appoint irtent «f  a-  A;cei\'^eJ'  Ayas'.^hm  tth«  powelpT 
the  Chancelldi*,'ftJ)3  if  was.  jfl-operty  ekercls§a,  ^  *.''.'  ''■"' 
^'  Th6  selection'  of  the  person  to  ict  Us  su^li  1«^  refcrred  tf^it^ 
register.  •Tlii»'isr  a^^suftTarfd  pripe/  bahWe.— 1  l$mith*p  Chan- 
tje^Z-Praetico^'fTtrvR^);  B  T^iniH^s  CTi.' Pr.  p.  tOTG',  Code  of 

"^ '*f.  Tlie  nature  v^  ^^     ^^'"'^  of  pryhihiwon  it;  lo  stftp  Jvii  proceed- 
'ift^  m  tic  crius(*:-^S  Il.ic  .u'i'  Ab.''nfle  'Pco^iibilion,  2^;  S 
Blackstonc*»Coni,  112^.        .         '      ;     •'•   ^* 

*^:, '5.  Id  England,  tliis^fj.  i>) /5etfefexlBi^»&ki,  except  in  the 

M  \-       '  ■    ■  ' 
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f<41otriNg>eaiS<[>8  ;     1.  VVlieii  ipfeciAf  jMift^  of  iiTnited  jurisdic- 
tion took  cognizance  of  a  mtlttei'  not  Vithin  their  jurisdiction. 
2.  Whenj  in  J,tie'(K)Up|e  of  tJaeir"  picioeeedings   on  some  matter 
arising  incid<?ntally J,  tliej  exceed^^  their  jurisdiction.     3.  Wheij- 
such  covwts  ■aot  eontrary  tf  tiie  rules  *of  <efidecce  according  to. 
the  eommon  laV,  wlren  tb^se. rules. of  evidenoe   siiould  prevail.. 
4.  When  fchej  try  ti,  matter  contrary  to  the  course  of  the  com-.; 
ii«)n  Jaw,  whiQh^.sfbattld  have  isspen  tilled  k^  tJje  common  la^.    5*. 
Whjefir  they  migooi^trse  pin  .act  of  parliament.    And  all  these  ca-* 
ses^  we  insist,  fall  in  fact  tinder  the  general  head  of  an  excess 
of  jurisdiction. — :d'rftnt> ▼'."Gould,  2  H.  Black.  101,  104  ;  Gould* 
V.  Gappsr,  5  East.345  ;   -Ld.  Camden  v,  Jiome,  4  Term  382  ; 
Hooa^  v.,  Ld.  GaiUidon,  ♦2  H.  JBtetck.  5s33  ;  3  Blacjkstone's  Com., 
(see  alfeo  'note  29)   112,  113,  114 ;  Bacon's    Ab.  ^  vol.  $06  j>  ^ 
Burgef  y.  Carier,  1  McMu^^illL-'  /^  f   '•-•..  \*h»  }a'  ' 
^.  Tlie  propriety  and  Qven  {>6wer4»  issue -iuch  writs,  in  nsaf^ 

other  cases  thuu  wher«  xhe  interior  courts  exceed  their  iurisdic-^  - 
*■  ♦         ' ,      .  .  .     -' 

tion,  ha^  heeh  questioned  And  denied  ift  the  Enghsh  courts  i% 

some  eases — IjiJil  v.  Good,  Yau^hap  Rep.  304:  Harrison  v./ 
Burwoll,  Vaugkau  Rep,  206';. Lc^'d  Camden  v.  Home,  (Buller, 
J.,)  4, Term  39&,?  399.     'J^a  the-sanafe  effect  are  the   opinions  of 
Ashurst,  J.,  and  GiK)se,   J.^  the  same   case,— Home  v.  Lord^. 
Camden,  2H.  Bi.ack'.^535*^-J  ;  Gould  v.  Gapper,  5  East  365;,:  '' 
Bvyzjaer  v.  ^tl^ias,^.  J  H^  Black.  164;  Grant  v.  Goujd,  2  H. 
Black,  m.  ,       •■•;•-;.      .■    r    .  .     ^ 

- .  X.  Jo  other  thaa,aas^«  '\vh#i'«  t^  yeoord  «hows  the  excels  of 
jurisdiction,  the  party  compiainihg  must  feaye  insisted  on,  or  ob- 
jected to,  the  nvitfcel-'fhe  d^terminajtion  of  which  by  thfe  court  is 
th#,.iiUitt6i"-oT  oomj>laint^— *Oases  supr-Qi 

.*ft' M€)l«  irrf^Hlaritiog*  jn  tha  pi'o«e6di^gs  flf  such  hrferior 
flirts,  accordiiig  to  their  Q^yr)  laW,  do  not  warrant  a  prohibition, 
unless  they  interfere  with  Some^  ri_ght  or  benefit  given  by  the 
stjitut^  Of  coQiti*^  law. — IJome  v,'  jUd.  Capiden,  2  H.  Black. 
639..        •        .     „       .,.\,      ,  ".  ,      .\-.   ,    ,         . 

9.  FfCUH;^e  oliaracte]^  pf  tho  ixd^^^ior  courts  where  thpse  quef- 
lioiis  arose,  iftd  fi^oq^Xite  .paseg  and  the  reasoning,  of  th^  court, 
it  is  plainly  infei'rdble  that  such  wHte  ^v^re  not  allowed  to  inferi- 
Qr  courts  of  iini«Y^«i*jm-i^dj^.tioo^  whose  proceeduigs  were  accord-, 
ing  -t©  the  course  of  the- general  6omi»oa  Jjaiv  ofthe  land-.        .,> 

10.  It  is  not  granted  to  a  want  pf  chancery,  when  the  subject 

n 


11.  The  current  of  AtltlioTitios  irt  tlid  Uffffld'  SW^  ghrw  that, 
when  the  subject  in attey  m  nitlmt  the  c(^frfzanfet«f*  A^cotirt,  a' 
j^ohibition  will  »ot  !te'  aHowea. — AAmre  t^  ^oplfinsT"  DufHy 
167  ;  Ex  Parte  Qor^oT),  3  Hill  N.  Y-.'868-^  Peeler  v.  Sewftr*, 
7  Wendell  518;  Arnold  r.  Shield*,  ^  Ddnk  ]8rPDop?t  v. 
Judges,  Ac,  30  Weftd«5if  66§ ;  EstPttrfe  Btaftklmrri,  6  AYkluT- 
888  21 ;  Ear  Parfc  Willialttfr,  ^  Arkimsaie  537  *,  Leonard's  Case, 
3  Richardson  111  ;  Clayton* vi  Heidleb^g,  9  S.  &  Mar.  623; 
State  V.  Mahdj,  2  Notf*  ^eCord  410 ;  Gray  t.  Court,  &c.*,' 
3  McCord  175  ;  Stat«  v.  Wtijrte,  2  N.  &  McCord'  174  ;  Mc-^ 
Donald  v.  EtfB,  1  Kott^fc  UdCtr^  :601.<;  8tMe  v.  |Udj^  2 
Bailey  560.  i   "  ••.•:  i  v^'  •   .-*  -r^.',  ^..^  ^.%.  ^V  .^r- 

12.  What  is  meant  tJif^^'w^^^^'i^S)  ^^'^  that  on  thccase. 
nhide  the  court  Wffl  not  tiimftt  teiief,  Iftit  from  ttie  nature:  of  the 
case  as  shown  by  the  Tecotd^  the  ci^uxX  cannot  u«<Tertalre  to  de- 
cide whether  th6  part^  l^aTl  have  refJef  or  nOt.  "TMt  debends 
nA  the  nattire  of  fbe'caee  itself,  or  of  the  preceding.      .%  '  • 

;r  18.  The  powers  of  the  Supreme  Court  tfDder  the  constitdllifcil 
to  issue  wtitsi  hat»  bfecn  defined  to  be  for  tho  {)urpo8e  of  giving 
to  thfs  court  a  gcueml  superintendence  and  cOntro?  (rf  infer iot 
jurisdictions  ;  and  this  is  said  to  be  **wht?p  etme  court,  or  s«me 
judge  c^  -a  court,  invested  with  a«<bbrity  to  act  ia  the  preaiwe, 
has  undertaken  to  decide  upon  the  case  of  a  party  jigg^-i^ved,  o^ 
withont  just  cause  has  refused  toenterthinthe  same. — Ex  Parte 
Simontoh,  9  Pojrter  383.  •    * 

CHILTON;  d/ J^.— Bjr  the  Secqpi  section  -of  the  fifth  artieT<f 
of  the  coustttution  of  thfa-Slate^nt  i»  'decWed  that,  ''The  Su- 
preme Court,  exdept  m  c^seS  otherwise  dtreetcd  by  thi«  constitn- 
tion,  shall  have  appclla\e  jurisdiction  only,  which  ^haH  be  co-* 
ejrfenftivo  with  tfe^  State,  «md«r  such  res triction«^Tkii'|gnli*ioB<s, 
not  repugnant  to  this  Constitution,  asjuay  from  time  to  time  bd 
prescribed  by  law ;  Provided ^  t^jat'thc  SupreuK?  Cdtrr^  shall  have 
power  to  issue  writs  Tof  injunction,  mandamtis,  ^quo  warrant^f 
habeas  corpus,  and  sucK  other  remedial  and  original  writs  as 
may  be  necessary  to  give  it  a  genera)  JuperibteAdeftoraad  epn* 
trol  of  tnferior  jurisdictiofls."        -*     *•••."  t     <*^  ••r.i"" 

It  is  insisted  by  the  counsel  who  have  argued  in  favof'.c^  iM 


JtJNE  TERM,  1858.  IO7 


Ef  Parte  Morgan  Bmiih. 


-application,  that  it  is  the  duty  of  the  court,  under  the  above 
provision  of  the  constitution,  to  interpose  and  arrest  the  further 
action  of  the  Chancellor  in  refereijce  to  the  property  mentioned 
in  the  bill,  and  to  restore  to  the  defendant  the  possession  and 
QDutrol  thereof,  which »  they  allege,  have  been  illegally  taken 
from  him.  They  maintain  that,  under  the  facts,  as  shown  by 
the  record,  the  writ  of  prohibition  lies;  but  that,  if  it  does  not, 
,  thia  coart  should  send  out  seme  other  writ,  or  even  frame  a  new 
.  .j^^rit,  80  as  to  effect  that  object. 

1.  .>.,  ^  I  entertain  no  doubt  as  to  the  power  and  authority  of  this 
',^tt^,  ia  a  proper  case^  to  restrain' by  writ  ef  prohibition  the 
ttnautborized  aotion  or  proceedings  of  the  inferior  courts.  The 
question  in  the  present  case  is,  whether  the  record  accompany- 
ing the  application  presents  such  a  state  of  facts  as  will  justify 
the  resort  to  such  extraordinary  process. 

AjQording  to  the  course  of  the  common  law",  the  writ  of  pro- 
hibition lies,  where  a  party  is  drawn  ad  aliud  examen  by  a  juris-  • 
diction  or  manner  qf  process  disallowed  by  the  laws  of  the  landj 
or,  j^vhere  in  handling  matters  clearly  within  their  cognizance, 
ir-the  inferior  coyrt^  transgress  the  "bounds  prescribed  to  them  by 
'  ^-the  law. — 3<  Bl.Com.  112.     If  the   inferior  court  rightfully 
*•  has  jurisdiction,  and  in  its  proceedings  commits  errors,  this  is 
not  the  remedy  for  their  correction. — The  People  v.  Seward,  7 
y^-Wend.  5^18;    8  Bacon's  Abr.,  by  Bouv.,  210. 

V  ,  It  seems,  also,  now  to  be  well  settled  in  England,  although 

V  jjjt  WQjS  formerly  questioned,  that  the  awarding  of  a  prohibition  is 
-  g^^  matter  discretionary,  that  is,  "from  the  circumstances  of  the 

case,  the  superior  courts  are  at  liberty  to  exercise  a  legal  discre- 
tion, herein,  .but  not  an  arbitrary  one,  in  refusing  prohibitions 
^*.vjhQre  in  gacU  like  cases  they  have  been  granted,  or  where  by 
the  4aws  and  statutes  of  the  realm  they  ought  to  be  granted." — 
8  Bi^ccu's  Abr.,  title  Prohibition,  B.,  and  the  authorities  there 
.  c^ed.     T^e,  same  doctrine  'is  w^ll  sustained  by  the  American 
casesv-^Gray  v.  Court  of  Magistrates  and  Freeholders,  3  Mc- 
*    Cord  175-7T;  The  State  v.  John  Hudnall  et  al.,  2  Nott  &  Mc- 
■fcord  419-23;  JJa:  parte  Brandtacht,  2  Hill>  N.  Y.  Rep.  367-9. 
The  cjise  has  been  elaborately  argued  upon  the  merits,  as 
presented  by  the  bill,  ami  it  is   strenuously  contended,  on  the 
.  part  of  the  relatQUj  that  ^e  bill  has  no  equity ;  that  it  prays  a 
temporary  divorce,  and  at  the  same  time  shows  that  the  parties 


*«    ■»»    ■■*■   ii>nifcii    'iWi>» •—  7* —     '  _  I II  '^  J  I  r  i<  ■_■  ■ 

ii««      I  >»»<■    ^1,  ,«.fi  a  .'  . .  — ^ '—^  — ■ 

:  the  injtjr^bolh  i^lt  As  wflltd-thn^^ttrtdptftN  *^Wfe.«fla"^^  as 
^  %lso  the  -IKreitcntttl  Aangcr  of  p^iaj^t  ^^ofrae^  itv  th<  jimi^laTB- 
i>ii^  ate  MI  tiat^sfs  for  ^\n^^itlkif  }kf^c0ii\l^e9  tm^Sbqa^^^tm- 

.  <Jiction  to  5flbi«  ^IteC      *••':;    'V.     ^    'V  '    *    "    -' • 

»^lik  ie  peKfe(?rty  cleer'fKjIV  ij^mi  l!!i^iTfvai*ip;^4it>n,  it  ^'ot»14  he 
iioproper  to  go  fnto  a  icrifu;al  *<>*eftnatton  «f  %6  ^rritV  coii- 
HlK^Sftd Sh  tW»  bill.    T^e^Vpl^HjcafiovW^wp  f8  i«,'^%*teffwotfc  ' 

'  Chfihceflof  was  rhram  nmi  j>  afff^ 

allc"--  -1  *■-  mi&rtm-n  a  doubt.  '  ^-      , 

iicellOT  1ms  exo4iifli«-o>i^8aT,^9*licCw^  ov^r  th0  mb* 
JBct  of  divoaec.  I^e  hirs  jfltiB«Hotw«-t«f  tak**  an  Ticcovmt Miw^en 
4kit  j^f^yliiutii^l^  jJt^flee  t3lp i^i'prt)ffcTty.^v'otWd  in  csixiffion 
<« 4li#3rear *8^  •  ^iw  tihistg^^UBing  tO*tte«7 *lt^  cefiui  que  frmt 
hag  the  i'ig)ift<b'cjHne«nto  a  cothri  6f  ofinity  to  hhrelfie  trtt^t-  • 
carried  nntrto  hdse  the  trnsf'fnn^hTil«T)tfTvded  atid  protoctsd ;  to 
Jiave  H  iH'v^  trustee  appointed;  Mid  if,  Jr^v-tht  agreeVrK'nt  bet\r^n 

•Ifc* busband  and  tb«  trtfe^'Wr^ieB,  lfti»Je«)*- thip-  f 6ti<»# \;;erfe4c( 
vork  their  Blaves  and  U9»  tVehr  live  T?to<?l?,  fee,  u^n  thm  lands     ' 
in  Qommon  for  the  year  1853,  and  to  divide  the  efop,  t\ie  bus-     • 
hand  to  he  the  aet»?e  numager  of  "^he  piyjpwty^'iadl  -tt*^  cfjfi  i*  ^ 
planted  and  growing,  so  that  the  egreefment  oanrfot  now  V  t^-*^ 
minated  and  the  handa  separated,  wich^rtt  irr^parahTe  loss,,  *kn^  * 
the  husband  is  inivtring  the  propprlfy,  ftnrf  by  |n's  l?!Jttipati<>A'ji1id 
flrunkennes?  is  wholly  wriffc  t«^\!<ttTy  on  the*  affairf;  nf  tb'o  p^nta- 
tion  and  take  care  of  fche  jiro^ftfty^  I  thin'-  ^^"  ^'^anat^Hor'hag 
ample  power  to  pttt  afi  offetftnal  ch(*ck  toti:  -^  car^et^^  -  • 

placing  the  Vf}^\9  of  iSne  ^op€nj  'ttf  ith<5^1ttDdl8  of  A'^t*a«I^  ^roi' 
per  person  to  mantig6*Tt,'^  ^9  tv  civrvrmt  the  n^eeihel^  hb- 
twcen  the  partioi.,    And'h^re'f  wouf^  tffltS  occasion  f^  ■ay,  that  »•' ' 
'life  ftirttkit  »  iftciieye^  (?0«!pef\l*tlDfnfc?^t  %c  made  ky  1<5orgjiti   * 
1^^  for  the  injitry  oecft^ofied"  t*  th{^.t!*Velf';!n  eheir*m?sihaTir 
ageinent,  or  for  dosinir  tbora  to  dfMTr'ritVil^^tfciheSHflmlHis- 
tered  by  him  \^en  intf»^teatcjll,' »«■  ■  rnith^  trill  «nd*riiow» 

hy  the  B-fRdifvitiH  ikmfttitwtcs  tjo  ot\)fction  ta  plac'mg  tjm 'pi*A- 
perty  io  tfwlfanBfc  of  a  rciecfv^.-  'f?or"is  !«tich  interposition"  of 


.    ■ ^ — J /i  ^'f:    *  '•  'ri.rt.f.''  •• 

IBs.  PArto-Mor^«n«.Smft;h. 


Iringeraent  either  of  ttte  Tetter  or  spirit  of  that  frovlsiofi  of  lltQ 
fondamfeataHatr  v|m^^(Jeblareg,  thatlriopers^^^ 
of  life,  libprt_y,  Or  propoVty  *^ilhVut  «fne  pVOiee^s  'of  lafw^  Ti^    ^  jj 
bin  clearly  ha'cvs  tiw  (^apgpr  tO'iJhS  Iivg*  of  tire  sTa,ves  er^^^l^jj^vd  - . '  •- 
in  the  common  f^cvvice  o^fllkintiff  afid  (JcieR<?*a»it,'^J^  <he  ms*!,.     ". 
treatment  of  the  letter,  "and  c^a,V^*  tis  'utter  itieapftdHyy  \w 
reaeon  of  his  dissipated  habits,  f*i  n(ana^^  theni ;  sifid*  ^ns  ,,  - 
irt^rtlent  is  »«!)Sl:aTftaiilIy  siisfained  By  ^e  affi^avit^.    >?ow,.tJhe 
complainant  having  a  (Jor^ion  interest  "^'tth.  the  defendant  in'  the  v 
labor  and  seryi^a*!  dfi  the  llftVes  1ti5*  t^»4;irae  agre^fl  upan,"anid    -_.  . 
beinf^  the  owner -of  one^4i1ftf"4f  ^eftnr^fis  t\it?t?d^t^  a?-flre.1iave  ■  •* 
said,  to  insist  that  the  n err Pomeii1|'3ra^l^cariied' into  e0ect;.'Biat     ^:\ 
the  slaves  shall  be  propeeljmaBage3ailfl!T^ilffne|y  n^atg'djf  and 


humajiity  ^nd  irreptrti^^  injury,'  arr^sfs  ttife  tVirfa'WnedftoSe- 


"tjlM^^I^  »• 


ihe'  fldtnission  of  ^He'iffi(!vMts,'*i( 


*A«  to  trie  fldtnission  of -fHeaffid^^its-  'which  Nvcnre  read  in  ©id-  .^^^  .■' 
of  the  allejrations  of  the  biH,  tt  rs  ixTlPpeSGK^ar^  Iha't  V/e  wa}^'  more  .-j^^ . 
than  that  the  qAiiftroij  tlrti!^  ^ffegeift^n  cannot  ,,  •, . 

properly  investigate ""Sf^i^^ill^sRBplicsiiion.  : :  i-npro- ^  ■  > 

perly  read,  it  would  anjowil,  lat  most,  fc  au  c\..',  and  cannot, 
as  we  have  before  «bown,  "be  revised  ^frfhJB  ^v^^;  •'  •    •  ^^ 

■   We  are  all  agreed,  that  upoti  the  ca^ jdvesefttcd,  it  \?as  cl^ar- 
ly'within  the  jurisdiction  of  the  diaiicejlor,  not  only  to  grStnt    ..^. 
the  injunction,  but  to  appoint  a  receiver. ,  ''     ,  >  .,, 

*•  "  But,  although  the  Chancellor,  as  we  air^eonc^de,  might  him-     .•.••. 
eelfhave  properly  appofnted  f^  recMVje*,  Jtne'' question  afi^es,  ,  « 
whether  he  exceeded  iis  j«risd*oti6n  iiltbe  oi'(Wr  ,whicl|  he  mgdej  */„ 
and  what  is  tfie  cort^enuertJo  pf  tKw  exoess  of  luriscliction,  coa- 
ceding  it  to  be  such,  as  'rela'ttfs  to  roj  |(ra'^tin^oT  a  prohibit iolil 

'Apd  u'poti  tliis  qiiest^n,.  iife  -doiii;!,  |if1;er,  much '•cpusid^r9.tlon, 
has  1)6611  unable  "io  agree.^  *    'v-- •>.  /  ^  •  ^-  ••  ^  ..  -^^  ^^  ^  ^^ 

In  defining  ttiepower^^flife'«;S|'lstel','  the  Code  (llB^'S)  de-,* 
clareSj  that  ''He  lifts  nft'poWer  to'l^f^nt  ii^unctionp,'or  to'rffs-   ^ 
solvetiie  satne^'ortb  appoi»frecefverS;'^and"se?;t' 
ckres"^  'tliftt  ^''Bfe'ceivirs  cafi  oikly 'Ire .  a^omted  1^^  ij^io  ;  :     i- 

eeiW"  &c.' ■■■'•■    ■-■;;•*-•  •■.'^^-  -•■■•■  ■'■;  ^'^-  ^|....^- 

In  the  ordef  made  iti  thtfe  *<?aBe,'the  Chancdlor  directs  ilmt  a 


110  '  AljL9ifLmiy,': 
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Ex  ra/t«*  Morgan  ^nUli.  _     • 

BtoetVdt  be  appointod;  d^cnbincs,  upon  tk9  et^nijiea^^f  jdie  UU 
and  l)ie  facts  brouglit  to  ▼icw  in  tho  »fiidMrU%  tbat  ^fro^i|9r 
should  ha  tntccn  from  the  posse«wff  of  j^mitT),  and  plck«ed  «»^ 
tb»  coptrol  of  the.  court^aod  ivTilirccfs  his  i;£'giatc'r  Jto  ■'imrmC^ 
tv  fit  an^l  proper  pe):so&  to  Uct  &&  r«Q6iver,  an(^  to ';if««e\,y  J«pd 
afiprof «  hj^  bond)  the  pensfty  Qf  w^ioh  he  ^j^roemribM^  and  thep 
"^receods  to  dgsigivvtc  ii^  fpyrcT%  \vith  which  iudl.  ^ppoiotec 
shall  b(vclo4hed^  »n4  fth%«l^et^«it,  Morg%n  ^i^th^  ig  directed 
to  deliver  over  to  fwcU  receiver  the  prppeft^  iji  ctipkroyersj^..  . 

It  ^s  been  urged  incoffsuJtati(/n^that   riie,jiT«wi»Tn't     *"  ti>e 
Code  Above  refejiied  to  4ro  40  piain,iV  no4  to  adiw  j- 

^Struction,  and  hgnCe  tjtfi  trppti^tmenl  1»J  tke  ^egi^ttjtm  s\i^mi\ 
•  by  thd  reeOTd.  and  th«  attempt  to'delc^rate  |u^  Avthofity  to  him 
in  violation  of  the.  statute,  19,  \p  \9g9i  coQt^iftplaUon,  a  usurpa- 
tion "of  jurisdieflen,  for  which  a  .wjpit  of  prohibition  lie.-,  .inl  not 
an  error  -of  judgment  in  the  q(i)»6trucdon'Qf  t2»s«ita^e4)  vcbich^  if 
rpyi^fitble  ilt  «1V  coirid  wjly  be  revie\te«>t«i  grt;ar#  ■  < ,  .  •  -. 
"  T.  dHbmit,  with  all  becejiaio^deferenqe;^  jCli^jt  ti^a  arguWuii  is  a 
jkfi^to  principii-  It  i>f"g3  a«  ^e  prttfliaaie  .tk«  |{»i(>r  JBropo^^ioi}, 
oaoiely,  tha^  th«  pcovtsi^s  df  thf  "Cod^^Te^iriilKUp^.uT^not 
pro|>eri»ubject3  of  jmiicuil  CQp»trufttio^  /Tl^i^^^ale^*  l^)!^  ^ 
coaclusion  ma^  wdfl  niooigh  9Ufvd  j,};ii^t  Z  /e(>l  constraiaed  to  lake 
.ias'oe  upctti  the  pXedicajke.     ^     » ,    :  •^ 

I  admit,  that  tb«  prop^  praijtic^.i#,  Xov  tho  Cliancfllor,  after 
he  has  determined  thlit  tlie  ease  sAdc  ijj.oiie:  pr  r 

tob«  appointed,  to rpfer^it 4^  tli^»  tcg^tay^to  cm..  .1- 

men^  a  fit  af»d  proper  person  to  ^l  tha^ojffiaa  bv  1- 

Jjnr^e  apjpointtnent,  and'it  "\tould  be  propar,forthc  re/jis;  q 

poticc  to  the  pfirties,  when  he'would  a^e^rtaiu  tiu»4  fa*  :>• 

afford  therti  an  opportunity  of  l^eing  be<Vl*d  ;'but  t  ^0  lu.  .  ■  \- 

means,  coii«edc  thfrt  the  kw  i»^  plain  op  th^e  point  as  m>^  ;•  (id- 
•niit.of  doubt,  and  tcTcxchicfe  th»idea  of  iudici^J  f^  "  ': ''     . 

I  tliink  it  nmy  well  adratt  «f  opptcflijrera^  wheth  ,  uf 

the  OBanceltor  iS  not  in  complianee  with'  the  spirit  apd  jntanUon 
of  tli«  la*  nyiki^rs.  He  Jias  decided  «n  the  eg.i|itie8  of  the  par- 
ties wfth  refe^-encoto  tjie  apooiptment,  haS'ctoQiied  4ie  duties, 
pr^oribed  the  powers,  givep^  directions  as  to  the  -«eCHiutif  j  and 
the  only  matter  referred  to  th^masccf  is,  to.^point^  hy>  wjiich 
Is  clearly  meant  the  designation  ©f  the  person  to  fill  the  office, 
and  the  receipt  and  approval^  of  his  bond. 


JUNg  tiERi^f,  185^.         *  111 

Ex  Parte  Morgan  Smith. 

Tfeftf  seleotieii  of  the  person  cdUld  daubtless  be  as  well' aud 
better  made  bftentii»es  by  the  Register  than  the  Chan Qfetiof ;  • 
for  h«  resides  in  the  county  from  which  the  receiver  would  ordi- 
narily cbme,  and  may  well  be  supposed  to  hnve  personal  knowl- 
edge of  the '  party  -whom  he  w.ould  designate  ;  whereas  the 
Chancellor  may  ieeide  a  great  ^istanoe  off.  But,  as  deter- 
mining whether  a  receiver'shall  be  appointed  inplves  the  exer- 
cise of  high  judicial  functions,  the  •  regiater  may  well  be  deemed 
incompetent  for  this  duty. 

80,  in  England, 'tTie  thasters  have  no  power  to  appoint  receiv- 
ers, but  the  Chancellor  only^  yet  ike  ^Chancellors  determine  upon 
the  equity,  and  say.  whether  a  receiver  |jha3ft  he  appointed,  and 
then  make  the  appointment  throHgh  th0  mast^.  Mr.  Daniel 
in  his  Chancery  Pleading  and  Practi<fe,  ^age  19T6,  flays:  "The 
order,  when  madr?,  usually .  refers'it  to  the  master  td  appoint  a* 
proper  person  to  be  the  receiver,"  &c. — See  also  %  Smith's  Ch. 
Pr,  631.  The  master's-  report  needs  no  confirmation,  and  is 
conclusivdj  ufl^les^  some  substantial  objection  be  BJade'ta  tb^ 
Chancellor  by  peiitton.^1  ^m.  Ch.  Pr.  615-6.  *■      ,    -• 

Tru6,  the  letter  of  the  sXatu*e  is  opposed  «to  the  order  bfefore 
us  ;  but  the  crowning*  virtue  of  ih^  Cbancery  CottFt,  and  one 
ground  of  *its  original  jurisdiction,  if  I  mistake  not,  was,  that  it 
Would  depart  from  the  letter,  in  order  to  attain  the  sp^rit^and 
true  meaning  of  the  statute  ;  hence  the  familiar  t6rm  -"the  equi- 
ty of  the  statute."  The  statute  of  frauds-  and  perjuries  de- 
clares that  no  action  sha^l  be^  brought  to  charge  any  person  «n 
arrf  contract'  for  tlie  sale-  of  land,  &c.,  unless  fke  proftiise  or 
agreement,  or  seme  note  or  memorandum  ther(?of,  shall  be  in 
writing  and.  signed  by  the  party  to  be  charged,  &.c.  Yet  did 
any  onfe  ev^r  suppoeo  that  a  prohibitiofv  lay  to  the  Court  of 
Equity,  which^  in  the  face  of  th6  letter  of  the  statute,  enter- 
tained bills  for  the  specific  execution  of  parel  contracts,  in  cases 
where  the  refusal-  of  tlie  defendants  to '  perform  them  operated 
frauds  upon  the  purchasers  ? '  '  * . 

It  matters  not,  therefore)  ii;niy  eoniieption,  that  the  letter  of 
the  statute  is  opposed  to  the  oi-der  ;  the  question  •  still '  remains. 
Is  there  not  room  for  construction  and  doubt,  as  to  the  trire  in- 
tent and  ipeaoing  of  th«'  statute  1  Thefra  art  maoy  i*easons  in 
addition  to  these  I  have  mentioned,  such  as  itijuty  and  expense 
from  delay  and  several  trips  to  distant  points  in  search  of  the 
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Clianc^Uor,  fire V  te  9«ttIo -ttpon  vrbitlier.a  rec^tivej:  is  proper, 
ib*n<tO  appciut  hiit  after  a  lit  AtHcctioirhag  b«^  hmcIc,  either  by 
proposals  of  thu  pui;tv-to  tbo  regiiiter-or  bi»  selectioy  uu;tidcd  by 
tltem,  aiid  theu  he  is  Jiot  to  ba>  tuduotcJ^iul^  4itfiicd  uutil  bis 
bond  is  approyod.  '  l;'eierto  tji^so  incon^uionees,  ikwrely/ to 
show  that  it  is  hot  at  alUmpit^^ible,  or  at  leu^p  d«(  so  clear  »8 
t(^adnn£  of  iiQm'()Uiui  for  dc^Ui,  that  ib6  legislature  orcodificrs 
intended  by  thetet-m  ''ef^pciuiV  to  feqvfiro  the  •Q^MnceDer  aloM 
to  determine  whether  a  receiver  'should  be  appoi^d,  bu|  )9^' 
him  the  us'ual  and  oklinavy  iDctiQs  of  teretd^g  tho-  appoint 
\^  \^  r^giste^,  ffs  ig  ihe  ^r^t^ice  els^tvii«re;-^-^Atrl.  Oi)»  Pr. 
1976 ;  Alt'y'Oeo,  n  ^»k  Colambia,  1  Paia4  oil ;  f  ^m.  Cbi 
PJ^.  631,  GI5-Q--  •..•.,'  .'       .  »..  ^ 

*^'  <5oKief  «Ui0reipr«,^  t(b,%he  efH^olpsioQ  *iLafc  tke  ociler  oT  tlie 
Chatiovliopnvas',  at  mosl,  b'ut*an  er^'oACMis  ciMmruetion^of^^ 
provisioi^  p^  J;he  Cod^  ;  tlMti ,  he  ■  had  ^tli«  •juriBdjctioB  I9  4Utcv- 
mino  upon  ibc  ^ii'ijk  au^l  iDenfiin^  of  it^  proY4i»i«iQ5x  (Si»le  w^ 
Bciij.  Scot4,  1  Bail'ey'a  JLcp.  29-1-5  j)  .and  thej;  he  ha& doBe,  by 
an  eiTotfcous  progcs^  what  we  all  tfg^bohe  bad,4^rigbt  andau^ 
(JjOAl^  to  dt)  ^  a  4i^i'^t  i^orlo  ;  thfit  is  t<V  s^y^  a  xeceiver  bae 
b^cii  appoiu(^d^  aqd  tli» -m^  Hght;  bu(  he  has.  bytth*  orderof 
the  Ciiaucellor  Jjicen  ^appointed, by  tlie^  .reijjcter,  vWhcvcAS  tk^ 
Chajjccllor  sljould  have  desi^ated  t(ie'  pefsou  t\»  fiU  tLe  o^cy» 
Qut. having  ^utisdibtiou  to  appoint,  aoiLKaving  |u-A^t,iBur«ly  ia 
tbe  .Banner-  ^t  -ia^m^it)-  ^  ai^thoiitifs,  - 1  tbeliovc,  arc,  all  . 
a^dcd  U>at  gp  xij'iX  of  prohibition  lies.to' ccwrept  ej!jw#.— -In  /• 
Bpweu,  7  U.lr  &,!E(j^.  Rep.:j;5:ng.j2^2;  ^  ^iich-k.  .XH-IW -, 
Bulbij^,/io  Bfixaa  V.  l^ii  C»mdeu,5l  j.^^^l^i  5  Ark.  R. 
2i^4Per.'5Lil..^aS.    /.^     ••.  '   ,*■ 

B\^  there  i3  auothev.^cvttd  upon  wiu<»i,I  tl^k  it  cWi/  tliat 
tl^ie  eourt  should  yot  intj^rfere.  ■  Tite  CliauocUof  has /ull  .|>^|fli|| 
U>  (ii^ac«  th«  rwgeivyr  itipob'tke  eppHcatiuao^  ihe  defendnAt^ 
if  .an  impropei:  pcisotf  4i;is  b^O  9p|ipink>4,  or.  l!()  ;v-^ppt^ot  ^nd 
reqttire  another  bond,  if  the  regigte'^'s  jippoiflUccnt  9<ipfeft3^d.»a 
authority  uponHhcrcQiuivcr.  N«  appli<»t!olwhas,.hp|eirer,  been 
iQMJk!  toiling,  m>^h|bs«any^^bjcQtr(ii;)  Ui^^n  made  ^^tjie  *ppoia(e« 
as  suit  uyiif  person;  but'  il^u  ti(;ipp!aii^t  i:?,.  tiiat  m^y  oi^t:  sboul4 
Jba.ve  bofen  *];ji^oledj  ^Ly  t«»i.so!i  ul'  a  U;uit  <A'  jurisdiction  uu  the 
|||af  )i  ^  tlu)  Chancttllbv- 

^,  TV  r\ti«^t  (QOgiaMMi,  kw  iht  lba(  tiQ  pKoiot^Oi^  lay  to  an  iu« 


^-^^ 
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ferior  court  for  matters  arlsihg  out  Of  their  jurisdiction,  liiitll  ttiiit 
matter  liad  he^n  pleaded,  and  tlie  plea  refused.  '• 

By  analogy  to  this  rule,  the  defendant  should,  before  applying 
to  this  court  for  a5fl,  havte  presented  the  matter  tbthe  Chancel- 
lor by  petition  to  modify  or  correct'the  order  which  he  made  in 
vacation.  Until'  then,  he  had  no  right  to  conclude  that  the 
Chancellor  would  refuse  to  Blake  the  appointment  himself,  so  as 
to  aroid  all  question  as  to'  the  poisveV  tjf  the  register  vlndeT  the 
order  whiqh  he  had  made.  •'      » 

Wiiftt  afe  we  Called  upon  to  do*'? '  Certaiply  not  to  sa^"  to  the 
Chancellor  that  he  shall  not  appoint  a  receiver.  We  all  agree  that 
he  should  do  this  ;  th3,t  he  has  ample  jurisdiction  over  this  mat- 
t?rfK  Bijt  he  has  exei'cised  bis  jurisdiction  improperly,  it  is  said) 
then,  I  answer  in  the  language  of  Lord  Loughboroftgh :  "  That 
the  court  has  decided  wrong,  is  ground  of  appeal,  or  of  review, 
but  flot  a  ground  of  prohibition."  And  I  venture  to^ssert  from 
A. very  thorough  exatQinatiott  of  the  authorities,  that  not  a  sin- 
gle case  can  be  found,  wUere  a  court  of  general  jurisdiction  has 
proceeded  erroneously  in  a  matter  confessedly  and  beyond  doubt 
within  its  coguizan'ce,  that  a  prohibition  has  been  awarded.^— 
That,  in  my  judgment,  is  the  precise  case  before  us.  It  is  said 
in  thil  Case,  that  the  Chancellor  has  enjoined  the  party  from  the 
commission  of  a  trespatss,  and  that  this  is  beyond  his  jurisdictioiu 
though  he  has  jurisdiction  generally  over  the  subject  of  granting 
injunctions.  Upon  parity  of  reasoning,  if  the  prohibitipn  goes 
as  to  the  nijjtterof  Ihe  receiver,  jf  should  be  awarded  as  to^the 
iniuno'tion  ;  the  Chaijpellor  has  efc[ual  power  over  both.  ^ 

l  thinli  the  conclusion  attained  hj  the  majority  of  the.  covirt, 
if  carried  oirt  in  its  practical  bearings  and  analogies,  will  greatly 
tend  to  tramn^.el  ai\d  .^barrass  the  administration  of  justice  in 
the  primary  cdui-t«.  ^  Every  error,  in,  one  sense^is  an  excess  of 
jurisdiction,  foi*  the'  cjourt  Iwis  bo  ^thori^y  oi;  right  to  make  a 
wrong  decision  ;  but  to  i«)H  that  the  inferior  courts  should  be 
arraigned  before  this  tribunal,  for  ©rrors  in  their  ii^terlocvtory 
orders  in  appointing  receivers  or  ^granting  injunctions  05,  m 
kxeats\  and  the  like,  would  amount  almost  to  a  denial  of  justice 
in  many  cases,  for  a  complainant  might  be  required  ^0  "come  to 
this  coart  at  every  itage  of  his  oaae,  to  defeid  the  prders  sup- 
^sed  to  havo  been  erroneously  mude  in  it.     .  ^    , 

Can' any   oase  be  found  where  prohibition  has  eon^  to  the 

•  '      .■••■..;     12-:      -•-'■  .-  *  ,   • 


m  ^u'M^ 


joutro!   Ijh    nctifm'uf'ti  ,   I 

tpdv,*Wtlii.  ^        ,,  '       .  tttajru  it  ijo  iht  • 

of  tlt«  kw;  V'  !t<^(^  tl^c  fu'^er  de£tiBft)«u,  but!. 

S«ch  being  the  cJi§e,  smdiiaviDg  a  tlis  iiUy 

ij^n  y^  groom],  if  fpr  do  otlier  rem^iu,  i  ^  t i  -^  i '^ 

i  Have  Hot  ^ited  tjie  jiutliorilj^s,  ahhtiu^b  1  hii  .  ..._j^inedi 
them,  inasmuch  as  I  think  this  o«se  i$  rebolved'upon  the  pJain 
P;rinpipley  th^tthis  court  Mni^not^rant  a  ]j^ohi|;)itioD  to  an  inie- 
UOT -court  foi»ao  erroneous  judginciit,  or  gnjceeding,  ]fi  refei*ejice 
tQ  a  matter  clearlj  and  confessedly  ^vithin  its  juriad^ctioa . 
Gyajfit  y«  Qould,  ^^^.  IS*  Q^,  cJtailj  uhows^  as  I  think^  iko 
<^rcctne§s  of  my  coDclueiqil.  I  thfok  tiie^«blbitiou  BhouliiHlk 
refus^4.  .  ^'  ,:  *•..  ^      ,_%^^ 

'  tlfeoN^  J.->1.  I  hpld,  that  the  oj-def  mii^  bj  the  fen'' 
ceilor,  airecth)g  the  register  *t6'ajQpoint  a  receiver  tol'ak* 
of  the  estate  and  property  bi^f  p'eld  in*  cemmpn  by  the 
is  not  onVy  wUhgut  authofily  of  iaw,  hixt  directly  forbick.^u  uj 
ffUT  statute^  ;  ancl,'  «'s  tliis  is  tiie  case,  th'eHippojnlm^it  is  ab- 
^utelyvoiU,  at»d  the  ptrson  ssu '  appiinted^  so  far  as  li 
Aed^eft  Witli  tie  propprt^,  witri  no  other  authority  ibr  st/  uu.nij 
^um  tliis  afmoifttmenr  rf  tWi-^ii-t  r,  is  a  twspass'ef .       ''  -   » 

.  To  prov^'the  firSt  is  only»neces8il- ' 

rf  -Ito  pfete'  tho  inU.M  1   uiv  Caanc^lor  and  th^ 

3ta(J!lt«  of  the  \StAte  ifi ;  . .     T^*  <ii"der  is  in  'th^se 

%«i4^f  '•'it  is  '  iv«r  be  fc^^ointed'td  tale  po€- 

a(%Mi<ti4)f  the  p!....ii..i.  .,,  ;,.  ^..^  .>,  hbrfl^e,  itniles,  stock  ^xtd  pro- 
^ifiToflS  wcittioTjod  iq'^ho  hrTT,'  aw^  for  Vbich  »  receiver  is  ♦herein 
rr.'irtd,anda!8ototn'  .  iwf. 

lyseary  to/irry  (Ai  i  i  vnm  i  vt"«iv- 

df  proceed  to  taakft;:,  ,       oftliecotton 

Whertteadyibr'tQarlc^,'  and  that  he  and  cither  of  th«  |^artie<_ 

Ha?eleav«  to  appty  t-^  ''     ■■-■'■  ■"  - -  ^\  '^       ' 

tMn^JK)  tiitB  as  may 

tiie  register  of  tlie-Coui^of  C  at  HayneviHe  to  appoint  a 

'-1  ...       •  . 


ftt-tod^r^ftr  p^f'son  k)  be  the  receiver'aforeaftifl  tjf  ■»*W  pfop'*'*  ■ 
^tty  and  crops  :  the  person  so  to  be  appointed  first  giving  bond* 
in  the  sum  cff  $25000,  to  be  approved  by  the  register,  truly  t*/ 
acconnt  for  and  pay  over  what  motieys  he  may  receive  therefrom/ 
and  account  for  and  deliver  the  property  so  received  by  him  ac-^    ■ 
cording  to  the  order  and   directions  of  the  court."     Morgan 
Smith  was  ordered  to  deliver  the  property  to  such  receiver. 

Section  2986  of  the  Code  reads  as  follows  :  "  Receivers  icaiF    ' 
only  be  appointed  by  the  Chancellor  ;  and  when  the  applicatio# 
is  made  in  vacation,  reasonable  notice  of  the  time  of  such  a'p-     . 
piication^  and  the  person  to  whom  it  will  be  submitted,  mu«t  b«^ 
gt\»ea,.or-a. good  reason' showi^'tii  *he  ChftniTetlor  for  the faihirfiPf  * 
fo  give*he  'same."     The  sttitiite  defining  the  powers  of  regis-> 
tore  in'ohancery  provi(Jes,  '""  Me,  has  no  authority  to  grant  h?*. 
junctio^sv'or  to  dissolve  the -e^rae,  or  to  arppoint  receivers. '^wMf  , 
Code  §622.  '■  \         '•        ■•    '      •      •   '-^ .' 

These  statutes  are  highly  and  positively  roetrictfre  in  theif^ 
fiha;rfiofet-,7lti(J  tife^egiskftiTe  WiU  fs  exjwessed  in  Serine  so  plaiin 
and Mirieqtiivocal,  that  they  need  no  construction,  and  defy  alt" 
cavil.     The  order  of  the  Chancellor,  in  that  portion  of  it  whielp 
directs  the  register  to  appoint  a  receiver  in  this  orfse,  uses  the 
same  term  employed  in  the  statute,  and  is  as^  little  equivocal^    • 
but  it  commands  the  register  to  do  tliat,  which  the  statute  saya^ 
he  shall  not  do.     The  two  are  directly  repugnant  to  each  otherj* 
and  both  cannot  stand,     [n  such  case  the  order  .is  a  nullity,  and- 
ean confer  neither  power  nor  right  on  any  person  whatever.       * 

It  can  derive  no  aid' from  our  61st  rule  of  chancery  practice.' 
That  rule  is  in  these  words  :  -"  The  rules  of  the  English  Court 
of  Chancery,  not  inconsistent  with  the  statutes  of  this  State 
and  the  rules  and  decisions  of  this  court,  so  far  as  consistent 
■  with  the  institutions  of  this  country,  are  hereby  adopted  as  rule* 
of  practice  in  courts  of  chanee»y  ia  -ii^s-Stftte." — Clay's  Dig*  .■ 
418,  rule  51.  *■--•••.•'    •'''^.•'    '^'i;  :■  *i  \ 

Now,  suppose  the  English  practice  to  be,  as  it  is  said  to  b^ 
in  the  argument,  that  the  Chancellor  has  the  power  to  appoint  re-^ 
ceivers,  but  may,  and  does  by  his  order,  delegate  it  to  the  mas- 
tfeiC  TTS'^bancery,  and  tlie  latter  really  makes  the  appointments 
Still,  I  answer,  this  rule  has  not  been  adopted  here,  because  it* 
allows  some  other  officer  than  the  Chancellor  to  appoint  a  receiv-* 
er,'and  i^  therefore  inconsistent  with  our  statute,  which  says  iif '.' 


Ill  ^-^AMttlLMAf'   • 

r* »•  '■   ■  «»'■«» .- —  — I — ■      •.     ■  w  I  ■       ' »-— 

Cbapcdi#i1^'«ifli  b^iiK^V*^  ^xpresslir  '^•la4td  from  oin:  rufet  ^ 
of  •bM0<?r^  pfActlcoJbf  t^  t^9t»  9i  our  ."^  ^      '  .  .1 

It  n  »1m  inoonsist^  irHh.«tctioa'^i2  oi  i  aut«s,  wUk:V 

eocpr^gly.  |>rohibU9  <lha  r^gistoi;  (who  i4Als^9affif)r„i^flh%l)^d^. 
iDiUr9fatt»a,)fi  i  cctiv^Bf.,  .  '  •     »  ,, 

lor  uxtthia  c^iS^,  dmwnfrom  lhe*£o^U»b  elrnxM^err,  iMpovpMtion 
with  the  ^Ist  nilo  of  o\ur  pmofcice,  f«Us  to  tte'|rG^»4»  ^ »  "     ^   ;^ 

But  it  is  said,  thftt  the  s^'it,  if  .uot  the  I#ttr«0f-Qurskft(«le, 
would  probaUy  jtis^fy  tbe  M*der4:)f  tbcOhaa^Hor  ht^thi^rcfkse, , 
and  the  »6t  of  the  register  ki  aprppinting  the  receiver,  I  confieaa^ 
that  in  relation  to  Ifhe  »eotiaos  2987  ttnd  622  of  oftr  Cttde,  I  am 
VQAUetP  appreciate  thi?  position.  *'  When  Jihe  l^^^fuage  of  a.  ^tat- 
ttte  is  flaaiky  elear,  direct  and  intelligible,.  aimI  wholly  iji^paU& 
of  misconstruction, .as  is  the  case  with  the  sectione  r^fftrredto 
above,  th^^  is  no  room  for  .oonetruetioBj^  ^d  ^  d«  net  feel  au- 
thorised to  throw  asidd  the  lasgoace,  and  go  upon  the  hupt  ^fter 
s  spirit  of  the  words,  which,  vUeo  found,  will  contradict  tMf 
cl^ar  import,  an<i  nullify  their  legitimate  njeanii^g,    .  .^ 

Jt  is  i^so  Ifid,  that  the  order  of  th^Chanodloif  iitKehttion  tit 
the  appointment  of  a  receiver  may  b«  regarded  as  a  subsftant^ii^ 
appointment  of  that  officer.     Let  u)  atf^  ^^ether  the  ChanceQii, 
so  understood  himself.    The  langs*^  of  th^  first  pert  li^f,  th^ 
order  is,  '*  that  a  receiver  be  appoipt^  totak«  cha^gp  of  "  &^^ 
If  it  had  then  proceeded  to  name  a  pM-aoQ  to  fiU  t^t  x>£ce,  s^i 
would  have  been  well,  and  the  worde  qttottd  would  h«Te  amoioiti . 
ted  to  a  present  command,  and  would  have  beei>a|^up^|])jt|9fi|l|' ' 
of  sueh  person  to  the  oflkie.     But  this  iii  uot  the  oa««r«  1^  pi»" 
aim,i»  iM^edfor  the  office^  ^^  it  \rould  scarcely  b«  ^^ont^ded   ,. 
that  undeV  tl^  gftftral  laognage  any    person  could .  assume   to 
a^t  aj)  rec^^.    "Thi^  part;,  of  U4>-ChaaiceU«p';aord«r  £imi  od\j 
import  ni£  jud^^ni  that  the  case  |)resente^  by  the  biU  ^d  ex 
fd^  MUa^Uv^'A*  <»^  i'l  which  it  was  prop^  6p.4pp0iat  a 
Tta^Y^f.  'Thif  U  clofu:  fioiB  thfif^tei-  part  of  t^orde^,  in 
which  he  diroptii^  J.^^lu^  it  ^  xt%^9^  to  the  register  of  the 
Court  of  CtMU|«0«i|j|i>|iayiievine  to  appo^tt  ailt^  proper 
person  to  be  ri»  |wipi»^'^fti««ai/l  jfiC  4|U4;Pff>9N^y  <mm1  orops: 
thejOTson  80  to.litli^'<lJiy<rtflt^»bo»^4».''     ^ad  the     \ 
Chancellor  thoi^  lliai  lln^  fatpiar,v4«i^- J^tn  ^pointod 
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by  himself,  why  does  he  mention  anoth^Fy  wKose  duty  ie- 
makes  it  "  to  appoint "  him,  and  8pep,k  of  the  appointment 
and  the  person  "  so  to  be  appointed  "  as  things  yet  fature,  and 
acts  yet  to  be  done  1 

The  language  of  the  order  canpot,  m  my  opinion,  bear  the  in- 
terpretation contended  for,  on  any  legitimate  construction  which 
can  be  given  to  it.  Nor  can  I  suppose,  that  the  Chancellor  used 
the  word  "  appoint "  in  one  sense,  in  one  part  of  the  order,  and 
in  a  dilFerent  sense  in  anothej:.  That  word  in. the  statutes  and 
in  the  order  being  used  in  the  same  connection,  must  be  undern- 
stood  in  the  same  sense. 

It?  is  cleaf  that  the  register  understood  the  order,  as  I  think 
the  Chancellor  understood  it  himself,  for.he  forthwith  proceeds 
to  appoint  Frank  J»  Smith,  take  his  bead,  and  install  him  in 
office  as  receiver. 

It  is,  however,  unimportant  how  the  terms  of  the  order  were 
understood  by  the  Chancellor:  it  is  sufficient  that  it  gives  to  the- 
register  powei'  to  appoint  a  receiver;  and  to  this  extfent  it^is 
void,  because  the  statute  prohibits  the  roister  from  the  exercise 
of  such  a  power,  and  confines  it  exclusively  to  the  Chancellor. 

•  This  is  not  a  mere  error  in  a  case  clearly  within  the  jurisdic- 
tion of  the  Chancellor,  but  the  exercise  of  a  power  clearly  be^ 
yond  his  jurisdiction;  and  in  such  case  the  act  done  is,    to  niy' 
mind,  as  clearly  void  as  are  the  acts  and  judgments  of  inferior 
courts   of  limited   jurisdiction,    when    their    records   fail    to 
show  every  fact  necessauy  to   cause  their  jurisdiction  to  at- 
tach. '       •  * 
y  2.  I  admit,  that  it  is  discretionary  with  this  court  to  grant 
or  refuse  the  writ  of  prohibition,  and  that  it  should  never  go  un- 
less the  party  applying  for  it  has  no  other  remedy  to  which  he 
can  resort  for  his  protectron  J  atid  the-fl,  only  in  case^  in  whicfe* 
the  inferior  courts  have  clearly  'eSioeeded  their  jurisdiction  in  th^- ' 
order  complained  of.                               -  • 
"^But  I  do  not  coniine  its  iss^e'  tobotwrte  of  limited  ju'irisdictic^*' 
strictly  speaking.     Nor  do  I  derive  the  power  of  this  court  toi 
issue  writs  from  the  common  law.     It  is  conferred  on  us  by  the 
constitution  of  this  State,  and  to  thk,  alid  this  alone,  I  resort  to 
ascertain  the  courts  subject  to  bo  restrained  or  prohibited  by 
the   Supreme   Court.     In  this  view,  it  is  wholly  unimportant 
whether  the  English  Court  of  King's  Bench,    or  any  other  re- 


▼ifor^  court  (3F  tl>ftt  kingdom,  evef  ismed^afroDitl^Ql^litittt'hif) 
ferior  eourt«f  ^«ral  iiins4ioi(ori  or  hq^;  if  •^ur'^onititiili^^ 
confers  ill '  on  n«,  vre  m«f  omI? ^4 'itf,  aMioygh' tii^ 

Court  of  k  ..^         !  cU  could  tiot  do  so  in  t5ri«rfarta.    "Tpttihft^GK-^ 
gltoh  Ubok«  and  casM  f  «i«  MpMlipg  to  gq,  Hi  ooaM4t  %tttn 

for  propet  oftSe<*  in  whi(*h  tt)  use  my  di0#etioa  m  gnu4lm4|t* 
writ;  bilt  not  to  learn  our  pow^r  t#  -tlfra*^  itt  -ck  the  cmirtti  to- 
wbiclkU  iDfty  j)e  seiUi.  ;       ' 

It  inaj  not  "be  oat  of  Ike  way  Ji^e>  to  yeQuii^^V}1&  Ifat 
numerous. caB66  tv^l^cb  %^c  ht^vfi  ftiftiniflodfrw»tV>'»  F"'*oi.  iv^^^^ 
we  have  been  unable  to  find  one  in  wJiich  a^ru  )e«» 

granted  t«  a  tjoprt  of  genorahjurisdieiitti.  -  Tlkj  qourts.  .%vhreh 
liave  beon' prohibited  ij;r  tliat  w^Mtvj  »rd  tbose  ^£  ^  i^jiit^  or 
p<u-tioular  jurisdictioj^  and  tfa^  .tn^y-^/  J(  >f«^dr  siP«»^ffDnL 
this,  that  such  coWts  are  not  subj&ct  to  prohibitiosimJ^itfiagd, 
a^  }fy  m  oar  sbafch  fof  autih(wity  t0  {ftvluhit  co«JH^<q£^  <:;eneral 
yiriBdi{;tto%  (if '.my  inferior  Got^st  can  rlghi^  be/S«  e|^<2,)  v^ 
confine  ourselves  aloB(^  .to  Eq^ish ,ba«^,  a^e^.-  t)|iiy|}ci»^iee^- 
tWhigh^  I^QgUib  o«u«ii,  ther^'wiU  boi6u4^d  noMTArrai^t*  fotvit 
wb«;t6ver«       .  .        .'        /  ,*       *  ''.        ^  ,       " 

But  the  'conetiti|t^t^«Arl|ba«a  deoJareB,  '' tkat  >:^  'fu- 
preme  Court  sh^Jlt  V'r*  poyer  to  iapu^  vip^  of  iiiHnlfcijjifiiBifi 
(2i9nu.s,  qup  wa0M,9t^*hni^  cotjpva,  W^  »KJ»  n\ilMg^V|pi,'(ppl| 
ap4 /original •A¥Elts.»s;n|(^,b9.'Q6oee^ary  t^gji^ft  il;^4i|,Jcditra'^:JB«, 
|MriQNod«ii(94  mr!^  QOn^bl  of  kaferior,  Jttri^diotittA^-^CoBlL.ivC' 
AJ».  ArfcS  ^"2*        '        •   -      .     ',     .*■  .^    4 '.  i^y'-  *»•»-' 

Here  both  the  powW  td  issue  writ»  <Jf  the  class  of^^he  one  hf  re 
priiyed  fots-  ^*id.tfic  c«m#ts  ti- wjjac  liafr  gq^;  ar(^  to;be 

fo«uid«     TheMigpqirt^  tH.-«dos0cib94,:u>  ^-  'nnpdifftulii  " 

The  t^rm  juferior  is^a  xyebtira  and  c«iiymv.  .  *  j|a  ijJ^^H 

to  the  CjrcuTt  JCourty  tb#  CoTv  dbotti  ^uid,  jiittdaiNl^>«^  |i^ 

l^bacfi  nuiyi)»  said  |o  i)e  uoiv^M-^  irii  riniii     Wminn^flilijlpi 

cisions  aiid  itcts  of  the  latter  arc  subject  to,i>e*|p^|iny^.b5litni 
former.     f-J,  ^Us  i^tliQ  l^oba^  p^^Ptjbrfwjpi^^cq  *iwJl' 
Court  Aitr  4te  <^||i:^  |e#o(K.     tn.  f  cp|)^tr  i»  th^i||MCu' 
all  otheca  aJ'<e-ii^|^«ipttQr,this^a^  /'fN^P^)li#MNp|p'' 
ext^sire  f  ith  ^j$k(!«i['/  aiui  ^>  ly m?rtei«|V  •mvcT!<>|r(aiij»tH6-MW^ 
control  of  infcriof  JMvbdi 6tio(|p  J )^Kuj|4nV  «v»>  TlMCjflJU^tJjt' 
A.  K.  0-1.  .    .         ..     . .;  i:     ,M  -  t  "fttet**^  <«<* 

^  |t >  itooUktorial)  objUt  tfii»  TJow  o|  .tfUJI^^yo'^f  thie  eourty 


1 


jiTNji^f^^Hk^i^^^^      .    .  .  iio 


Jfe.f  »r4  ito»gai>  Sif^th. 


w^efeer  tho  inferiQy'^oJi^ty.^fl^osQ  p.ctioij  we  are  ifcaJled  ento  con- 
trol, be  a  court  of  "^^iral  or  liattted  juri8dioti(^.  How  much 
this  coa^'i'loratiou  sht^jjlii  weigh,  with  us  ip^exemsing  tiaat  pov«er, 
is  a  difieient  c(.i^stion altogether-  , 

,  jX^ijjjik  itv3teaf ,  tha*  NviiW'e  ,9.11  inferior  xjourt  tnakea  an  order, 
i(l^lf|l  li  J  nO;d44tkori'£j  to  make,  "^hild  th^  ca&e  is  in  process, 
and  this  order  is  iiimiediatgly  injuriojia  to  the  rights  of  the  sui- 
tor, and  tends  to  oppress  iiun,  it  is  the  plain,  and  imperative  duty  of 
this  court  to  interfei-6  whep  csiJled  upop,  Q,nd  arrest  the  execution 
(i£  the  illegal  andppprtsfh'e ©J^dex-  But,  ff  such  uHaathorized  ^ct 
jgjdone  at  such  a  stage.of:|lfe  proceedings  as  will  authorfze  the 
0iiy  complaining  of  it  Jto.pr^secnte  an  appeal  er  writ,  of  error, 
aji,extrq.ordinary  ifemedjal  Avrit  should,never  ^e  granted.  '♦/%« 
The  order  ii>  thie^  case  was  ^ade  at  the  begii^iing  of  the-'  (m^ 
and,  unless  the- ^efeq^alat  is  relieved  fr^m  its  operation,  mujt$ 
continue  to  deprive  him  di  the  control  and  use  of  his  prpger^ 
for  the  remaihdef  of  the. present  year";  and  it  divests  him  of 
the  power  to  receive  or  enjoy  the  proceeds  of  his  crop*  whea 
grown  and  seii^  to  market^  It,  i^  fact,  shuts  him  out  of  the  use 
of  the  provisions  laid.in.:feo.  supply,  iypod  foi?  the  present  year.— 
Our  rules  of  practice  allow  hiba  po  ^^peal  or  writ  of  errer,  and|j 
without  4;he  interventipri  of*  this  coiirf,lie  ipust  suffer  the  wron^ 
done  him  by  the  void  og^r,  di^ring  ^e^'pfi^d'of  »  highly  litiga- 
ted chancery^  suit,     .i "  ■  .      ■  '■      '/  -.  ' 

^  |t,  is  ji^9'  sijfficient  aaswej;  to  this  'to  aay'that,  a?  the  case  i^^- 
proper  one  fpr  t^e^p|>ointiji6nt  of  a  receiv^f,*(and  I  ccwicede  this 
in  the  present  aspipct  of  this  yeoard,)  t*^©  Chancellor  may  pro- 
ceed and  appoint  qne  himealf. ' '  ^e  it^g©.  .  Such  a  receiver  would 
come  in  acpordiog  to' law,  and  he  ho  trespasser,  as  the  present 
one  is  ;  and  thus  the  lights  of  t^e  suitor  will  be  protected,  Sind 
th§  Ifl^i? s  of  ^th©  ^^nd.  vin4icated.  ,, 

^.3.ut  it  sterns  tp  b(^'dotihted,  whethdi-  the  orders  and  judgments 
jftJl^infeEiqr-  co«rts  of  gena'al'  jljaciediction,  when,  made  under  a 
msiafe  .^»^4;jti«jr  jniisitiGjion^  (wl  in  cases  ip  T^Jhich  they  exceed 
tlj^r  jurisdiotioh,  stand  on  the  same  foot/ng  M'ith  similar  oydera 
n)lk4ftfe|'.ipferi;>r  courts  of  limited  jurisdiction,  with  respect  to 
^4§.^^  ^,-]D>  is  supposed  that  the  former  are  regarded  as  mere 
errors,  T^hilo  the  latter  are  void.  '  '      *,   ?■ 

lixave  hee»  Anabl^  t.Q  fipd  any  such  distinction  t^eji  in  the 

bo^^^  and  I,  c^n  see,  to  go^  reaeon  why  it  shQuld  exjst.     An 


ICO  \  ••  ■    M-  \IUMA/ 

• '  ■ «-    ,  *  • 


«fder  inline,  or  Judgment  Teotlered^  tJy  »  'ao/att  wWt^  htd  tto  jli- 
yisdiction  tA'  the  taattet*  to  wWch  if  relate*,  us  lynversally  styled 
^••BttlUtJ^,"  rtr^mertjiy  Tdld,*'  titcBpQ^tive  of  the  Tact  that 
the  court  is  one  oF  limited  or  generaj  juyiidicfiflii. 

Tiius,  if  the  Oircmt  CoUtts  render  a  Judgment^ot  tHat  Cjianfery 
'{/Otirts  a  decree,  against  n  suitor  i^ho  ha«  diod  petidmg  the  liti- 
gation, apd  before  the  rendition  oF  suoh  judgmeut  or  decree,  such 
judgment  or  decree  is  a  BulUty,  ahhougli  thesfe  courts  have  full  ju- 
risdiction of  the  gubjeeinmtter  of  the  controvelisy. — 11 N.  H.  1^1  • 

So,  a  jtifig<BRnt  not  funded  on  the  dertiee  of  m6Bue  process, 
nor  rendered  on  confession  or  the  vduntafy  appearance  of  the 
party,  is  a  nullity,  and  gives  th»  oarty  who  obtains  ii  nofrigbt  as 
against  the  defendant,  notwithstanding  tiie  court  had  jurisdiction 
to  render  such  judgment  betweey  the  parties,  had  they '  been 
rightly  before  it.— EnQs  v.  Smith,  7  Sm.  &  Mar.  85  *,  MoComb 
't.  IJllfitt,  8Sm.'&  Mar.  *50d  ;  2  McLean  51. 

Althottgli  a  court  be  onecf  ^enerAl  jurisdictioh,  in  the  common 
•eceptation  of  that  term,»still,  if  it  fail  to  obserV^  ttid  roles  nec- 
essary to  enable  it  to  act  ae  between  ^he  parties  to  a  particular 
suit,  ajjid  cause  its  jurisdiction  to  atti^dh  to.  that  case,  by  giving 
jiotice  to  the  "defendant,  ill  actioA  will  be  coram  nun  judice  and 
^oid.  If"  the  rights  of  Buit^rs  are  a"bout  to  be  injuriously  afrec- 
ted  by  the  exacutfd)  of  sn^  Toid  judgment,  there  is  nb  satis- 
factory reasoa  existpg,  within  my  knowledge,  why  the  oppres- 
aien  and  wrepg  thrcat«aed  may  not  as  well  be  prohibited,  when 
the  law  allows  no  tfpp«»l  cr  writ  of'eyror,^  if  the  void  order  or 
judgment  had.beea  made  or  rendered  by  a  coart  (jf  limited  ju- 
risdiction, as  <bat  term  is  prdinarily  understoed. 

When  a  aourt  of  inferfoy  jurisdiction  fails  or  r^ses  to  pro- 
^etfd  in  a  cause,  rightly  and  properly  before  it,  the  party  in- 
ijiared  applies  to  this  court;  and  when  he  has  made  out  his  caee, 
me  swand  a  itmndafftus  to  the  qiurt  beltfw,  V>y  which  it  is  eom- 
BMUide^  to  proceed  with  tlie  catee.  i  can  see  no  t^ason  why  We 
should  not  as  wittingly  hear,  and  as  speeSily  redress,  th^  wrongs 
fX.  »«uitor  w^o  is  about  to  be,  or  has  been  injured  by  the  illf- 
gel  &nd  unwarrantable  aet^  (^f  tbOse  cotirts,  in  matters  wherein 
they  exceed  their  jurisdi«tioo.  Aad  thje  is  the  office  of  a.  writ 
of  prohibition. 

But  |)^th(^  shovld  be  granted  when  the  wrong  done  coald  be 
fedressed  by  appeal  or  writ^  «rrflfr.     Neither  of  these  remedies 
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18,  JioweveF,  ^How^d  \jh  the  prjSsent  ejise,  »nd  it  is  ftiV' cl6ar  con?  ^' 
viction,  tl^at  the  party  }»ppiying  is  eulitled  to  a  writ  of  prohibi-  , 
tion.    ,  •       , 

f  t.i^  said^  howetftr,  ^it,  before  this  cot^rt  should  act  in  tike 
premises.  tHp  matter  compkirtcd  of  shojjild  be  brought  before  the 
Chancellor,  that  he  may  hn\»e  an  op^ortjuiiity  of  correcting  the 
error,  ftn(^  (hat  where  condplaint  is  made  of  an  unwarrantable 
xjxereise  of  power  by  an  inferior  couit^  thp  gbjection  should  be'    ' 
taken  in  that  court  hafori;  it  is  allowed  t9  Ue  heai*d  here.     It  is  * 
also  gaid,  tiaat  a  prohibition  will  not  gq  after  the  inferior  oourt  '' 
has  acted.'     ■  ^-   .  .»  .  .  •  VH 

The  case  of  the'State  V.  Scott,  1  Ir'aiJey  294,  is  cited  to  sua- 
tam  this  view.,    f  do  not  so  uifdersitand  that  case.     It  expressly 
holds  tha?t  the  party  cori>piaiDi!ig  of  'the  exercised  of  unwarranta*  ' 
ble  poweyh^  the  inferior  cottrt,  is  not  bQufcd  to  plead  the  want 
of 
peiri 
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after  sentence,  and  restrain  the  infertor  coJiil^  by  proliibitio^."'. 

Bacon's  Abs,  title  Prohibition.  '5 

■  .      •    «/  •       .  .      .  *  *      »"*. 

The"  majority  of  the  court  concurring  in  the"  propriety  of  is- 
suing the  writ  of  pn)hibition,  it  is  orHered*  that  o-  wrif  of  prob 
bition  Issu^to  tb^  Hbq.  Jdseph  W.  Lesesne,  CBancfeJlor  of  th»^ 
southern  divisioa  of'tb^  Statfe  of  Alaban^a,  cpmmariding  andea- 
joiniiig  liim,  without  delay,  fc  revoke  and  •annuly  or  to  caule  to 
he  revoked  and  knniilled,  the  iorder  made  in  the  case  of 'Safah  O. 
Smith,  by  her  nfet  friiShS,  &c.  v.  Morgan  Smith,  now  pending'  •. 
before  him  "in  the   Chancery   Court  held  fdr  Hho  County   of     ' 
Lowndes,  in  said  State,  by  which  the  registe!'  in  fchancery  at 
Havneville,  in  Said  Couiity  of  Lowfiides,  is  dixficted  and  ordered 
to  appoint  a' ^t  aAd •proper  person  to  be  receivei'of  the  estate 
and  propei'ty  inenfioj^ed  in  the  proceedings  in  sfed  causie,  akd 
under  Whi«h  Frank  J.  Smith  ii'as  been  appointed  such  receiver  j  ' 
and^  wholly  to  absolve  and  rclea'se  tht  wsaid  Morgan  SmithTrom 
the  effect  and 'op^ation  of  saTd  order  t5  said  register,  Hnaar 
which  the  said  F.  J.  Smith  was  appointftirefteivferafi  aforesaid. 

GOLDTHWAITE^  J.— In  relation  to  thd  pawer  of  this 
court  to  gvant  a  prohibition  to  the.Couf  t  of  Chancery  in  a  proper 
case,  I  ehtertan;^  no  dbubf.  '" 
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luul  jurisdiciioa.  and  tl)a(  upcm  tli^  cabej«aa  made  by  il^^tf  hd^ 
ftutKoritj  tu  r  a  recciri^.     1  do  ua^  B'^  it  was  a  cor^^ec 

exercise  oi  i iiofity,  for  I  dp  nof  fconsider'  that  questM 

Ikfl  pt eseQte<{  uj^on  tlm  ]pi'c*:?§ut  ;^lrcatu>D,'und  fqjr  that  ro(;isbD't. 
ha  3  no  opii^oD  i^'rolatipu  fb^it.     HaViug,  Jio*ever, 

juii  ..  li  a  90  Yai' ae  that  nxat^cr  wsts  co^icei-Ded>  it  Vrfis,  au~ 
qut-t!«ji  iMy,  the,  dul)^  oi*  t^Q  ChanCeltor  to.  proceed  upon  nis 
ov,  as  ts>  miifiU)cr  the  gs^BG  before  him  rcuuired  tb^ 

pro|n  rij  iu  ut-  comttjUed  to  the  cuslody  aha  .mauagem^iit  of  a. 
receiver;  ^ndif  ^ehfts  erj^d  as  to  i^i»  questi:^£L,  it  .was  simplj 
an  eCTfcr,  ^vIiich  could  J)S  ravereed  c^  appeal,  Dlit  trhich  ^ould^^ 
oon^UtHt^nQ  gi'ftttadfoi  aj)rohib'itidp.  .        .!        # 

^1  felatlbi^  to   the  oijfler  made  bj  the  Chancellory   (jiVecting 
th»  register  jioApp(iQt  a,  receiver,  I  have  mor6  wclifficJulty.     It  * 
hag  l^^^a  nr^ed  that  the  Code,  in  direct  term^  Tp^«hi,bits  th^ 
regis  tcf  from  appoiniing  receivers,  and   confines  thisf  power  to 
the  ChaDcello^auMie  >  i^ud  ihis,  I  thitk,  is  the  correct  construe-^ 
tion  of'  tue  law.     The  words  of    tie  sections  of  the  Cpde  re- 
ferrect  to  (§  §  6^,  y^P&l  ^^'^  clear^  and  f»ust  be  tajpe'n  in  their 
(^dinary  spusf.  .  The,  ap|>ointm.(iDt  of  »  receiver  is  not  aWrd 
ministerial  act,^but  oq«  rcq,uifing  .ihe  exeroise  of  judgqient  and 
discretion.     It  icapUeS'the   selection  of  a  fit  and  proper  per3o» 
to  mani^e  the  property,  and,    although   the   Cfhancdlor  Biiglit 
ver J  |)r£^erlj  call  upon  Uiej^egister  to  aid  hija  iu  making  the 
appoiaineni,  \  do  not  think  h»  could  delegare  thej>oyver  of  ap-     , 
potalinent  to  l^iin  ;  ^upl  iu«o  dojug,  I  aip  clear  that  the'  Chancel-  ^ 
lor  conaJoitted"'^n  er^r.  .  But  is  rt  sych  a*  one  as  whU  .warrdftt  a 
prolAilipn  ]     T^c  geiieral  gi^upd  ofx  which  this  writ  is  granted, 
is,  wK.rc  tue  ii^le^io;'  laurt  lius  titUjer  acted  wi^^ioit  jurisdiction^ 
or  nfjiere  it  has^yjeunied  to  pjroc^ed  in  a  ca«t  at'  whicS  it  has  no* 
cognizance,   or  wher^*  it  has  txctfd^d  )ts  jurildiction,  by  tk>ii>g 
«cme  act  i^  t!u'  pro^rt*-?  of  a  ;ea{-<  wMcji,  yi^f.tr  ihclaw,  it  hji^  • 
no  ai4li<  I'lO.-— 3  Bi^ck.   Com-     The  <*a*es  cite^  Dy   tlic 

leai  at^r/o  .•^ij'tjiiiillje  i.j^4J9>iti<*n,  a«  to  the  qiKP- 

tioi;  .    jui^fdittini,  )*ri   rtlVr   to  courts  of  tjpeciai  ju- 

riRdiQlipi|^  ^ri^{  I  am.  jnciined.  to  .  th«  opinion  that  tide  o«urts  of 
^Vi   i    *  '        :.  .lu  hut  it.Aiio.s  vipt  ijppiv  with     ^ 

'A-->?  !'  ntion  luj»  (^fiiif^yroii.uJ/^U  tliiH^j, . 

J^un  Ui^  pttntir  to  omHj'uI  iuVcrivr  juvisdictions  (Art.  5,  §2); 
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'•'9toJ  the  Court  of  Chancery  fe  a«  inferior  juriadretjotJ  withiQ  tb© 
meaning  of  that  itistrilmenl!.  If  that  court  trijiseenc[3  rts'|low- 
ers,  and  exceeds  itt  authority,  I  am  uftU*ble  to  percciye  any  valia 
reason  why  it?  action  shoald  not  b6  controlled  as  T«e!l  as  special 
jarisdictiens.  The  same  teasons  which  would  recpiir^  the  exer- 
cise of  a  controlling  poweV  in  relation  to  other  courts,  apply 
flq^Ually  to  it,  and  the  constiltition  has,  in  express  terras,  pro- 
•videdtor  its  exercise  Ify  this  codrt ;  so  that  I  cannot  think  that 
tb*  distinctions,  if  any  exist  at  the  common  law^  between  courts 
of  genera,]  afnd  special  ^UMsdictnon,  in  relation  to  tEe  gr*nt  of 
prohibition^  exist  with  us.    -      * 

Vpbn  authxn-ity,  I  regai'd  it  as  clear  that,  wKen  a  court  of 
'limited  or*  special  jtirisdicfien  exceeds  its  autliprity,  Although 
upon  the  mfsconsfruction  of  a  statute,  which  it ,  is  called  upon, 
in  the  dischatge  of  itsiegitiraate  duties,  lo  oongtrue,  it  furnishes 
ground  for  a,  prohibition.  This  is  shown  .by  the  language  of 
Blackstone,  who,  in  speakmgof  this  writ,  says,,  that  it  lies  when 
'"r«  fhe  handling  of  itiatfers  clearly  within  theiiicognizance,  they 
(the ■  courts) 't^gmsgress  the  bounds  prescribed  to  them  by  the 
laws  of  England,  as^Where  tlfey  require  two  witnesses  to  prove 
'the  payment  of  a  legacy,  a 'release  of  ti^esj  or  the  like,"— 3 
!&lack.  Com.  It2;  and  is  laid  Sown  more  clearly  in  the  case  of 
Gratitv.  Go>ild,  2*H.  Blackr69,  where  |he  whole  doctrine  ap- 
plicable to  prohibitfons  was  elaljorately  and  at)!y  discussed.— 
Fn  that  case,  L'ord  Lou^borough  "says :  ''  Another  ground  of 
prohibiten  is,  where  all  aU  hfft  passed  f?i^h  respect  to  any  au- 
^hofrty  resident  in  ct'Ver'courts,*  as  in  the  ecclesiastical  courts 
in  whicli  there  is  ftn  iijherent  jWrisdiction.  In  sucH  a  case,  the 
courts  of  Westminster  Hall  have  coj^ceived  that  where  the 
>authority"isiimited  by  an  ac«  of  t*arlia;nieBt.,  the  court  which 
%,cted  diff(M*ently  from  the  act,  was,  in  t^afc  instance,  lexceeding 
its  jurisdiction,  and  therefore  liable  to  a  prohibition."  Apply- 
ing these  principles  td*  the  case,  before  ug,  i^  is  clear  that,  if  the 
-construction  I  have  given  to  the  provision^  of  the  Code  is  cor- 
rect, the  CbanCelloi*,  in  directing  tba  re^ipter  to  appoint  a  t^- 
♦ceiver,  has,  in  the  Words  of  Lord  W«ghb'oKOugb,  '*  acted  differ- 
ently  fi^om  the  act^*'  afi'd  in  doing  so  has  ^exceeded  his  powers. 
It  was  a»  act  which,  under  the  statute,  be  had  no  authority  to 
do ;  and  graiititi^,  for  argument's  ^ake^  t|iat  1;he  provisions  of 
the  Code  regulating  the    appoiiitmenV  oJt  tb.^  receiver  we?e 
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Mi<^  H  ftfibra^oiae  gjroui^d  to  warrant  the  construction  gifvcii  tbeia 
ijtY  the  action  of  tlio  CUancellor,  in  ddei^atu^  the  appolntojent  to 
.  tpe  reglstt;i\  I  regard  that  ciscumsta^ice  as  eiititlfd  to  no^onsid- 
ettition  whateycx.  1{  is,  conceded  that  the  Chancel^r.lteliefed 
that  he  was  autliorizcd  by  Jaw  to  makp  the  order,  and  socb,  ^e 
suppose,  is  thefjase  in  every  instance  hi  which  courts  exceed  tjiiir 
jvisdiotlon.  T!¥?y  err  in  reh»4;ion  to  thf  law,  and  the  wipcria- 
tenjing  cQurt  cscereiae s  its  authority,,  not  noerelji  Uecause  they 
,t)»vo  misiaten  the  kiw,  or  misconstrued  tjje  9tatute«  ^but  fce- 
rauS'e,  kcting  upon  that  error»  they  have  gone  beyond, their  le- 
gitimate poTners.  It  car^  m^ke  no  difference  to  j;lie  parl^  «om- 
plainiog  whether  the  act  arises  from  a  misconstruction  or  (i  waa- 
tbh  vjoTation  of  the  law.  It  has  boon  supposed  thai  .the  (Hecision 
of  the  Queen's  Bench  in  the  mattey  of  Bpw^n  is  Adverse  tp  the 
.'fcfiplicatiop  of  the  relator  ;'  tut  J;hat  caso  i»  cleatly  'distinguish- 
•bje  ftroni  thg  one  un^ler  consideration..  There  the  <|uestion 
arose  upon  the  statute  of  5th  aiid»6th  YicV  <J.  116,  whiph  g^ve 
to  the  Coujity  Ccmr^  Ihe  pow^r  to  grapt  pr<JtectiQi>  from  pwc^ss 
hi  the  case  of  a  trader,  where  lie  owQg  debts  amounting  in^hc 
'ythdie  to  legs  than  ,000.  It  appeared  (h^t  the  insolvent  had 
obtamed  protection  under  a  prior  ^rdey,  and,  *he  debts  at  Ae 
liBie  6f  his  subs^uent  petition  afnounted,  With  the  debts  at  the 
time  of  tho  former  prder,  to  more  than  £300,  all  of  vhich  Mere 
unpswd.  The  County  Court  granted, the  protection,  and  the 
prohibition  was  applied  for,  an  the  grourtd  that  the  judge  of  the 
County  Court  had  b5  jurisdiction*to  grant  .the  protecti«n,  as  the 
debts  then  owing  by  the  petitioner  exceeded  ^300.  The  judg- 
ment of  the  courlrwas  against  the  prohibition,  on  the  ground  that 
the  Comity  Court  judge  had  the,right  to  determine  whether  the 
debts  owing  by  th6  trader  were  above  or  below  X^QO  ;  and  to 
do  thfs,  he  might  (^6c*ide  wl^^er  what  remained  due  under  the 
former  insolvency  tvas  to  b«  taken  into  account  in  ipaking  up  that 
BUm.  The  decision,  in  my  opinion,  was  clearly  correct,  as  the 
qxiestion  determined  was  clearly  within  the  jurisdiction  of  the 
inferior  court,  *nd  the  decision  vcste  upon,  that  ground.  Bui 
this  is  not  the  case  here.  The  Chancellor  had  the  righl  to  ap  • 
point  a  receiver,  and  must  determine,  uj)on  the  facts  beforfe  hin^ 
"whether  it  is  a  proper  case.  Iff  he  determines  wrong,  it  is  an 
error  within  his  jurisdiction,  and  so  (at  is  analogoob  to  the 
ease  just  referred  to,  astd  a  prohibition  will  not  Ue.    But  the 
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Ch^incellor  had  no  authority  to  delegate,  <bis  pow-er  of-  appoint- 
ment, whiph  was  a  dis-^-etion  reposed  in  himself  soJely^  to  an- 
other ;^  in  doing  this,  lie  went  beyond  his  jnrisdictiDn,  ^nd^n 
error  of  this  description  is  grqrfnd. for;  a  pr^bibition.  «  y     ,^    • 

The  f^ct  that  the  Chancellor  could  appoint  $h«s^]|i!^, person 
receiver.  on>n  application  to  him,  does  not,  i»  my  ©pinion,,  affect 
the  question,  except  as  it  mj\y  influence  the  cou;"t  in.  tha  exer- 
cise of  its  diseretl.oB  in  granting  th^.writ. .  if  it  was  certain 
that  the  applrbation  would  be  risnewed,  and  the  same  person 
appointed,  as  I  entertain' gi  eat  doubt  as  to  the  authority  of  the 
person  in  possession  undpr  th^  present  appiQintment,  to  discharge 
the  duties  which  devolve  ujjon  him  in  the  capacity  pf  receiver, 
I  should  be  in  favor  .of  granting  the  writ)  in  order  that  he,  or 
some  one  else,  might  be  inyested  with  the  Authority  pecesraary  to 
protect  himself ^and'the  property,  as  .well  as  to.  avoid  any  collis- 
ion between  himself  and  the  pther  parting.  ., 

PHELAJi,  J.-rCan  prohibition  go  only  as  to  eourtj  of-  limi- 
ted or  special  juvigdiction,  and  Tthere  such  courts  act  wittout 
jurisdiction;  or,  will  ij  also  lie  as  to  courts  of  general  jurisdictioBj 
and  where  such  latter  courts  exceed  their  jurisdiction  1 

Whatever  may  ^e  the  rule  of  the  English  courts,  or  of  fi«eh 
of  Ojir  American  CAii^ts  as  follow  $heir  rule,  T  am  of  9pimon 
that,  under  the  constitution  of  Alabama,  the  Supreme  Court 
may,  in  a  proper  ca^e,  issue  a  writ  of  prohit)itibn  even  to  a  eourt 
having  genefal  jurisdiction.  The  eonstituMonal  grant  of  power, 
and  the  duty  which  attaches  to  that  grant,  embrace,  a»  1  ooft- 
ceive,  pW  subordinate  tribunals. 

To  state  my  conclusions  in  this  case  in  few  words,  I  may  say 
that  I  am  convinced  that*  this  court  m»y  issue  a  pi-obibition  to 
any  subordinate  triljunal  whatever  in  this  State,  and  that  this 
writ  will  properly  lie  where  the  subordinate  trihunalacts  with- 
out jurisdiction,  or,  what  is  the  samo  thing,'  exceeds  its  proper 
jurisdiction,  and  ther^  is  no  othftr  adequate  ■  remedy  for  the  in- 
jury that  may  result  from  the  illegal  action  of  such  court. 

Furthermore,  I  am  clear,  in  this  case,  that  the  Chancellor  ex- 
ceeded his  jurisdiction  in  directing  the  register  to  appoint  a  re- 
ceiver. That  was  a  judicial  act^  which  he  "  only"  by  express 
law  was  competent  to  do.  The  designation  of  the  individual  is, 
as  I  conceive,  an  indisj>eD8abIe  part  of  ^he  duty  confided  by 
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■t«4«t«  to  the  d^anoelior  uIoho.  He  is  requtred,-  not  only  to 
decide  that  tlio  case  is  a  pfopei*  one  tf)r  a  r^peivcr,  bat  1i6  is  bbund 
to  cxoctise  judicial  fanctions  ?n  the  selection  of  the  itidivifloal 
kpon  whom  this  o^e  or  irust  is  to  be  conforted.  I  was,  at  one 
tim«,  Indined  to  fhe  opinion-  thut  the  provisions  of  the*Code  to 
this  efiect  wefc  too  plain  to  admit  of  conRtroction,  bat  this  on 
further  reflection  I  wirrendcr,  hut  I  do  th?s  more  in  defereticc  to 
the  division  n^ieh  c:v9ts  here,  and  the  action  of  the  Chancellor, 
'  than  to  the  conVtctions  of  my  own  rtiason  oft  the  fettor  of  tfie  stat- 
ute gimply. 

The  appointment,  then,  in  tbjs  elide  was,  as  I  conceive,  not 
Only  without  law,  bat  contrary  to  eipress  law  in  a  iDHtter  of 
jutisdiction,  and  8o  votd».  ,•     ' 

Is  there  any  adequate  remedy  fof  this  wronj,  as  fes^jects  the 
respohdent  Morgan  Smith?  None,  that  I  can  see.  "fhe  edse, 
AS  made  by  the  record,  WDuld,  I  agree,  well  justify  the  appoint- 
ment of  a  receiver  ;  bit  then  he-must  bb  app6inted  according 
t»  law,  or  this  court  is  bound,  I  think,  to "  interpose,  when 
a  pfopw  application"  is  made,  by  prohibition,  '  to  ''arrest  or 
prevent  a  wrong  which  may' otherwise  ni<l  •  through  the  whole 
Bubaequont  proceedings,  producing  great  ccmfosion  and  probable 
damage  to  Smith,  or  to  some  person  on  the  opposite  si?le  who 
may  participate  in  the  transactions  by  reason  of  this  order,  and 
because  I  see  no  other  W*y  to  pre-vcent  s^  wrong  and  itsptoba- 
ble  consequences.  *  .      - 

That  persons  injured  may  ha\^  iheir  remedy  by  suit  after  the 
injury  is  consummated^,  is -not,  to  my  Ihind^  »  sufficient  ittsWer 
40  an  application  for  preventive  justice,  wher&tho  action  com- 
plained of  is  that  of  a  judicial  oflSoer  or  triftunal,  and  respects 
iMi  act  ptofesredly  judicial^  and  the  proOeedtflg  is  rnj'ferC 

For  these  reasons,  I^oncur  in  allo«ving  tli«  writ  of  p*^ibiti6n. 

•» 

GIBBONS,  J. — I  o(incuT  in  the  view*  expressed  in»the  fore- 
going opinion  of  tho  Ghicf  Justice. 
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1  A  p*Pty  a^ahist  whom  an  injunction  or  process  of  seizure  has  beenob- 
tamed  hi  t  <*ano'ery  suit ,  aud  who  h%s  bQ§n  injured  in  consequence  thereof, 
may,  after  the  dismissal  of  the  Mil  for  want  of  pirosecutiorii  bring  hite  action 
at  law,  witiiout  permission  from  the  Chancery  Court,  to  Vecover  on  th^ 
bond  of  indemnity  requi^ejl  by  tk«  Jial  a»  a  pre-requiaite  to  obtaining  tl^e 
process. 

2.  In  such  case,  an  avierment  tliat  the'i)ill  was  disnilssed,  withotU;  stating^ 
the  grounds  ot'  dismissal,  is  sufficient. 

8.  AuyUt  is  ^innecedBary  to  *vw  notice  of*  tl\p  d^missal  to  the  obligorti  in 
th6  bond,  ss  they  are  jfarties  to  the  record,  and  presunved  (o  be  cognizant 
of  the  disposition  finally  made  of  the  cause.         .       .    •  .         ^ 

4  When  plaintiff 's  slaves  are  talsen  under  a  writ  of  seizure,  issued  out  of 
chancery'dn  a  bill  for  divorce  filed  against  hun  by  his  wife,  and,  the 
bill  beiiig  'di^issdd  for  wait  of  prosecutjen,  plaintiff  brings  suit  on  the ' 
indemnity  bond  to-recover  damages,  th»  record  of  a  second  suit  commenced 
by  t^e  wife  for  the  same  purposes  as  thj  first ,  »nd  still  pending,  is  rele- 
vant and  admissible  evidence  for  the  defendants  in  the  suit  on  the  bond,  if, 
it  is  shown  that  tti,e  slaves  seized  in  the  first  suit,  after, the  institution  of 
the  second,  were  in  thacustodjr  of  the  law,  or  of  one  ot  the  suitors  in  the 
Chaacery  Court  by  its  order  ;  but  when  the  bill  of  exceptions  does  not  set 
out  the  record  of  the  second  suit,  and  only  recites  that,  oft  the  filing  of  the 
eecood  bill,  an  order  was  granted,  commandiftg  the  regiiiter  to  issue  a  writ 
accordipg  to  the  prayer  of  the  bill,  on  complainant's  entering  into  bond 
"  conditioned  to  hdve  said  slaves  forthcoming  to  abide  the  |nal  order  and  ' 
decree  pf  the  court,"  dnd  that  the  bond  was  taken,  pursuant  to  the  ord^t/ 
conditioned  to  pay  plaintiff  "  all  such  costs  and  damages  as  he  might  sds- 
tain^by  the  wrongful  sfting  out  of  the  injunction  aad  process,"  the  Appel- 
late Coutt  cannot  infer  that  a  writof  ^izure  tras issued  in  th&second  suit, 
and  the  jrecord  ie  therefore  irrelevant  and  inadiijissil)le. 

5  It  is  OOt  error  to  allow  plaintiff  to  amend  his  declaVation,  even  after 
the ^rlal4l^s  been.  com!Xleuced,%y  the  alteration  of  a  date  alleged  undec  a 
vilelicet. 

6  If.ther  husband  turn  his  wifeqvit  of  doors,  oi>  by  his  misconduct  compel 
her  to  Veave  him,  he  js  rfcsponsible  foy  necessaries  furnished  Ijer  by  another; 
but  the  labor  and  services  of  slaves  applied  to  the  support  and  maintenance 
of  the  wife,  cannot  beregarited  as  necessaries,  though  their  value  w^asnot 
more  tjj an  sufficient  for  her  peces^ary  support  hnd  flwintenance,  nor  can.- 
fbe  husband  be  charged  with  their  value  in  a  court  of  law. 

7.  In  dBbt  on  bond  couditioned  to  indemaify  the  obligeo  for  all  costs  and 
damages  he  might  wrongfully  sustain  by  the  suing  out  of  a  writ  of  seizure 
from  the  Chancery  Court,  thfe  death  of  one  of  the  slaves  seized  under  the 
writ  bafore  the  time  of  trial,  doos  not  affect  the  defendant'a  liability  for 
hire. 
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8.  .  la  laoh  om«,  plaintiff  may  reoorer  the  damag*  actaall^  Mtktbtod,  irtth- 

out  proof  of  mnlice  in  suing  out  the  process. 

9.  The  transcript  of  the  record  of 'the  chaaoery  jiuit  shawing  the  dismissal 
Of  the  bill  for  want  6f  prosecution,  is  prima  faele  eridenee  that  the  iTrit 
bt  eeicure  was  wrongfully  oljtajned. 

10.  And  if  tbapossassioiiol  tbe  Sliwree  is  hot  teatored  to  t^he  plaintiff,  be  is 
eutitled  to  rccoTor  tbeif  iiiredowii  to  the  time  of  trial,  although,  After  the 
diamiasal  of,  the  first  biljifor  viva.tof  pi;p60CHtion,  n  seaoihl  was  filed  fac  the 
same  purposes,  and. a  new  bond  giyen^  conditioned  for  tb6  forthcomine  of 
the  slaves  to  abide  the  final  order  and  iaona  of  the  ronrt . 

Srko^  to  the  Circvit  Court  pf  Atftauga. 
Tried  before  the  Hod^  Geo.  D.  Shortrjdge. 

lh«  facts  wiH  sufficiently,  appear  froBt  the  opinion  of  the  court. 

N.  Harris,  for  plaintiffs  in  error- : 

1.  Tlie  declaration  should  show  tfxat  there  was  an  order  of 
diejcourtin  which  tl^  chauct^nr  suit  was  pending,  dismissing  the 
bill,  and  that  the  defendant  have  leave  to  bring  »uit  on  the  in- 
junction bond,  and  an  order  that  defendant  hjve  leave  to  with- 
draw the  bond  for  the  purpose  of  brihging  suit  on  it. 

2..  The  declaration .  should  .shgw  th^jt  plaintiffs  in  error  liad 
notice  of  the  dismissal  of  tU<!  hiii.  ;uiii  tii:»r  tl>.^  hill  was  dismiss- 
ed on  a  hearing  on  the<nerit^ 

8.  Th«  plaintiff* iiT  the  court  below  was  notentitled  to.  recover 
of  the  defendants  any  damages  for  the  detentioti  of  the  slaves 
after  the  filing  o/tlje  second,  bill  for  divorce,  and  the  taking  of 
the  atcoiwjl  bond ;  and  there  was.  therefore,  erixjr  in  rejecting 
the  record  of  the'second'bond,*Thich  waa  offered  in  evidence  by 
the  defendants  belovr» — \Vin.ston''&,  Fenwiclf  v.  Rives,  4  Ste*v. 
&  P.  281  ;  Brooks  &,  Brown  v.  Shepherd,  4  Bii.b  572. 

4.  T^e  court  ^r^;eif ,  iu  permitting  the  plaintiff  below  to^meiul 
bis  declaration. 

5.  Xhc  court  shouJd  hava  admitted  the  evidence  offered  by 
the  de/efidants  "lelow-,  showisg  that  the  plaintiff  had.  by  liiis  con- 
vuct  driven  jiis  wife  to  separate  from  li^n>ylhat  thelabpr  and  ser- 
dices  of  the  slaveys  IukI  bt^on  applied,  to  \\ct  support,  and  that 
their  labor  and  scrvicas  were  not  more  than  .sufficient  to  maintain 
her.'  If  the- husband  turn  "his  wffe  out  of  doors  without  suffi- 
cient caiise^  or  sh';  leave  Itlm  on  accouut  of  ill  treatment,  he  ^iU 
be  lialile  for  ne^easari^a  furoislied  to  W.^^^tory  jod  Contrabts 
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114,  §  107  ;  Chtttyou  Contracts  173  ;  Clanfey  on  Husband  and  . 
Wife  28,29;  ,11 E.  C.  L.  R.  (M.    In  a.!l  Rations  arising  from  con- 
tracts, a  party  can  only  .recover  to  thp  extent  of  tbe  actua.1  dajn- 
age  sustained. — 2  0reen.  Ev.  208  ;  Sedgwick  on  Damages  (2  .. 
ed,)  m,  ^1,  411»  4^2,  446  ;  Hatchett  v.  Gibson,  13  Ala  594;  - 
9  East  72,.;  2  Burr.  121  a  j  2  Denio  016. 

6.  The  record  of  the  suit  showing  the  dismissal  of  the  bill,  , 
does  not  show  that  the  injunction  was  sued  out  wrongfully. — 3  ; 
Phillips  on  Evidence  (C.  &  H.'s  Notes).  916. 

7.  The  plaintiif  below  was   not   entitled  to  recover  damages,  „ 

for  the  detention  of  the  slaves,  beyond  the  dismissal  of  the  bill,  : 

or  at  least,  beyond  the  time  of  filioig  the  second  bill,  and  giving 

the  second  boiU^*^..,^^. v  ,-,  v, ,» ^.^^  y,  ■-■ti*^ 

"  '■   .  ''.'    '  ■•»•■    ■  ■>  ■  .^  >'  '■» 
Elmore  &  Yancey,  and  S.  F.  Rice,  contra  : 

^i.    The  count  demurred  to  contains  eve^y  material  ajlega- . 
tion,— I  Iredell  139. 

2.  The  tj-anscript  offered  in  evidence  by  plaintiffs  below,  was 
properly  admitted,  because  :  1.  The  court  had  power  to  permit 
the  amendment  to  be   made  during  the   trial. — Bannister   y.  ^ 
Wetherford,  7  B.  Mon,  271;  2-  There  was  really  no  variance  ■', 
between  the  declaration  ?ind  the  transcript  as  it  stood  before  the  , 
amendment,  the  actual  date  of  the  dismissal,  as  long  as  it  was  :, 
alleged  to^  be  before  suit  brought,,  being  immaterial,  or  a  collat-  , 
eral  issue  ;  and  beipg  alleg*'d  without  v(;^ching  the  record,  and 
not  as  descriptive  of  it.— 3  Stark,  Ev.  1599, 1603;  Henry  v.  Til-f 
son,  17  Vermont  R.  479, 484;  Martin  v.  Miller,  3  Missouri  135.  -" 

%  The  tjranscript  offered  in  evidence  by   plaintiff  in  error,  „ 
was  properly  rejected:   I.  Because  it  in  no' way  appeared  that ,, 
any  writ  of  seijiure  ever  issued,  or  that  the  negroes  involved  were   _ 
evfer  seized  by  virtue  of  the  proceedings  set  forth  in  the  trans- 
cript, and  the  proof  was,  that  the  defendant  below  had  never  re- 
delivered the  negroes :  all  intendments  will  be  in  favor  of  the 
judgment.     2.   It  was  properly  rejected,  because  the  plaintiff',, 
in  error  was  a  wrong-doer,  and,  until  he  restored  the  possession  •, 
which  he  wron;^tully  obtained  by  abuse  of  the  law's  process,  he 
cahhot  be  allowed  to  set  up  that  he  hasj  since  sued  out  another 
process,  under  which  he  retains  the  negroes,  and  thus  limit  the 
damages.— 5  Barn.  &  Aid.  885  ;  Moore  v.  Wallis  et  d.,  18 
Ala.  463 ;  Leavitt  v.  Smith,  7  »&.,  182.    8.  Because  Zeigler, 
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haying  obtained  possession  of  the  slaves  nnder  and  by  »e»ni  tf  ^ 
the  bbnd  sued  on,  until  he  r^stoces  pos^esiAon  t^  David,  is  not  io 
a  situation  to  rfet  up,  irt  Initi^ation  of  damages,  that  by  his  act' 
anoth6i-  process  has  becfl  sued  out,  restraining  David  from  taking 
possession  of  them. — Braley  v.  Pock  &  Clark,  22  Ala.  861  ; 
Upham  V.  McBride,  10  B.  Mon.  202;  Hodges  v.  Gcwin,  6 
Ala.  478);  McLane  v.  Spence,'  11 1&.  172.  4.  Because,  though 
it  should  be  conceded  a  Writ  of  seizure  issued,  yet,  as  the  bill 
and  indemnity  bond  were'only  offered  ftJr  a  special  purpose,  via., 
"  to  show  that  a  second  injunction,  similar  to  the  first,  had  been 
given,*'  and  the  bill  and  indemnity  bond  contained  no  evidence  of 
the  issuance  of  such  injunction  bond,  they  were  properly  rejec- 
ted as  irrelevant.  5.  '  Because,  as  the  transcript  was  offered 
only  for  a  particular  purpose,  it  was  an  admission  that  all  else 
in  it  was  irrelevant  and  incompetent. -^9  Ala.  959  ;  and  thwe- 
fore  an  admission  that  there  Was  nothing  in  it  to  show  a  seiaure 
of  the  slaves.  6.  Because  a  record  is  not  evidence  of  any  fact 
which  can  only  be  inferred  by  the  court ;  and  in  this  case,  the 
seizure  would  have  to  te  inferred.^ — McOary  v.  Remson,  19  Ala. 
4^0.  7.  Because  the  measure  of  damages  was,  the  value  of  the 
propetty  at  ttie  time  David  was  dispossessed,  increased  by  the  ' 
datnages  which  he  was  proved  to  have  suffered  by  the  loss  of 
possession. — 11  U.  S.  Digest  126  §9  ;  and  the  transcript  was 
offered  to  prove  that  David  could  not  Irecovcr  damages  beyond  ' 
the  date  of  the  new  bond.  8.  Betahse  it  was  offered  as  a  whole, 
and  contained  Irrelevant  testimony,  viz.,  the  bill  of  divorce  j 
and'  when  such  is  the  case,  the  court  may  reject  it  as  a  whole^ 
Smith  V.  Zaner,  4  Ala.  99 ;  Melton  v.'  Troutman^  15  ib.  586.  ' 
9.  Because  the  pend<>ncy  of  another  proceeding  in  ehance#y  in 
relation  to  the  same  slavey,  cannot  1)e  pleaded  in  bar,  nor  set  up 
in  mitigafion  of  damages. — M<Lane  v.  Spence,  II  Ala.  172  j 
McCfary  v.  Remson,  19  iB:  430.  10.  BecaiiBC  Zoigler,  being 
a  surety  on  the  indemnity  bond  sued  on,  is  not  dischai^ed  from 
liability  on  it  by  the  fact  that  he  and  Milly  David  have  obtained 
an  injunction  out  of  chancery  since  the  execution  of  the  bond. — 
Hodges  V.  Gewin,  6  Ala.  478  ;  Leavitt  v.  Smith,  7  ib.  182. 

4.  The  separation  of  David  from  his  wife,  and  its  causes,  and 
the  facti^  that  defendants  gave  up  the  slaves  to  Mrs.  David,  and 
that  their  labor  was  not  more  than  enough  for  her  necessary 

support,  were  entirelf;  inadmissible  as  evidence  in  this  action,  for  ■ 
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various  teas'ons.  If  urged  as  a  set-off,  they  were  miUc(tiidated 
damages,  and  such  cannot  be  the  subject  of  set-off. — Dunn  v*. 
White&McCurdy,  1  Ala.  645  ;  McCordv.  Williams  &  Lowe,  2 
ib.  71.  Nor  can  a  set-off  be  pleaded  in  an  action  like  this,  for 
unliquidated  damages. — Bro^Vn  v.  Chambers,  12  ih.  698. 
Neither  can  they  be  admissible  under  the  doctrine  of  recoup- 
ment, because  they  do  not  spring  out  of  the  same  contract  or 
transacticm,  and  constitute  no  eause  of  action  in  Zeigler.-— 
Batteman  v.  Pieroe,  S  Hill  171.  The  defendants  below,  being 
in  the  position  of  a  trespasser  or  wrong-doer,  cannot  be  allowed 
to  answer  the  plaintiff 's  demand,  by  setting  up  their  application 
of  the  proceeds  of  the  property  even  to  the  >  benefit  of  the 
owner. — 5  Barn.  Sc.  Aid.  835  ;  Sedgwick  on  Damages,  supra. 
The  cases  cited  from  2  Borr.,9  East  and  Sedgwick  on  Damages, 
proceed  on  the  ground  that  the  plaintiff  had  been  paid  his  dam- 
ages ;  but  this  in  no  way  establishtis  that,  because  2^igler  hired 
the  negroes  to  Mrs.. David,  plaintiff  's'damagea  have  been  paid. 
One  can  only  have  a  right  of  action  for  necessaries  furnished  a 
wife  separated  from  her  husband,  when  he  has.  furnished  hig 
own  property  to  the  wife.  This  cannot,  then,  enable  Zeigler  to 
plead  that  he  loaned  the  negroes  to  Mrs.  David,  because  thoj  ^ 
were  not  his  property,  but  plaintiff's.  In  the  cause  of  one  who 
is  dismissed  from  employment  beibre  the  expiration  of  his  term, 
and  finds  other  employment,  the  law  allows  this  to  be  shown  iix 
a  suit  on  the  contract,  because  plaintiff  there  was  paid  :  such  ia 
not  the  case  here. 

5^  The  charge  given  by  the  court  was  cprrect.  David's  in- 
jury was  continuous  ;  and  lie  had  a  right  to  recover  up  to  tho 
time  of  trial,  if  the  injury  continued  until  then.  He  complained 
of  the  wrongful  seizure  and  detention  .of  his  slaves  :  they  were 
detained. up  to  the  trial. — Puckett  v.  Smith,  5  Strq|>h,  Law 
R.26.  '  ^^ 

6.  The  first  charge  asked  was  properly  refused,  because  the 
condition  of  the  bond  sued  on  was,  to  pay  all  damages  which 
plaintiff  might  "  wrongfully  sustain." — Wilson  v.  Outlaw, 
Minor's  Rep-  367 ;  Garrett  &  Hill  v.  Logap,  19  Ala.  344,  As 
the  charge  contained  illegal  as  well  u?  legal  matter,  the  court- 
could  properly  refuse  it.  « 

7.  The  second  charge  asked  \yas  properly  refused,  because 
the  dismissal  of  the  bill  for  want  of  prosecution,  was  a  breach  of 
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(b«,boi»d,iu4  evidence  that  th«  prooaa*  WM  KfOigfi|%Hili4 
out.— White  V.  Clajr,  7  Loigh*s  U.  t>ii ;  .Garrett  &  Hill  v.  Lo- 
gan, 19  Al».  344;  B&dlam  v.  Tucker,  1  PWk,  a.^^;.4 
Hawk*:  R.  38  j  Scoor  v.  iJubcoek,  2  Julms.  R.  203.  . 

8.  Tbo  third  chiu^  nskod  yrn»  proporiy.reiuiod,  because  the 
boud  for  the  forthcouoiug  of  tlie  slavoe  was  but  au  additiouai^iV 
earity,  and  David  ouuld  select  on  which  he  i^ould  proc«^.— Sfjlir 
vey  -V.  Morrifi,  IH  Ala.      ;  CapcrttA  v.  Martin,  5  ik.  20Q«    > 

9.  The  last  charge  asked  wil«  properly  j*efased,  because 
Zeigler  had  uot  delivered  op  the  Biaree  on  Sept.  30,  IboO,  aud 
the  forthcoiBiHg  bond  was  but  an  additional  s0oarity. — Spivoy 
V.  Morris,  supra  ;  and  foi'  the  further  roaaon-,  tliat  David  could 
not  sue  on  the  injunction  bond  until  Sept.  30,  when  the  bill  wm 
dismissed.— Smith  &.  Tatum  v.  Morrid. 

10.  All  the  charges  were  properly  refused,  becattM  tba^.jnk 
instructions  relative  to  an  "  injunction ;"  whereas,  the  procwa 
in  relation  to  which  plaintiff  sought  a  recovery,  was  not  an  "  iit» 
joBction,"  bat  a  ^  writ  of  seizure,"  or  in  nature  of  an  attaob- 
ment :  the  charges  were,  therefore,  irrelevant  and  abstract. — 
Ross  V.  Ross,  20  Ala.  106;  Long  v.  Rodgers,  19  i6.  822  ., 
Murray  v.  The  State,  I8i&.  727  ;  Bradford  v.  Marberry,  12  ti. 
529 ;  Ward  v.  Winston,  20  ib.  167.  The  charges  aske<l  were  all 
calculated  to  mislead  the  jury,  and  were  for  that  reaeon  properly 
refused.— Moore  v.  The  State,  18  Ala.  532;  FeKx  v.  The 
State,  18  ih.  720. 

CHILTON,  C.  J.— This  was  an  action  of  debt  brought  by 
Henry  P.  David  against  the  plaintiffs  in  error,  Edward  J.  Zeig- 
ler and  W.  T.  Hall,  to  recover  upon  a  bond  in  the  penalty  of 
five  thousand  dollars,  cixeonted  by  them  and  William  R.  Pick- 
ett, on  the  14th  day  of  January,  1848,  "payable  to  aaxl  David, 
and  containing  a  condition  "  to  indemnify  said  David  for  all  costs 
and  damages  he  may  wrongfully  sustain  by  the  suing  out  cer- 
tain process  issuing  from  the  register  of  the  Chancery  Court  in 
Wetumpka,  by  the  order  of  a  circuit  judge,  acting  as  chancellor 
"pro  hoc  vice;  by  which  order  certain  negro  slaves  tfere  required 
to  be  seised  and  disposed  ef  by  the  sheriff,  as  therein  directed." 

The  Jiat  upon  which  the  process  issued,  "was  nuide  upon  the 
exhibition  of  a  bill  by  Mrs.  Milly  David,  by  said  Zeigkr  and 
Tfaosoas  H.  Hall,  her  next  frtenck,  charging,   among  other 
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things,  that  she  is  the  wife  of  said  Henry  P.  David,  and  that, 
at  the  time  of  their  marriage,  she  was  possessed  of  and  owned 
considerable  property,  consisting  of  lands,  negro  slaves,  and  live 
stock,  a  list  of  all  which  is  given  in  the  bill,  and  which,  with 
certain  moneys  loaned  her  husband  since  their  marriage,  went 
into  his  possession  and  were  then  retained  by  him,  except  a  small 
part  which  he  bad  sold  to  pay  her  debts  to  the  heirs  of  Nicholas 
Zeigler,  her  former  husband ;  that  he  had  driven  her  from  his 
home  by  repeated  acts  of  cruelty,  and  threatened  to  run  the 
property  beyond  the  jurisdiction  of  the  court.  The  bill  prays 
for  a  divorce  a  mensa  et  thoro,  or  from  the  bonds  of  matrimony,  and 
for  an  order  of  seizure  of  certain  slaves ;  also  for  a  suitable  pro- 
vision to  be  made  for  the  complainant's  support,  and  for  an  al- 
lowance to  enable  her  to  prosecute  her  suit. 

The  bill  was  answered  by  the  defendant,  and  after  remaining 
in  court  until  October,  1850,  was  dismissed  by  the  Chancellor 
for  want  of  prosecution. 

1.  The  defendant,  in  the  court  below,  filed  a  demurrer  to  the 
declaration,  which  the  court  overruled,  and  which  is,  among 
other  matters,  here  assigned  for  error.  The  first  ground  of  ob- 
jection to  the  sufficiency  of  the  declaration,  is,  that  there  is  no 
averment  of  any  order  of  the  Chancery  Court  permitting  the 
plaintiff  below  to  sue  upon  the  bond.  No  authority  has  been 
cited  in  support  of  this  position ;  and,  upon  principle,  we  see  no 
reason  why  a  party  against  whom  an  injuilction  or  process  of 
seizure  has  been  obtained,  and  who  has  been  injured  in  conse- 
quence thereof,  may  not,  after  the  suit  in  chancery  has  been 
abandoned  by  the  complainant  and  dismissed  for  want  of  prose- 
cution, institute  his  action  at  law  to  recover  upon  the  bond,  re- 
quired to  be  given  by  the  Ji.at  as  a  pre-requisite  to  obtaining 
such  process,  without  any  permission  from  the  Chancery  Court. 
True,  the  bond  on  which  the  action  is  founded  constitutes  a  part 
of  the  record  of  that  court ;  but  our  practice  does  not  require 
profert  to  be  made  of  it,  and  it  is  sufficient  that  the  complainant 
produces  it  when  demanded  for  the  purposes  of  the  trial. 

2.  The  next  objection  is,  that  the  declaration  fails  to  aver 
that  the  bill  was  dismissed  upon  the  merits,  or  that  the  defend- 
ants in  the  court  below  had  notice  of  such  dismissal.  We  think 
it  altogether  sufficient  to  aver  that  the  bill  was  dismissed  gene- 
rally, without  stating  the  ground  of  the  dismissal.     It  amounts 
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to  a  final  disposition  of  the  cause,  adverse  to  the  oomplainant, 
and  entitled  the  defendant  in  the  chancery  suit  to  recover  upon 
the  bond  such  damages  as  he  had  wrongfully  sustained  by  its 
exhibition  and  obtaining  the  process  prayed  for. 

3.  As  to  the  want  of  the  averment  of  notice  of  the  dismissal : 
It  is  only  necessary  to  remark,  that  the  dismissal  of  the  bill  was 
a  matter  peculiarly  within  the  knowledge  of  the  party  whose 
duty  it  was  to  prosecute  it,  if  founded  on  a  meritorious  ground 
of  complaint ;  and  hence,  as  one  of  the  plaintiffs  in  error  was  the 
next  friend  of  Mrs.  David,  by  whom  the  bill  was  filed,  and  both 
were  parties  to  the  record,  being  on  the  bond,  they  must  be 
presumed  to  be  cognizant  of  the  disposition  which  was  finally 
made  of  the  cause.  At  all  events,  this  matter  does  not  more 
properly  lie  within  the  knowledge  of  the  plaintiff  below,  than  of 
the  defendants,  and  in  such  cases  it  is  well  settled  that  no  no- 
tice need  be  averred. — 1  Chitty  on  PI.  338,  and  cases  cited  in 
notes. 

4.  As  to  the  exclusion  of  the  exemplification  of  the  record  of 
the  second  bill  filed  by  Mrs.  David,  and  the  bond  given  upon  the 
exhibition  thereof:  We  regret  that  the  bill  of  exceptions  does 
not  set  out  this  rejected  proof,  in  order  that  we  might  determine 
upon  its  legal  effect,  and  ascertain  whether  or  not  it  was  rele- 
vant. It  is  very  certain  that  it  was  competent  evidence,  if  the 
record  showed  that,  by  proceedings  under  the  Jiat,  the  slavea 
seized  in  the  first  suit,  after  the  institution  of  the  second,  were 
in  the  custody  of  the  law,  or,  which  is  the  same  thing,  in  the 
possession  of  one  of  the  suitors  in  the  Chancery  Court,  by  its 
order,  [t  is  competent  for  that  court  to  provide  for  the  safe 
custody  of  effects  seized  by  its  process,  and  it  will,  in  justice  to 
its  suitors,  pending  the  litigation,  so  provide  as  to  render  the  ef- 
fects 80  tied  up  as  productive  as  may  be  consistent  with  their 
safe-keeping  or  security. 

It  appears  that  the  slaves  seized  under  the  process  obtained 
upon  the  exhibition  of  the  first  bill,  were  in  Mrs.  David's  pos- 
session when  the  second  bill  was  filed.  It  is  said  in  the  bill  of 
exceptions,  that  the  second  bill  contained  substantially  the  same 
allegations  as  were  set  forth  in  the  first,  and  that  the  Jiat  granted 
upon  it  directed  the  register  that,  if  the  next  friend  of  the  com- 
plainant should  enter  into  bond  in  double  the  aggregate  value  of 
the  slaves,  whose  names  are  set  out,  "  conditioned  to  have  said 
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slaves  forthcoming  to  abide  the  final  order  and  decree  of  the 
court,"  then  that  a  writ  issue  according  to  the  prayer  of  the  bill. 
Neither  the  second  bill  nor  the  bond  is  set  out ;  but,  looking  to 
the  prayer  of  the  first  bill,  we  find  that  the  complainant  prays 
for  an  allowance  as  maintenance  during  the  pendency  of  the  suit, 
and  also  that  the  sum  of  five  hundred  dollars  be  paid  her  for  the 
purpose  of  enabling  her  to  prosecute  her  said  suit  against  her 
husband,  or  such  other  sum  as  the  Chancellor  shall  deem  pro- 
per, "  unless  it  should  please  the  court  to  order  and  direct  that 
complainant,  by  herself  or  her  next  friend,  may  give  bond  with 
security  for  the  forthcoming  of  the  said  negroes,  (the  same  men- 
tioned in  the  bill  of  exceptions  as  seized  under  the  process,) 
which  complainant  took  away  with  her  and  has  now  in  posses- 
sion, to  abide  the  decision  of  the  court  in  the  premises;  in  which 
event,  complainant  would  not  pray  for  any  allowance  for  main- 
tenance, or  for  the  prosecution  of  the  suit,  pendente  lite,-^  &c. 
The  Jiat  upon  the  second  bill  would  seem  to  be  predicated  upon 
this  prayer,  and  to  contemplate  that  the  complainant  should  be 
allowed  to  retain  the  possession  of  the  slaves ;  otherwise,  it 
would  not  have  required  that  her  next  friend  should  bind  himself 
to  have  them  forthcoming  to  abide  the  final  order  of  the  court. 
It  is  said  that  the  second  bond  was  taken  "  in  pursuance  of  this 
fiat,  payable  as  and  in  the  amount  specified  in  said  order,"  &c. 
But,  when  speaking  of  it,  the  bill  of  exceptions  states,  that  it 
was  "  conditioned  to  pay  the  said  Henry  P.  David  all  such  costs 
and  damages  as  he  might  sustain  by  the  wrongful  suing  out  of 
the  injunction  and  process,"  and  that  it  was  similar  to  the  bond 
set  out  in  the  transcript  ofiered  in  evidence  by  the  plaintifi"  in 
the  court  below,  which  is  the  transcript  of  the  proceedings  had 
in  the  first  suit.  It  is  not  stated  that  any  process  of  injunction 
or  order  of  seizure  was  issued  under  the  Jiat,  or  that  any  bond 
had  been  given  for  the  forthcoming  of  the  slaves  to  abide  the 
final  decree  to  be  made  under  this  second  bill ;  but  merely  that  a 
bond  has  been  given  to  pay  such  costs  and  damages  as  he  might 
sustain,  &c.  Now,  without  more,  this  does  not  tend  to  prove 
that  the  slaves  mentioned  in  the  bill  of  exceptions  were  within 
the  custody  of  the  law.  No  injunction  against  the  husband's 
maintaining  an  action,  or  taking  said  slaves  into  his  possession, 
if  he  can  do  so  peaceably,  has  issued,  and  no  process  has  issued 
authorizing  Mrs.  David,  or  the  next  friend  who  exhibited  the 
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bill,  to  retain  them.  So  that  the  plaintiff  in  the  court  below 
might  maintain  his  action  at  law  for  the  recovery  of  the  slaves; 
and  as  the  subsequent  bill  and  bond  do  not  affect  in  any  way 
the  legal  rights  of  the  parties,  the  record  of  them  was  properly 
excluded. 

It  may  be  that  the  bond  conforms  to  the  Jiat,  and  thus  leaves 
the  slaves  in  the  possession  of  Mrs,  David,  upon  the  security 
afforded  by  it,  that  they  shall  be  forthcoming  to  abide  the  final 
order  to  be  made  in  the  cause ;  and  the  Chancellor,  in  the  exer- 
cise of  his  enlarged  discretion  upon  the  subject  of  alimony,  may 
order  the  services  of  slaves  thus  held  to  go  towards  the  support 
of  the  wife,  and  in  lieu  of  a  provision  for  her  pendente  lite;  but  this 
is  not  shown  by  the  bill  of  exceptions,  and  by  this  alone  we  must 
be  governed.  As  the  matter  is  brought  to  view  by  the  record 
before  us,  there  was  no  error  in  excluding  the  evidence  of  the 
second  bill  and  bond. 

5.  It  was  alleged  in  the  declaration,  under  a  videlicet,  that 
the  chancery  suit  was  dismissed  on  the  1st  day  of  October, 
1848,  whereas,  upon  the  production  of  the  record,  it  appeared 
to  have  been  dismissed  at  an  adjourned  term  of  said  court  held 
on  the  20th  September,  1850  ;  and  thereupon  the  defendants 
moved  to  reject  the  record  of  the  chancery  suit  for  the  variance. 
The  court  being  about  to  sustain  the  objection,  the  plaintiff  was 
allowed  to  amend  his  declaration,  so  as  to  aver  the  true  date  of 
the  dismissal,  and  it  is  insisted  by  the  plaintiffs  in  error,  that  in 
thus  granting  leave  to  amend,  the  court  committed  an  error, — 
We  do  not  think  so.  It  has  been  held  that,  where  an  amend- 
ment makes  a  new  case,  as  where  it  introduces  new  parties,  or  a 
change  of  parties,  it  cannot  be  allowed  after  an  issue  is  submit- 
ted to  a  jury.  —  Watkins  v.  Canterberry,  4  Por.  Rep.  41.5. — 
But  such  is  not  the  result  here,  and  there  was  no  reason  for 
postponing  the  trial  on  account  of  it.  It  was  discretionary  with 
the  court  to  allow  it,  and  wo  doubt  not  that  the  discretion  was 
properly  exercised.  Banister  v.  W'eatherford,  7  B.  Monroe 
271-2,  is  an  authority  in  point  sustaining  such  practice. 

6.  Wc  come  next  to  consider  the  mam  point  relied  upon  by 
the  counsel  for  the  plaintiffs  in  error,  which  is,  that  they  should 
have  been  allowed  to  show  in  the  court  below  tljat  the  complain- 
ant in  the  chancery  suit,  Mrs.  David,  was  forced  by  the  cruel 
treatment  of  her  hasband,  the  defendant  in  error,  to  abandon 


JUNE  TERM,  185S.  1^7 


Zeigler  &  Hall  v.  David. 


him,  and  that  the  labor  and  services  of  these  slaves  had  been 
applied  to  the  support  of  the  wife  while  thus  separated  fr)ra 
him,  and  were  not  more  than  sufficient  for  that  purpose. 

It  is  an  unquestionable  rule  of  law,  that  if  a  husband  turn  his 
wife  out  of  doors,  or  by  his  misconduct  compel  her  to  leave  him, 
she  goes  forth  under  such  circumstances  to  the  world  with  an 
implied  credit  for  necessaries.  In  other  words,  he  is  bound  to 
provide  her  with  necessary  lodging,  clothes  and  subsistence,  and 
in  case  of  her  sickness,  medicines,  medical  attendances  and  rea- 
sonable expenses  incurred  (luring  illness ;  and  if  he  fails  to  make 
such  provision,  she  may  obtain  the  same  on  his  credit,  and  the 
person  so  making  it,  may  sue  the  husband  and  recover  therefor. 
Roper  on  Hus.  &  VV.  HO,  111  ;  McQueen  on  H.  &  W.  140; 
Clancy  on  H.  &  W.  28,  29  ;  Story  on  Contracts  114  §  107  ; 
Chitty  on  Con.  173- 

The  position  in  the  case  before  us  is  rested  by  the  counsel  on 
this  principle.  He  contends  that,  as  these  slaves  were  placed  in 
the  possession  of  Mrs.  David,  and  furnished  her  a  necessary  sup- 
port, that  consequently  her  husband  is  the  debtor  to  the  plain- 
tiffs in  error,  to  the  extent  of  the  value  of  that  support,  and  in 
an  action  to  recover  for  the  hire  of  the  slaves,  or  for  the  slaves 
and  hire  by  way  of  damages,  the  defendant  has  the  right  to  re- 
coup the  value  of  the  support  thus  provided  for  the  wife. 

The  doctrine  of  recoupment  has  been  very  ably  discussed, 
and  we  are  not  disposed  to  gainsay  the  soundness  of  the  au- 
thorities cited  by  tho  coansei  for  the  plaintiffs  in  error.  But 
there  is  a  point  which  was  not  argued  by  the  counsel,  or  noticed 
merely  incidontuily,  which  in  our  opinion  renders  the  doctrine 
wholly  inappiicable  to  the  present  case.  It  is  this :  conceding 
that  the  plaintiff  m  error  would  have  a  right  to  recoup  for  ne- 
cessaries furnished  the  wife,  in  an  action  against  him  on  the  bond 
given  by  him  as  one  of  the  next  friends  of  the  wife,  can  the  indi- 
rect provision  made  for  the  wife's  support  by  leaving  these  ne- 
gro slaves  with  her,  be  regarded  as  providing  necessaries  for 
her,  as  that  term  is  understood  by  the  courts  of  law  1  We  are 
clear,  both  upon  principle  and  authority,  that  it  cannot.  We 
will  not  say  that  there  are  no  cases  where  the  wife  might  not 
claim  as  necessary  the  actual  service  of  domestics,  and  bind  the 
husband  for  their  hire,  but  the  case  before  us  is  not  that  ;  for 
here  it  is  not  claimed  that  the  actual  services  of  the  slaves  wert 
15 
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necessary  to  attend  upon  and  aid  the  wife,  but  that  "the  labor  and 
services  of  the  slaves  were  applied  to  the  support  and  mainte- 
nance of  the  said  Milly  David,  and  that  the  value  of  such  labor 
and  services  was  not  more  than  sufficient  for  her  necesfiary  sup- 
port and  maintenance ;"  clearly  importing  that  the  labor  and 
services  of  the  slaves  were  necessary  as  the  means  of  procuring 
a  support,  and  not  that  they  were  required  to  be  expended  in 
the  personal  attendance  upon  the  wife. 

If  the  husband  could  be  charged  for  such  a  provision  made  for 
the  wife,  it  would  in  many  cases  prove  ruinous  to  both  husband 
and  wife ;  for,  if  the  slaves  should  be  taken  sick,  or  by  mis- 
management their  labor  should  not  only  prove  unproductive  but 
bring  their  possessor  in  debt,  the  provision,  however  ample  it 
might  have  been  under  other  circumstances,  would  fail  altogether, 
and  yet  the  husband  would  be  bound  for  the  hire  of  the  slaves. 
The  law  empowers  the  wife  to  contract  for  necessaries,  but  not 
for  the  means  by  which  she  may  procure  them,  and  which  at  the 
same  time  she  may  misapply  to  some  other  object,  or  which,  if 
not  misapplied,  may  prove  expensive  or  profitable  as  they  are 
improperly  or  providently  employed.  She  is  not  to  become  a 
trader  or  planter,  or  carry  on  any  business  as  the  means  of  pro- 
curing a  livelihood,  upon  capital  furnished  at  the  husband's  ex- 
pense; but  he  IS  the  proper  person  to  manage  his  own  business , 
and  to  work  his  own  slaves,  being  liable  for  her  support. 

There  is  no  difference  in  principle  between  the  wife's  borrow- 
ing money  with  which  to  purchase  necessaries  and  being  furnish- 
ed with  slaves  as  the  means  for  procuring  them,  except  that  the 
latter  is  lialile  to  greater  objection,  arising  from  the  precarious 
nature  of[the  means  employed,  resulting  from  the  liability  of  the 
slaves  to  sickness,  or  to  escape  from  service,  or  from  her  mca- 
pacity  to  manage  them  profitably.  Now  it  has  long  been  the 
settled  law,  that  money  loaned  to  an  infant  or  to  a  married  wo- 
man is  not  to  be  regarded,;?'?!  a  court  of  law,  as  necessaries,  even 
though  it  were  expended  in  the  purchase  of  such  articles  as  the 
infant  would  have  been  liable  for,  had  he  purchased  them  on  a 
credit,  or  the  husband  would  have  been  bound  for,  had  the  wife 
thus  purchased  them. 

In  Earlev.  Peale,  b:xi!:.  ■.  ;,  it  was  said  by  Parker,  C.  J., 
"  9k  feme  covert  may  buy  necessaries,  and  her  act  may  make  the 
hosband  liable,  but  she  cannot  borrow  money  to  lay  out  for  ne- 
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cessaries.  So  it  is  with  an  infant.  He  may  buy,  but  cannot 
borrow  money  to  buy  necessaries."  The  reason  given  is  that 
they  may  misapply  the  money. 

In  Darby  v.  Boucher,  Saik.  279,  the  money  borrowed  had 
been  actually  laid  out  by  the  infant  for  necessaries,  yet  held 
that  he  was  not  liable  to  the  lender- 

The  same  doctrine  is  asserted  in  Ellis  v.  Ellis,  5  Mod.  Rep. 
368,  and  is  laid  down  by  Mr.  Roper  in  his  treatise  upon  Hus- 
band and  Wife,  p.  112.  In  a  court  of  equity,  however,  it  has 
been  held  that  the  lender  should  be,  as  it  were,  subrogated  to 
the  rights  of  the  party  who  furnished  the  necessaries.  So  in 
Havris  v.  Lee,  1  Pr.  Wms.  Rep.^483,  it  was  said,  "  admitting 
the  wife,  at  law,  cannot  borrow  money  though  for  necessaries 
so  as  to  bind  the  husband,,  yet  this  money  having  been  applied 
to  the  use  of  the  wife  for  her  cure  and  for  necessaries,  the  plain- 
tiff who  lent  it  must  stand  in  the  place  of  the  persons  who  found 
and  procured  the  necessaries  for  the  wife,  and  therefore,  as 
such  persons  would  be  entitled  to  recover  of  the  husband  as 
his  creditors,  so  the  plaintiff  shall  stand  in  their  place."  The 
same  doctrine  was  re-asserted  in  Marlow  v.  Pitfield,  ib.  559. 
Mr.  McQueen  (H.  &  W.  p.  141)  says,  "  the  furnishings  must 
truly  be  necessaries  within  the  meaning  of  the  term  as  explained 
by  the  decisions ;"  citing  Emmett  v.  Norton,  8  Car.  &  Payne 
506 ;  see  also  2  Leigh's  N.  P.  1093,  mar. 

These  authorities  may  suffice  to  show  that,  in  leaving  the 
slaves  with  Mrs.  David,  the  plaintiff  in  error  did  not,  in  legal 
contemplation,  furnish  her  with  necessaries,  so  as  to  charge  her 
husband  in  a  court  of  law.  How  the  matter  should  be  viewed 
in  a  court  of  equity  is  a  different  question,  and  one  upon  which 
we  express  no  opinion. 

Having,  therefore,  made  a  provision  for  the  wife,  which  in  a 
court  of  law  fails  to  charge  the  husband,  we  see  no  ground  upon 
which  the  plaintiff  in  error  can  insist  upon  such  provision  by 
way  of  discount  or  abatement  of  the  damage  in  the  nature  of 
recoupment.  We  are  aware  that,  of  late  years,  the  courts,  in 
order  to  avoid  circuity  of  action,  have  been  disposed  to  extend 
this  doctrine  to  a  very  great  length,  but  we  think  no  well  consid- 
ered case  has  ever  pushed  it  to  the  extent  now  contended  for. — 
It  is  manifest  that,  if  the  plaintiff  in  error  is  allowed  to  recoup 
for  the  hire  and  services  of  the  slaves  in  this  action,  he  would 
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thus  be  enabled  to  do  indirectly  what  the  law  forbids  shoald  be 
directly  done,  and  we  are  aware  of  no  principle  which  will  justi- 
fy this.  It  is  true  this  bond  is  a  contract  to  indemnify,  but  we 
think  this  furnishes  no  reason  why  we  should  give  eifect  to  a 
provision  which  the  law  deems  invalid^  so  as  to  abate  or  entirely 
to  defeat  the  recovery,  but  must  remit  the  plaintiffs  in  error  to 
a  court  of  equity  to  establish  their  right,  if  any  they  have,  on 
account  of  Mrs.  D's  use  of  the  slaves.  It  follows  from  what 
we  have  said,  that  the  court  did  not  err  in  excluding  the  proof  of 
the  ill  treatment  of  the  wife  by  the  plaintiff  below,  and  of  the 
application  of  the  labor  and  services  of  the  slaves  to  her  sup- 
port, &c. 

7.  We  come  next  to  consider  the  legality  of  the  charges  given, 
and  those  asked  and  refused  by  the  court ,  and  these  may  be 
briefly  disposed  of.  In  the  first  charge,  the  court  instructed 
the  jury  that,  if  they  believed  the  evidence,  and  believed  that 
the  negro  slaves  had  been  taken  out  of  the  possession  of  the 
plaintiff  under  said  writ,  and  had  never  been  restored  to  him 
since  they  were  so  taken,  and  if  they  further  found  that  the 
plaintiff  was  entitled  to  recover,  then  the  measure  of  damages 
was  the  value  of  the  hire  of  said  negro  slaves,  from  the  time 
they  were  first  seized  by  the  sheriff  up  to  the  time  of  trial,  with- 
out any  interest  whatever  on  such  value.  It  appeared  that  one 
of  the  slaves  which  had  been  taken  under  the  process  had  died 
before  the  trial,  but  at  what  particular  time,  is  not  stated.  We 
see  nothing  erroneous  in  this  charge,  prejudicial  to  the  plaintiff 
in  error.  It  is  quite  as  favorable  to  his  side,  perhaps  more  so, 
than  the  law  will  warrant.  It  is  clear  that  the  death  of  one  of 
the  slaves  does  not  affect  the  liability  of  the  plaintiff  in  error 
for  the  hire,  if  he  caused  her  to  be  taken  from  the  defendant  in 
error  by  a  wrongful  procedure. — 6  Stew.  &  Por.  123  ;  8  Por. 
.S64  ;  7  Ala.  807. 

8.  It  was  not  incumbent  on  the  plaintiff  below  to  prove  that 
the  process,  under  which  the  slaves  were  seized,  was  sued  out 
wrongfully,  vexatiously  and  maliciously,  as  is  supposed  by  the 
charge  asked,  nor  was  the  record  which  was  introduced  evidence 
of  itself  that  all  these  ingredients  existed  ;  but  it  was  not  neces- 
sary to  entitle  the  plaintiff  to  a  recovery  upon  the  bond  for  him 
to  show  malice  in  suing  out  the  process.  It  was  sufficient  if  it 
WMwron^uUy  sa«d  out  to  enable  him  to  recover  the  actual 
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damage  he  had  sustained.  Hence  there  was  no  error  in  the 
charge,  which  aflSrmed  that  it  was  not  incumbent  on  the  plaintiff 
to  prove  that  it  was  wrongfully,  vexatiously  and  maliciously 
sued  out. 

9.  The  second  charge  asked  assumes,  that  the  process  must 
be  shown  to  have  been  wrongfully  obtained,  and  that  the  trans- 
cript of  the  record  of  the  bill  of  chancery,  and  its  dismissal  for 
want  of  prosecution,  did  not  show  this  fact.  Although,  as  we 
have  said,  the  first  portion  of  this  charge  was  clearly  the  law, 
yet,  if  the  last  portion  of  it  asserts  an  illegal  proposition,  being 
asked  as  an  entirety,  the  court  was  not  bound  to  separate  the  legal 
from  the  illegal,  but  might  properly  refuse  the  whole.  Was  the 
transcript  proof  that  the  process  was  wrongfully  sued  out  ? 
We  are  clear,  that  it  raises  the  prima  facie  presumption  that  it 
was,  casting  the  onus  on  the  other  side  to  show  that  it  was 
not.  Upon  principle,  there  appears  to  be  nothing  unreasonable 
in  holding  that  a  party,  who  has  obtained  the  property  of  anoth- 
er by  the  aid  of  a  court,  granted  upon  allegations  which,  if 
true,  entitle  him  to  relief,  and  that  aid  is  withdrawn  by  a  refu- 
sal to  prosecute  his  plaint,  should,  when  sued  for  the  property 
thus  taken,  be  required  to  show  that  he  had  a  just  ground  of 
complaint,  and  consequently,  that  the  proceedings  which  he 
abandoned  were  not  wrongful.  Prima  facie,  he  has  made 
"  false  clamor,"  and  having  refused  to  maintain  his  suit,  he 
virtually  admitted,  so  far  as  that  prosecution  was  concerned,  that 
it  was  without  foundation  and  wrongful.  True,  it  does  not 
conclude  the  complainant,  who  may  bring  another  bill  for  the 
same  cause  :  (3  Phil.  Ev.  C.  &  H.  Notes,  926  ;)  but,  so  far  as 
that  prosecution  is  concerned,  it  has  ended  adverse  to  the  com- 
plainant, and  has  thus  imposed  on  him  the  necessity  of  restoring 
what  he  has  taken  under  the  proceedings,  or  showing  suflScient 
reasons  why  he  should  not  do  so.  In  Crocker  &  Wife  against 
Boiling,  adm'r,  at  the  present  term,  we  had  occasion  to  de- 
termine upon  the  effect  of  a  dismissal  of  a  chancery  suit  for 
want  of  prosecution,  as  evidence  in  a  suit  brought  to  recover 
back  money  which  had  been  received  by  the  complainant  in  the 
bill,  under  a  decree  which  had  been  reversed ;  and  we  there 
held,  that  the  burthen  of  proof,  showing  a  right  to  retain  the 
money,  by  the  reversal  of  the  decree  and  dismissal  of  the  bill, 
was  cast  upon  the  party  who  received  it.     The  only  difference 
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between  the  cases  is,  that,  in  this,  property  was  received  under 
an  interlocutory  order  ;  in  that,  money  was  collected  under  a 
final  decree  which  was  reversed,  and  the  bill  afterwards  dismissed 
for  want  of  prosecution.  But,  we  repeat,  the  mere  dismissal  of 
the  bill,  even  had  it  been  obtained  upon  a  full  hearing  on  the 
merits,  would  not  establish  malice,  as  was  decided  in  Marshall 
V.  Betner,  lY  Ala.  Rep.  But  this  is  an  action  on  the  bond, 
and  no  question  as  to  malice  is  involved  as  an  element  of  the 
right  to  recover. 

10.  The  court  was  further  requested  to  charge,  that  the 
plaintiff  could  not  recover  for  the  value  and  services  of  the 
slaves  after  the  defendants  with  others  gave  a  new  bond,  condi- 
tioned for  the  forthcoming  of  said  slaves  to  abide  the  final  de- 
cree, but  refused  so  to  instruct.  We  do  not  think  this  forth- 
coming bond  affects  in  any  way  the  plaintiff 's  right  to  recover 
upon  the  bond  in  suit.  The  giving  of  this  second  bond  is  a  part 
of  the  proceedings  in  the  cause,  incidental  to  the  exhibition  of 
the  bill  and  seizure  of  the  slaves,  and  w^hilst  it  furnishes  cumu- 
lative security  for  the  forthcoming  of  the  slaves,  it  in  no  manner 
lessens  or  affects  the  damages  consequent  upon  the  suing  out  the 
order  of  seizure.  Moreover,  the  slaves  having  been  taken  from 
the  plaintiff 's  possession  by  virtue  of  the  process,  to  indemnify 
against  the  unlawful  effects  of  which  the  bond  in  suit  was  exe- 
cuted, the  plaintiff  has  the  right  to  recover  remuneration  upon 
that  bond,  for  the  hire  of  the  slaves  down  to  the  time  of  trial,  ag 
they  had  never  been  restored  to  his  possession.  This  view  also 
covers  the  last  charge  requested,  but  refused,  which  sought  to 
limit  the  recovery  for  hire  to  the  period  preceding  the  dismissal 
of  the  bill.  We  can  perceive  no  reason  for  stopping  at  that 
point,  since  the  damage  is  continuous,  and  is  as  much  the  con- 
sequence of  the  improper  seizure  after  the  dismissal  as  before. 

After  the  best  consideration  which  we  have  been  enabled  to 
bestow  upon  this  case,  we  have  been  unable  to  perceive  any 
error  in  the  several  rulings  of  the  court,  and  consequently  the 
judgment  muit  be  affirmed. 
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UNION  BANK  OF  TENNESSEE  vs.  BENHAM. 

1.  When  a  sheriff  is  ruled  for  failing  to  make  the  money  on  an  execution, 
which  he  had  levied  on  certain  negroes  as  the  property  of  the  defendant, 
he  may  rebut  the  prima  facie  liability  which  his  return  raises  against 
him,  by  showing  that  the  negroes  were  taken  from  his  possession  under  a 
writ  of  habeas  corpus,  and  were  discharged  as  free  persons ;  and  the  writ 
of  habeas  corpus  and  proceedings  thereon  are  admissible  evidence  for  that 
purpose. 

2.  The  question  of  freedom,  as  between  master  and  slave,  can  only  be  tried 
in  the  manner  prescribed  by  the  statute,  (Clay's  Digest  542  §  19  ;)  but 
when  negroes  are  levied  on  by  the  sheriff,  as  the  property  of  the  defendant 
in  execution,  they,  may  try  the  question  of  their  freedom,  as  between  him 
and  them,  by  petition  for  habeas  corpus. 

3.  When  negroes  which  are  not  at  the  time  held  as  slaves,  are  levied  on  and 
discharged,  the  sheriff,  when  ruled,  may  repel  the  presumption  arising 
from  the  levy,  by  showing  that  they  were  free. 

4.  A  slave  voluntarily  manumitted  is  liable  to  his  master's  antecedent  cred- 
itors ;  but  a  child  born  in  a  free  State,  of  a  manumitted  woman,  is  free, 
although  its  mother,  on  her  return  to  this  State,  is  subject  to  the  debts  of 
-her  former  owner. 

Error  to  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  John  E.  Moore- 

This  was  a  rule  against  the  defendant  in  error  as  sheriff,  for 
failing  to  make  the  money  on  an  execution  in  favor  of  the  plain- 
tiff in  error  against  one  Campbell,  returnable  on  the  second 
Monday  in  March,  1850.  On  the  trial  the  plaintiff  offered  in 
evidence  the  execution,  with  the  following  endorsements : 
"Levied  the  within  Ji.  fa.  on  a  negro  woman  named  Lucinda,  and 
her  two  children  Henry  and  George,  as  the  property  of  Donald 
Campbell,  17th  Oct.,  1849." 

(Signed)      V.  M.  Benham,  sheriff." 

"  The  negroes,  Lucinda,  George  and  Henry,  levied  on  by  this 
Ji.  fa.  were  this  day  taken  out  of  my  possession  by  the  coroner 
of  Lauderdale  County  under  a  writ  of  habeas  corpus^  and  were 
discharged  from  the  levy  by  the  Hon.  the  judge  of  the  4th 
judicial  circuit  of  the  State  of  Alabama,  24th  Oct.,  1849. 

(Signed)       V.  M.  Benham,  sherifi;" 

Two  other  endorsements  of  a  similar  character  were  upon  the 
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execution,  to  the  effect  that  a  levy  was  made  upon  the  same  ne- 
groes on  the  10th  November,  1849,  and  that  they  were  taken 
from  the  possession  of  the  sheriff  by  the  coroner  of  the  county, 
on  the 5th  January,  1849,  under  a  writ  of  habeascorpus  issued  bj 
the  judge  of  the  fourth  judicial  circuit,  and  were  by  iiim  dis- 
charged on  the  10th  February,  1850,  from  the  levy. 

After  the  testimony  on  the  part  of  the  plaintiff  had  closed, 
the  defendant  offered  in  evidence  the  original  writ  of  habeas 
corpus  J  which  was   as   follows : 

The  State  of  Alabama,  )  To  any  coroner  of  the  State  of 
Lauderdale  County.      )        Alabama,  greeting : 

<  You  arc  hereby  commanded  to  take  possession  of  the  petitioners, 
Lucinda,  George,  and  Henry  Hewett,  now  detained  in  custody  by 
Vincent  M.  Benham,  sheriff  of  said  county,  and  have  them  be- 
fore me  at  3  o'clock,  P.  M.  on  to-morrow,  the  24th  of  October, 
at  the  court-house  in  the  town  of  Florence,  when  and  where  the 
matters  and  things  alleged  in  the  said  petition  may  be  inquired 
of.     Witness  my  hand  and  seal,  28  October,  1849. 

(Signed)  S.  C.  Posey. 

And  the  returns  of  the  coroner  endorsed  thereon,  as  follows  : 
"Rec'd  23  October,  1849.  Thos.  J.  Crow,  coroner.  Executed 
this  writ  of  habeas  corpus  by  taking  possession  of  said  free 
persons,  Lucinda,  George  and  Henry  Hewett,  this  23  October, 
1849."  "  Thos.  J.  Crow,  coroner,"  &c. 

Also,  an  order  made  by  the  said  judge  of  the  fourth  judicial  cir- 
cuit on  the  24th  day  of  Oct.,  1849,  discharging  said  slaves  from 
the  levy  of  the  execution,  on  the  ground  that  tiie  said  Lucmda 
and  Henry  were  proved  to  have  been  emancipated  in  the  State  of 
Ohio  in  Sept.,  1847,  and  the  said  George  was  bom  after  such 
emancipation  ;  to  which  evidence  the  plaintiff  objected,  and  the 
same  was  overruled.  The  defendant  then  offered  in  evidence 
another  writ  of  habeas  corpus,  dated  on  the  2nd  January,  1850, 
issued  by  the  judge  of  the  fourth  judicial  circuit,  directed  to  the 
coroner,  and  commanding  him  to  take  into  bis  possession  the  said 
Lucinda,  George  and  Henry  Hewitt,  then  detained  in  custody 
by  Vincent  M.  Benhara,  sheriff  &c.,  and  to  have  them  before 
6aid  judge  at  10  o'clock,  A.  M.  on  the  5th  instant,  at  the  court 
house,  &c.;  the  return  of  the  coroner  to  said  writ,  dated  5th 
January,  1850,  that  he  had  taken  said  negroes  into  possession  : 
and  an  order  of  said  judge,  discharging  said  negroes  from  said 
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levy,  on  the  ground  of  the  former  proceedings  by  habeas  corpus, 
the  judgment  on  which  was  in  full  force  and  effect.     To  all  of 
which  evidence  the  plaintiff  also  objected,  but  the  objection  was 
overruled.     It  was  admitted  that  Lucinda  and  Henry  Hewett, 
two  of  the  negroes  levied  on,  were  in  the  month  of  September, 
1847,  carried  by  the  said  Campbell  from  this  State  to  the  State 
of  Ohio,  where  they  remained  about  three  weeks,  being  there  on 
the  20th  September,  1847,  and  from  there  went  to  Indiana, 
where  they  remained  seven  months,  and  where  George,  the  child 
of  Lucinda,  who  was  also  levied  on,  was  born  ;  and  that  in  No- 
vember or  December,  1848,  the  said  Lucinda  and  Henry  re- 
turned to  Alabama,  bringing  with  them  the  said  George ;  and 
that  Ohio  and  Indiana  were  free  States.     The  defendant  then 
offered  a  deed  of  manumission  of  the  slaves  Lucinda  and  Hen- 
ry, executed  by  said  Campbell,  which  is  as  follows  : 

Know  all  men  by  these  presents,  that  I,  D.  Campbell  of 
Florence,  Alabama,  from  motives  of  benevolence  and  humanity, 
have  manumitted  and  set  free  from  slavery  my  negro  woman 
Lucinda  Hewett,  aged  about  seventeen  years,  and  her  son  Hen- 
ry, aged  about  twelve  months,  both  of  whom  are  now  in  this 
city;  and  I  do  hereby  give,  grant  and  release  unto  the  above 
named  slaves  ail  my  right,  title  and  claim,  to  their  persons  and 
services,  and  to  the  property  they  may  hereafter  acquire.  In 
witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  20th 
September,  1847.  D.  Campbell,  [seal.] 

To  which  the  plaintiff  objected,  but  which  objection  was  over- 
ruled. It  was  also  proved  by  the  defendant  that,  at  the  time  the 
execution  was  levied  on  said  negroes,  and  for  some  months  before 
said  levy,  they  were  living  as  free  persons,  not  held  in  servitude 
by  any  one,  and  that  the  said  Campbell,  the  defendant  in  execu- 
tion, had  removed  to  California  in  the  spring  of  1848. 

After  the  defendant  had  closed  his  testimony,  the  plaintiff 
offered  to  introduce  the  petition  of  the  said  Lucinda  and  her 
children,  for  the  writ  of  habeas  corjncs,  which  set  forth,  that 
they  were  illegally  held  in  custody  by  the  defendant  in  error, 
under  the  writ  of  execution  in  favor  of  the  plaintiff  in  error 
against  said  Campbell,  which  had  been  levied  upon  them  ;  that 
they  were  not  the  property  of  said  Campbell,  but  free  persons* 
The  petition  was  addressed  to  the  judge  of  the  fourth  judicial 
circuit,  and  prayed  that  a  writ  of  habeas  corpus  might  issue, 
16 
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directed  to  the  coroner)  requiring  him  to  take  the  petitioners  into 
custody  and  bring  them  before  said  judge;  which  petition  was 
dated  the  23rd  of  October,  1849.  Which  evidence  was  objec- 
ted to,  and  the  objection  sustained. 

The  plaintiff  then  offered  in  evidence  another  petition  of  a 
similar  character,  on  the  part  of  the  said  Lucinda  and  her  chil- 
dren, dated  2nd  January,  1850,  which,  after  stating  the  same 
facts  as  the  previous  petition,  set  out  said  petition,  and  the  pro- 
ceedings thereon,  and  their  discharge  from  their  levy  under  such 
proceedings.  This  evidence  was  also  objected  to  by  the  defend- 
ant, and  the  objection  sustained. 

Exceptions  were  taken  to  the  decisions  of  the  court  upon  the 
testimony,  and  the  same  are  assigned  for  error  in  this  court. 

Ormond  &  NicoLsoN,  for  plaintiff  in  error : 
The  main  question  in  the  case  is,  whether  the  sheriff  can  justi- 
fy his   discharging  the  negroes  under  such  an  order  ;  in  other 
words,  whether  the  whole  proceedings  were  not  coram  non  judice 
and  void. 

1.  The  act  of  emancipation  was  void,  the  owner  being  in 
debt  at  the  time  to  plaintiff,  for  the  bill  was  due  2Yth  May, 
1847,  and  the  emancipation  was  not  made  until  20th  September, 
1847.— Clay's  Dig.  542,  §  18.  It  surely  cannot  be  tolerated 
that  one  can  put  his  creditors  thus  at  defiance,  by  carr3nng  his 
negroes  to  a  free  State,  there  liberating  them,  so  as  to  prevent 
their  being  subject  to  his  debts  in  the  very  State  where  his  debts 
are  contracted. 

2.  The  court  had  no  jurisdiction  of  the  habeas  corpus  for  the 
purpose  of  deciding  the  question  of  slavery  vel  non. — Field  v. 
Walker,  17  Ala.  80;  Thornton  v.  DeMoss,  5  S.  &  M.  609  ; 
Sam  V.  Fore.  12  S.  &  M.  413 ;  Antoine  v.  DeLacy,  7  Leigh 
438;  Cable  v.  Cooper,  15  Johns.  152;  Wise  v.  Withers,  3 
Cranch  331. 

3.  If  the  court  had  no  jurisdiction,  then  the  sheriff  is  still 
liable,  and  cannot  defeat  the  rule  by  setting  up  the  judgment  of 
the  court  in  his  defence. — 8  Bac.  Title  Sh'ff.  m.  ;  Sewell  on 
Sh'ff.  101 ;  Brown  v.  Compton,  8  T.  R.  435 ;  7  Martin  1, 
(new  series) ;  Spalding  v.  People,  7  Hill  301. 

4.  The  return  of  the  sheriff  on  the  execution  shows  that  the 
negroes  were  levied  on  as  the  property  of  Campbell;   this  has 
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never  been  altered  or  amended,  and  the  sheriff  is  concluded  by 
it.— Gov.  V.  Bancroft,  16  Ala.  613. 

The  sheriff  by  his  levy  acquired  a  property  in  the  negroes, 
which  could  not  be  divested  by  a  writ  of  habeas  corpus. 

L.  P.  &  R.  W.  Walker,   contra  : 

1.  In  a  suggestion  against  a  sheriff,  under  the  statute,  that 
with  due  diligence  he  could  have  made  the  money  on  a^./a.,  it 
is  entirely  competent  for  the  sheriff  to  show,  as  well  after  as  be- 
fore the  levy,  that  the  money  could  not  be  made.  The  levy 
will  not  estop  him  from  denying  that  the  property  seized  was 
thejdefendant's.  In  taking  it,  he  merely  affirms  that  he  believes 
it  subject  to  the  execution ;  and,  when  charged  with  the  want 
of  due  diligence,  it  is  simply  his  duty  to  show  that  he  was  mis- 
taken.— Gov.  V.  Gibson,  14  Ala.  333;  Leavitt  v.  Smith,  7 
Ala.  175. 

Prima  facie,  he  would  be  charged  on  account  of  his  levy ;  but 
he  could  discharge  himself,  as  in  any  other  case  of  tortious  levy, 
by  showing  that  the  defendant  had  no  property  in  the  goods. — 
14  Ala.  333  ;  Bristol  v.  Welsmore,  1  B.  &  C.  514  ;  Whiting  v. 
Bradley,  2  N.  H.  498  ;  13  Mass.  224. 

The  levy  is  not  regarded  as  conclusive  evidence  of  the  defen- 
dant's title  ;  its  effect  is  simply  to  raise  a  strong  presumption 
against  the  officer,  which  he  must  repel  by  proof. — 14  Ala.  343, 
and  cases  cited.  And  although  he  is  not  permitted  to  contro- 
vert his  official  return; of  the  levy,  he  may  prove  facts  de  hors 
the  return,  in  relation  to  his  action  under  the  execution,  and 
which  do  not  conflict,  but  are  consistent  with  it. — 14  Ala.  336; 
Evans  v.  Davis,  3  B.  Monroe  346  ;  Gov.  v.  Bancroft,  16  Ala. 
605,  612. 

Thus,  although  it  was  not  allowable  for  Benham  to  contradict 
the  fact  of  the  levy,  it  was  altogether  permissible  for  him  to  show 
any  supervening  cause  by  which  the  levy  was  defeated  or  ren- 
dered unavailing ;  e.  g.,  the  discharge  of  the  levy  under  the 
writ  of  habeas  corpus. 

2.  As  to  the  effect  of  the  writ  of  habeas  corpus. 

The  negroes  levied  on  were  taken  out  of  Benham's  possession 
by  the  coroner,  by  virtue  of  this  writ  issued  by  the  judge  of  the 
Circuit  Court.  On  its  face  it  was  regular ;  and  the  persons, 
process  and  subject  matter  were  clearly  within  the  cognizance 
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of  the  circuit  judge.  There  was  do  excess  ef  jurisdiction  (if  at 
all)  until  the  trial  of  the  issue  of  freedom  vel  non. — Fields  v. 
Walker,  17  Ala.  84. 

The  process,  therefore,  being  regular  on  its  face,  and  contain^ 
ing  in  itself  no  evidence  of  the  want  of  jurisdiction,  Benham 
was  bound  to  obey  its  mandate. — 5  Hill  N.  Y.  440;  18  Ala. 
647  ;  3  Wilson  II.  341  ;  14  Ala.  326-335  ;  7  Porter  67. 

Nor  was  it  any  part  of  his  duty  to  look  outside  of  the  writ. — 
If  justified  or  implicated,  it  is  by  what  appears  on  the  face  of  the 
writ  itself.  He  has  no  function  of  judicial  discretion,  nor  the 
means  of  inquiry  into  the  causes  of  action,  or  their  character 
or  legality,  contained  in  the  writs  delivered  to  him  for  service. 
Obedience  to  all  precepts,  is  the  first,  second  and  third  part  of 
his  duty,  and  hence,  if  they  appear  regular  on  their  face,  and 
Are  issued  by  competent  authority,  he  is  protected  in  all  that  he 
does  in  the  due  execution  of  their  re(iuirement8. — 9  Conn.  R. 
146,  Watson  v.  Watson ;  1  Conn.  R.  40,  Grumon  v.  Raymond 
et  al. 

The  ground  of  these  principles  is  simply  this,  that  to  the 
judge  belongs  the  right  to  issue  the  writs,  and  to  the  sheriflf  is 
confided  the  duty  of  serving  them. 

Nor  will  the  court,  in  cases  involving  the  liability  of  the  sher- 
iff, ever  look  beyond  the  process  itself,  to  see  whether  it  is  regu- 
lar or  irregular. — 24  Wend.  487. 

The  general  rule  as  admitted  in  Parker  v.  Walrod,  16  Wend. 
519,  is,  if  the  judge  has  jurisdiction  of  the  subject  matter,  (i.  e. 
if  he  has  the  right  to  issue  the  habeas  corpus,  as  distinguished 
from  the  right  to  try  the  issue  of  libera  vel  nan;  and  that  he  has, 
see  Fields  v.  Walker,  17  Ala.  80;)  and  if  the  process  is  regular 
on  its  face,  he  is  protected.  To  require  the  sheriff  to  act  or  not, 
at  his  peril,  as  he  may  be  supposed  to  know  or  not  the  technical 
regularity  of  the  judge,  is  in  conflict  both  with  the  reason  and 
policy  of  the  rule,  and  would  he  to  act  upon  the  presumption  that 
the  officer  who  executes  is  wiser  than  the  judge  who  issues  the 
process. — Webber  v.  Gay,  24  Wend.  487. 

The  writ  of  habeas  corpus  in  this  case,  did  not  on  its  face  dis- 
close the  purpose  for  which  it  was  issued.  It  might  have  been 
issued  (for  aught  that  appears  ou  its  face)  for  a  totally  different 
object  than  to  try  the  question  of  freedom  i^el  non. 

It)  therefore,  follows,  should  the  foregoing   views  be  correct, 
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that  the  court  did  not  err  in  excluding  from  the  jury  the  petitions 
referred  to  in  the  bill  of  exceptions. 

3.  But  under  the  proof  in  this  case,  the  action  of  the  circuit 
judge  was  not  beyond  his  jurisdiction,  and  the  case  of  Fields  & 
Walker,  17  Ala.  80,  does  not  apply. 

The  statutory  remedy  of  petition  for  freedom  to  the  Circuit 
Court,  applies  only  where  the  parties  are,  at  the  time,  in  servi- 
tude ;  i.  e.  to  slaves,  or  those  who  are  claimed  as  slaves,  and 
consequently  who  are  prima  facie  slaves.  Where  persons  are 
enjoying  freedom,  and  are  deprived  of  it  by  arrest  or  otherwise, 
the  remedy  is  by  habeas  corpus  ;  otherwise,  every  free  person 
of  color  in  the  State  might,  at  the  option  of  an  execution  credi- 
tor, be  levied  on,  deprived  of  his  liberty,  sold  as  a  slave,  and 
be  subjected  to  the  slow  process  of  petition  to  the  Circuit  Court 
to  recover  his  freedom . 

See  particularly  the  language  of  the  act.  It  establishes  the 
distinction.-^Clay's  Dig.  542  §  19,  462  §  1;  17  Ala.  82.  The 
statute  (Clay's  Dig.  468  §  39)  only  applies  where  the  process  is 
directed  against  the  person  of  the  defendant,  as  in  cases  of  at- 
tachments, bail  writs,  &c. 

The  real  question  here  was  not  the  right  to  freedom,  but 
whether  these  petitioners  were  illegally  confined  in  custody, 
i.  e.  whether  they  were  subject  to  execution.  No  person  was 
claiming  to  be  their  master,  no  person  was  detaining  them  as 
slaves;  which  alone  would  authorize  them,  under  the  statute,  to 
petition  the  court  to  be  allowed  to  sue  in  forma  pauperis  to  re- 
cover their  freedom.  The  true  question  being  the  illegality  of 
their  confinement,  its  solution  did  not  depend  upon  the  inquiry 
whether  they  were  properly  emancipated,  but  whether,  being 
emancipated,  they  are  not  liable  to  a  charge  which,  if  allowed, 
may  or  may  not  reduce  them  to  their  original  state  of  slavery. — 
Ruddles,  ex'r  v.  Ben.,  10  Leigh  475. 

The  writ  of  habeas  corpus  applies  to  all  cases  of  illegal  de- 
tention of  the  person,  except  that  which  grows  out  of  the  rela- 
tion of  master  and  slave. — 10  Leigh  476.  And  these  peti- 
tioners, being  emancipated  and  living  in  freedom,  were  clearlyen- 
titled  to  the  writ. 

Suppose  the  case  put  in  Ruddles  v.  Ben.,  that  the  petitioners 
had  sued  Benham  for  detaining  them  as  slaves,  and  had  recover- 
ed in  the  action,  still  that  decision   would  not  have  precluded 
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the  creditors  of  Campbell  for  levying  their  executions ;  and,  if 
denied  the  writ  of  habeas  corpus,  they  would  be  driven,  toties 
quoties,  to  the  slow  remedy  by  suit. 

4 .  But  independent  of  the  proceedings  on  the  writ  of  habeas 
corpus,  Benham  had  the  right  to  show  any  fact  which  would 
discharge  him  from  liability  by  virtue  of  the  levy  ;  provided  it 
was  consistent  with  it. — 3.  B.  Monroe  346.  Thus  he  had  the 
right  to  show  that  the  negroes  were  not  subject  to  execution, 
and  in  this  view  the  deed  of  manumission  was  clearly  admissi- 
ble, connected  as  it  was  with  proof  of  its  execution  in  Ohio. — 
The  effect  of  this  proof  was  not  to  contradict  the  levy,  but 
merely  to  show  that  in  affirming  the  property  to  be  Campbell's, 
the  sheriff  was  mistaken.— 16  Ala.  605 ;  1  B.  &  C.  514. 

5.  As  to  the  exception  which  embraced  the  deed  of  manu- 
mission. The  answer  to  this  is,  if  the  sheriff  was  bound  to 
obey  the  writ  of  habeas  corpus,  then  this  exception  cannot  avail, 
because,  even  if  well  founded,  it  was  an  error  without  injury. — 
The  habeas  corpus  being  a  complete  defence,  the  erroneous  ad- 
mission of  incompetent  evidence  on  another  branch  of  the  case 
will  not  be  cause  of  reversal ;  but  independent  of  this,  the  deed 
was  competent  evidence,  in  order  to  show  that  the  youngest  child 
was  bom  after  the  emancipation  of  the  mother,  and  consequently 
was  not  subject  to  levy  and  sale.  The  petitions  for  habeas  cor- 
pus were  clearly  inadmissible.  The  sheriff  was  bound  to  obey 
the  writ  if  regular  on  its  face,  and  could  not  look  to  anything 
behind  it.  The  only  object  and  effect  of  reading  the  two  peti- 
tions were,  to  affect  the  sheriff  with  something  behind  ihe  writ 
and  not  appearing  on  its  face.  Hence  they  were  incompetent 
evidence.— 14  Ala.  326,  332-35. 

6.  Carrying  these  negroes  to  Ohio  with  the  intention  of  manu- 
mitting them,  makes  them  free  ipso  facto,  even  without  a  deed 
of  emancipation. — Law  of  Slavery  335-9,  348.  And  their  re- 
turn to  Alabama  does  not  make  them  slaves  again. — lb.;  7  Yer- 
ger  452  ;  Bland  &  Woolfork  v.  Dowling,  9  Gill  &  johns.  19. 
In  this  view  of  the  case,  conceding  that  there  was  error  in  per- 
mitting the  deed  of  manumission  to  be  read,  still  this  court  will 
not  reverse,  as  the  plaintiff  sustained  no  injury  by  it. 

7.  It  is  clear  that  the  child  born  after  the  emancipation  and 
before  the  levy,  is  not  subject  to  the  execution. — Parks  v.  Hew- 
litt,  9  Leigh  511. 
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GOLDTHWAITE,  J.— The  first  question  presented  upon 
the  record,  is,  as  to  the  admissibility  of  the  two  writs  of 
habeas  corpus  and  the  returns  thereon.  In  order  to  determine 
this  question  correctly,  it  may  be  necessary  to  advert  to  the 
character  and  position  of  the  case  at  the  time  the  evidence  re- 
ferred to  was  offered.  The  plaintiff  in  error  was  attempting  to 
charge  the  defendant  in  error  for  failing  to  make  the  money  upon 
a  writ  of  execution  against  Donald  Campbell,  which  he  had  re- 
ceived as  sheriff.  His  own  returns  had  been  introduced,  show- 
ing that  he  had  levied  the  execution  on  certain  negroes,  on  the 
17th  October,  1849,  and  again  on  the  same  negroes  on  the  5th 
January,  1850,  the  execution  being  returnable  on  the  second 
Monday  in  March,  1850.  A  prima  facie  liability  was  thus 
raised  against  the  defendant  for  the  value  of  the  negroes,  which 
he  could  only  relieve  himself  from  by  showing  a  state  of  facts 
which  would  repel  the  presumption  arising  from  the  levies. 

It  is  insisted,  however,  on  the  part  of  the  plaintiff  in  error, 
that  the  sheriff  should  not  be  allowed  to  make  proof  of  this 
character — that  it  would  be  contradicting  his  return,  which  must 
be  held  conclusive  against  him,  until  set  aside  or  amended.  We 
do  not  understand  the  rule  to  go  this  length,  (Bancroft  v.  The 
Governor,  11  Ala.  605 ;)  but  it  is  unnecessary  to  inquire  into 
the  correctness  of  this  position,  as  we  do  not  consider  that  this 
evidence  tended  in  anywise  to  dispute  or  contradict  the  fact  of 
the  levy:  it  was  matter  entirely  outside  of  it ;  and  the  case  of 
The  Governor  v.  Gibson,  14  Ala.  321,  is  conclusive  upon  the 
point,  that  testimony  of  this  character  may  be  admitted. 

But  it  is  said,  that  the  proceedings  under  which  the  negroes 
were  taken  from  the  possession  of  the  sheriff,  and  subsequently 
discharged,  were  void  for  want  of  jurisdiction,  and  for  that  reason 
they  afforded  no  protection  to  the  officer  in  yielding  obedience  to 
their  mandate  ;  that  the  proceedings  were  by  habeas  corpus  ; 
that  the  question  involved  was  the  right  of  the  negroes  to  free- 
dom, and  that  this  question  could  not  be  tried  in  that  mode. 

It  is  true,  that  this  court  has  decided,  that  when  negroes  are 
held  in  servitude  and  claimed  as  slaves,  they  cannot  by  habeas 
corpus  try  the  right  of  the  person  claiming  to  be  the  master  or 
owner  to  hold  them,  (Fields  v.  Walker,  17  Ala.  80,)  and  we  are 
satisfied  with  the  correctness  of  that  decision ;  but  it  does  not 
necessarily  follow,  that  the  question  of  freedom  may  not  be  tried 
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in  that  mode,  yrhero  tho  relation  of  master  and  slsve  is  not  in- 
volved ;  and  the  reasoning  of  the  judge  •who  delivered  the  opin- 
ion of  tho  court  in  the  case  referred  to,  is  wholly  inapplicable  to 
a  case  where  the  right  of  the  master,  as  suchy  is  not  litigated. 
The  grounds  on  which  the  decision  in  Fields  v.  Walker  is  res- 
ted, are,  that  another  remedy  had  been  provided  for  the  trial  of 
that  question,  as  between  the  person  held  in  servitude  and  the 
person  who  claimed  the  right  to  his  services  as  owner,  the  provis- 
ions of  which  appeared  to  have  been  framed  with  direct  refer- 
ence to  the  issue  of  freedom,  as  betw^een  them  ;  and  that,  as  in 
such  case  the  question  was  one  involving  the  right  of  the  owner 
to  his  property,  he  was,  under  the  constitution  of  this  State,  en- 
titled to  a  trial  by  jury,  which  he  could  not  have  upon  a  habeas 
corpus,  where  the  trial  is  by  the  judge  alone.     On  referring  to 
the  statute  providing  for  the  suit  for  freedom,  (Clay's  Dig.  542 
§  19,)  it  will  be  seen,  that  the  owner  is  required  to  enter  into 
bond  and  security  for  the  forthcoming  of  the  slave,  in  which  case 
he  remains  in  his  service  until  the  termination  of  the  suit,  and  if 
out  of  his  possession,  the  slave  himself  is  required  to  give  bond 
and  security  to  make  good  to  the  owner  such  costs  and  damages 
as  he  may  incur  in  consequence  of  the  application  ;  and  these  pro- 
visions, we  think,  show,  that  the  remedy  to  which  they  belong, 
and  which  they  form  a  part  of,  was  not  intended  to  apply  to 
any  other  than  the  person  standing  towards  the  slave  in  the  re- 
lation of  owner.     It  may  be  said,  that  the  sheriff,  by  the  levy, 
occupies  this  position  for  the  time  being,  and  that  the  legislative 
remedy  must  be  asserted  against  him  ;  but   it  is  not  to  be  sup- 
posed that,  in  a  case  of  this  kind,  the  Fegislature  intended  the 
sheriff  should  give  bond,  or  that  by  doing  so  he  should  become 
entitled  to  the  services  of  the  negro  until  the  termination  of  the 
suit ;  that  he  should  be  kept  in  jail  during  that  period,  or  that 
the  rights  of  the  plaintiff  in  execution  should  be  jeoparded  by 
the  failure  on  the  part  of  the  sheriff  to  confine  the  negro,  until 
he  could  be  sold.     A  sufiicient  answer  is,  however,  as  we  think, 
to  be  found  in  the  nature  of  the  right  which  the  sheriff  acquires 
by  the  levy.     He  gains  no  right  to  the  use  or  service  of  the 
slave,  but  a  mere  right  to  keep  and  sell,  and  the  law  regards  him 
as  the  o^\'ner,  only   so  far  as  may  be  necessary  to  maintain  this 
right .     He  holds  him  only  as  subject  to  the  execution. 
We  apprehend  that  it  would  hardly  be  contended,  that  a 
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white  man  not  held  in  servitude,  if  levied  on  by  the  sheriff,  and 
confined  in  jail,  could  not  try  the  legality  of  his  confinement  by 
habeas  corpus.  Would  the  fact  that  he  was  levied  on  as  a  slave 
deprive  him  of  the  benefit  of  this  writ,  and  drive  him  to  the 
slow  process  of  the  statutory  suit  for  freedom  ?  The  issue  be- 
fore the  judge  upon  the  habeas  corpus,  would  be  the  legality  of 
the  confinement,  and  this,  it  is  true,  would  incidentally  involve 
the  question  of  slavery ;  but  no  right  of  the  master  or  owner 
would  be  involved,  and  the  judgment  of  the  court  discharging 
the  party  from  his  confinement,  would  prove  nothing  whatever, 
upon  the  issue  of  freedom,  between  him  and  one  claiming  to  be 
his  owner ;  and  if  such  would  be  the  rule  in  relation  to  a  white 
man,  there  vi'ould  be  no  difference  of  principle  in  its  application 
to  a  free  person  of  color.  In  every  case  in  which  the  latter  is 
confined,  he  has  the  right  to  try  the  legality  of  his  confinement, 
except  in  the  single  case  where  he  is  held  as  a  slave  by  some 
one  claiming  the  right  to  his  services  as  master  or  owner,  in 
which  case,  the  legislature  has,  from  motives  of  the  soundest 
policy,  prescribed  a  different  remedy. 

We  have  said  nothing  as  to  the  constitutional  ground  on  which 
the  case  of  Fields  v.  Walker  was  put,  as  it  obviously  has  no  ap- 
plication to  a  case  where  the  question  of  ownership  is  not  in- 
volved. 

It  results  from  the  views  we  have  expressed,  that  the  magis- 
trate had  jurisdiction  to  try  the  legality  of  the  confinement  of 
the  negroes  levied  on,  provided  it  did  not  touch  the  relation  of 
owner ;  and  as  it  does  not  appear  from  the  proceedings,  that 
this  question  was  involved,  we  cannot  say  that  they  were  without 
jurisdiction ;  and  as  they  were  vahd  upon  their  face,  they  afford- 
ed a  protection  to  the  sheriff. 

The  next  question  arises  upon  the  action  of  the  court  below 
in  admitting  the  deed  of  manumission.  The  general  principle 
that  the  sheriff  may  defend  himself  against  a  rule  for  failing  to 
make  the  money,  by  showing  that  the  defendant  in  execution 
had  no  property  out  of  which  the  money  could  be  made,  is  a 
proposition  no  one  can  doubt ;  and  our  own  decisions  go  to  the 
extent  that  this  may  be  done  after  levy,  if  it  is  shown  that  he 
has  released  the  property  or  returned  it  to  the  true  owner. — 
Leavitt  v.  Smith,  7  Ala.  176  j  Macon  v.  Watts,  ib.  703.  The 
principle  of  these  decisions  is,  that  the  sheriff,  by  levying  upon 
17 
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the  goods  of  a  third  person,  becomes  a  trespasser,  and  being  so, 
the  law  does  not  impose  on  him  the  duty  of  holding  them,  after 
he  has  ascertained  their  true  ownership.  We  can  see  no  dis- 
tinction between  a  levy  made  on  free  persons  of  color,  not  held 
as  slaves  at  the  time  of  the  levy,  and  goods  proper  not  belong- 
ing to  the  defendant  in  execution.  In  either  case,  the  sheriff' 
would  be  responsible  in  damages ;  and  in  the  first  case,  we  can 
conceive  of  no  valid  reason  why  he  should  be  bound  to  retain 
the  negroes  after  ascertaining  the  fact  of  their  freedom,  which 
would  not  require  him  to  retain  property  belonging  to  a  third 
person.  The  statute  providing  the  mode  in  which  a  person  held 
as  a  slave  may  try  the  question  of  slavery,  is  confined  to  such 
person  only,  and  does  not  afiect  the  right  of  the  sheriff  to  try 
that  question,  when  the  proceeding  is  against  him,  and  it  is  in- 
volved in  the  issue  which  he  makes,  [t  may  be  that  these  prin- 
ciples would  not  apply  to  a  case  where  the  negro  levied  on  was 
held  as  a  slave  by  the  defendant  in  execution,  or  by  one  deriv- 
ing title  from  him  during  the  continuance  of  the  execution  lien. 
This  question  is  not  presented  upon  the  record  before  us,  as  the 
evidence  set  forth  in  the  bill  of  exceptions  shows  that  the  negroes 
levied  on  in  this  case  did  not  occupy  that  position.  They  were 
not  held  as  slaves  at  the  time  of  the  levy  ;  and  we  would  be  un- 
derstood upon  this  point  as  limiting  our  decision  to  the  case  made 
by  the  record,  and  as  deciding  only,  that  where  negroes  not  held 
as  slaves  are  levied  on  and  discharged,  the  sherifi^,  when  ruled 
for  failing  to  make  the  money,  may  repel  the  presumption  aris- 
ing from  the  levy,  by  showing  that  the  negroes  were  free. 

The  execution  in  the  case  under  consideration,  was  upon  a 
debt  which  was  due  before  the  act  of  manumission ;  and  under 
these  circumstances,  as  that  act  was  not  based  upon  a  valuable 
consideration,  it  was  simply  a  gift  of  freedom  to  the  slaves,  and 
must  be  governed  by  the  same  rules  that  apply  to  other  gifts. 
These  considerations,  however,  do  not  apply  to  the  child  George, 
who  was  born  in  a  free  State,  and  after  the  execution  of  the  deed 
of  emancipation.  The  condition  of  the  mother  at  the  time  of  his 
birth  was  that  of  freedom.  She  was  liable,  it  is  true,  to  be 
subjected  into  slavery  to  satisfy  the  claims  of  antecedent  credi- 
tors, but  this  could  not  be  done  until  such  creditors  had  ob- 
tained a  lien,  and  until  that  contingency  happened,  she  must  be 
regarded  free  to  all  the  world ;  and  the  child  bom  while  she  was 
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in  that  condition,  would,  as  a  matter  of  course,  follow  the  status 
or  condition  of  the  mother  at  the  time  of  the  birth. — Parks 
V.  Hewlett,  9  Leigh  511.  In  this  aspect,  and  for  the  purpose 
of  showing  that  one  of  the  negroes  levied  on  was  free,  the  deed 
was  properly  admitted. 

It  only  remains  to  consider  whether  the  court  below  erred  in 
refusing  to  admit  the  petitions  for  the  writs  of  habeas  corpus. 
So  far  as  the  jurisdiction  of  the  proceedings  was  concerned,  we 
have  already  considered  that  question,  in  the  previous  part  of 
the  opinion,  and  as  they  could  have  been  introduced  only  for  the 
purpose  of  showing  the  want  of  jurisdiction,  whether  they 
were  admitted  or  not,  would  make  no  difference  in  this  respect. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


FIELDS  vs.  WALKER  et  al. 

1.  A  plea  to  the  jurisdiction,  when  pleaded  in  a  court  of  general  jurisdic- 
tion, is  bad  on  demurrer,  if  it  does  not  point  out  what  other  court  has 
jurisdiction,  and  conclude  with  the  prayer  "  whether  the  court  will  or 
ought  to  take  further  cognizance  of  the  plea  aforesaid," 

2.  Matter  amounting  to  the  plea  of  res  adjudicata  cannot  be  pleaded  in 
abatement. 

3.  Where  the  claimant  of  slaves  institutes  proceedings  for  their  recovery 
under  the  act  of  Congress  of  February  12,  1793,  as  fugitives  from  his  ser- 
vice, and  obtains  the  certificate  of  the  justices  in  his  favor,  as  required  by 
the  act,  the  proceedings  can  only  affect  those  who  are  arrested  by  the 
warrant  of  the  justice  and  brought  before  him  ;  and  although  the  certifi- 
cate declares  that  certain  other  persons,  children  of  a  woman  who  was 
arrested  and  remanded  as  a  fugitive  slave,  are  also  slaves,  and  owe  ser- 
vice to  the  claimant,  yet,  as  to  them,  the  sentence  is  a  nullity. 

4.  In  a  suit  for  freedom  under  the  statute  of  this  State,  the  trial  being  had 
on  one  issue  as  to  all  the  petitioners,  evidence  of  what  a  deceased  witness 
testified  on  a  former  proceeding  under  the  act  of  Congress  of  1793,  to 
which  only  a  portion  of  the  petitioners  were  parties,  is  not  admissible. 

5.  Children  born  in  this  State,  of  a  negro  woman  who  is  a  fugitive  slave, 
cannot  be  regarded  as  fugitive  slaves,  or  slaves  which  have  escaped  from 
service  in  another  State,  within  the  meaning  of  the  constitution  of  the 
United  States,  and  of  the  act  of  Congress  of  1793. 

6.  Appearance  and  consent  cannot  give  jurisdiction. 
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Appeal  from  tho  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

John  Walker  and  the  other  defendants  in  error,  who  are  his 
brothers  and  sister,  filed  their  petition  for  freedom,  under  the 
statute  of  this  State,  against  the  appellant,  in  the  Circuit  Court 
of  Tuskaloosa  County  ;  setting  forth  that  they  are  free  persons 
of  color,  the  children  of  Milley  Walker,  who  is  a  free  woman  of 
color  ;  that  they  were  born  in  this  State,  and  under  its  laws  arc 
entitled  to  be  free,  their  mother  being  free  at  the  time  of  their 
birth ;  that  they  are  unjustly  held  in  bondage,  and  claimed  as 
slaves,  by  the  appellant.  They  pray  that  the  question  of  their 
freedom  may  be  tried  as  the  statute  directs  ;  that  they  be  de- 
clared free  by  the  judgment  of  the  court,  and  released  from 
their  present  bondage  by  its  order.  The  petition  also  sets  out 
the  proceedings  on  a  former  petition  for  freedom,  exhibited  in 
the  Circuit  Court  of  Tuskaloosa  County,  by  Milley  Walker, 
the  mother  of  petitioners,  for  herself  and  the  present  petitioners, 
against  one  Richard  Jones,  who  held  them  in  bondage  and  sla- 
very, on  which,  by  the  finding  of  a  jury,  and  the  judgment  of 
the  court,  they  were  declared  free  persons  of  color,  at  the  Sep- 
tember term,  1833,  of  said  court.  The  appellant  in  this  case 
was  not  a  party  to  those  proceedings. 

To  this  petition.  Fields,  the  appellant,  appeared,  and  pleaded: 

1.  That  said  petitioners  are  his  slaves,  and  owe  him  service 
as  such,  and  were  his  slaves  at  and  long  before  the  petition  was 
filed. 

2.  For  further  plea,  he  says  "  that  this  honorable  court  can- 
not rightfully  take  jurisdiction  of  this  cause,  and  have  and  de- 
termine the  matters  alleged  in  said  petition,  because  he  says, 
that,  heretofore,  to  wit :  on  the  29th  day  of  November,  1848, 
the  petitioners  were  seized  and  arrested,  in  the  State  of  Ala- 
bama, by  the  defendant  (then  and  now  a  resident  citizen  of  the 
State  of  Virginia)  as  his  slaves,  and  owing  him  service  as  such, 
and  as  such  slaves  they  were  taken  before  three  magistrates, 
who  were  acting  justices  of  the  peace  for  the  County  of  Tuska- 
loosa ;  and  under  the  act  of  Congress  passed  the  12th  day  of 
February,  1793,  entitled  '  An  act  respecting  fugitives  from 
justice,  and  persons  escaping  from  the  service  of  their  masters,' 
the   defendant  produced  before    said  magistrates   satisfactory 
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proof,  that  the  petitioners  were  the  slaves  of  said  defendant,  and 
had  escaped  from  his  service ;  whereupon  the  said  magistrates 
executed  and  delivered  to  the  defendant  the  certificate  required 
to  be  made  by  said  act  of  Congress,  by  said  magistrates,  that 
the  said  petitioners  were  slaves  of  the  defendant,  and  owed  him 
service  as  such.  All  which  the  said  defendant  is  ready  to  verify 
by  the  certificate  aforesaid." 

The  certificate  referred  to  in  the  plea  is  in  these  words  : 
The  State  of  Alabama,  >  Be  it  known  that,  on  the  29th 
Tuskaloosa  County.  )  day  of  November,  1848,  Milley, 
and  her  children  John,  LeRoy  and  Priscilla,  were  arrested  by 
virtue  of  a  warrant  issued  by  James  L.  Childress,  a  justice  of 
the  peace  in  and  for  said  county,  as  fugitive  slaves,  and  brought 
before  us,  James  L.  Childress,  justice  of  the  peace  as  aforesaid, 
and  Frederick  P.  Hall  and  L.  S.  Skinner,  two  justices  of  said 
county,  and  claimed  as  slaves  and  owing  service  as  such  to 
Richard  W.  Fields  of  Brunswick  county,  in  the  State  of  Vir- 
ginia ;  and  after  an  investigation  of  two  days,  both  parties  rep- 
resented by  counsel,  we  were  satisfied  by  the  proof  adduced  be- 
fore us,  that  the  negroes,  Milley  and  her  children,  Armistead, 
Eliza,  John,  LeRoy,  Priscilla  and  Stephen,  are  slaves  under  the 
laws  of  the  State  of  Virginia,  from  which  State  the  said  Milley 
fled,  or  was  stolen,  before  the  birth  of  her  said  children,  and  that 
said  slaves  owe  service  to  Richard  W.  Fields  of  said  State  ; 
and  we  hereby  certify  the  same,  that  the  said  Richard  W. 
Fields,  or  his  legally  authorized  agent  or  attorney,  may  remove 
said  slaves  to  the  said  State  of  Virginia,  where  he  resides. — 
Given  under  our  hands  and  seals,  this  12th  day  of  December, 
A.  D.,  1848." 

•  (Signed,)  James  L.  Childress,  J.  P.  (seal.) 

F.  P.  Hall,  J.  P.  {seal.) 
L.  S.  Skinner.  J.  P.  {seal.) 

To  the  second  plea  of  the  defendant  the  petitioners  filed  a  de- 
murrer, in  which  there  was  a  joinder  by  the  defendant. 

The  defendant  withdrew  his  first  plea,  by  leave  of  the  court, 
and  against  the  objections  of  the  counsel  of  the  petitioners.  The 
court  sustained  the  demurrer  to  the  second  plea,  and  allowed 
the  defendant  to  plead  over.  What  plea  was  put  in  under  this 
order,  the  record  does  not  show.     The  issue  was  tried  by  a  jury 
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which  found  for  the  petitioners,  and  judgment  was  rendered 
accordingly. 

On  tho  trial,  a  bill  of  exceptions  was  sealed  at  the  instance  of 
the  counsel  for  the  defendant/  by  which  it  appears  that  on  the 
trial  of  tho  issue,  the  defendant  proved  the  death  of  one  Wyatt, 
who  had  testified  on  the  proceedings  before  the  justices  under 
the  act  of  Congress,  and  oflfered  to  prove  what  said  Wyatt  had 
sworn  on  that  occasion  ;  this  was  objected  to  by  the  counsel  for 
the  petitioners.  The  objection  was  sustained,  and  the  defen- 
dant excepted. 

The  judgment  of  the  court  on  the  demurrer,  and  the  exclusion 
of  the  testimony  as  set  out  in  the  bill  of  exceptions,  are  here 
assigned  for  error. 

Ormond  &  NicoLSON,  for  plaintiff  in  error : 
The  special  plea  in  bar  presents  the  naked  question  of  the 
sufficiency  of  the  certificate  of  the  magistrates  under  the  act  of 
Congress  of  1793.  The  certificate  shows  that  the  slaves  were 
brought  before  the  justices,  upon  an  allegation  of  Fields,  a  res- 
ident citizen  of  Virginia,  that  they  were  his  slaves,  owed  him 
service  as  such,  and  had  escaped  from  his  service.  The  juiis- 
diction  of  the  magistrates,  then,  was  complete,  and  their  de- 
cision cannot  be  reviewed  by  any  State  court. — Jack  v.  Martin, 
12  Wendell's  R.  311  ;  Same  v.  Same,  liib,;  Pri^  v.  Pennsyl- 
vania, 16  Peters'  R.  539.  The  plea  is  not  a  plea  to  the  jurisdic- 
tion: it  could  not,  in  truth,  have  said  that  any  other  court  had  ju- 
risdiction.--Rhea  V.  Headen,  3  Mass.  24,  and  cases  cited  in  note. 
When  this  case  was  before  this  court  at  a  previous  term,  it 
was  held,  that  the  question  of  slavery  vel  non  could  not  be  tried 
under  a  writ  of  habeas  corpus^  and  the  court  expressly  disclaim- 
ed any  intention  of  deciding  this  question.  Yet  the  court  be- 
low considered  that  this  court  had  intimated  that  the  Circuit 
Court  could  take  jurisdiction  and  try  this  question,  and  for  that 
cause  decided  the  demurrer  against  the  claimant.  If  there  is 
any  meaning  in  language,  the  openning  paragraph  of  the  opin- 
ion excludes  any  such  idea ;  and  it  cannot  be  supposed  that, 
after  such  an  unequivocal  disclaimer  of  any  design  of  passing 
on  the  question,  the  court  should  afterwards,  by  indirection,  have 
decided  it.  Not  doubting,  therefore,  that  this  is  an  open  ques- 
tion, we  proceed  to  consider  it. 
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The  act  of  Congress  of  1793  employs  the  term  "  fugitive 
from  labor."  The  language  of  the  constitution  is,  "  No  person 
held  to  service  or  labor  in  one  State,  under  the  laws  thereof,  es- 
caping into  another,  shall,"  &c.  The  act  of  Congress  was 
intended  to  make  this  constitutional  provision  effectual,  not  to 
limit  or  restrain  it ;  nor  could  Congress,  by  any  act,  limit  or 
restrain  the  concession  made  in  the  constitution  to  the  slave- 
holding  States.  But,  it  is  contended,  the  petitioners  cannot  be 
considered  fugitives  from  the  service  of  their  master,  because 
they  never  were  in  the  State  of  Virginia,  but  were  born  in  this 
State,  their  mother  having  run  away  from  Virginia  many  years 
since.  The  question  is  to  be  settled  by  the  true  construction  of 
the  constitution.  What  was  the  intention  of  its  fraraers  ?  What 
did  the  southern  States  demand,  and  the  northern  States  con- 
cede 1  The  difficulty  apprehended,  and  intended  to  be  provided 
against,  was,  that,  if  the  comity  of  nations  was  the  master's 
only  guaranty,  he  might  not  be  permitted  to  reclaim  his 
fugitive  slave.  To  secure  this,  it  is  provided  that,  if  a  slave 
"  escapes"  into  another  State,  he  shall  be  delivered  up,  on  de- 
mand of  his  owner.  What  is  the  meaning  of  this  term.  "  es- 
cape?'"' In  what  sense  is  it  employed "?  On  the  other  side  it 
is  contended,  that  it  must  be  literally  and  strictly  construed,  and 
that  a  slave  cannot  "  escape  '*  from  a  State  in  which  he  never  was. 
We  contend,  %iat  the  organic  law  must  be  liberally  construed,  to 
effectuate  the  plain  intention  of  the  parties ;  that  when  the 
intention  is  clear,  courts  will  put  that  construction  on  it  which 
will  give  it  that  effect.  The  guaranty  was,  that,  where  A's 
slave  was  found  in  another  State,  and  refused  to  return  to  his 
service,  he  should  be  delivered  up  to  him.  The  term  "  escape  " 
was  used  to  negative  the  idea  of  his  consent  to  the  slave's  going 
or  remaining  in  another  State. 

It  is  contended,  however,  that  "escape"  implies  an  act  of 
the  will.  But,  if  a  slave  is  stolen,  and  carried  across  the  line 
of  the  State,  with  or  without  his  will,  or,  if  an  infant  incapable 
of  volition,  is  carried  by  its  mother  to  another  State,  can  it  be 
possible  that  the  constitution  does  not  provide  for  these  cases  1 
Surely,  the  mischief  intended  to  be  remedied  by  the  constitution 
was,  that  ihe  southern  slave-holder  should  not  be  molested  in 
the  recovery  of  his  slave,  by  the  laws  or  authorities  of  another 
State,  in  which  he  might  be  found.    The  only  question  would  be, 
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whether  he  was  in  fact  a  slave,  and  the  property  of  the  person 
claiming  him.  If  so,  he  had,  in  the  sense  of  the  constitution, 
escaped  from  his  service,  and  would  be,  literally,  a  fugitive  from 
the  service  of  his  master,  if  he  refused  to  submit  to  his  com- 
mands. 

These  cases  show  conclusively  that  the  constitution  should 
not  be  construed  literally.  Suppose  the  case  of  a  stolen  slave. 
How  could  the  master  show  the  consent  of  the  slave  to  go  '?  And 
in  the  case  of  the  infant,  "  escape,"  literally,  would  be  impos- 
sible. Yet  who  can  doubt  that  these  cases  are  within  the  spirit 
and  intent  of  the  law  1  As  the  mother  of  the  slave  in  this  case 
escaped  from  the  service  of  her  master,  her  children,  following 
her  condition,  are  fugitives  from  his  service,^  precisely  to  the 
same  extent  she  is,  and  covered  by  the  spirit  and  meaning  of 
the  constitution  and  the  act  of  Congress.  In  the  construction 
of  statutes,  it  has  always  been  held,  that  a  thing  within  the  in- 
tention of  its  framers  is  as  much  within  the  statute  as  if  it  were 
within  the  letter,  and  that  a  thing  within  the  letter  is  not  within 
the  statute,  unless  it  is  within  the  intention  of  the  makers  of 
it ;  and  whenever  the  meaning  of  words  is  obscure  or  doubtful, 
the  intention  of  the  legislature  must  be  resorted  to,  to  find  the 
meaning  of  the  words. — 6  Bacon's  Abr.,  Title  Statute,  I,  5. 
How  much  more  are  these  rules  applicable  to  the  organic  law, 
which  must,  of  necessity,  be  general  in  its  terms.  As,  there- 
fore, the  clear  and  obvious  intention  was,  to  secure  the  slave- 
holder against  interference  on  the  part  of  the  States,  preventing 
the  reclamation  of  his  slave,  such  a  construction  must  be  put 
upon  the  law  as  will  secure  this  end,  without  which  the  con- 
stitution never  would  have  been  assented  to  by  the  slave-holding 
States.  This  being  the  true  construction,  the  court  should  have 
declined  jurisdiction,  as  the  decision  of  the  tribunal  created  by 
Congress  is  paramount  to  all  State  law  and  authority. 

The  proof  offered  in  the  court  below,  of  what  a  deceased  wit- 
ness testified  on  the  trial  before  the  justices,  was  improperly 
rejected,  the  necessary  preliminary  proof  having  been  made. 
Whenever  testunony  is  given  upon  oath,  in  a  judicial  proceeding 
in  which  the  adverse  litigant  was  a  party,  and  had  the  opportu- 
nity to  cross-examine,  proof  of  what  such  witness  sjfore  may  bo 
made  after  his  decease.  All  these  conditions  exist  in  this  case, 
and  the  endence,  therefore,  should  have   been  received. — 1 
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Green.  Ev.  §§  163,  164,  165,  16G.  The  trial  before  the  jus- 
tices was  certainly  a  judicial  proceeding  ;  the  court  before  which 
the  trial  was  had  was  also  one  of  peculiar  and  extraordinary 
jurisdiction,  and  ono  from  whose  decision  there  was  no  appeal. 

E.  W.  Peck,   contra: 

I.  The  demurrer  to  the  plea  to  the  jurisdiction  of  the  court 
was  properly  sustained,  because :  1.  The  plea  to  the  merits  ad- 
mitted the  jurisdiction  of  the  court.  2.  The  leave  asked  by 
the  plaintiff  to  withdraw  his  plea  to  the  merits  admitted  the  ju- 
risdiction of  the  court.  3.  The  defence  attempted  to  be  made 
by  this  plea,  if  available  at  all,  should  have  been  made  on  a 
plea  to  the  action. — 1  Chitty's  PI.  top  p.  444;  3  Mass.  R.  24; 
6  East  583. 

The  said  plea  is  bad  on  the  merits.  It  does  not  aver  that  the 
defendants  owed  the  plaintiff  service  in  the  State  of  Virginia,  or 
in  any  other  State  out  of  Alabama;  nor  does  it  aver  that  they 
were  his  slaves,  and  had  escaped  from  his  service  in  one  State, 
and  fled  into  another.  It  states  that  the  magistrates  certified, 
'.'  that  the  said  petitioners  were  the  slaves  of  the  said  defendant, 
and  owed  him  service  as  such,  to-wit,  on  the  12th  of  December, 
1848,  at  the  county  aforesaid"  :  such  certificate  is  wholly  insuf. 
ficieut,  and  in  no  essential  particular  does  it  conform  to  the  act 
of  Congress^  The  plea  does  not  aver  that  the  defendants  ever 
were  in  the  State  of  Virginia,  or  in  any  other  State  than  Ala- 
bama. It  is  wholly  defective  as  a  plea  to  the  jurisdiction :  it 
wants  the  certainty  required  by  such  pleas,  and  is  deficient  in 
substance.  As  a  plea  in  bar,  it  is  wholly  defective  and  insuffi- 
cient, because,  as  such,  it  should  have  averred  that  the  issue 
was  the  same,  and  the  cause  identical.  As  a  plea  of  res  adju- 
dicata  it  should  have  averred  all  that  was  necessary  to  show  that 
the  proceeding  was  within  the  act  of  Congress.  The  matter 
before  the  magistrates  was,  among  other  things,  whether  the  al- 
leged slaves  were  fugitives ;  here,  the  issue  is  simply,  slavery 
vd  non. 

II.  The  certificate  set  out  on  oyer  was  a  nullity.  It  does  not 
show  that  the  magistrates  had  jurisdiction.  This  should  ap- 
pear on  the  face  of  the  certificate.  In  such  cases,  magistrates 
exercise  a  special  and  limited  jui'isdiction,  and  their  proceedings 
jnust,  therefore,  show  all  that  is  necessary  to  sustain  their  juris- 
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diction.— Wise  v.  "Withers,  8  Cranch  881,  337  ;  Lamar  v.  The 

Comm'rs  Court  of  Marshall  Co.,  at  this  term.  The  intend- 
ment of  law  is,  that  courts  of  general  jurisdiction,  when  they 
act,  have  jurisdiction ;  but  with  regard  to  inferior  courts,  or 
those  of  Umitcd  and  special  jurisdiction,  those  who  claim  any 
right  or  exemption  under  their  proceedings  are  bound  to  show 
affirmatively  that  they  had  jurisdiction. — 19  Johns.  R.  33;  1 
Saunders'  R.  74,  and  notes. 

in.  The  claimant  of  a  slave,  to  avail  himself  of  the  constitu- 
tion and  laws  of  the  United  States,  must  bring  himself  within 
their  plain  and  obvious  meaning :  the  language  employed  will 
not  be  extended  by  construction. — 18  Pick.  R.  221.  The  con- 
stitution and  act  of  Congress  are  confined  to  the  case  of  a  slave 
escaping  from  one  State,  and  fleeing  into  another. — Prigg  v. 
Com.  Penn.,  16  Peters'  R.  C28,  638 ;  Jones  v.  Van  Zant,  6 
How.  U.  S.  R.  228;  Commonwealth  v.  Holloway,  2  Serg.  &  R. 
305  ;  Ex  parte  Simmons,  4  Wash.  C.  C.  R.  396.  The  court 
will  examine  the  alleged  certificate,  and  must  pronounce  it  valid 
or  void,  as  it  does  or  does  not  conform  to  the  act  of  Congress. — 
In  re  Clarke,  9  Wendell's  R.  212.' 

The  case  of  Jack  v.  Martin,  cited  by  plaintiff's  counsel,  is 
wholly  unlike  this.  In  that  case,  the  act  was  passed  for  the 
express  purpose  of  enabling  a  slave  to  sue  out  the  writ  named  in 
it,  to  defeat  the  owner  from  carrying  off  the  alleged  slave  under 
the  act  of  Congress.  It  is  an  act  of  a  free  State.  The  statute 
under  which  this  proceeding  is  had,  is  a  general  law,  to  enable 
persons  claimed  as  slaves  to  try  the  question  of  slavery  vel  non. 
But  the  act  of  New  York  clearly  shows  that  there  must  be  an 
escape  from  one  State,  and  a  fleeing  into  another,  which  there 
was  not  in  this  case.  The  act  of  New  York  is  unconstitutional ; 
ours  certainly  is  not. 

IV.  Jones  had  the  defendants  in  his  possession,  claiming 
them  as  his  slaves,  as  a  purchaser  for  valuable  consideration,  for 
a  period  that  barred  the  claim  of  Fields.  When  the  petition  for 
freedom  was  filed  in  1832,  Jones'  title  was  not  only  adverse,  but 
perfect,  as  against  all  the  world  except  the  defendants.  Fields, 
then,  could  not  have  recovered  them,  by  any  proceedings  against 
Jones.  The  defendants  have  overthrown  the  title  of  Jones,  by 
the  recovery  in  1832 ;  they  cannot  be  in  a  worse  condition  by 
reason  of  that  recovery,  nor  can  Fields  be  in  a  better  condition. 
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The  defendants,  then,  are  entitled  to  set  up  the  title  of  Jones, 
and  their  recovery  against  him,  against  the  present  claim  of 
Fields. — See  the  last  paragraph  of  the  opinion  in  Fields  v.  Walk- 
er, 18  Ala. 

V.  The  offer  to  prove  what  the  witness  Wyatt  swore  on  the 
examination  before  the  magistrate,  was  properly  rejected. — 
Gildersleeve  v.  Caraway,  10  Ala.  262;  Melville  v.  Whiting, 
7  Pick.  R.  79. 

LIGON,  J. — It  is  insisted  that  the  court  erred  in  sustaining 
the  demurrer  to  the  second  plea  of  the  defendant  in  the  court 
below. 

This  plea  was  evidently  intended  as  a  plea  to  the  jurisdiction 
of  the  court,  and  must,  therefore,  be  regarded  a  plea  in  abate- 
ment, since  all  pleas  to  the  jurisdiction  are  pleas  in  abatement. 
In  this  aspect  the  plea  is  bad,  both  in  its  form  and  matter.  In 
form,  because  it  neither  points  out  what  other  court  has  jurisdic- 
tion, nor  does  it  conclude  with  the  prayer,  "  whether  the  court 
will  or  ought  to  take  further  cognizance  of  the  plea  aforesaid," 
both  of  which  are  necessary  in  pleas  to  the  jurisdiction,  when 
pleaded  in  superior  courts,  or  courts  of  general  jurisdiction. — 
3  Chit.  PI.  894 ;  Rea  v.  Heyden,  3  Mass.  24 ;  1  Chit.  PI. 
144  ;  Mosely  v.  Hunter,  3  Iredell  403.  The  matter  attempted 
to  be  set  out  in  the  plea,  if  available  at  all,  amounts  to  the  plea 
of  res  adjudicata,  and  as  such  should  have  been  pleaded  in  bar, 
and  not  in  abatement.  For  these  reasons,  we  are  of  opinion 
there  was  no  error  in  sustaining  the  demurrer. 

The  next  error  assigned  arises  out  of  the  ruling  of  the  court 
in  relation  to  testimony  offered  by  the  defendant.  It  appears  by 
the  bill  of  exceptions,  that,  on  the  trial  before  the  justices  of  the 
peace  in  November,  1848,  had,  as  the  certificate  of  said  justi- 
ces shows,  under  the  act  of  Congress  of  February  12th,  1793, 
one  Wyatt  testified  for  the  claimant  of  the  slaves  arrested  un- 
der a  warrant  issued  by  James  L.  Childress,  a  justice  of  the 
peace,  and  that  Fields  the  defendant  in  this  suit  was  the  claim- 
ant in  that.  ■  It  was  further  shown,  that  said  Wyatt  had  depar- 
ted this  life  before  the  trial  in  this  case.  The  defendant,  after 
showing  the  death  of  Wyatt,  proposed  to  prove  what  he  had 
sworn  on  the  former  trial.  This  was  objected  to  by  the  counsel 
of  the  petitioners,  and  the  objection  was  sustained  by  the  court, 
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because  the  proceeding  under  the  act  of  Congress  was  not  such 
a  trial  as  would  authorize  such  proof  to  be  made. 

On  an  examination  of  the  certificate  of  the  justices,  who  pre- 
sided on  the  arrest  of  Milley  Walker  and  otliers,  on  the  claim  of 
Fields,  the  defendant  in  this  suit,  it  appears  that  Milley,  John, 
LeRoy  and  Priscilla  were  the  parties  l)rouglit  before  them  on  the 
warrant  of  arrest  issued  under  the  act  of  1793,  and  claimed  by 
Fields,  as  fugitives  from  service  or  labor,  under  that  act,  and 
that  the  trial  then  had  related  to  the  persons  so  arrested.  If 
this  trial  were  conclusive  as  to  these,  still  it  cannot  be  pretend- 
ed that  it  could  in  anywise  affect  the  rights  of  those  of  the 
present  petitioners  who  were  not  so  arrested.  The  petitioners 
in  the  present  case  are  John,  LeRoy,  Stepfvsn^  Priscilla  and 
Jirmistead  Walker.  Milley  is  not  here  a  party,  nor  were  Ste- 
phen and  Armistead  arrested  on  the  warrant  of  the  justice  of 
the  peace.  The  parties,  therefore,  are  not  the  same  ;  and  for 
this  reason,  if  no  other,  the  testimony,  as  to  what  Wyatt  de- 
posed before  the  justices,  was  rightly  excluded. 

It  is  true  that  the  certificate  of  the  justices,  after  reciting  a 
trial  before  them  between  Fields  as  claimant,  and  Milley,  John, 
LeRoy  and  Priscilla,  as  parties  arrested  and  brought  before 
them,  goes  on  to  adjudge  that  these  persons,  as  well  as  Armis- 
tead, Eliza  and  Stephen,  are  slaves  under  the  laws  of  Virginia, 
and  owe  service  to  Fields,  the  claimant.  But  we  apprehend 
that  such  a  sentence,  as  to  the  three  parties  last  named,  cannot 
be  supported,  and  that  it  is  a  nullity,  inasmuch  as  the  record 
does  not  show  that  they  were  before  the  court,  or  had  any  op- 
portunity to  defend  against  the  claim.  The  court  rendering  the 
sentence  is  one  of  special  jurisdiction,  and  no  intendment  can  be 
indulged  in  favor  of  the  regularity  of  its  proceedings. 

Of  the  parties  who  were  not  then  before  the  justices,  and  who 
were  consequently  not  concluded  by  their  judgment,  two  are 
here  petitioners  for  freedom ;  and  as  the  trial  appears  to  have 
been  on  one  issue  as  to  all  the  petitioners,  evidence  of  what  had 
been  testified  on  a  trial  to  which  only  a  portion  of  them  were 
parties,  is  not  admissible. 

Again  :  It  does  not  appear  that  the  proof  was  offered  in  ref- 
erence alone  to  the  two  petitioners  for  freedom  who  appear  to 
have  been  arrested  and  brought  before  the  justices,  but  that  it 
was  offered  generally  as  to  all  the  parties  ;  and  when  this  ii  tho 
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case,  it  matters  little  whether  on  separate  issues  it  would  have 
been  good  as  to  some  of  them.  The  court  is  not  bound  to 
separate  it,  but  may  reject  the  whole,  and  it  will  not  be 
error. 

There  is,  however,  another  reason  why  the  testimony  offered 
should  not  have  been  received,  and  that  is,  that  the  questions 
arising  on  the  proceedings  before  the  justices  of  the  peace  under 
the  act  of  1793,  and  those  arising  in  this  suit,  are  materially 
different. 

The  questions  which  the  magistrates  of  the  several  States, 
under  the  third  section  of  the  act  of  1793,  are  allowed  to  con- 
sider, are,  1st.  Are  the  parties  claimed  held  to  labor,  and  do  they 
owe  service  or  labor  to  the  claimant,  under  the  laws  of  a  differ- 
ent State  from  that  in  which  they  are  arrested  ?  2d.  Have 
they  escaped  from  such  service'? 

The  evidence  before  the  magistrate  must  be  directed  to  these 
two  points  ;  and  when  it  is  shown  by  the  claimant  that  the  per- 
sons claimed  are  of  African  descent,  and  that,  by  the  laws  of 
the  State  from  which  the  persons  arrested  are  alleged  to  have 
escaped,  such  persons  are  allowed  to  be  held  in  slavery,  and  that 
those  claimed  have  been  so  held  by  the  claimant,  this  will  show 
that  they  owe  him  service  in  that  State,  and,  on  this  branch  of 
the  inquiry,  entitle  him  to  the  certificate  required  by  the  act  of 
Congress.  But  it  does  not  satisfy  the  demands  of  the  second 
branch  of  the  inquiry,  on  the  existence  of  which,  conjointly  with 
this,  the  jurisdiction  of  the  magistrate  depends,  viz.,  has  the 
party  escaped  from  such  service  in  the  State  in  which  the  owner 
resides  ? 

The  verb  to  escape  is  defined  by  Mr.  Walker,  ,'"'to  fly,  to  avoid, 
to  pass  unobserved  ;"  and  the  noun  escape,  "  flight,  the  act  of 
getting  out  of  danger  ;  in  lav)^  violent  or  privy  evasion  out  of 
lawful  restraint. ^^  The  term  "  escape"  presupposes  a  former 
confinement  or  abiding  in  a  certain  place'pr  condition,  out  of 
which  a  party  delivers  himself  by  his  own  act,  or  is  delivered  by 
the  act  or  aid  of  another  with  his  concurrence.  If  the  parties 
claimed  in  the  case  before  the  magistrates,  under  the  act  of  1793, 
are  not  shown  to  have  escaped,  in  one  of  these  senses  of  the 
term,  from  the  service  of  the  defendant  in  the  State  of  Virginia, 
then  it  is  clear  that  the' magistrates  had  no  jurisdiction,  and 
their  action  in  respect  to  these  petitioners  is  not  binding  upon 
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them.     If  this  is  the  case,  then  no  testimony  offered  on  that  trial 
can  affect  them  on  this. 

In  the  certificate  of  the  justices  it  appears,  that  Millcy,  the 
mother  of  these  petitioners,  ^\fled,  or  was  stolen  from  tlie  State 
of  Virginia,  before  the  birth  of  her  said  children,^^ 

Now  let  us  inquire  what  is  the  condition  of  the  children  of 
Milley,  all  of  whom,  it  appears,  were  born  after  she  had  escaped 
from  the  service  of  Fields,  and  fled  out  of  the  Commonwealth 
of  Virginia.  Are  they  fugitives,  who  have  escaped  from  service 
or  labor  in  another  State,  when  they  were  never  within  the 
limits  of  that  State,  or  subject  to  its  laws?  The  mere  state- 
ment of  the  proposition  seems  to  suggest  the  answer,  that  they 
cannot  be  so  regarded. 

In  the  case  of  The  Commonwealth  v.  Holloway,  2  Serg,  &  R. 
305,  the  question  was,  whether  the  child  of  a  fugitive  slave, 
born  in  Pennsylvania,  more  than  twelve  months  after  she  had 
escaped  from  Maryland,  and  resided  in  the  former  State,  was 
bond  or  free.  By  the  laws  of  Pennsylvania,  all  children  born 
within  her  limits  are  free,  irrespective  of  color ;  while  by  the 
laws  of  Maryland,  the  children  of  a  slave  mother  are  themselves 
slaves.  The  Supreme  Court  of  Pennsylvania  held,  that  the 
child  was  free,  notwithstanding  the  bondage  of  the  mother,  and 
while  the  latter  was  readily  surrendered  under  the  apt  of  1793, 
the  child  was  retained,  because  it  was  entitled  to  its  freedom. 

Our  own  court,  at  its  present  term,  has  held  that,  where  a 
master  who  was  indebted,  and  against  whom  judgments  were 
obtained,  carried  his  female  slave  to  the  State  of  Ohio,  and 
there  emancipated  her  ;  and  she,  seven  months  after  her  eman- 
cipation under  ^ho  laws  of  Ohio,  brought  forth  a  child  in  the 
State  of  Indiana,  another  free  State,  such  child  was  absolutely 
free,  although  the  mother,  on  her  return  to  this  State,  would, 
under  our  statutes,  be  subject  to  the  debts  of  the  master,  exist- 
ing at  the  time  she  was  taken  from  this  State  for  the  purpose  of 
emancipation. — Union  Bank  v.  Benham,  at  the  present  term. 

These  citations  are  made  to  show,  that  all  the  incidents  of  the 
mother's  condition  at  the  time  of  the  birth  of  the  child  do  not 
invariably  attach  to  the  offspring.  In  the  former  case,  although 
the  ^^o^ti*  of  the  mother  was  that  of  a  fugitive  slave,  and  her  sla- 
very, under  the  constitution  of  the  United  States  and  the  acts 
of  Congrcsf?,  attached  to  her  a«  well  in  Pennsylvania  as  in  Ma- 
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ryland,  and  this  could  not  be  affected  by  any  State  legislation 
whatever,  yet  the  child,  being  begotten  and  born  in  a  free  State, 
was  entitled  to  the  protection  of  its  laws,  and  could  in  no  just 
sense  be  said  to  have  escaped  from  service  in  Maryland.  In 
the  latter,  the  mother  of  the  child,  although  free  in  Ohio  and 
Indiana,  was  made  so  by  the  act  of  a  debtor,  which,  by  our  laws, 
is  regarded  as  a  fraud  on  the  rights  of  his  creditors,  and  conse- 
quently void  as  to  them,  should  the  slave  thus  emancipated  re- 
turn within  the  jurisdiction  of  this  State.  Yet,  notwithstand- 
ing the  mother's  status^  on  her  return  to  this  State,  was  that  of 
slavery,  so  far  as  the  creditors  of  her  former  master  are  con- 
cerned, this  incident  of  her  condition  did  not  attach  to  the  child 
born  in  Indiana  after  her  emancipation,  although  she  brought  it 
here  with  her. 

So,  in  this  case,  notwithstanding  the  mother  of  the  petitioners 
may  be  a  fugitive  slave  who  escaped  from  the  service  of  her 
master  in  Virginia,  yet  the  petitioners,  although  in  this  view  of 
the  case  they  would  be  slaves,  because  they  were  born  of  a  slave 
mother  in  a  State  where  slavery  exists  by  law,  cannot  be  re- 
garded as  fugitives^  or  slaves  which  have  escaped  from  service 
in  another  State,  within  the  meaning  of  the  constitution  of  the 
United  States,  and  the  act  of  Congress  of  the  12th  Feb.  1793. 

By  that  act,  the  magistrates  of  the  several  States  are  vested 
with  power  and  jurisdiction  only  over  persons  who  have  escaped 
from  service  or  labor  in  one  State,  and  have  fled  to  another. — 
U.  S.  Statutes  at  large,  vol.  1,  ch.  7,  p.  302-3-4. 

It  does  not  appear  that  the  petitioners  in  this  case  can,  in  any 
just  sense  of  that  term,  be  said  to  have  escaped  from  the  service 
of  Fields,  in  Virginia ;  and  as  to  them,  the  proceedings  before 
the  justices  of  the  peace  in  Tuscaloosa  county  are  wholly  with- 
out authority  of  law.  As  it  is  shown  that  Wyatt,  the  deceased 
witness,  had  been  examined  only  in  that  proceeding,  there  was 
no  error  in  excluding  proof  of  what  he  then  swore,  from  the 
jury,  on  the  trial  of  this  case  in  the  court  below,  because  the 
only  matter  which  could  lawfully  arise  on  the  trial  before  the 
justices,  must  relate  to  Milley  Walker  alone. 

It  is  said,  however,  that  the  certificate  of  the  justices  shows 
that  the  parties  appeared  and  contested  the  matter  before  them, 
and  therefore  they  have  submitted  to  their  jurisdiction,  and  will 
not  be  allowed  to  repudiate  it.    We  have  seen  that  they  had  no 
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jurisdiction  over  the  subject  matter  of  any  litigation  which  could 
arise  between  the  parties  to  this  record,  on  the  question  of  ser- 
vice due  from  one  to  the  other,  and  no  consent  could  possibly 
bestow  it  upon  them.  But  it  is  not  true  thut  the  record  of  the 
justices  proves  the  appearance  before  them  of  all  these  petition- 
ers, and  a  contest  with  the  defendant  on  that  occasion.  A  part 
of  them,  with  their  mother,  are  said  to  have  been  heard  by 
counsel,  though  not  all.  This,  however,  is  a  matter  of  small 
importance,  as  it  could  not  have  conferred  jurisdiction. 

The  appellar|t  in  this  case  had  no  greater  right  to  proceed 
against  the  children  of  Milley,  who  were  born  in  this  State,  under 
the  act  of  1793,  than  he  would  have  bad  to  use  that  act  for  the 
recovery  of  slaves  bequeathed  to  him  here,  while  he  was  a  resi- 
dent of  the  State  of  Virginia.  In  cither  case,  he  might  take 
possession  of  them  peaceably,  without  any  process  whatever, 
wherever  he  could  find  them ;  and  if  they  were  withheld  from 
him,  the  laws  and  process  of  this  State  were  at  his  command  to 
enforce  his  right,  or,  if  the  value  was  sufficient  to  give  the  Fed- 
eral Courts  jurisdiction,  they  too  were  open  to  him.  But  as 
the  petitioners  in  this  case  had  never  escaped  from  labor  or  ser- 
vice in  Virginia,  they  could  not  be  proceeded  against  under  the 
act  of  1793. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 


JEMISON  vs.  THE  PLANTERS'   AND  MERCHANTS* 

BANK. 

1.  In  a  summary  proceeding  under  the  statute,  by  »  Bank  whose  charter 
has  been  forfeited,  .ind  her  affairs  placed  in  the  hands  of  trustees  for  set- 
tlement and  liquidation,  the  notice  having  been  held  defective  on  error, 
for  the  want  of  an  averment  that  the  suit  was  instituted  by  the  direction 
and  authority  of  the  trustees,  the  court  below  to  which  the  cause  is  re- 
manded may  permit  an  amendment  of  the  notice  by  the  addition  of  that 
averment. 

2.  The  amendment  may  be  made  in  such  case  by  annexing  the  trustees'  o«r- 
tlfioAta  to  the  notice,  ftverring  that  the  Bank,  "  by  its  tnxatees  nnrntd  in 
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the  certifica.te  annexed  hereto,  appointed  under  the  act  therein  specified, 
will  move,"  &c. 
8,  Whore  the  affairs  of  a  Bank  are  by  statute  placed  in  the  hands  of  trus- 
tees for  settlement,  after  a  judgment  has  been  rendered  on  quo  warranto 
against  the  Bank  declaring  its  charter  forfeited,  the  subsequent  reversal 
of  that  judgment  does  not  affect  a  suit  previously  instituted  by  the  trus- 
tees against  a  debtor  of  the  Bank,  nor  can  he  take  advantage  of  that  ro* 
vorsal  to  protect  himself  against  the  rendition  of  judgment. 

4.  The  act  of  1850,  (Pamphlet  Acts  V2(i  §  2,)  which  directed  a  sale  of  tho 
remaining  assets  of  the  Planters'  and  Merchants'  Bank  of  Mobile,  does 
not  repeal  by  implication  the  act  of  1845,  which  authorized  the  appoint- 
ment of  trustees  to  settle  its  affairs,  and  gave  them  power  to  use  all  the 
remedies  to  which  the  Bank,  while  iu  existence,  was  entitled ;  and  a  sale 
pursuant  to  that  act,  of  notes  then  in  suit,  does  not  affect  the  further 
prosecution  of  it  for  the  benefit  of  the  purchaser. 

5.  In  a  buramary  proceeding  by  notice  and  motion  against  a  Bank  debtor, 
if  the  proper  certificate  is  appended  to  tho  notice,  that  tho  note  is  really 
nnd  bona  fide  the  property  of  tho  Bank,  the  certificate  is  proof  of  the 
jurisdictional  fact  to  the  ond  of  the  f»uit,  although  tho  note  is  sold  or  ,a8- 
signed  before  judgment. 

6.  The  trustees  of  the  Piaiitors'  and  Merchants'  Bank  of  Mobile,  appointed 
under  the  act  of  1845,  were  authorized  to  take  individual  notes  to  secure 
a  balaaco  due  to  tho  Bank  from  a  suspended  Bank  of  another  State,  and 
to  institute  suit  thereon  by  the  summary  remedy  of  notice  and  motion. 

7.  The  Mississippi  statute  of  1840,  (Hutchinson's  Code  324,  et  seq.)  which 
forbid  the  Banks  of  that  State  to  "  transfer  by  endorsement  or  otherwise 
any  note,  bill  receivable,  or  other  evidence  of  debt,"  is  unconstitutional , 
being  in  violation  of  the  section  which  declares  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts. — (Constitution  U.  S.,  Art. 
l.Sect.  10.) 

Error  to  the  Circuit  Court  of  iVfobilo. 
Tried  before  the  Hon.  Lyman  Gibbons. 

This  action  was  commenced  at  the  Fall  term,  1846,  of 
the  Circuit  Court  of  Mobile,  by  a  notice  of  motion  in  the  name 
of  the  Planters'  and  Merchants'  Bank  against  the  plaintiff  in 
error,  for  a  summary  judgment  on  two  notes  executed  by  said 
Jemison,  each  for  the  sum  of  $4,189  75,  with  interest  from 
the  first  day  of  January,  1842,  dated  Columbus,  Mississippi, 
April  6,  1842,  and  payable  to  the  order  of  Eli  Abbott,  one  on 
the  first  day  of  January,  1844,  and  the  other  on  the  first  day 
of  January,  1845- 

To  the  notice  was  appended  the  following  certificate  :  "  We, 
Hindman  Barney,  David  Slodder  and  Henry  Goldthwaite,  trus- 
tees of  the  Planters'  and  Merchants'  Bank  of  Mobile,  under  an 
19 
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act  entitled  "  an  act  to  amend  the  laws  heretofore  enacted  for 
tho  final  settlement  of  the  afiuirs  of  the  Planters'  and  Mer- 
chants' Bank  of  Mobile,"  approved  January  24,  1845,  do  cer- 
tify, that  the  debt  specified  in  the  notice  aforesaid,  is  really  and 
bona  fide  tho  property  of  said  Bank.     Witness  our  hands,"  &c. 

The  defendant  appeared,  and  pleaded  :  1.  JVon  assumpsit; 
2.  That  there  was  no  such  corporation  in  existence  as  the  said 
Planters'  and  Merchants'  Bank  of  Mobile  ;  3.  That  said  notes 
described  in  tho  notice  were  given  by  defendant  to  the  Com- 
mercial Bank  of  Mississippi,  payable  to  the  order  of  said  Eli 
Abbott,  who  was  the  accommodation  endorser  of  defendant,  and 
endorsed  by  him  ;  that  said  Commercial  Bank  afterwards  trans- 
ferred said  notes  to  plaintiff  in  express  violation  of  a  statute 
law  of  Mississippi,  entitled  "  an  act  requiring  the  several  Banks 
of  this  State  to  pay  specie,  and  for  other  purposes,"  which 
statute  is  set  out  in  the  plea ;  4.  The  fourth  plea  contains  sub- 
stantially the  same  averments  as  the  third,  with  the  additional 
averment,  that  said  Commercial  Bank  transferred  and  d;.livered 
said  notes  to  the  plaintiff  in  the  State  of  Mississippi. 

The  plaintiff  demurred  to  the  second,  third  and  fourth  pleas, 
and  joined  issue  on  the  first.  He  also  replied  to  the  third  and 
fourth  pleas,  that  the  Commercial  Bank  of  Columbus,  in  good 
faith,  and  to  pay  a  debt  due  to  the  plaintiff  by  said  Commercial 
Bank,  delivered  said  notes  to  the  plaintiff,  oi  which  defendant 
bad  notice  ;  and  that  said  defendant  afterwards  consented  that 
the  money  specified  in  said  notes  should  be  paid  to  plaintiff  un- 
der said  transfer.  To  this  replication  there  was  a  demurrer, 
which  was  overruled. 

A  trial  was  had  on  issue  joined,  which  resulted  in  a  verdict 
and  judgment  for  plaintiff.  The  case  was  taken  to  the  Supreme 
Court  by  writ  of  error,  where  the  notice  was  held  to  be  insuffi- 
cient, for  the  want  of  an  averment  that  the  suit  was  instituted  by 
the  direction  and  authority  of  the  trustees ;  and  for  this  error,  the 
judgment  was  reversed,  and  the  cause  remanded.— See  17  Ala.  754. 

At  the  Fall  term,  1850,  after  the  cause  was  remanded,  the 
plaintiff  moved  for  leave  to  file  a  declaration  ;  also  to  amend  the 
notice,  and  to  make  proof  that  the  proceedings  were  commenced 
by  the  said  trustees.  Tho  court  granted  the  motions  ;  and  the 
plaintiff  then  amended  his  notice  by  inserting  these  words  :  "  By 
its  trustees  named  in  tho  certificate  annexed  hereto,  and  ap- 
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pointed  under  the  act  therein  specified."  To  this  action  of  the 
court  the  defendant  excepted. 

The  bill  of  exceptions  contains  the  following  state  of  facts, 
as  being  agreed  on  by  the  parties  on  the  trial :  "  The  parties  to 
this  cause  agree,  that  the  Commercial  Bank  of  Columbus,  Miss- 
issippi, existed  in  that  State,  under  and  by  virtue  of  an  act  of 
the  legislature,  a  copy  of  which  is  filed  with  this  case,  as  a  part 
of  the  same ;  that  the  said  State  of  Mississippi,  in  1840, 
passed  an  act  found  in  Hutchinson's  Miss.  Code,  on  pages  324 
et  seq,j  which  act,  and  any  portion  of  the  statute  law  of  that 
State  explanatory  thereof,  is  made  a  part  of  this  case  ;  that  de- 
fendant's notes  described  in  said  notice  were  discounted  by  the 
said  Bank  of  Columbus,  and  never  held  by  that  Bank,  as  the 
legal  owner  and  holder  thereof,  till  1843  ;  that  the  various  acts 
of  the  general  assembly  of  this  State,  in  relation  to  said  Plan- 
ters' and  Merchants'  Bank  of  Mobile,  are  to  be  held  and  taken 
as  public  acts ;  and  that  the  records  of  the  Supreme  Court 
containing  the  decision  reported  in  12  Ala.  Rep.,  be  also  a  part 
of  this  cause ;  that  after  the  reversal  of  the  said  cause,  no 
further  proceedings  were  taken  in  it,  but  the  Bank  continued  in 
a  course  of  litigation;  that  the  notes  specified  in  the  notice  were 
sold  to  Edward  Bell  and  another,  in  December,  1850,  under  the 
act  of  the  general  assembly,  and  that  this  suit  is  continued  for 
their  benefit,  by  the  consent  of  said  trustees ;  that  the  statutes 
of  Mississippi  on  the  subject  of  interest,  are  to  be  made  and 
held  a  part  of  this  case  ;  that  Henry  Goldthwaite,  one  of  said 
trustees  mentioned  in  the  notice,  died  in  1847  ;  that  there  shall 
be  no  other  plea  than  the  general  issue,  and  that  this  shall  be 
sufficient  to  admit  all  matters  of  defence  which  could  arise  un- 
der this  agreed  state  of  facts,  if  specially  pleaded." 

The  agreement  also  contains  the  following  imperfect  sentence  : 
"  It  is  further  agreed,  that  under  the  considerations,  and  in  the 
manner  specified  in  the  statement  of  Franklin  L.  Owen,  which 
statement  is  made  a  part  of  this  case,  as  evidence  of  the  facts 

in  issue,  and  is  annexed  hereto." .     Owen  states  that  he 

was  employed  in  said  Planters'  and  Merchants'  Bank  during  the 
whole  time  it  was  in  operation,  and  continued  afterwards  in  the 
employment  of  its  commissioners  and  trustees  ;  that  said  Bank 
acted  as  the  general  agent  of  the  Commercial  Bank,  from  Sep- 
tember, 1836,  until  the  suspension  of  the  latter  Bank  in  1837  ; 
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that  ut  the  time  of  ita  suspension,  said  Cotnnierciai  Bank  was 
largely  indebted  to  said  Planters'  and  Merchants'  Bank;  that 
a  partial  settlement  vras  had  between  them  on  the  6th  of  April, 
1843,  and  on  this  settlement  tho  notes  in  suit  were  transferred 
to  plaintiff,  in  part  payment  of  the  balance  due  from  tho  Com- 
mercial Bank ;  that  the  Planters'  and  Merchants'  Bank  sus- 
pended in  tho  fall  of  1843,  and  the  notes  in  suit,  together  with 
its  other  assets,  were  placed  in  the  hands  of  commissioners,  ap- 
pointed by  an  act  of  the  legislature,  for  final  settlement  of  the 
Bank  affairs  ;  that,  in  1845,  said  notes  were  placed  in  the  hands 
of  the  Bank  attorneys  for  suit;  but  before  suit  was  commenced, 
Jemison  had  an  interview  with  said  commissioners,  and  prom- 
ised to  pay  said  notes  out  of  his  next  crop,  if  they  were  with- 
drawn  from  suit ;  that  said  notes  were  accordingly  withdrawn  ; 
but  Mr.  Jemison  failing  to  comply  with  his  promise,  they  wero 
again  placed,  in  1846,  in  the  hands  of  the  Bank  attorneys,  and 
this  suit  was  instituted  ;  that  these  notes  were  afterwards  trans- 
ferred to  the  trustees  of  the  stockholders,  under  another  act  of 
the  legislature,  and  were  afterwards  sold  by  said  trustees,  at 
public  auction,  on  November  30,  1850,  and  were  purchased  by 
Bell  and  others. 

The  defendant  asked  the  following  charges  : 

1.  That  if  the  jury  believed  from  the  evidence,  that  the 
plaintiff  had  now  no  property  or  claim  of  property  in  said  notes, 
but  that  they  were  sold  to  Bell  and  others  in  December,  1850, 
then  plaintiff  was  not  entitled  to  recover  ; 

2.  That  if  they  believed  from  the  evidence,  that  the  judgment 
of  forfeiture  against  said  Planters'  and  Merchants'  Bank  had 
been  reversed  before  the  amendment  of  the  notice  in  this  case, 
and  that  said  judgment  of  reversal  is  yet  in  full  force,  then 
plaintiff  was  not  entitled  to  recover ; 

3.  That  if  they  believed  from  the  evidence,  that  Henry 
Goldthwaite  died  before  he  was  made  a  plaintiff  by  the  amend- 
ment  of  ihe  notice,  then  the  surviving  trustees  were  not  entitled 
to  recover. 

These  several  charges  the  court  refused  to  give,  and  instrac- 
ted  the  jury,  in  substance,  that  the  act  of  the  legislature  of 
Mississippi  of  1840,  prohibiting  the  transfer  of  said  notes  by 
the  Commercial  Bank,  was  unconstitutional,  and  that  if  they  be. 
li«v«d  th«  evidence,  plaintiff  was  entitled  to  recover. 
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The  defendant  excepted  to  the  charge  given,  and  to  each  re- 
fusal to  charge  as  requested ;  and  he  now  assigns  for  error  the 
several  rulings  of  the  court,  above  set  forth,  to  which  exception 
was  taken. 

Hopkins  &.  Jones,  for  plaintiff  in  error  : 

The  opinion  formerly  delivered  in  this  case,  is  conclusive  of 
the  questions  then  decided  ;  the  court  will  now  decide  such  ques- 
tions only  as  were  not  then  determined. — 1  Porter  321  ;  17  Ala. 
770  ;  1  Johns.  Cb.  189 ;  6  Wheaton  113  ;  ib.  355 ;  10  ib.  446. 
The  former  opinion  decides,  that  the  Bank  was  incapable  of 
maintaining  this  suit,  as  her  charter  had  been  forfeited  before  its 
commencement ;  that  the  right  of  action  belonged  only  to  the 
trustees  ;  that  the  certificate  annexed  to  the  notice  could  be 
looked  to  for  no  other  purpose  than  to  see  whether  it  stated  that 
the  property  in  the  note  belonged  to  the  Bank,  so  as  to  give  the 
court  jurisdiction  of  the  suit  by  notice  and  motion ;  and  that  the 
notice  was  both  a  writ  and  declaration,  and  might  be  so  treated 
by  defendant.— 17  Ala.  758 ;  6  ib.  908  ;  14  ib.  676  ;  4  Porter 
183  ;  6  S.  &  Mar.  518;  22  Wendell  610 ;  1  Chitty's  Pleading 
256.  If  a  declaration  had  been  filed  and  acted  on,  in  a  case 
like  this,  it  would  have  been  an  act  of  supererogation,  and  the 
defendant  would  have  had  the  right  to  treat  the  notice  as  a  de- 
claration.—4  Porter  183,  184. 

The  court  below  erred  in  hearing  and  allowing  evidence  to  the 
effect  that  the  notice  was  issued  by  the  direction  and  authority 
of  the  trustees.— 1  Peters'  R.  338;  1  Story's  R.  310,  312. 
It  is  less  satisfactory  proof  than  the  certificate  would  be,  which 
is  inadmissible  for  any  such  purpose.  The  notice  only,  which  is 
also  the  declaration,  determines  who  is  the  plaintiff;  and  the 
court  had  no  power  to  allow  a  change  of  the  plaintiff,  by  giving 
the  trustees  permission  to  amend  the  notice  by  making  them- 
selves plaintiffs  This  error  appears,  as  well  from  the  entry  of 
the  judgment  allowing  the  amendment,  as  from  the  bill  of  ex- 
ceptions.—3  Stewart  324 ;  1  Ala.  74 ;  ib.  525 ;  3  ib.  154  ;  ib. 
660,  668  ;  4  ib.  120 ;  18  ib.  653  ;  Governor,  use  &c.  v.  Spence, 
at  January  term,  1S53  ;  1  Cowen  37  ;  22  Wend.  610 ;  1  Story 
310  ;  8  Sm.  &  M.  53;  8  Watts  &  Serg.  301  ;  Riley's  Law 
Cases  79. 

If  tb«  trustees  had  been  made  plaintiffs,  pursuant  to  the  leave 
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granted  by  the  court,  tho  demurrer  to  the  niscndcd  notice  should 
have  been  Bttstaincd.  Tho  origioal  notice  was  the  original  dec- 
laratioi,  and  the  amended  notice  tho  amended  declaration.  It 
would  then  have  appeared  from  the  original  and  amended  notice, 
which  are  parts  of  the  record,  that  tho  court  had  permitted  a 
change  of  the  party  plaintiff. 

But,  although  tho  court  below  erroneously  granted  leave  to 
change  the  plaintiff,  tho  attempt  of  the  plaintiff's  counsel  to 
mako  tho  change,  was  a  failure,  and  the  Bank  is  still  the  plain- 
tiff in  the  amended  notice,  as  it  was  in  the  original  notice.  The 
original  notified  Jemison  that  the  Bank  would  move  against  him. 
and  by  the  amendment  ho  is  notified  that  the  Bank,  '^  by  its 
trustees  named  in  the  certificate  hereto  annexed,  appointed  un- 
der the  act  therein  specified,"  would  move  against  him.  The 
trustees  arc  not  named  in  the  amended  notice.  The  record  does 
not  disclose  their  names.  The  certificate  cannot  show,  as  has 
been  already  decided  in  this  case,  that  they  are  the  plaintiffs, 
and  that  they  directed  this  suit  to  be  brought. — 17  Ala.  760  ; 
18  ib.  658;  *22  Wend.  608,  610  ;  1  Story's  R.  310  ;  Gover- 
nor, use  &c.  v.  Spence,  at  January  term,  1853. 

The  trustees  ore  the  representatives  of  the  defunct  corpo- 
ration, as  an  executor  or  administrator  is  tho  representative  of 
his  testator  or  intestate.  If,  at  the  date  of  the  judgment  of 
forfeitare,  there  had  been  a  suit  pending,  brought  by  the  Bank 
before  the  forfeiture,  it  would  have  abated  by  the  Bank's  loss  of 
its  capacity  to  maintain  suits,  and  could  have  been  revived  on 
motion,  or  by  scire  Jacias^  in  the  name  of  the  trustees. — 6  Sm. 
&  M.  513,  529,  530  ;  5  Porter  231 ;  12  Sm.  &  M.  521.  If  a 
enit  were  brought  in  the  name  of  A  after  his  death,  and  the 
eonrt  should  allow  an  amendment  of  the  writ,  so  as  to  mako  B, 
the  administrator  of  A,  the  plaintiff,  it  would  he  an  illegal 
change  of  the  plaintiff;  but  if  B,  instead  of  making  himself  by 
name  plaintiff,  should  amend  the  writ  by  stating  that  the  ad- 
ministrator of  A,  whose  name  appeared  in  the  letters  of  ad- 
ministration annexed  to  cr  filed  with  tho  writ,  sued,  and  the 
writ  bad  the  effect  of  a  declaration  in  such  a  case,  as  the  notice 
has  in  this,  the  letters  could  not  be  looked  to,  to  ascertain  who 
the  plaintiff  was,  as  they  could  not  be  a  part  of  the  record,  nn- 
!««  they  were  set  oat  on  oyer.  Tho  certificate  cannot  bo  made 
a  part  of  the  record  by  a  prayer  of  oyer,  and,  if  it  could  bo, 
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the  plaintiff  could  not  avail  himself  of  the  prayer.  If  the  let- 
ters were  a  part  of  the  record,  they  could  not  show  who  the 
plaintiff  was  ;  this  could  only  be  shoAvn  by  the  writ. — Governor, 
use  &c.  V.  Spence,  supra.  A  demurrer  would  surely  lie  to  such 
an  amended  writ.  The  Planters'  and  Merchants'  Bank,  in 
whose  favor  only  the  judgment  was  rendered,  is  as  exclusively 
the  plaintiff  in  the  last  as  it  was  in  the  first  judgment.  The 
Bank  and  Jemison  are  the  only  parties  to  this  writ  of  error,  as 
they  were  to  the  former  one.  They  are,  necessarily,  the  only 
parties  to  the  writ,  as  they  arc  the  only  parties  to  the  judg- 
ment.—5  Porter  230 ;  6  Ala.  610. 

The  act  of  June  30,  1837,  authorized  the  summary  remedy, 
by  motion,  against  such  persons  only  as  became  indebted  to  a 
bank  while  it  existed  in  possession  of  all  its  corporate  faculties. 
The  charter  of  the  Planters'  and  Merchants''  Bank  was  for- 
feited before  the  noteis  in  suit  were  transferred  ;  and  after  the 
forfeiture  the  defendant  in  error  was  not  a  bank. — 17  Ala.  760 ; 
U  ib.  676  ;  3  Sm.  &,  M.  791.  The  remedy  under  the  act  of 
1837  is  confined  to  debtors  by  bills,  notes  &c.,  acquired  while 
the  Bank  was  in  the  full  possession  of  its  corporate  powers,  and 
after  the  passage  of  that  act.  The  Bank  never  had  any  title  to 
the  notes  sued  upon,  and  therefore  never  acquired  them.  The 
trustees  acquired  the  notes,  if  the  endorsement  from  the  payee 
transferred  the  title,  as  they,  and  not  the  Bank,  became  entitled 
to  any  right  of  action  the  endorsement  may  give.  When  the 
endorsement  was  made,  the  right  of  action  against  the  Com- 
mercial Bank  belonged  to  the  trustees,  and  the  transfer  of  the 
notes  made  Jemison  indebted  to  them,  if  to  any  one. — 8  Porter 
106.  In  no  just  sense  did  Jemison  become  indebted  to  the  de- 
funct Bank,  as  the  Bank  never  had  any  right  of  action  against 
him.  The  trustees,  therefore,  could  not  truly  certify  that  the 
property  in  the  notes  was  in  the  Bank  ;  because  the  Bank,  while 
in  possession  of  its  corporate  powers,  never  had  any  interest  in 
them.  The  property  in  the  notes,  if  the  endorsement  trans- 
ferred it  from  the  payee,  was,  with  the  right  of  action,  in  the 
trustees,  who  had  no  right  to  any  other  than  a  common  law  ac- 
tion.—6  Sm.  &  M.  513,  530  ;  12  ib.  516. 

As  the  evidence  of  Owen  proved  that  the  Planters'  and  Mer- 
chants' Eank  settled  with  the  Commercial  Bank  in  1843,  after 
the  forfeiture  of  the  charter  of  the  former,  and  took  the  transfer 


m  ALABAMA. 

JomlMB  T.  Tho  Plaatcra'  And  Merebnnta'  Bank. 


of  thd  DOtea  as  tbough  its  cliurtcr  had  uot  been  furfeited,  with- 
out tbo  aci  '  lUtbority  of  the  conunissionors,  the  endorse- 
ment wu«  i li,  aud  did  nut  transfer  the  title  to  the  notes 

from  tbo  payee.     The  powers  wiiich  thu  act  allowed  to  be  ex- 
for  the  forlciturc,  lor  the  purpost;  of  settlement,  wero 

-^ jy  the  act  which  grunted  thcui  to  be  exercised  by  tbo 

comuiissionerti.  When  the  settlement  with  thu  Commercial 
Bank  was  made,  the  Planters'  and  Merchants'  Bank,  a^i  u  bank, 
had  DO  muru  power  to  make  a  settlement,  than  n  foruicr  president 
liad  to  certify  that  tho  noted  were  the  property  of  tlie  Bank. 
The  grant  ot  authority  tu  make  a  certificate  or  settlement,  is  in 
favor  exclusively  of  the  conimissioncrn. — 17  Ahi.  759;  Pamph- 
lot  Acts  of  1843,  70,  72,  §  §  2,  7. 

Ind  !y  of  the  pU-adings,  tiu'  fnctif!  iu  the  record  must 

show  ;ii.iiw...v..oly  a  casein  which  u  judgment  can  be  If^ally  ren- 
dered on  motion.  'I'he  evidence  in  the  record  does  not  prove,  as 
it  ehould,  that  the  notes  which  did  not  belong  to  the  Bank  be- 
fwo  tho  forfeiture  of  iti  charter,  were  acquired  in  the  settlement 
afterwards  made  by  its  commissioners,  or  by  some  agent  of 
theirs  authorized  to  make  it. — 8  Porter  104,  8Gl. 

')•       ■  ilalivea  of  the  defunct  Bank  had  no  authority  to 

ac  .o  upon  a  settlement,  unk'ija  the  Commercial  Bank 

WM  in  failing  circumstauccs  at  the  time  ^of  transfer,  and  thero 
is  i.         '         -'        uch  was  the  fact.— 14  Ala.  677,688. 

-,  nor  the  trustees,  nor  thu  stockholders,  had 
any  beneficial  interest  in  the  notes  at  the  time  judgment  was 
rn  '  '     '    •        •  •     10  H  judgment. — 12  Sm.  &  M. 

6l  .  .,  i  ^:old  by  the  trustees  before  the 

rendition  of  the  judgment.  The  plaintiff  in  the  motion  was 
pc:  *      '.nt  for  what  belonged  to  others.    If 

till  t    ,      .  —^  belonged   lo  the  plaintiff  in  the 

motion  at  the  commencement  of  the  suit,  tho  subsequent  trans- 
fer of  it  before  trial  would  as  effectually  have  destroyed  the 
plaintiff's  right  to  a  judgment,  as  the  want  of  property  at  the 
oomroencemcnt  of  the  suit  and  down  to  the  time  of  trial.— 16 
Ab.  276,  279.  When  it  became  necessary  to  give  the  court 
jurisdiction  to  try  the  motion  and  to  render  a  judgment,  by  ma- 
king proof  by  a  proper  certificate  that  the  property  belonged  to 
tbf  Bank,  at  that  very  lime  the  property  belonged  to  Bell  and 
others.  The  sale  of  the  notes  was  made  under  the  authority  of 
tbt  act  of  February  12,  1850,  and  tranferred  all  the  property 
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in  the  notes  to  the  purchasers,  Bell  and  others.  The  purchasers 
had  no  right  to  sue,  except  in  chancery. — 12  Sm.  &  M.  524  ; 
2  Wheat.  373.  The  act  of  1850  gives  no  authority  to  continue 
a  suit  after  such  a  sale,  and  recover  a  judgment  for  the  use  of 
the  purchasers,  upon  a  certificate  that  the  property  in  the  notes 
was  in  the  plaintiff,  against  the  proof  that  the  property  was 
then  in  the  purchasers,  and  the  plain tiflf's  admission  of  that 
fact.  As  the  act  of  1850  required  the  sale  of  the  notes,  and 
the  notes  were  sold  before  this  judgment  was  rendeied,  that  act 
could  not  have  intended  to  continue  the  authority  in  any  person 
to  certify  that  the  property  in  the  notes,  in  such  case,  was  inthe 
Bank  ;  and  the  passage  of  that  act  was  a  repeal,  by  implication, 
of  so  much  of  the  former  act  as  authorized  any  person  to  make 
such  a  certificate.  The  plaintifi:"  in  the  motion  had  no  right,  if 
the  charter  of  the  Bank  had  not  been  forfeited,  to  bring  a  suit 
by  notice  for  the  use  of  another.  The  efiect  of  such  an  allega- 
tion would  be,  that  the  property  in  the  notes  did  not  belong  td 
the  plaintifi',  and  the  notice  would  be  fatally  defective.  As  the 
plaintifi"  had  no  right  to  commence  a  suit  by  notice  and  motion 
for  the  use  of  another,  it  had  none  to  maintain  such  a  suit  after 
the  notes  were  sold,  and  the  property  in  them  transferred  to 
others,  although  the  sale  was  made  pending  the  suit.  If  the 
plaintiff"  could  recover  a  judgment  in  such  a  case,  the  recovery 
would  be  without  property  in  the  plaintiff",  and  for  the  actual 
benefit  of  the  purchasers'.  The  judgment  is  not  in  favor  of  any 
party  who  has  an  interest  in  the  notes.  The  Bank  has  no  in- 
terest in  them.  There  was  no  authority  to  make  Bell  and  the 
other  purchasers  parties  as  beneficiaries  ;  and  if  there  had  been, 
they  were  not  made  parties  to  the  motion. — 12  Sm.  &  M.  524 ; 
3  Stew.  324;  1  Ala.  74,  76,  525  ;  6  Sm.  &  M.  527.  The 
court,  therefore,  erred,  in  refusing  to  instruct  the  jury  that,  if 
they  believed  from  the  evidence  that  Bell  and  others  had  pur- 
chased and  then  owned  the  notes,  the  plaintiff"  was  not  entitled 
to  recover.  If  the  suit  had  been  a  common  law  action,  the 
plaintiff"  had  no  right  to  recover,  against  the  proof  that  no  part 
of  the  interest  in  the  note  belonged  to  him,  and  his  admission  of 
that  fact.— 16  Ala.  276,  279. 

The  reversal  of  the  judgment  of  forfeiture  destroyed  the  ca- 
pacity of  the  trustees  to  maintain  suits,  and  make  certificates 
which  could  give  a  court  jurisdiction  by  motion  founded  on  no- 
20 
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tiee. — 12  Ala.  657.  Ab  they  had  derived  all  their  rights,  as 
tnntees,  from  the  judgment  of  forfeiture,  the  reversal  of  that 
judgment  terminated  the  rights  of  which  the  forfeiture  was  the 
onlj  source.  If  the  Bank  had  been  constantly  guilty  of  non- 
UMT  since  the  reversal  of  the  judgment  of  forfeiture,  the  neg- 
lect, per  St,  is  not  a  forfeiture,  but  can  only  become  a  ground  of 
a  judgment  of  forfeiture,  in  a  proper  judicial  proceeding  against 
the  Bank.— 6  Johns.  Chan.  R.  378 ;  G  Cowen's  R.  23;  Hop- 
kins' Chan.  866;  8  Sm.  &  M.  161 ;  Angell  &  Ames  on  Cor- 
porations 664  ;  Kent's  Commentaries  310,  311  ;  1  Paige  590 ; 
4  ib.  481 ;  3  Burr.  1866  ;  7  Leigh  154  ;  14  Pick.  663  ;  15  ib. 
S61 ;  7  Conn.  45. 

Although  there  may  have  been  no  president  and  directors  of 
the  Bank  since  the  judgment  of  forfeiture,  there  have  been 
constantly  stockholders,  who  constitute  an  integral  part  of  the 
oorpontkion.  They  could  have  elected  a  president  and  directors 
aft«r  tiie  reversal  of  the  judgment,  and  they  have  a  right  to  do 
80  now.  If  the  Bank,  suing  in  its  corporate  name,  neglect  to 
have  a  president,  who  alone  can  make  a  certificate  which  will 
give  the  court  jurisdiction  to  render  judgment  on  motion  and  no- 
tice, no  such  suit  can  be  maintained.  The  certificate  made  by  the 
tnutees  ought  to  have  been  disregarded  by  the  court  below. — 
Angell  &  Ames  on  Corporations  652  et  seq.  to  660  ;  3  Dess. 
Chao.  667 ;  1  Hopkins'  Chan.  300  ;  2  Kent's  Com.  295,  296, 
307,  809,  310,  311 ;  3  Burr.  1866;  1  Paige  590,  597  ;  4  ib. 
481  ;  5  Johns.  Chan.  378. 

As  the  notes  were  not  made,  until  after  the  passage  of  the  act 
of  1840  by  Mississippi,  the  prohibition  by  that  act  of  the  trans- 
fer of  the  notes  was  not  a  violation  of  the  constitution  of  the 
United  Stotes.- 6  Howard  386;  8  Sm.  &  M.  661  ;  8  Pe- 
Un  88,  no. 

JoBV  A.  Campbell,  contra  : 

The  point  upon  which  the  judgment  in  this  case  was  formerly 
reversed,  was  brought  to  light  by  the  members  of  the  court  af- 
ter A  seecmd  argument.  That  point  was,  that  it  was  essential 
to  die  validity  of  the  proceedings  that  they  should  appear  to 
have  been  institated  by  tho  trustees.  The  form  of  proceeding 
adopted  in  the  case,  corresponds  with  that  which  bad  been  em- 
pk^ed  daring  the  eratence  of  the  Bank,  and  which  had  re- 
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ceived  the  sanction  of  the  court. — 6  Ala.  289.  The  certificate 
of  the  trustees  was  designed  to  protect  courts  from  the  abuse  of 
the  summary  jurisdiction,  and  it  stands  as  conclusive  evidence 
that  the  proceeding,  of  which  it  forms  a  necessary  part,  was 
for  the  Bank.  The  cases  relied  on  in  the  opinion  of  the  court, 
do  not  support  its  conclusion.  The  case  in  8  Wendell  does  not 
decide  that  the  averment  of  the  authority  of  the  trustees  must 
appear  in  the  declaration.  The  court  decided  that,  where  the 
existence  of  the  Bank  was  denied  by  a  special  plea,  the  receiver 
should  show,  in  his  replication,  not  only  his  right  to  the  proceeds 
of  the  case,  but  also  that  he  caused  the  suit  to  be  instituted.— 
The  case  in  13  Ohio  251,  was  not  upon  the  point.  The  case 
in  13  Ohio  298,  was  where  a  defunct  corporation  had  recovered  a 
judgment  during  its  existence  ;  after  its  dissolution,  a  law  was 
passed,  allowing  receivers  or  trustees  to  revive  such  judgments. 
This  was  not  a  proceeding  by  the  receiver  or  trustee,  but  against 
him.  The  writ  was  against  the  Bank  only,  not  noticing  the  fact 
of  the  existence  of  any  trustees.  These  cases,  surely,  are  not 
sufficient  to  overturn  the  plain  language  of  the  acts  entitling  the 
Bank  to  use  the  same  form  of  proceeding  as  if  the  statute  of 
forfeiture  had  not  been  passed. — Pamphlet  Acts  1843,  70 
§  §  7,  9  ;  ib.  1845,  46  §  8  ;  and  the  equally  plain  language  of 
the  case  in  6  Ala.  289.  The  eighth  section  of  the  act  of  1845 
is  so  explicit  in  its  terms,  that  I  cannot  see  how  a  proceeding, 
which  is  perfect  according  to  the  decisions  applicable  to  the  ac- 
tive Bank,  can  be  imperfect  during  the  continuance  of  that  act. 
Granting  the  obligatory  force  of  the  decision,  the  question 
arises,  could  we,  after  the  order  remanding  the  case,  supply  the 
proof  of  the  authority  ?  The  suit  is  proper  in  the  name  of  the 
Bank,  and  according  to  the  form  adopted  ;  could  we  establish 
it  as  a  fact,  that  the  motion  was  submitted  by  the  authority  of 
the  trustees,  and  could  we  place  that  averment  in  the  notice  ? 
Both  courses  were  adopted,  in  order  to  obviate  all  objection  to 
the  form  of  the  proceeding.  It  is  said,  that  we  have  introduced 
a  new  party  on  the  record,  and  numerous  cases  are  cited  to  show 
that  we  have  introduced  new  parties  improperly.  The  party  oil 
the  record,  is  the  Planters'  and  Merchants'  Bank  of  Mobile. 
The  act  allows  that  name  to  be  used,  and  all  the  modes  of  pro- 
ceeding at  any  time  permitted  to  that  party  to  be  employed  in 
the  same  manner  as  if  the  Bank  had  never  forfeited  its  charter. 
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The  Bank  wm  oontinuod  in  operation,  for  the  purpose  of  settle- 
ment.—6  Alii.  289.  The  fact  proven  is,  that  the  suit  was 
OOOiBeneed  by  legal  authority.  All  is  rii'  "  "  lone,  if  dooe 
bj  order  of  the  trastccn;  that  fact  is  now  <  '  d.     The  re- 

cord is  complete  as  to  parties,  without  the  addition  of  a  cew 
out*  The  court  has  held  tliat  the  plaintiff  must  appear,  not  by 
ftttomeys,  but  by  trustees.  The  trustees  are  introduced.  Can 
this  be  done  ?  The  amendment  to  a  replication,  showing  the 
same  fact,  was  allowed. — 8  Wendell  645,  656.  The  character 
in  which  a  cuptain,  suing  for  a  military  fine,  received  his  com- 
mand, was  introduced  by  amendment. — 25  Maine  164.  The 
agent  for  a  State  prison  was  allowed  to  introduce  his  proper 
name  before  his  official  style. — 1  Denio  279.  The  converse, 
the  stylo  in  which  persons  held  lands,  and  sued  for  damage  to 
them,  was  allowed. — 3Greenl.  243.  After  a  plea  of  infancy  of 
the  plaintiff,  a  guardian  was  allowed  to  be  introduced. — 8  Pick. 
652;  8  New  Hamp.  345.  Tlesc  cases  arc  parallel  with  this. 
An  infant  cannot  maintain  a  .ouit  alone  ;  the  aid  and  direction  of 
a  guardian  or  next  friend,  is  necessary,  and  they  can  be  pro  • 
cured  after  suit  brought.  In  this  case,  the  suit  was  brought 
by  the  proper  direction  ;  we  only  ask  leave  to  place  the  fact  on 
record.  The  name  of  a  legal  trustee,  for  the  use  of  a  plaintiflf 
who  is  the  cestui  que  use,  is  allowable. — 1  Har.  Penn.  R.  60  ;  2 
t6.  69 ;  8  S.  &  W.  842  ;  22  Verm.  460.  The  principle  cited 
by  plaintiffs  counsel  from  Riley's  Cases  69,  fully  supports  our 
yiew,  "  You  may  add  to  or  vary  the  particulars  set  out  in 
sabaequent  proceedings,  where  the  previous  proceedings  are 
general  in  their  times ;  provided^  that  in  so  doing,  you  do  not  go 
beyond  the  intendment  of  the  previous  proceedings.  For  in- 
fUnoe;  you  may  add  to  or  alter  the  counts  of  a  declaration, 
provided  you  keep  within  the  general  complaint  set  out  in  the 
writ.  This  is  an  example  of  amending,  not  by,  but  within  the 
scope  of  the  record." 

Supposing  the  averment  necessary,  that  the  trustoes  directed 
the  suit  in  this  case,  it  is  a  fair  intendment  from  the  record  that 
soch  a  fact  existed.  The  trustees  are  named,  and  perform  a 
part  essential  to  the  case.  They  afre  in  court  for  one  purpose, 
and  their  act  in  one  step  in  the  cause  is  of  record.  The  courts 
have  allowed  sheriffs  to  file  their  returns  of  service  of  the  origi- 
nal writ,  after  error  brought ;  aod  orders  of  publicatien  to  be 
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proven,  with  the  fufilraentof  them. — 2  Ala.  415;  2  Stew.  492. 
The  court  is  referred  to  the  last  clause  in  section  50,  Clay's 
Digest  321,  where  the  plenary  power  of  the  courts  to  make 
amendments  is  conferred. 

There  are  decisions  to  the  efiFect  that  orders  of  amendment 
cannot  be  assigned  for  error,  where  the  party  has  pleaded. — 1 
Ala.  246 ;  3  Peters  12,  32  ;  4  ib.  492 ;  9  Wheat.  375  ;  3  Green 
183;  G  Cranch  206.  By  pleading,  the  party  waived  his  right 
to  complain.~l  Stew.  425  ;  5  Howard's  S.  C.  R.  30.  The 
effect  of  the  amendment  is,  to  perfect  the  proceeding  from  the  in- 
ception ;  it  relates  to  the  time  when  it  should  have  been  made. 
Daniel's  Ch.  Pr.  455,  note  1 ;  10  Ala.  92,  678  ;  14  ib.  279; 
2  Stew.  255.  The  act  of  instituting  the  suit  took  place  when 
the  motion  was  made  ;  the  proof  of  the  fact  showed  that  the  suit 
was  properly  in  court.  Even  the  certificate  need  not  to  have 
been  made,  until  the  trial. — 6  Ala.  286.  This  fact  could  have 
been  proved  in  the  same  manner. — 1  Stew.  442.  The  death  of 
Judge  Goldthwaite  made  no  change  in  the  act.  The  act  was 
done,  and  the  only  question  was,  by  whose  direction.  That  was 
matter  of  proof,  which  might  be  made  at  the  trial. 

The  alteration  in  the  condition  of  the  judgment  of  forfeiture, 
did  not  affect  this  case,  which  was  already  legally  in  court,  by 
the  motion  and  certificate.  The  court  had  jurisdiction  over  it, 
in  so  far  as  the  parties  were  concerned.  Its  jurisdiction  was 
not  ousted,  by  any  matter  ex  post  facto  occurring  to  those  par- 
ties.~8  Peters  1;  12  ib.  165;  2  ib.  565;  1  Barbour's  S.  C: 
R.  449  ;  9  Wheat.  537 ;  2  Brock.  516.  The  judgment  did 
not  affect  practically  the  relations  of  the  Bank.  The  trustees 
continued  their  operations  under  the  liquidating  laws,  and  the 
State  continues  to  hold  the  franchises  seized,  under  the  judgment 
of  forfeiture.  The  acts  of  the  trustees  were  done  while  the 
judgment  was  in  full  force,  and  were  valid  under  the  powers  that 
had  been  conferred  on  them.  The  suit  had  been  legally  com- 
menced, and  when  it  became  a  suit  in  court,  it  was  governed  by 
common  law  proceedings  and  principles.  The  distinguishing 
characteristic  of  this  suit  from  others  terminated  with  the  intro- 
duction of  the  case  to  the  court ;  after  that,  it  follows  the  same 
course  as  any  other  case. 

The  sale  of  the  property   under  the   act  of  1850,  does  not 
alter  the  condition  of  the  suit.     That  a  paper  may  be  assigned, 
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ptndcntr  liie^  and  the  Bait  continued  for  the  benefit  of  the  as- 
ngoee,  is  clear  :  it  is  a  matter  of  every  day's  occurrence,  and 
there  are  cases  whore  the  assignee  would  not  be  allowed  to  main- 
taiD  a  new  suit.— 2  Chitty  037  ;  1  Taunton  109.  The  cases 
of  assignment,  and  the  protection  extended  to  the  assignee,  will 
be  found  in  1  Wheat.  233  ;  14  Conn.  123;  29  Maine  9  ;  16 
Mass.  684  ;  1  Foster  121 ;  11  Mees.  &  W.  84 ;  7  Green  28. 
The  ownership  of  a  note  cannot  be  inquired  into,  to  defeat  a 
suit.— 16  Alo.  834  ;  17  Vermont  589;  4  Wharton  489;  25 
Wendell  411;  7  Shep.  437  ;  15  Wendell  640.  These  cases 
are  applicable  to  a  suit  at  its  commencement.  Far  stronger  is 
the  case  of  a  transfer  pendente  lite^  and  where  the  assignor 
agrees  to  carry  on  the  suii ,  as  is  proven  in  this  case.  A  suit 
pending  changes  the  character  of  an  instrument,  from  a  nego- 
tiable to  an  assignable  character. 

It  is  insisted  that  the  act  of  1850  terminates  the  existence  of 
the  Bank,  and  all  its  functions,  as  a  suitor  in  court,  and  as  a 
party  on  the  recor<l.  This  is  not  the  case.  The  act  was  de- 
signed for  the  benefit  of  the  corporation.  The  legislature,  from 
the  beginning,  saved  the  rights  of  the  stockholders,  and  in  no 
instance  employed  its  powers  to  impair  their  securities  or  their 
property.  The  sale  contemplated  was  of  choses  in  action,  some 
in  judgment,  some  in  litigation,  and  some  never  litigated.  To 
say  that  suits  then  pending  might  not  be  sold,  with  the  advan- 
tage of  the  fact,  would  be  to  expose  the  Bank  to  the  loss  of  a 
great  benefit.  In  one  of  the  notes  in  this  suit,  the  dismissal  of 
the  suit  would  be  to  destroy  the  title  to  recovery,  as  Jemison 
ooald  then  plead  the  statute  of  limitations  ;  and  other  instances 
of  the  kind  might  occur.  A  note  offered  in  connection  with  an 
eausting  suit,  would  bring  its  value ;  without  the  connection,  its 
value  would  be  destroyed.  It  would  be  to  give  a  character  to 
tbeae  statutes  they  ought  not  to  bear,  to  say  that  the  power  to 
mstntain  suits  did  not  continue  until  all  the  rights  of  action  had 
been  legally  settled.  The  stockholders  were  materially  interes- 
ted in  this  right,  and  the  general  assembly  no  where  shows  any 
purpose  to  withdraw  it.  The  broad  terms  of  the  different  acts 
all  indicate  that  this  construction  would  carry  into  effect  the 
will  of  the  legislature. — 11  Humph.  572. 

As  to  the  effect  of  the  statutes  of  Mississippi :  I  insist  that 
JaoMoo,  having  agreed  to  pay  these  notes  to  the  Bank,  is  ee- 
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topped  from  setting  up  the  laws  of  Mississippi.  What  are  the 
facts  1  The  Bank  of  Columbus,  with  unlimited  powers  to  ac- 
quire and  alienate  property,  and  to  make  contracts,  becomes  a 
debtor  to  the  Planters'  and  Merchants'  Bank.  The  legislature 
of  Mississippi,  after  this,  forbids  the  Bank  to  alienate  a  portion 
of  its  property.  The  Bank,  in  defiance  of  the  prohibition,  in 
Alabama,  appropriates  a  portion  of  its  property  to  pay  that  debt. 
The  property  is  alienable  under  our  laws.  The  object  of  the 
transfer  is  meritorious  by  our  laws.  Our  laws  would  have  ta- 
ken away  the  right  of  the  Columbus  Bank  to  the  debt,  by  at- 
tachment at  the  suit  of  the  plaintiff.  Jemison  has  no  defence 
to  the  notes,  which  are  negotiable  on  their  face  ;  he  only  insists 
on  the  illegality  of  the  transfer  from  the  Columbus  Bank  to  the 
Planters'  and  Merchants'  Bank.  Knowing  of  this  transfer,  he 
approves  it,  and  promises  to  pay  the  debt  to  the  plaintiflF.  He 
is  under  a  moral  obligation  to  pay  it ;  if  he  had  paid  the  money 
to  the  Columbus  Bank,  and  that  Bank  had  paid  it  to  the  plain- 
tiflf,  no  complaint  could  have  been  made.  He  obtains  indulgence 
in  consequence  of  his  promise  ;  he  is  estopped. — 8  Term  R. 
695  ;  Broom's  Legal  Maxims,  (50  Law  Library,)  310  ;  7  New 
Hamp.  549  ;  8  Shep.  484 ;  3  Ala.  158  ;  8  Peters  372. 

Our  courts  would  give  no  aid  to  such  a  statute  as  that  of 
Mississippi.  Property  is  alienable  with  us  ;  it  is  a  right  inhe- 
rent in  every  owner  or  proprietoi*.  The  payment  of  debts  with 
property  or  money,  is  a  duty  imposed  by  our  laws  on  every 
debtor.  We  would  recognize  no  restrictions  upon  this  right, 
nor  consent  to  impediments  to  the  performance  of  the  duty. — 
The  limitations  under  which  one  State  gives  efiect  to  the  laws 
of  another,  exclude  this  case. — Story's  Conflict  of  Laws  §  §  29, 
30. 

The  restriction  upon  the  Bank  of  Columbus  is  plainly  uncon- 
stitutional ;  it  violates  the  rights  contained  in  sections  two,  three 
and  four  of  the  charter  of  the  Bank. — Mississippi  Acts  1836, 
145.  This  question  has  been  fully  settled  by  the  Supreme 
Court  of  the  United  States,  in  6  Howard  301.  The  principles 
of  that  case  are  applied  to  bank  charters  of  the  same  kind,  and 
to  transactions  of  every  description  under  these  charters,  in 
Mississippi.— 10  Sm.  &  M.  428.  A  case  in  11  Sm.  &  M  555, 
was  one  of  an  assignment  by  the  Bank  in  1843  :  see  also  10 
How.  190. 
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It  is  said,  that  the  Buroinary  process  will  DOt  lie  for  notes  ta- 
ken by  the  tru8tec.--14  Ala.  608;  17  t6.  761.  The  papers 
takeo  in  the  cases  la«t  cited,  were  Uiken  under  the  same  circuin- 
itiDees  as  this  puper.  These  dcci^iunH,  and  that  Id  6  Ala.,  are 
to  the  effect,  that  the  corporation,  as  an  artificial  person,  was 
continued  for  all  purposes  of  settlement  utid  liquidation.  The 
trustees  were  agents  for  those  interested  in  the  corporation. 
The  legal  interest  of  none  of  the  effects  was  placed  in  them  ; 
they  were   <  ouers,  acting  under  delegated  authority. — 

The  indcbt<  <  every  party  to  a  debt  belonging  to  the  in- 

stitution, was  to  the  institution  as  a  corporation,  and  never  to 
the  trustee.  The  power  of  the  Bank  to  .maintain  suits  has  never 
terminated  ;  they  were  continued  by  enactment  iu  1843  and 
1845,  and  the  reversal  of  the  judgment  of  forfeiture  gave  to 
the  Bank  its  former  corporate  existence.  The  Bank  continued 
in  liquidation,  and  the  acts  performed  under  the  liquidating 
statutes  are  valid. 

The  case  before  the  court  is  not  analogous,  in  any  of  its  as- 
pects, to  the  case  of  a  corporation  whose  charter  has  expired. 
There  the  party  ceases  to  exist,  and  can  do  no  legal  act.  The 
case  here  is  that  of  an  artificial  person,  which  has  never  lost  its 
capacity  to  sue,  or  to  make  contracts  of  a  specifietl  character. 
The  contract,  in  taking  these  notes,  selling  them,  and  allowing 
the  continuance  of  this  suit,  alio  all  within  the  exercise  of  that 
function  of  the  corporation  for  which  it  has  been  continued. — 
The  continuance  of  the  suit  enhanced  the  price  of  the  property, 
aod  there  was  nothing  to  hinder  this  in  the  condition  of  the 
Bank.  The  charter  of  the  Bank  is  a  continuing  law,  and 
there  is  nothing  to  preclude  the  Bank  from  now  going  into  ope- 
ration. 

PHELAN,  J. — When  this  case  was  last  here,  it  was  decided, 
that  the  notice  in  the  case  was  demurrable,  because  it  did  not 
show  that  the  suit  was  instituted  in  tlie  name  of  the  Bank  by  the 
direction  and  authority  of  the  trustees,  and  the  judgment  was 
reversed  for  that  cause. — 17  Ala.  754. 

The  court  below,  previous  to  the  last  trial,  on  motion  of  de- 
feDdant  in  error,  permitteci  an  amendment  to  be  made,  by  which 
instead  of  reading  **  the  P.  &  M.  Bank  will  move,"   &c.,   the 
notice  wm  bo  obaoged  aa  to  read  thus :   '*  The  P.  &  M.  Bank, 
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by  its  trustees  named  in  the  certificate  annexed  hereto,  appointed 
under  the  act  therein  specified^  will  move,"  &c.  ;  the  words  in 
italics  being  inserted. 

It  is  now  urged  by  plaintiff  in  error,  that  this  was  allowmg  a 
change  to  be  made  in  the  parties  to  the  suit,  which,  it  is  said, 
cannot  be  done  under  a  motion  to  amend.  No  change  can  be 
made  in  the  parties  to  the  suit,  by  way  of  amendment  of  the 
writ  or  declaration,  it  is  conceded.  The  authorities  to  this  point 
;ire  numerous  and  clear  ;  and  also,  that  to  drop  a  cestxii  que  use, 
or  to  insert  one,  is  to  change  the  parties  under  our  law. — Teer 
V.  Sandford,  1  Ala.  525  ;  1  Stewart  162. 

But  what  are  the  facta,  and  the  law  of  this  case,  to  the  point 
in  question'?  When  this  suit  was  instituted,  there  was  a  judg- 
ment in  force  against  the  Planters''  &  Merchants'  Bank  of  Mo- 
bile, declaring  its  corporate  character  defunct.  There  was  also 
a  pubhc  law  declaring  that  the  trustees,  or  the  survivor  or  sur- 
vivors of  them,  who  were  made  so  agreeably  to  the  provisions  of 
the  law,  might  "  use  the  corporate  name  of  the  said  Bank,  in 
the  collection  of  debts  due  to  the  same,"  '*  and  all  the  ^modes 
«ind  powers  given  to  the  said  Bank  by  its  original  charter,  or  by 
any  subsequent  acts  of  the  legislature,  for  the  collection  of  its 
debts,  in  the  same  manner  as  if  the  charter  of  the  Bank  had 
never  been  forfeited. — Acts  of  1844-5  p.  46  §8. 

The  corporate  name  was  here  authorized  to  be  used,  in  the 
collections  of  the.debts  due  the  Bank,  just  as  it  had  been  done;  but 
howl  by  whom?  By  its  trustees.  The  corporate  existence  of  the 
Bank  was  gone.  If  a  notice  issued,  which  on  its  face  pre-suppos- 
cd  the  continued  existence  of  the  Bank,  or  rather,  if  the  contin- 
ued existence  of  the  Bank,  as  a  corporation,  was  not,.by  some  defi  • 
nite  and  certain^mark  or  sign,  distinctly  negatived,  the  acknowl- 
edged law  and  fact  of  the  case  made  such  a  notice  demurrable. 

The  name  was  right,  and  its  use  fully  authorized ;  but  an  ad- 
ditional fact  was  necessary  to  make  such  name  and  its  use  ap- 
pear lawful ;  and  that  fact  was  the  agency  of  the  trustees  in 
t  le  matter.  An  averment  setting  forth  this  agency,  would  give 
life,  quoad  hoc,  to  a  corporation  as  party  plaintiff,  which  other- 
Avise  was  defunct. 

The  idea  that  this  was  introducing  a  new  party,  or  changing 
the  plaintiff,  is  not  defensible.  The  facts  were  always  the  same. 
'I'he  only  difference  between  the  first  notice  and  the  last,  is,  that 
21 
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t!io  ]a«t  makes  an  existing  fact  appear  which  the  first  did  not. 
Doubtlesa  it  was  thought  by  those  who  instituted  the  proceedings, 
t  I  rtificate  which  was  appended  to  the  original  notice, 

i  with  it  to  tiie  sheriff,  did  so  connect  itself  with  the 
notice  by  mere  conjunction,  and  because  it  was  a  part  of  the 
pr<K>f  in   the  case,  as  to  make  this  fact  appear.     This  court 
could  not  so  decide,  consistently  with  what  it  considered  sound 
principles.     But  the  trustees  arc  not  parties  in  any  sense. 
They  are  not  the  nominal  party.     The  Bank  is  that,  in  so  many 
words.     They  are  not  beneficiaries :  for  the  beneficiaries  of  all 
such  suits  are  the  creditors  of  the  defunct  corporation.     They 
are  only  those  who  are  designated  by  h.w  as  having  the  right  to 
use  the  corporate  name  of  a  defunct  corporation  for  certain 
purposes  ;  and  which  name,  if  used  without  making  this  appear, 
may  be  treated  in  a  legal  proceeding  as  having  no  force  or  vir- 
tue.    The  amendment,  then,  we  consider  allowable,  according  to 
the  liberal  practice  authorized  and  required  by  our  statute  on 
the  subject  of  amendments. — Clay's  Dig.  321  §  50.     Or,  even 
if  it  be  conceded,  that  the  certificate  annexed  to  the  original  no- 
tice cannot  be  looked  to  "  as  any  part  of  the  record  or  pro- 
ceedings," we  are  of  opinion,  that  the  amendment  would  be  al- 
lowable upon  the  principle  of  supplying  in  a  declaration  (for  a 
notice  is  both  a  writ  and  a  declaration,)  an  averment  consistent 
with  the  nature  of  the  action,  which  had  been  omitted,  and  for 
the  want  of  which  the  declaration  had  been  held  defective  on 
demurrer.     It  is  good,  upon  the  principle  that  you  may  amplify 
a  general  complaint  by  giving  any  particulars  within  its  scope. 
The  objection  taken  to  the  manner  in  which  it  was  made, 
namely,  by  a  reference  to  the  certificate  which  was  annexed  to 
the  notice,  we  do  not  consider  good.     If  the  trustees  were  even 
to  be  considered  parties  to  the  action,  the  certificate  shows  who 
they  are,  and  how  they  became  trustees,  distinctly  and  plainly. 
The  averment  in  the  notice,  connects  this  certificate,  and  embod- 
ies it  in  the  notice,  so  to  speak,  by  apt  and  proper  words. 
The   certificate   is    on  the  same  paper  with  the  notice,    and 
the  two  come  under  the  eye  at  a  glance.     The  maxim  "trf 
eertum  tst,  quod  ccrtum  reddi  potest ^^^  applies  in  full  force. 
Bot,  as  has  been  shown,  the  trustees  are  not  parties  to  the 
suit ;  it  is  only  necessary  to  avoid  the  effect  of  a  demurrer  to 
tb«  notioC)  that  it  should  appear  that  the  sait  was  instituted  in 
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the  name  of  the  Bank  hy  t/iem,  or  under  their  direction ;  and 
this,  beyond  question,  can  be  done  in  the  way  adopted  by  defend- 
ant in  error,  that  is,  by  connecting  the  certificate  with  the  notice 
by  apt  words,  to  show  who  were  the  trustees,  and  how  they  came 
to  be  such,  that  put  this  suit  in  the  name  of  the  Bank  in  motion. 
But  passing  from  this  question,  it  is  insisted,  that  the  rever- 
sal of  the  judgment  of  forfeiture  of  the  charter  of  the  Bank, 
which  took  place  in  June,  1847,  (12  Ala.  657,)  had  the  effect, 
ipso  facto,  to  restore  the  corporation  to  its  franchises  ;  and  that 
this  necessarily  took  away  from  the  trustees  the  power  to  carry 
on  this  suit  any  further  in  this  form. 

The  facts  of  the  case  go  to  prove,  that,  after  the  decision  of 
the  quo  warranto  against  the  Bank,  its  franchises  were  seized 
by  the  State,  and  powers  conferred  on  commissioners  by  the  act 
of  1843,  and  afterwards  on  trustees  chosen  by  the  stockholders 
under  the  act  of  1845,  to  wind  up  and  make  an  end  of  the  af- 
fairs of  this  corporation.  The  very  trustees  who  direct  this 
suit,  had  to  be  chosen  by  the  stockholders.  Again;  in  1850,  a 
period  subsequent  to  the  reversal  of  the  judgment  of  forfeiture, 
an  act  was  passed  for  "  the  final  settlement  of  the  affairs  of  the 
Planters-  and  Merchants'  Bank  of  Mobile ;"  and  by  this  last 
act,  these  very  trustees  who  instituted  this  suit,  and  who  were 
chosen  by  the  stockholders  to  do  that  and  all  other  things  ne- 
cessary to  wind  up  and  settle  finally  the  affairs  of  the  Bank, 
were  directed,  after  due  notice  to  all  persons  to  present  their 
claims  against  the  Bank  by  a  given  day,  or  be  forever  barred, 
to  make  public  sale,  "  for  cash,  of  all  the  remaining  property, 
claims,  rights  and  assets  belonging  to  said  Cank  fund,"  and  to 
make  final  distribution  among  all  concerned. 

The  purchase  by  Bell  and  others  of  the  Bank's  interest  in 
this  claim,  was  made  at  that  sale.  In  addition  to  this,  it  ap- 
pears that  the  stockholders  have  never  taken  any  step  towards 
resuming  their  corporate  powers  and  privileges,  but  have  ac- 
quiesced in  and  acted  under  the  law  passed  12  February,  1850, 
for  winding  up  finally  the  affairs  of  the  corporation. — See  Acts 
49-50  p.  126. 

If,  under  these  circumstances,  the  stockholders  should  inter- 
pose themselves  to  arrest  the  progress  of  this  action,  they  could 
not  do  it  in  this  proceeding ;  and  if  they  resorted  to  another 
forum,  that  forum  would  be  bound  to  see  that  no  injustice  was 
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done  to  third  persons.  The  action  was  lawfully  begun,  at  the 
time  it  waa  begun.  There  was  then  a  judgment  of  forfeiture 
against  the  Bank.  Under  the  act  of  1845,  the  stockholders 
bad  chosen  trustees — these  very  trustees — to  wind  up  and  set- 
tle the  affairs  of  the  corporation  ;  and  in  pursuance  of  that  au- 
thority they  instituted  this  suit  in  the  name  of  the  Bank.  Being 
then  right  and  lawful,  and  new  rights  and  interests  attaching  to 
it,  and  growing  up  under  it,  the  law  will  not  permit  those  rights 
and  interests  to  be  disturbed  or  affected  at  their  instance  by 
anything  occurring  subsequently,  which  those  newly  interested 
coald  not  be  expected  to  foresee  or  provide  against. 

If  the  stockholders  themselves  could  not  interpose  in  this  suit 
the  reversal  of  the  judgment  of  forfeiture,  it  follows  very 
clearly,  that  a  debtor  of  the  corporation  could  not  do  so.  A 
judgment  in  this  action,  go  as  it  may,  will  undoubtedly  protect 
the  defendant  from  any  subsequent  action,  and  that  is  all  he  can 
claim. 

But  it  is  contended,  that  the  act  of  February  12,  1850, 
(Pamphlet  Acts  126  §  2,)  pursuant  to  which  these  notes,  then 
in  suit,  were  afterwards  sold  by  the  trustees  of  the  Bank,  wah 
a  repeal,  by  implication,  of  the  former  act,  which  authorized 
trustees  chosen  by  the  stockholders  to  use  the  name  of  the  Bank, 
and  all  the  modes  of  proceeding  which  the  Bank,  while  in  exis- 
tence, could  use,  to  wind  up  and  settle  its  affairs.  Whether  a 
repeal  of  that  act,  (the  act  of  1845,)  in  so  many  words,  would 
have  the  effect  of  destroying  the  right  of  a  lawful  assignee  from 
the  trustees  to  use  the  name  of  the  Bank  to  sue,  it  is  not  need- 
ful now  to  decide ;  but  it  is  certainly  not  clear  that  it  would. — 
Repeals  by  implication  are  never  favored  ;  and  if  we  look  at  the 
nature  of  the  case  throughout,  we  shall  find  no  reason  to  sup- 
pose that  the  legislature,  by  the  act  of  1850,  intended  to  do 
anything  but  to  promote,  as  far  as  it  could,  the  settlement  and 
eloee  of  the  affairs  of  this  Bank,  in  a  way  the  most  advanta- 
geous to  creditors  and  stockholders. 

The  seoond  section  of  the  act  of  1850  simply  directed,  that 
all  the  "  remaning  property,  claims,  rights  and  assets  belonging 
to  said  Bank  fund,"  should  be  sold  for  cash,  by  the  trustees, 
and  the  proceeds  distributed.  It  is  a  general  principle  of  law, 
that  a  note  or  other  claim  in  suit  may  be  sold  and  assigned ; 
ftnd  when  so  sold,  the  assignee  bays  with  it,  if  nothing  is  said, 
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the  right  to  continue  the  suit  in  the  name  of  the  seller,  he  being 
secured,  if  he  requires  it,  against  the  payment  of  costs.  The 
buyer  or  assignee  takes  the  claim  in  suit,  with  every  right,  and 
under  every  liability,  which  appertained  to  it  in  that  condition 
in  the  hands  of  his  assignor.  This  is  familiar  law,  and  every 
day's  practice.  When,  therefore,  the  legislature  said  to  the 
trustees,  "  Sell  all  the  Bank's  claims  by  a  certain  day,"  they 
must  have  intended  the  claims  in  suit  as  well  as  others.  But 
we  must  further  suppose,  when  no  restrictive  words  are  used, 
that  they  intended  to  leave  the  claims  in  suit  to  the  general  rule 
governing  such  sales.  This  was  for  the  benefit  of  the  stock- 
holders, and  it  is  the  common  and  nacural  interpretration  to  be 
put  upon  the  act.  Who  would  buy  a  note  in  suit,  if  the  right 
to  continue  the  suit  did  not  go  with  it  1 

But,  that  the  Bank  is  the  bo7ia  fide  owner  of  the  note  in  suit, 
must  be  certified  by  the  trustees,  as  an  indispensable  fact  to 
give  jurisdiction  to  a  suit  by  notice  and  motion ;  and  how  can 
this  be  truthfully  done,  it  is  asked,  when  the  Bank  is  no  longer 
bona  fide  owner,  but  when  Bell  and  others  are  owners  in  fact? 
A  jurisdictional  fact  must  exist  at  the  time  to  which  the  ques- 
tion of  jurisdiction,  if  it  be  tried,  relates  ;  and  when  is  that  1 
To  the  commencement  of  the  suit. 

A  notice  issues  in  the  name  of  the  Bank  against  the  defen- 
dant, which  describes  accurately  a  certain  note  on  which  he  is 
sued.  To  this  notice  is  appended  a  certificate  of  the  trustees, 
saying,  "  the  debt  specified  in  the  notice  aforesaid,  is  really  and 
bona  fide  the  property  of  said  Bank."  If  those  signatures  be 
genuine,  that  certificate,  under  the  law,  is  proof  of  the  jurisdic- 
tional fact  to  the  end  of  the  suit ;  and  there  is  no  need  for  any 
future  certificates,  should  the  note  in  suit  be  sold  or  assigned 
twenty  times.  Each  purchaser  would  succeed,  among  other 
things,  to  the  benefit  of  that  proof,  as.  incident  to  the  note — 
There  was  proof,  also,  that  the  trustees  expressly  stipulated 
that  the  suit  might  proceed  as  it  stood. 

It  is  insisted  that,  at  the  time  these  notes  were  transferred,  it 
was  not  possible  to  put  the  legal  title  to  them  in  the  Bank,  be- 
cause it  was  then  a  defunct  corporation.  But  the  powers  of 
the  Bank  for  maintaining  suits,  and  its  corporate  name,  were 
expressly  continued  in  existence  by  the  act  of  13th  February, 
1843,  and  the  subsequent  acts  for  the  purposes  of  settlement 
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of  the  affairs  of  the  Bank  by  trustoen.  This  is  the  idea  cod- 
tiDUally  kept  in  view  in  all  the  acts.  To  bold  that  a  transfer 
of  a  note  or  bill  could  not  be  made  in  such  manner  as  would 
alone  give  force  and  effect  to  these  provisions,  would  be  incon- 
sistent with  the  manifest  intention  of  the  act.  The  right  to  taka 
the  legal  title  to  the  Bank,  by  its  corporate  name,  is  necessarily 
implied  in  the  power  given  to  the  trustees  to  bring  suits  by  no- 
tice and  motion  in  that  name.  The  only  question  really  to  be 
determined  respects  the  right  of  the  trustees  to  take  thes3  notes 
at  all.  For,  if  they  possessed  this  right  at  all,  the  right  to  take 
them,  and  the  title  to  them,  in  that  way  and  manner  which 
would  enable  them  to  use  the  corporate  name  of  the  Bank,  and 
(be  summary  remedy  in  collecting  them  by  suit,  is  clear.  This 
was  the  express  design  of  the  act  of  13th  February,  1843,  and 
of  the  act  of  1845  before  quoted. 

Now,  as  to  the  riglit  of  the  trustees  to  acquire  these  notes. 
This  depends  upon  whether  they  were  taken  from  a  debtor  in 
failing  circumstances,  or  to  secure  a  "  bad  or  doubtful  debt." — 
See  14  Ala.  668.  The  proof  shows  that  these  notes  were  ta- 
ken by  the  trustees,  through  their  agent,  in  settlement  and  part 
liquidation  of  a  long  standing  balance  which  the  Planters'  and 
Merchants'  Bank  held  against  the  Commercial  Bank  of  Co- 
lumbus, an  institution  which  had  suspended  specie  payments. 
This  is  enough  to  show  that  the  trustees  had  the  right  to 
acquire  these  notes,  since  a  balance  so  due  from  a  suspended 
Bank  cannot  be  considered  otherwise  than  a  bad  or  doubtful 
debt. 

This  brings  us  to  the  question  concerning  the  constitutionali- 
ty of  the  statute  passed  byjhe  Mississippi  Legislature,  in  1840, 
(Hutchinson's  Miss.  Dig.  324  et  seq.,)  by  which  the  Banks  of 
that  State  were  forbid  "  to  transfer,  by  endorsement  or  other- 
wise, any  note,  bill  receivable  or  other  evidence  of  debt ;"  and 
which  declared,  that,  "  if  it  shall  appear  in  evidence,  upon  the 
trial  of  any  action  upon  any  such  note,  bill  receivable,  or  other 
evideoce  of  debt,  that  the  same  was  transferred,  the  same  shall 
abate  upon  the  plea  of  tho  defendant." 

The  facts  of  the  case  show,  that  tho  notes  in  suit  were  dis- 
counted by  the  Commercial  Rank  of  Columbus,  Mi  .in 
1842,  and  held  and  owned  by  said  Bank  until  6ih  A  ,  t:j, 
when  thay  were  transferred  by  endorsement  to  the  PlaotcrB'  and 
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Merchants'  Bank  of  Mobile,  in  part  payment  of  a  debt  due  from 
the  former  to  the  latter  Bank. 

The  following  extracts  from  the  charter  of  the  Commercial 
Bank  of  Mississippi,  passed  in  1836,  will  show  the  powers  which 
were  conferred  on  that  corporacion  in  relation  to  the  right  of 
selling,  transferring  or  disposing  of  her  property  and  eflfects. 
The  second  section  of  the  charter  (Miss.  Acts  of  1836,  p.  146) 
declares,  that  said  Bank  "  shall  be  able  and  capable  in  law  to 
have,  purchase,  hold,  &c.  to  them,  their  heirs,  successors  or 
assigns,  lands,  tenements,  hereditaments,  goods,  chattels  and 
effects,  of  what  kind,  nature,  or  quality  so  ever,  &c.,  and  the 
same  to  grant,  alien,  sell  or  dispose  of  at  pleasure,"  &c.  Sec- 
tion third  gives  the  power  to  discount  notes  ;  and  section  four, 
"  to  deal  in  exchanges,  foreign  and  domestic." 

These  portions  of  the  charter  of  the  Commercial  Bank  are 
not  materially  variant  from  the  corresponding  portions  of  the 
charter  of  the  "Planters'  Bank"  of  that  State.  That  charter 
gave  power  to  the  Bank  "to  have,  possess,  &c.  lands,  tenements, 
hereditaments,  goods,  chattels  and  effects  of  what  kind  so  ever, 
nature  and  quality ;  and  the  same  to  grant,  demise,  alien,  or 
dispose  of,  for  the  good  of  said  Bank."  It  also  had  the  power 
"to  discount  notes  payable  and  negotiable  on  their  face  at  some 
Banker  Branch  Bank,  and  bills  of  exchange." 

The  two  charters  may  be  trctted,  and  indeed  have  been  treat- 
ed by  the  courts  of  Mississippi,  as  being  equivalent  in  these 
particulars. — Columbus  Bank  (use,  &c.)  v.  Thompson  ei  cd-,  1 
Sm.  &  M.  443. 

This  being  so,  we  are  relieved  from  the  necessity  of  consid- 
ering the  question  of  the  constitutionality  of  this  statute  pro- 
hibiting transfers,  as  a  new  question.  It  has  been  decided,  ap- 
parently with  great  consideration,  and  after  labored  arguments 
on  both  sides,  by  the  Supreme  Court  of  the  United  States  on 
appeal,  that  the  statute  violates  the  provision  of  the  constitution 
of  the  United  States.  (Art.  1,  Sec.  10,)  which  declares  that 
'No  State  shall  pass  any  law  impairing  the  obligation  of  contracts.' 
The  charter  of  the  Commercial  Bank  is  holden  by  that  court 
to  be  a  contract  between  the  corporators  and  the  State ;  and 
ai»ong  the  obligations  of  that  contract,  the  obligation  on  the  part 
of  the  State,  evinced  by  the  words  which  have  been  quoted  from 
the  charter,  to  allow  the  Bank,  if  she  saw  proper,  to  endorse, 
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Mtign,  or  traDsfer  any  notes  which  she  had  acquired  iu  the 
coarse  of  her  business,  is  held  to  exist. — Planters'  Bank  Miss. 
▼.  Sharp  etal.y  G  Howard  U.  S.  301. 

The  Supreme  Court  of  Mississippi,  by  one  decision,  seemed 
iDclined  to  construe  the  statute  of  1840  prohibiting  transfers 
by  Banks  as  only  intended  to  prevent  an  assignee  of  a  Bank 
from  suing  in  his  own  name,  and  not  as  intended  to  render  the 
note  actually  void  after  an  act  of  transfer. — Baldwin  v.  Payne, 
8Sm.  &  M.  G81. 

But  in  a  subsequent  case,  (Planters'  Bank  v.  Sharp.  4  Sm.  & 
M.  2iy)  the  Supreme  Court  of  Mississippi  finally  decided,  that 
the  act  of  transfer  according  to  the  statute  made  the  note  void  ; 
and  that  no  suit  could  afterwards  be  maintained  upon  it,  either 
by  the  assignee  in  his  own  name,  or  in  the  name  of  tlie  Bank. 

The  Supreme  Court  of  the  United  States,  6  Howard,  supra, 
also  hold  this  to  be  the  true  construction  of  the  Mississippi 
statute  of  1840,  and,  so  holding,  decide  that  it  violates  the  ob- 
ligation of  the  contract  between  the  State  and  the  Bank,  and  is 
therefore  itself  violative  of  the  constitutional  provision  bearing 
on  that  point,  and  for  that  reason  void. 

We  feel  no  hesitation  in  following  that  court  on  both  the  ques- 
tions, that  of  construction  and  tliat  respecting  the  consequences 
which  follow  such  construction.  The  Supreme  Court  of  xMissis- 
sippi  has  since  acquiesced  in  that  construction. — Grand  Gulf  R. 
R.  &  B.  Co.  V.  The  State,  11-Sm.  &  M.  429. 

It  results  from  what  has  been  said,  that  we  find  no  error  in 
the  record,  and  the  judgment  below  is  affirmed. 


Gibbons,  J.  did  not  sit  in  this  case. 


fix  Parte  SWAN. 

1.  In  ejectment,  at  common  Uw.  the  death  of  the  lessor  of  the  plaintiff  did 
not  abate  the  suit,  but  it  might  be  continued  in  the  name  of  the  nominal 
plaintiff,  for  the  reooTery  of  the  land  and  uominal  damages;  and  where 
the  action  for  mesne  prgdlc  wm  couuDSQced  in  the  name  of  the  nominal 
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plaintiff,  as  it  might  be,  the  suit  would  bo  unaffected  by  the  death  of  any 
party  in  interest  on  the  part  of  the  plaintiff. 

2.  But  by  our  statute,  (Clay's  Digest  320  §  46,)  a  judgment  for  damages 
can  only  be  rendered  in  favor  of  the  real  plaintiff,  and  if  he  dies  pending 
the  suit,  a  judgment  for  damages  in  favor  of  the  nominal  plaintiff  is  void. 

3.  In  ejectment  in  this  State,  where  damages  are  sought  as  well  as  the  land, 
if  the  lessor  of  the  plaintiff  dies  pending  the  suit,  it  must  be  revived  iu 
the  names  of  his  heirs  at  law  and  personal  representative. 

Petition  for  a  mandamus  to  the  Circuit  Court  of  Benton, 
commanding  said  court  to  vacate  a  certain  judgment  rendered 
at  the  Fall  term,  1852,  Hon.  Thos.  A.  Walker  presiding. 

It  appears  from  the  record  attached  to  the  petition,  that  Eli 
M .  Driver  commenced  an  action  of  ejectment  in  said  court, 
against  one  Alexander  as  tenant  in  possession,  for  the  recovery 
of  certain  lands.  The  petitioner,  William  G.  Swan,  was  per- 
mitted to  defend  as  landlord  of  said  Alexander,  and  the  cause 
seems  to  have  afterwards  proceeded  under  the  style  and  title  of 
Doe  ex  dem,.  Driver  v.  Swan  &  Alexander. 

At  the  trial  of  said  cause,  the  defendants  suggested  the  death 
of  the  lessor  of  the  plaintiflF,  but  the  court  disregarded  the 
suggestion,  and  tried  the  cause.  A  verdict  in  favor  of  the 
plaintiif  was  rendered,  for  the  land,  and  also  for  the  sum 
of  "  three  hundred  and  eighty  seven  dollars,  damages  for  the 
detention  of  the  same."  The  plaintiff  then  acknowledged  of 
record  that  he  did  not  claim  the  land,  and  judgment  was  ac- 
cordingly entered  in  favor  of  the  plaintiff,  and  against  the  de- 
fendants, for  the  damages  assessed  by  the  jury,  and  for  costs  ; 
but  no  judgment  was  entered  for  the  land.  After  the  other 
proof  in  the  cause  was  closed,  the  defendants  introduced  a  wit- 
ness, who  testified  that  said  Eli  M.  Driver,  the  lessor  of  the 
plaintiff,  was  dead,  and  that  he  had  died  since  the  commence- 
ment of  the  suit.  This  fact  was  admitted,  but  still  the  trial 
went  on,  and  resulted  as  above  stated.  The  defendant  Swan 
then  moved  the  court  to  set  aside  said  judgment,  on  the  ground 
that  the  real  plaintiff,  said  Driver,  had  died  before  its  rendition. 
His  death  was  again  admitted,  but  the  court  overruled  the  mo- 
tion to  set  aside  the  judgment. 

On  these  facts,  the  petitioner  bases  his  application  for  a  man- 
damus to  compel  said  court  to  vacate  said  judgment,  alleging  it 
to  be  a  nullity. 

22  ^    ^ 
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A.  J.  Walker,  fur  the  motion  : 

1.  A  rufusal  to  sot  asidu  a  void  judgment  may,  possibly,  be 
rvvi»«d  on  error,  where  a  party  could  be  made  to  the  writ  of  er- 
ror ;  but  thi8  cannot  be  the  ca»e,  where  the  adverse  party  is  dead, 
aiid  no  party  could  be  made  to  the  writ  of  error.  The  plaintiff 
b  low  U-ing  dead,  the  defendants  are  without  remedy,  unless 
ina/i4imMjr  is  allowed.- Moore  &  Cocke  v.  Bell,  13  Ala.  469; 
Hitiford  V.  Alexander,  12  it.  280;  Ex  parte  Jones,  1  ib.  15. 

2.  A  judgment  rendered  in  favor  of  a  deud  man  is  a  nullity  ; 
ix.y  also,  is  a  judgment  in  favor  of  a  name  representing   no  real 

xoting  person.  Such  a  judgment  must  be  set  aside  on  motion. 
iv(u>re  V.  Easley,  admr.,  lb  Ala.  022  ;  Ex  parte  Sanford,  5 
Ala.  562  ;  Hood  &  Stinnett  v.  Branch  Bunk  of  iVJobile,  9  Ala. 
835  ;  Stewart  v.  Nuckles,  15  Ala.  225:  Holford  v.  Alexander, 
supra;  Moore  &  Cocke  v.  Bell,  supra;  Joseph's  Admr.  v. 
Joseph's  Legatees,  5  Ala.  280  ;  Patterbon  v.'Officers  of  Mobile 
Circuit  Court,  11  Ala.  740. 

8.  Even  conceding  that,  at  common  law,  the  action  of  eject- 
ment was  not  abated  by  the  death  of  the  lessor  of  the  plaintiff, 
yet  it  is  certain  that  no  judgment  could  be  rendered,  except  for 
the  damages,  which  were  merely  nominal,  and  m  lavor  of  the 
fictitious  plaintiff.  The  rents  and  profits  were  not  recovered,  at 
common  law,  by  the  action  of  ejectment,  but  by  a  subsequent 
suit. — Tillinghast's  Adums  on  Ejicimtnt  320  ;  1  Chitty's 
Pleading  220  ;  1  Yeates  156  ;  8  Hur.  &  xVJcH.  98. 

4.  Whatever  may  be  the  common  law  on  the  subject,  it  is 
clear  that,  under  our  statute,  no  judgment  for  rents  and  profits 
can  bo  rendered,  the  plaintiff  being  dead.  '1  he  statute  express- 
ly requires  the  jury  trying  the  cause  "  to  assess  the  damages 
m  favor  of  the  real  plaintiff."— Clay's  Digest  320  §  §  43  to  46; 
The  State  ex  rel.  Nabors'  Heirs,  7  Ala.  459;  Jordan  v.  Aber- 
crombie,  15  Ala.  580 ;  Rowland  &,  Heifner  v.  Ladiga's  Heirs, 
21  Ala.  9. 

6.  Suppose  the  decision  on  the  question  of  title  had  been  in 
favor  of  the  defendants,  the  judgment  could  have  been  of  no  va- 
lidity ;  DO  execution  for  costs  could  have  been  issued.  It  would 
have  been,  in  all  respects,  a  nullity.  Can,  then,  a  judgment  be 
rendered  in  favor  of  a  dead  man,  when  none  could  have  been 
rendered  against  bim  1    No  person  can  receipt  the  sheriff  for 
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the  damages,  when  collected.     If  he  should  collect  them,  there 
is  no  person  who  can  rule  him. 

White  &  Parsons,  contra  : 

No  sufficient  reasons  are  set  forth  in  the  application  to  au- 
thorize the  granting  of  the  motion.  The  plaintiflF  waived  his 
right  to  judgment  for  the  land,  as  appears  by  the  judgment  en- 
try, and  took  judgment  for  damages  and  costs  only.  In  this,  it  is 
insisted,  there  is  no  error. — Gliddon  v.  Doe  ex  dem.  Andrews,  10 
Ala.  171 ;  Adams  on  Ejectment  188;  People  v.  Bradt,  7  Johns. 
539.  A  judgment  for  the  lessors,  instead  of  the  nominal  plain- 
tiff, is  erroneous. — Chambers  v.  Hundley,  3  J.  J.  Marsh.  98  ; 
Wharton  v.  Clay,  4  Bibb  167. 

If,  in  ejectment,  there  be  a  verdict  and  judgment  for  defendant, 
the  judgment  for  costs  must  be  against  the  nominal  plaintiff, 
and  not  against  the  lessor. — Doe  v.  Owen,  2  Black.  452 ;  2  U. 
S.  Digest  153  §808. 

A  writ  of  error  can  be  sustained  in  the  name  of  the  casual 
ejector. — Roe  v.  Bank  of  United  States,  3  Humph.  26  ;  2  U. 
S.  Digest  152  §  790.  The  death  of  a  sole  defendant  before 
verdict  will  not  abate  the  suit. — Adams  on  Ejectment  298. 

Where  the  lessor  of  the  plaintiff  dies,  after  judgment  in 
ejectment,  the  execution  may  issue  in  the  name  of  the  lessee, 
without  the  necessity  of  a  scire  facias. — Pennv.  Klyne,  Peters' 
C.  C.  R.  446. 

Where  the  lessor  of  the  plaintiff  dies  pending  the  suit,  judg- 
ment will  be  rendered  as  if  he  were  still  living,  and  possession 
will  be  giveil,  under  the  control  of  the  court. — 2  Munford  453. 

Mesne  profits,  by  way  of  damages,  may  be  recovered  in  eject- 
ment.— Boyd  v.  Cowan,  4  Dallas  138  ;  Brown  v.  Galloway, 
Peters' C.  C.  R.  291  ;  Benson  v.  Matsdorf,  2  Johns.  169; 
Murphy  v.  Guion,  2  Hay.  145. 

GIBBONS,  J. — As  a  general  rule,  it  is  undoubtedly  true 
that  a  judgment  for  or  against  a  dead  man  is  a  nullity.  This 
proposition  has  been  so  oftc-n  recognized  in  this  court,  that  it  is 
not  deemed  necessary  to  cite  authorities  in  support  of  it. 

But,  whilst  this  is  true  as  a  general  rule,  it  seems  to  be  equal- 
ly true  that,  in  the  action  of  ejectment,  at  common  law,  the 
death  of  the  lessor  of  the  plaintiff  does  not  abate  the  suit,  and 
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the  nominal  plaintiff  is  deemed  competent  to  continue  the  ac- 
tion, at  least  for  the  recovery  of  tlie  land  and  nominal  dama- 
gea.—Adaras  on  Ejectment  320,  835  ;  1  Wendell  27  ;  Frier  et 
td.  V.  Jackson  ex  dem.  Van  Allen,  8  John.  495.  At  common 
law  in  the  action  of  ejectment  the  plaintiff  only  recovered  the 
premises  sued  for,  and  damages  for  the  ouster,  which  were  gen- 
erally nominal.  "  In  the  action  of  ejectment,"  says  Mr.  Chit- 
ty,  "  as  at  present  conducted,  though  nominally  a  mixed  ac- 
tion, heing  altogether  a  mere  fiction,  it  being  brought  by  a 
nominal  plaintiff  against  a  nominal  defendant,  for  a  supposed 
ouster^  merely  nominal  damages  are  given  ;  and  satisfaction  for 
the  injury  the  real  plaintiff  has  sustained,  by  being  kept  out  of 
the  mesne  profits  &c.,  is  not  in  general  included  in  the  verdict  in 
the  ejectment." — 1  Cbitty's  Plead.  193.  These  were  the  sub- 
ject of  a  separate  action,  called  an  action  for  mesne  profits  ; 
in  form  an  action  of  trespass  vi  et  armisy  "  but  in  effect  to  re- 
cover the  rents  and  profits  of  the  estate." 

In  remarking  upon  this  latter  action,  the  same  author  says  : 
"  The  action  for  mesne  profits  may  be  brought  by  the  lessorof  the 
plaintiff  in  ejectment,  either  in  his  own  name  or  in  the  name  of 
the  nominal  lessee,  (John  Doe  ;)  but  in  either  shape,  it  is  equal- 
ly his  action ;  for  it  is  not  in  any  manner  affected  by  the  fiction, 
which  prevails  in  the  ejectment.  It  is  sometimes,  however,  more 
advantageous  to  bring  the  action  in  the  name  of  the  lessor  of 
the  plaintiff,  who  is  the  party  really  concerned,  as  he  may  then 
recover  damages  for  the  rents  and  profits  received  by  the  de- 
fendant previously  to  the  time  of  the  demise  laid  in  the  declara- 
tion in  ejectment,  which  cannot  be  done  at  the  suit  of  the  nom- 
inal plaintiff."—!  Cbitty's  PI.,  supra. 

By  analogy,  it  would  seem  to  follow,  necessarily,  that  when 
the  action  for  mesne  profits  was  commenced  in  the  name  of  the 
nominal  plaintiff,  the  suit  would  be  unaffected  by  the  death  of 
any  party  in  interest  on  the  part  of  the  plaintiff,  as  the  nominal 
party,  John  Doe,  never  dies. 

In  this  country,  the  action  of  ejectment  is  generally  under- 
stood to  be  the  proper  remedy  for  the  recovery  of  both  the  lands 
and  mesne  profits  in  the  same  suit,  and  the  authorities  in 
support  of  this  position  arc  very  numerous.  For  all  practical 
purposes,  this  enlarged  view  of  this  action  has  much  in  its  favor, 
as  it  accomplishes  m  one  action,  what  could  otherwise  be  effected 
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only  by  two.  Conceding  to  the  nominal  plaintiff  the  right  at 
common  law  to  recover  the  lands  and  nominal  damages  in  the 
action  of  ejectment,  notwithstanding  the  death  of  his  lessor,  and 
also  the  right  to  bring  a  suit  in  his  own  name  for  the  mesne 
profits  after  the  recovery  in  ejectment,  it  is  difficult  to  perceive 
any  reason,  according  to  the  rules  of  the  common  law,  why  he 
should  not  have  the  right  to  recover  both  the  lands  and  mesne 
profits  in  the  same  action,  where  by  the  rules  of  practice  both 
could  be  recovered  in  the  same  suit ;  and  this,  we  appx-ehend, 
would  be  the  case  in  those  States  where  by  the  established  prac- 
tice the  two  actions  were  united,  if  they  were  unaffected  by 
statutory  provisions. 

But  however  this  may  be  in  other  States,  our  statute  has 
placed  the  action  of  ejectment  upon  a  basis  entirely  decisive  of 
the  present  application.  The  language  of  the  act  of  1835,  is, 
"  In  all  cases  where  the  action  of  trespass  to  try  titles  would, 
under  the  present  laws,  be  the  proper  action,  the  plaintiff,  at 
his  election,  shall  have  either  said  action  of  trespass  to  try  title 
or  the  action  of  ejectment;  and  when  the  action  of  ejectment 
shall  be  brought,  it  shall  be  lawful,  and  shall  be  the  duty  of  the 
jury  trying  the  same,  to  assess  the  damages  in  favor  of  the  real 
plaintiff,  as  in  actions  of  trespass  to  try  titles. "-^Clay's  Digest 
320  §  46.  By  a  previous  act,  passed  in  1821,  the  fictitious 
proceedings  in  the  action  of  ejectment  had  been  abolished,  and 
the  action  of  trespass  to  try  titles  substituted  for  it. — Clay's 
Digest  320  §  43.  By  the  act  of  1835,  the  action  of  ejectment 
is  restored,  but  it  expressly  provides  that  it  shall  be  the  duty 
of  the  jury  trying  the  same,  to  assess  the  damages  in  favor  of 
the  real  plaintiff,  as  in  actions  of  trespass  to  try  titles.  This 
act  evidently  contemplates  the  existence  of  a  real  plaintiff  in 
court,  whenever  a  judgment  is  rendered  for  the  damages.  We 
do  not  now  decide  that  the  nominal  plaintiff  might  not  have  a 
sufficient  standing  in  court,  in  case  of  the  death  of  his  lessor, 
for  the  recovery  of  the  premises  sued  for  ;  but,  under  the  act,  a 
judgment  for  the  damages  or  mesne  profits  could  only  be  ren- 
dered in  favor  of  the  real  plaintiff.  In  the  case  before  us,  no 
judgment  seems  to  have  been  rendered  for  the  land,  but  one  in 
favor  of  the  nominal  plaintiff  for  the  damages  and  costs.  We 
say  in  favor  of  the  nominal  plaintiff,  because  it  is  admitted  of 
record  that  the  actual  plaintiff  was  dead,  and  therefore  the  only 
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party  plaiDtiff  in  eoart  wm  the  nominal  plaintiff.  Sach  a 
judgment  the  court  had  no  power  to  render,  and  it  was  not  void- 
able merely,  but  void.  Before  a  judgment  for  damages  could 
have  been  rendered,  parties  should  have  been  made;  and  this 
raises  the  question,  as  to  who  were  tbo  proper  parties  to  be 
brought  before  the  court. 

In  the  case  of  the  State  ex  rel.  Nabor's  Heirs,  7   Ala.  459, 
which  was  an   action    of  trespass  to  try  titles,    the    plaintiff 
having  died  pending  the  suit,  it  was  decided  that  the  action 
ought  to  be  revived  in  the  name  of  the  heirs  or  personal  repre- 
sentatives, according  to  the  nature  of  the  estate  sought  to  be 
reeovered.     If  it  was   the  freehold  tha*  was  in  litigation,  then 
the  heirs  were  the  proper  parties  ;  but,  if  it  was  a  chattel  in- 
terest merely  that  was  involved  in  the  action,  then  it  should  be 
revived  in  the  name  of  the  personal  representatives.     In   the 
case  of  Jordan  v.  Abercrombie  &  Thompson,  15   Ala.  580, 
which  was  an  action  of  trespass  to  try  titles,  the  defendant  in 
the  suit,  after  the  judgment  in  the  court  below,  and  after  he  had 
sued  out  a  writ  of  error  to  this  court,  died.     The  question  was, 
in  whose  name  the  writ  of  error  should  be  revived.     It  was  de- 
cided that  both  the  heirs  and  personal  representatives  were  ne- 
cessary parties,  in  order  to  represent  the  entire  interest  involv- 
ed in  the  litigation.     The  decision  goes  upon   the  ground,   that 
the  lands,  at  the   death   of  the  defendant,  descended  to    the 
heirs,  and  they  were  therefore  necessary  parties  to  represent  that 
portion  of  the  recovery  below.     The  damages  recovered  were  a 
charge  upon  the  assets  of  the  deceased,  in  the  hands  of  the  rep- 
resentative,  and  therefore  he  was  also  a  necessary  party.     By 
parity  of  reasoning,  it  would  seem  to  follow  that,  where  the 
plaintiff  died  pending  the  suit,  in  an  action  of  trespass  to  try 
titles,  both  tho  heirs  and  personal  representatives  would  in  like 
manner  be  necessary  parties  ;  for  the  lands  would  in  like  man  - 
ner  descend  to  the  heirs,  and  the  damages  and  mesne  profits,  for 
which  the  defendant  was  liable  prior  to  such  death,  would  belong 
to  the  personal  representative.    This  conclusion  would  be  in  har- 
mony also  with  article  2158  of  the  new  Code,  which  says : 
"  Real  actions  to  try  the  title,  or  for  the  recovery  of  the  pos- 
•ession  of  lands,  and  actions  for  injuries  to  lands,  survive  in 
Ikvor  of  heirs,  devisees,  tenants  or  personal  representatives,  and 
•gainst  heirs,  devisees,  tenants  or  personal  representatives,  a<j. 
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cording  to  their  respective  rights;  and  the  court  must  direct  the 
record  and  judgment  to  be  so  framed  as  to  secure  their  rights, 
and  declare  their  respective  interests." 

We  deem  it  important  in  this  connection  to  notice  our  act  of 
the  legislature  of  1839,  Avhich  says:  "It  shall  be  lawful  for 
administrators  and  executors  to  rent,  at  public  outcry,  the  real 
estate  of  any  decedent,  until  a  final  settlement  of  ihe  said  de- 
cedent is  eflFetted,  and  the  proceeds  shall  be  assets  in  the  hands 
of  such  executors  or  administrators." — Clay's  Digest  199  §  36. 
The  new  Code  has  also  a  similar  provision.  Section  1751  is  as 
follows:  ''Administrators  and  executors  may  rent  the  lands  of  the 
deceased  at  public  auction,  and  hire  out  the  slaves  of  the  deceased, 
either  .at  public  auction  or  by  private  contract,  in  each  case  secur- 
ing the  payment  of  the  rent  or  hire  by  notes  or  bonds  with  two 
good  and  sufficient  securities;  and  the  proceeds  thereof  are 
assets." 

The  act  of  1839,  giving  to  the  personal  representatives  the 
right  to  the  possesssion  of  the  lands  of  the  decedent  until  the 
final  settlement  of  the  estate,  seems  to  have  been  entirely  over- 
looked in  the  case  of  Jordan  v.  Abercrombie  &  Thompson,  su- 
pra. At  all  events,  we  find  no  notice  there  taken  of  it.  If  the 
question  were  now  presented  for  the  first  time,  since  the  passage 
of  that  act,  as  to  who  were  the  proper  parties  in  case  of  the 
death  of  the  plaintifl"  or  defendant  in  the  action  of  trespass  lo 
try  titles,  it  might  be  urged  with  much  plausibility  that  the 
personal  representative  was  the  only  necessary  p  irty  to  be 
brought  before  the  court,  in  order  to  revive  the  suit.  This  ac- 
tion of  trespass  to  try  titles  was  intended  as  a  substitute  for  the 
action  of  ejectment,  and  the  latter  was  a  possessory  action  mere- 
ly, the  verdict  and  judgment  not  being  conclusive  as  to  the  ti- 
tle, even  between  the  parties  to  the  record,  so  but  that  another 
suit  could  be  instituted  by  the  defeated  party,  immediately  after 
the  pending  suit  was  terminated. — Camp  v.  Forested  a/.,  13  Ala. 
114.  If,  then,  the  personal  representative  has  the  right  to  the 
possession  of  the  lands  of  his  decedent  until  the  final  settle- 
ment of  the  estate,  and  the  rents  and  profits  arising  therefrom 
during  his  administration  are  to  be  assets  in  his  hands,  it  might 
be  asked  why  he  would  not  sufficiently  represent  the  whole  inter- 
est involved  in  litigation,  in  all  cases  of  ejectment  or  trespass  to 
try  titles,  where  either  the  plaintiff  or  defendant  dies  pending 
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thf  litigati<Hi.  In  either  action,  if  damages  arc  sought  to  be 
reoorered  as  mesne  profit!),  and  either  plaintiff  or  defendant  dies, 

the  r -I  'I  be  entitled  to  (hem,  and 

if  dot  , ,  with  them.     So,  if  posses- 

aion  of  the  lands  is  sought  by  the  suit,  he  is  equally  entitled  to 
have  it  under  the  act,  if  plaintiff,  and,  if  defendant,  he  would 
seem  to  be  the  proper  party  to  yield  it.  This  conclusion, 
however,  necessarily  involves  the  construction  of  the  act  of  1839 
to  mean  that  it  becomes  the  imperative  duty  of  the  representa- 
tive to  take  possession  of  the  lands  of  the  decedent,  and  rent  them 
out  until  the  final  settlement  of  the  estate  ;  whereas  we  consid- 
er the  proper  construction  of  the  act  to  be,  that  he  may  rent 
out  the  lands,  or  leave  them  to  the  heirs,  as  he  thinks  proper. 
Besides,  in  the  action  of  ejectment  or  of  trespass  to  try  titles, 
the  plaintiff  must  recover  on  the  strength  of  his  own  title,  and 
it  would  seem  to  be  necessary  to,  bring  those  parties  before  the 
court,  in  whom  the  title  had  vested  by  the  death. 

Our  action  of  ejectment  would  seem  to  be  compounded  of  the 
two  common  law  actions,  ejectment  proper  and  the  action  for 
mesne  profits;  and  that  portion  of  it  taken  from  the  latter  action 
is  divested  by  our  statute  of  the  privileges  which  it  possessed  at 
common  law,  so  far  as  it  could  be  carried  on  by  the  fictitious 
plaintiff.  By  our  statute,  the  jury  are  required  to  assess  the 
damages  to  the  real  plaintiff  in  the  cause.  Our  conclusion, 
therefore,  is,  in  an  action  of  ejectment,  when  damages  are  sought 
M  mesne  profits  as  well  as  the  lands,  if  the  lessor  of  the  plain- 
tiff dies  pending  the  stiit,  the  personal  representative,  as  well 
as  the  heirs,  is  a  necessary  party,  in  order  to  revive  the  suit. — 
In  all  cases  where  damages  are  sought  as  mesne  profits,  the  rep- 
resentative is  an  indispensable  party.  This  is,  in  eftect,  adopt- 
in  "  '  ;'  '  1  down  in  Jordan  v.  Abercrombie  & 
'1  ,  .  ,  .  i^uce  between  the  two  cases  is,  that 
in  that  case  the  defendant  died,  whilst  in  the  case  at  bar  it  is 
-    •       •  •    -fT. 

,  .  ,  ve  think,  governs  in  both  cases.  This 
rule  we  adopt  the  more  readily,  as  it  will  be  perceived  from  the 
a  '"    "  '.  that  the  rule  which  we 

11'  ,       n,  and  is,  we  are  satisfied, 

the  only  one  that  can  meet  the  wants  and  exigencies  of  the  action 
of  ejectment,  as  regulated  by  oar  statute. 
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The  application  of  the  petitioner  must,  therefore,  prevail,  and 
a  rule  must  be  issued  to  the  Circuit  Court,  to  set  aside  and  va- 
cate the  aforesaid  judgment,  and  to  reinstate  the  cause  upon  the 
docket,  so  that  the  necessary  parties  may  be  made,  if  those  in 
interest  sea  fit  further  to  prosecute  their  suit ;  and,  on  the  fail- 
ure of  said  Circuit  Court  to  comply  with  said  rule,  to  show  cause 
why  a  peremptory  mandamus  should  not  issue. 


MASON  vs.  McNEILL'S  EXECUUORS. 

1.  Where  counsel  are  retained  by  husband  and  wife  jointly,  to  sue  for  and 
recover  the  wife's  property,  and  a  decree  therefor  is  rendered  iu  their 
joint  names,  if  the  husband  dies  before  the  execution  of  the  decree  by  a 
delivery  of  the  property  to  him,  or  to'some  person  for  him  who  holds  as 
his  bailee,  the  wife  is  entitled  to  it  as  property  never  reduced  into  the 
husband's  possession. 

2,  The  fact  that  the  plaintifis'  counsel,  after  the  rendition  of  the  decree, 
permits  the  negroes  in  suit  to  remain  with  the  persons  to  whom  they  were 
hired  for  the  year,  and  does  not  take  possession  of  them  until  after  the 
husband's  death,  though  he  might  have  taken  possession  immediately,  does 
not  amount  to  constructive  possession  in  the  husband. 

Error  to  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  John  D.  Phelan. 

Detinue  by  Matilda  Mason,  suing  by  her  next  friend,  against 
the  executors  of  John  McNeill,  deceased,  to  recover  certain  ne- 
gro slaves  alleged  to  be  in  their  possession,  which  they  claim  as 
belonging  to  the  estate  of  their  intestate. 

The  suit  appears  to  have  been  a  friendly  one,  brought  to  test 
the  right  to  the  property.  The  evidence  is  all  set  out  in  the 
bill  of  exceptions  ;  and,  as  there  was  no  conflict  in  the  proof, 
that  the  question  of  title  might  be  fairly  presented,  the  court 
charged  the  jury  that  the  law  arising  upon  the  facts  was  adverse 
to  the  plaintiff's  recovery.  A  verdict  being  returned  for  de- 
fendants, this  writ  of  error  is  prosecuted  to  reverse  the  judg- 
ment thereon  rendered. 
28 
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As  the  facts  are  fully  set  out  in  the  upinion  of  the  court,  it 
is  not  deemed  necessary  to  state  them  in  this  plucc. 

N.  S.  Graham,  for  plaintiff  in  error : 

There  roust  bean  actual  possession  by  the  husband,  of  the 
wife's  chose  in  action,  to  destroy  her  survivorship. — Bibb  v. 
McKinley,  9  Porter  636  ;  Johnson  v.  Wren,  S  Stewart  172  ; 
Mnyfield  v.  Chfton,  ib.  875;  Hogan  v.  Bell  and  Wife,  4  S.  & 
P.  286 ;  Magee  v.  Toland,  8  Porter  36  ;  Dunn  and  Wife  v. 
Bank  of  Mobile.  2  Ala.  1.02 ;  2  Hill's  (S.  C.)  Chan.  R.  504  ; 
1  Kelly's  R.  637.  "  Property  is  in  possession,  when  a  man 
hath  both  the  right  and  also  the  occupation  of  the  thing ;  it  is 
in  action,  when  a  man  hath  not  the  possession,  but  merely  a 
right  to  possess  the  thing." — Bibb  v.  McKinley,  supra;  1 
Kdly's  R.  647. 

Whon  the  names  of  both  husband  and  wife  appear  in  the 
pleadings,  and  where  thuy  are  both  necessarily  used,  as  where 
the  husband  could  not  obtain  a  decree  in  his  favor  without  the 
use  of  his  wife's  name  in  common  with  his  own,  in  such  cases, 
if  the  husband  die  after  judgment,  but  before  payment  or  exe- 
cution, the  judgment  survives  to  the  wife.— 1  Dan.  Ch.  Pr.  150, 
151  ;  Nanney  v.  Martin,  1  Eq.  Cas.  Abr.  68  ;  Bond  v.  Sim- 
mons, 3  Atk.  20  ;  2  Peere  Williams  499  ;  Dudley's  Law  and 
Equity  R.  182  j  6  johns.  Ch.  R.  132  ;  Searing  v.  Seanng,  9 
Paige  283. 

The  decree  in  the  Georgia  court,  in  favor  of  husband  and  wife 
jointly,  does  not  destroy  the  wife's  right  to  the  property. — Bell 
€t  ai.  v.  Bell,  1  Kt  lly's  R.  645  ;  Andrews  v.  Jones,  10  Ala. 
423;  9  Paige  283;  Hill  on  Trustees  415,  416,  and  marginal 
references. 

It  does  not  appear  that  plaintiff  had  notice  of  the  proceedings 
in  Georgia,  and  it  is  well  settled  that  rhat  question  may  be  in- 
quired into  by  the  courts  of  this  State.— Story's  Conflict  of 
Laws  (2  ed.)  507,  508.  -And  even  if  she  had  notice,  her  rights 
are  not  concluded  ;  there  is  no  decree  pro  conjesso  against  her, 
and  her  husband  cannot  answer  for  her,  as  it  does  not  appear 
that  she  knew  of  or  consented  to  such  an  arrangement. — Macau- 
lay  ▼.  Philips,  4  Vesey  17  ;  Clancy  on  Husband  and  Wife,  443, 
444,  587,  560.  The  later  and  better  doctrine  is,  that  the  hus- 
baod  OMUiot  bar  the  wife's  survivorship  to  property  capable  of 
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immediate  possession,  even  for  valuable  consideration. — 1  Dan* 
Ch.  Pr.  154  ;  and  if  this  be  so,  can  he  bar  her  survivorship  by 
his  answer  in  chancery  1 

But  there  is  nowhere  manifested  any  disposition  or  will  on  the 
part  of  McNeill  to  divest  his  wife  of  the  property,  or  to  destroy 
her  right  to  it ;  and  even  if  he  had  possession,  such  possession 
may  be  qualified  by  his  intention  :  as  between  himself  and  his 
wife,  ownership  follows  his  will. — Andrews  v.  Jones,  10  Ala. 
423  ;  6  Watts  &  Serg.  290.  There  is  no  disagreement  on  the 
part  of  McNeill  to  the  right  of  his  wife  ;  and,  until  this  done, 
the  right  to  the  judgment  is  in  both  husband  and  wife,  and 
shall  survive.-2P.  Wms.496;  Dudley's  Law  and  Equity  R.  183. 

McNeill  took  no  steps  to  enforce  the  decree,  or  to  take  pos- 
session. Toombs,  as  solicitor,  was  employed  to  represent  the 
plaintiflfs'  interests  in  the  case  while  pending ;  with  the  termi- 
nation of  the  suit,  his  duties  ended.  Besides,  he  expressly 
says,  that  he  agreed  with  the  administratrix  to  let  the  negroes 
remain  with  those  who  had  hired  them  for  the  year  1843  ;  he 
also  says,  thUt  he  obeyed  McNeill's  instructions,  when  any  were 
given.  Indeed,  the  testimony  of  Toombs  negatives  the  idea 
that  McNeill  had  possession  of  the  property,  or  assumed  any 
control  over  it,  for  it  must  be  remenbered  that  Toombs  was  also 
the  solicitor  of  the  administratrix. 

The  effect  of  the  decree  cannot  be  regarded  as  having  passed 
the  property  from  the  wife  to  the  husband,  even  waiving  the 
question  of  notice,  first,  because  that  was  not  the  object  of  the 
bill ;  secondly,  because  the  decree  cannot  go  beyond  the  case 
made  by  the  parties  or  the  pleadings  ;  thirdly,  because  the  hus- 
band can  have  no  greater  interest  in  the  property  while  in  court, 
than  he  had  before  ;  fourthly,  because  the  decree  simply  finds 
and  declares  the  rights  existing  by  antecedent  title. — Clancy  on 
Husband  and  Wife,  119,  120 ;  10  Vesey  474,  578  ;  1  Kelly's 
R.  637  ;  4  Vesey  17  ;  1  Jac.  &  W.  456. 

The  cases  of  Pitts  v.  Curtis,  and  Machen  v.  Machen,  are  not 
applicable  to  this  case.  Each  of  those  cases  involves  rather 
the  inquiry  of  vested  or  contingent  remainders.  Besides,  the 
assent  of  the  legal  representative  to  the  delivery  of  the  property, 
in  those  cases,  is  not  the  case  at  bar,  for  here  the  negroes  did 
not  belong  to  the  estate  represented  by  Ann  Arnett ;  it  is  not 
a  case  of  distribution. 
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The  CMCS  of  Forbes  v.  Phipps,  1  Eden  502,  and  Heygate 
T.  Annesley,  8  Brown's  C.  C,  are  now  held  good  authority. — 
See  Dote  (a)  to  the  latter  case. 

L.  E.  PiRsows  and  John  White,  contra: 

The  bill  filed  in  Georgia,  to  which  McNeill  and  his  wife  were 
made  defendants,  charges  that  McNeill  claims  the  property ; 
the  answer  of  McNeill  and  wife  admits  that  he  does  claim  it, 
■nd  he  asserts  his  right  to  it.  McNeill  died  in  the  fall  of  1843, 
after  the  rendition  of  the  decree  in  favor  of  him  and  his  wife. 
The  testimony  of  Toombs  shows  that  he  regarded  the  property 
as  in  his  possession  and  control  from  the  date  of  the  decree,  and 
that  he  could  hare  taken  it  into  his  possession  at  once,  there 
being  no  objection ;  "  nobody  offfcred  any  opposition  to  it ;" 
farther,  "  he  agreed  with  the  administratrix  to  permit  the  ne- 
groes to  remain  where  they  were  hired  during  the  year  1843, 
because  he  feared,  if  he  took  them  at  once,  he  should  be  embar- 
rassed in  collecting  hire  for  any  portion  of  the  year."  It  is  in- 
nsted,  that  these  facts  are  suflBcient  to  show  that  the  property 
was  not  adversely  held  by  any  one  at  the  time  McNeill  died ; 
in  fact,  that  the  property  must  be  regarded  as  in  the  possession 
of  McNeill's  agent  and  attorney ;  at  the  end  of  the  year  Toombs 
collected  the  hire.  Can  it  be  possible  that  the  possession  was 
not  changed  in  fact?  The  following  authorities  are  relied  on. — 
Pitts  V.  Curtis,  4  Ala.  350 ;  Heygate  v.  Annsley,  3  Brown's 
Ch.  R.  361 ;  Forbes  v.  Phipps,  1  Eden's  R.  502 ;  Macqueen 
on  Husband  and  Wife,  (39  Law  Library)  top  pages  28,  44,  45, 
46,  47,  48  ;  Magee  v.  Toland,  8  Porter  36  ;  3  Litt.  275 ;  Clan- 
cy on  Husband  and  Wife  116. 

The  case  of  Searing  v.  Searing,  9  Paige  283,  will  be  found, 
on  an  examination  of  the  facts,  to  be  in  conflict  with  the  decis- 
ion of  this  court  in  Machen  v.  Machen,  15  Ala.,  in  which  it  is 
said,  "where  personal  property  is  bequeathed  to  a  married 
woman,  it  only  requires  the  assent  of  the  executor  to  vest  the 
title  absolutely  in  the  husband  ;  it  is  not  necessary  that  it  should 
be  reduced  to  actual  possession." 

Toombs,  as  the  agent  of  McNeill,  had  authority  to  exercise 
a  sound  discretion  in  the  management  of  the  slaves,  after  the 
rendition  of  the  decree ;  and  having  decided  to  let  them  remain 
where  they  were  until  the  end  of  the  year,  this  act  must  be  re- 
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garded  as  having  been  done  by  McNeill  in  person. — Kimball  v. 
Berry,  15  Vermont  R.  421 ;  Hopkins  v.  Willard,  14  ib,  478  ; 
Porter  v.  Viner,  Chitty  613  ;  Gorham  v.  Gale,  7  Cowen  744  ; 
Leach  v.  Williams,  8  Ala.  759. 

CHILTON,  C.  J.— Matilda  Mason  was  the  widow  of  the 
late  John  McNeill,  who  died  in  Coosa  County,  in  this  State,  in 
the  fall  of  1843,  and  was  the  daughter  and  only  heir  of  Silas 
Catchings,  deceased.  Silas  was  the  son  of  Benjamin  Catchings, 
who  died  in  the  State  of  Georgia  in  1798,  leaving  seven  chil- 
dren, and  a  widow,  Mildred  ;  the  latter  administered  upon  his 
estate,  and  subsequently  married  one  Carlton.  Mildred  having 
sold  all  the  property  of  her  intestate,  and  purchased  it  in,  died 
in  1840,  being  possessed  of  all  the  property  so  purchased,  to- 
gether with  what  is  called  in  that  State  "  her  widow's  thirds," 
at  the  time  of  her  decease. 

Ann  Arnett,  the  sister  of  Silas  Catchings,  having  been  ap- 
pointed administratrix  de  bonis  non  of  the  estate  of  her  father, 
Benjamin  Catchings,  upon  the  death  of  her  mother  Mildred, 
and  also  administratrix  of  the  estate  of  Mildred,  supposing  the 
property  to  belong  to  her  father,  returned  an  inventory  of  it  as 
of  his  estate  ;  but  a  claim  having  been  set  up  by  said  McNeill 
in  right  of  his  wife,  the  present  plaintiff,  to  certain  lands  and 
the  slaves  now  in  controversy,  by  virtue  of  a  contract  entered 
into  between  Mildred  and  Silas  Catchings,  and  being  notified  by 
the  heirs  of  both  Mildred  and  Benjamin  to  resist  said  claim  on 
the  ground  of  alleged  unsoundness  of  mind  on  the  part  of  Mil- 
dred when  she  entered  into  the  contract,  she  filed  a  bill  on  the 
chancery  side  of  the  Superior  Court  of  Wilkes  County,  in  the 
State  of  Georgia,  for  the  purpose  of  having  the  title  to  the  prop- 
erty settled,  and  for  the  direction  of  the  court  in  the  matter  of 
her  administration,  so  as  to  protect  her  against  the  conflicting 
claims,  and  also  against  the  consequences  of  her  mistake  in  her 
inventory.  The  bill  prays  that  McNeill  and  wife,  Matilda,  and 
.  the  heirs  of  Benjamin  Catchings  and  Mildred  Carlton,  be  made 
parties  defendants. 

McNeill  and  wife  residing  in  this  State,  so  that  they  could 
not  be  reached  by  the  process  of  the  court,  publication  was  or- 
dered for  them,  with  other  non-resident  defendants,  to  appear 
and  answer,  &c.     In  July,  1842,  it  appears  another  order  was 
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made,  reciting  that  publication  bad  been  duly  made,  as  required 
by  the  previous  order,  and  requiring  the  defendants  to  answer  in 
four  months  next  thereafter ;  but  it  does  not  appear  that  the 
bill  was  taken  as  confessed  against  any  one. 

John  McNeill  answered  the  bill,  setting  forth  his  marriage 
with  Matilda,  the  present  plaintifi*,  that  she  was  the  only  child 
and  heir  of  Silas  Catchings,  and  claims  in  her  right  the  share  of 
the  property  belonging  to  her  as  the  representative  of  Silas,  her 
father  ;  also,  claims  the  negroes  now  in  controversy  by  virtue  of 
a  bill  of  sale  made  by  Mildred  Carlton  and  her  then  husband, 
Spencer  Carlton,  to  bis  said  wife  Matilda,  dated  the  1st  January, 
1S22,  purporting  to  convey  the  slaves  to  her  in  consideration  of 
eight  hundred  dollars,  and  prays  that  they  be  decreed  to  him. 

A  special  jury  came,  and  found  "  that  complainant  should 
deliver  over  to  John  McNeill,  the  negroes,  &c.,"  being  the 
same  now  in  suit.  The  decree,  which  is  without  date,  is,  that 
"  the  complainant  (Ann  Arnett)  do  deliver  up  to  defendant, 
John  McJVeill  and  his  wife,  the  negroes,  &c." 

The  deposition  of  Robert  Toombs,  who  filed  the  bill,  as  also 
the  answer  of  McNeill,  and  signed  the  decree  as  solicitor  for 
complainant,  was  taken  on  the  part  of  the  plaintiff;  and  he  tes- 
tifies that  he  "  was  employed  by  Col.  McNeill  in  his  life-time 
to  represent  his  interest  and  that  of  his  wife  in  a  chancery  suit 
then  about  to  be  brought  in  Wilkes  Superior  Court,  in  the  name 
of  Ann  Arnett,  adm'r  of  Mildred  Carlton,  against  John  McNeil 
and  his  wife  Matilda  and  others,"  and  he  refers  to  the  bill  and 
pleadings  to  show  the  nature  of  their  interest. 

He  also  testifies  that  the  decree  was  rendered  at  the  Februa- 
ry term,  1843,  of  said  court,  and  adds,  "  I  considered  myself, 
as  the  attorney  of  McNeill  and  wife,  entitled  to  the  possession 
of  the  negroes  at  the  time  of  its  rendition.  I  merely  postponed 
receiving  them,  because  they  had  been  hired  for  the  year  1843, 
and  I  should  have  been  embarrassed  in  collecting  hire  for  any 
portion  of  the  time,  if  I  had  taken  them  from  the  persons  to 
whom  they  had  been  hired  ;  but  I  considered  my  right  to  do  so 
complete  and  perfect.  I  received  them  (naming  the  negroes) 
about  the  1st  of  January,  1844.  My  books  show  my  entry  of 
them  the  third  day  of  that  month."  On  the  same  day  he  re- 
ceived in  cash  $605  17  ;  says  he  knows  of  no  reason  for  the 
delay  in  receiring  the  negroes,  except  the  interest  and  conveni- 


JUNE  TERM,  1853.  207 

Mason  v.  McNeill's  Executors. 

ence  of  Col.  McNeill ;  that  he  had  no  authority  in  writing  from 
McNeill,  and  received  the  negroes  as  attorney  and  solicitor  for 
his  clients.  In  the  cross  examination,  the  witness  states  that 
he  "  agreed  with  thea'Jministratrix  to  permit  the  negroes  to  re- 
main where  they  were  hired  during  the  year  1843,  for  the  rea- 
sons above  stated,  but  he  could  have  taken  possession  if  he  had 
thought  proper;  no  body  offered  any  opposition  to  it." 

The  plaintiff  having  proved  that  she  was  the  wife  of  said 
McNeill  when  the  proceedings  above  stated  were  had  in  Georgia, 
that  the  defendants  were  in  possession  of  said  slaves,  and  their 
value,  and  the  defendants  offering  no  proof,  the  court  charged 
the  jury,  "'  that  if  they  believed  all  the  testimony,  they  must 
find  for  the  defendants."  The  jury  accordingly  so  found,  and 
the  only  question  is,  whether  the  proof  shows  such  a  possession 
in  John  McNeill  of  the  slaves  as  vested  the  property  in  him,  or 
do  they  go  to  the  wife  as  property  not  reduced  to  the  possession 
of  the  husband. 

Mr.  Toombs  proves  that  he  was  attorney  for  both  McNeill 
and  Ids  wife  ;  and  this  may  well  be  so,  although  she  may  never 
have  said  or  written  a  word  to  him  in  regard  to  the  retainer ; 
for,  although  a  married  woman  cannot  in  such  cases  make  an  at- 
torney, yet,  when  sued  Avith  her  husband,  he  makes  the  attorney 
for-her.— Wigg  v.  Rook  &  Wife,  6  Mod.  Rep.  86  ;  Clarke  v. 
Norris  &  Wife,  1  H.  Bla.  235  ;  1  Salk.  115;  2  Strange  1272  ; 
1  Bacon's  Abr.  by  Bouvier  485 ;  Story  on  Agency,  p.  6  and 
cases  cited  in  n.  1,  (2d  ed.) 

Concede  that,  by  virtue  of  his  retainer  as  solicitor- in  chancery, 
he  had  the  power  to  take  the  slaves  into  his  possession,  yet  he 
did  not  do  so  until  some  months  after  the  death  of  McNeill,  and 
when  the  authority  to  do  so,  as  to  McNeill,  was  terminated  by 
his  death.  He  must,  therefore,  either  have  taken  possession  of 
them  by  virtue  of  authority  of  the  plaintiff  in  this  action  through 
her  husband,  and  which  there  is  no  evidence  she  revoked  after 
her  husband's  death,  or  without  authority.  True,  the  witness 
states  that,  when  he  received  them,  he  did  not  remember  wheth- 
er he  had  heard  of  McNeill's  death  ;  but  this  cannot,  in  the 
least,  affect  the  legal  proposition,  that  the  death  of  the  principal 
operated  a  revocation  of  the  power. 

The  proof  does  not  show  that  McNeill  authorized  the  agree- 
ment which  was   made  with  the   administratrix,  to  permit  the 
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slaves,  which  wore  ordered  to  bo  delivered  to  MoNeill  and  wife 
bj  her,  to  remaia  hired  out  until  the  end  of  the  year.  Doubt- 
less it  was  a  responaibility  which  Mr.  Toombs  was  willing  to  take, 
aa  it  would  bo  butter  fur  the  parties  not  to  have  an  immediate 
execution  of  the  decree  under  the  circumstances  ;  so  that  this 
cannot  be  construed  into  an  exercise  of  dominion  or  authority 
over  the  properly  by  McNeill ;  but  conceding  that  the  arrange- 
loeut  was  made  by  his  authority,  it  does  not  amount  to  any 
til!  '     I  the  postponement  of  the  execution  of  the  decree 

uiii  1  iiring  expired.     The  slaves  reolained  precisely 

M  they  wero  when  they  were  hired  by  tho  administratrix,  and 
there  was  no  consent  shown  on  the  part  of  those  in  possession 
that  for  the  remainder  of  the  year  they  should  hold  as  the  bail- 
ees of  McNeill  instead  of  Mrs.  Arnctt,  or  that  they  should 
deliver  the  slaves  to  McNeill  or  his  agent,  instead  of  the  person 
from  whom  they  had  hired  them,  at  the  expiration  of  the  term. 
We  cannut  perceive,  therefore,  how  tho  slaves,  being  in  the  ac- 
tual possession  of  thepjrions  hiring  them,  who  held  them  under 
Mrs.  Arnett,  could  be  considered  as  in  the  constructive  possession 
of  Col.  McNeill ;  and  as  the  possession  taken  by  Mr.  Toombs 
could  not  enure  to  the  benefit  of  Col.  McNeill,  who  had  previous- 
ly died,  it  follows  that,  unless  the  decree  vests  the  propei  ty  in 
him,  McNeill  had  not  at  the  time  of  his  death  such  interest  as 
would  defeat  the  wife's  right  by  survivorship. 

What  is  the  legal  effect  of  this  decree,  which  orders  that  "the 
complainant  do  deliver  up  to  the  defendant,  John  McNeill  and 
his  wife  Matilda,  the  negroes,  &c.  ?" 

It  will  be  observed  that  the  decree  is  to  them  jointly,  and  not 
to  the  husband  ulone. 

It  would  seem,  upon  principle,  that  to  comply  with  the  decree, 
the  delivery  must  be  made  to  both  husband  and  wife,  if  living, 
but,  if  either  be  dead  when  it  was  made,  then  to  the  survivor  ; 
(oTf  if  it  be  true  that  the  decree  vests  the  property  absolutely  in 
t';  '  .  '  V  '  ^  of  the  court  in  decreeing  it  to  be  delivered 
1 1  -  to  him,  would  be  unmeaiiingand  uselcbs. 

The  cases,  however,  upon  this  point  are  not  at  all  consLstent. 

The  first  case  which  I  have  been  enabled  to  find  is  that  of 
Nannoy  v.  Martin,  1  Ch.  Ca.  27,  (S.  C.  2  Frocm.  72,)  which 
waB  decided  so  early  as  1663,  in  which  it  was  held,  ^*  If  baron 
and  /erne  have  a  decree  for  money  in  right  of  the  wife,  and  the 
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husband    dies,    she    shall  have   the  benefit   of    the  decree. 

In  Packer  v.  Windham,  Prec.  in  Ch.  412,  415,  it  was  insisted 
in  the  argument  that,  if  the  husband  brought  debt  on  the  wife's 
bond,  and  recovered  judgment,  that  altered  the  nature  of  the 
security,  and  made  it  the  husband's ;  that  by  the  recovery  of 
the  judgment,  the  debt  was  turned  into  rem  adjudicatam,  and 
could  not  therefore  be  a  chose  in  action.  But  Lord  Chancellor 
Macclesfield  seemed  to  be  of  a  different  opinion,  so  far  as  the 
wife's  right  of  survivorship  was  concerned,  and  thought  that 
such  judgment  would  not  have  defeated  her  right.  Lord  Cow- 
per,  C.  J.,  however,  held  that,  when  the  money  was  paid  into 
court,  it  belonged  to  the  husband,  notwithstanding  the  court  had 
power  over  it  to  retain  the  possession  until  the  husband  should 
make  a  provision  for  the  wife. 

In  Bond  v.  Simmons,  3  Atk.  21,  Lord  Hardwicke  said : — 
"  Suppose,  at  law,  a  husband  had  recovered  a  judgment  for  a 
debt  to  the  wife,  and  had  died  before  execution,  the  wife  would 
have  been  entitled,  and  not  the  husband's  executor."  Some 
twelve  years  after  this  decision,  however,  in  the  case  of  Gar- 
forth  v.  Bradley,  this  learned  Chancellor  held  a  different  doc- 
trine as  to  choses  in  action  accruing  to  the  wife  during  coverture ; 
as  to  those,  he  said,  the  husband  may  disagree  to  the  interest 
of  the  wife,  and  that  being  entitled  to  sue  in  his  own  name,  a 
recovery  in  that  form  was  equal  to  reducing  into  possession. — 2 
Ves.  Sr.  676. 

Afterwards,  in  1790,  the  case  of  Heygate  v.  Annesley,  3 
Bro.  Ch.  Rep.  362,  was  decided,  in  which  a  sum  of  money  was 
ordered  to  be  paid  to  the  husband  in  right  of  his  wife  ;  the  hus- 
band died  before  payment ;  it  was  held,  that  the  right  to  the 
money  vested  in  the  husband,  and  it  was  ordered  to  be  paid  to 
bis  executor. 

Eight  years  afterwards,  in  1798,  the  case  of  Macaulay  v. 
Phillips,  4  Ves.  Jr.  15,  was  decided,  which  was  a  bill  by  hus- 
band and  wife  to  have  an  account,  and  decree  to  the  husband  of 
the  residue  of  the  personal  estate  of  a  testator  bequeathed  to  the 
wife,  against  the  administrator  cum  test,  annexo.  Certain  Bank 
consolidated  three  per  cent,  annuities  being  disclosed  as  the  resi- 
due, amounting  to  X3000,  standing  in  the  administrator's  name, 
the  court  decreed  that  the  same  be  transferred  to  the  Accountant 
General,  and  ordered  the  cause  to  stand  over  for  a  reference,  and 
24 
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proposals  for  a  settlement  on  the  part  of  the  husband,  to  be 
laid  before  the  master,  &,c.  The  Imsband  and  wiff,  living  sep- 
arate, but  without  legal  oanction,  agreed,  out  of  court,  to  a  par- 
iitioD  of  the  fund,  by  which  he  was  to  take  part  and  give  up 
the  rest.  The  husband  died,  and  the  wife  claimed  the  entire 
fund,  which  was  resisted  by  the  husband's  executor.  The  cases 
of  Bond  V.  Simmons,  Packer  v.  Windham,  Hey  gate  v.  Anncs- 
ley,  and  others,  were  cited.  The  Master  of  the  Rolls  said,  "It 
was  insisted  that  the  payment  of  the  fun.ls  into  court  made  it 
absolutely  the  husband's,  and  a  dictum  for  that  is  found  in  one 
rnse  that  was  cited,  but  he  could  not  agree  to  that,  though  it  had 
not  been,  as  it  has  been,  contradicted ;"  he  held,  that  the  pay- 
4fient  into  court  made  no  alteration  in  the  right  and  property  of 
the  parties  ;  that  the  agreement  between  the  husband  and  wife 
did  not  bind  her,  and  that  she  was  entitled,  having  survived  her 
husband,  to  the  whole  of  the  fund. 

Mr.  Eden,  in  his  note  to  Hey  gate  v.  Anneslcy,  3  Bro.  Ch. 
R.  362,  thinks  the  decision  of  Lord  Northington  in  Forbes  v. 
Phillips,  1  Eden's  Cas.  L.  Nor.  502,  and  the  determination  of 
Lord  Jeffries  in  Oglander  v.  Baston,  which  hold  that  the  decree 
in  the  name  of  the  husband  alone  vests  the  property,  so  shaken 
by  the  opinions  of  Lords  Cowper  and  Hardwicke  in  Packer  v. 
Windham  and  Bond  v.  Simmons,  supra,  as  to  be  of  extremely 
doubtful  authority.  He,  however,  inclines  to  the  opinion  that  a 
decree  in  chancery,  ordering  payment  to  be  made,  and  fixing  the 
rights  of  the  parties,  and  not  reserving  control  of  the  funds  for 
the  purpose  of  a  settUment  by  way  of  provision  for  the  wife, 
would  change  the  property,  as  he  says  "  The  whole  transaction 
is  complete*!,  in  which  respect  it  differs  from  a  judgment  at  law, 
where  an  ulterior  sU-p  must  be  taken  by  the  party  recovering, 
to  make  it  operate  against  the  thing  recovered,  viz.,  the  suing 
out  a  writ  of  execution.'* 

It  is  needless,  however,  to  pursue  this  doctrine  through  the 
numerous  decisions  which  have  been  made  upon  it  by  the  Eng- 
lish courts,  since  their  number  would  tmd  rather  to  confuse  than 
to  elucidate  the  subject.  Chancellor  Kent,  in  a  very  able  opin- 
ion,  in  the  case  of  Schuyler  v.  Hoylc  and  Wife,  5  Johns.  Ch. 
Rep.  196,  has  referred  to  most  of  them,  and  he  thinks  the  rule 
may  be  considered  settled,  that  if  the  husband  sues  alone  and 
raecrers  a  judgment,  decree,  order,  &c.,  the  property  vests  in 
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hira  by  the  recovery,  and  is  so  changed  as  to  take  away  the 
wife's  right  of  survivorship  ;  but  if  the  suit  was  in  their  joint 
names,  the  wife,  as  survivor,  should  take  the  benefit  of  the  re- 
covery.— lb.  210.  In  the  case  above  cited,  the  husband  and 
wife  jointly  empowered  an  agent  to  receive  certain  property  be- 
longing to  the  wife,  and  pay  it  over  to  them,  in  connection  with 
others.  The  agent  received  the  property,  but  before  payment 
the  husband  died.  Chancellor  Kent  said,  "The  power  was  exe- 
cuted by  the  husband  and  wife  jointly,  and  the  direction  to  pay 
over  was  a  direction  to  pay  to  them  jointly  the  share  of  the 
wife  ;"  and  he  contends  that  this  does  not  show  that  the  hus- 
band intended  to  appropriate  the  property  exclusively  to  him- 
self, so  as  to  cut  oflf  the  wife's  right  of  survivorship.  True,  in 
that  case,  the  agent  was  empowered  to  admmister  as  well  as  to 
distribute  and  pay  them  their  shares,  but  the  administration  does 
not  change  the  principle.  He  was  but  carrying  out  the  powers 
conferred  upon  him  while  administering,  and,  as  to  the  parties 
who  gave  him  the  power,  was  agent,  although  he  acted  under 
authority  of  law  as  administrator. 

That  case,  we  think,  is  a  correct  exposition  of  the  law,  and, 
in  its  essential  features,  is  not  unlike  the  case  before  us.  Mr. 
Toombs  was  the  attorney  of  both  husband  and  wife,  to  recover 
this  property.  He  obtained  a  decree  in  favor  of  both,  that  the 
property  be  delivered  not  to  the  husband,  but  to  the  husband  and 
wife.  The  decree  does  not  in  any  way  alter  the  title,  but  ex- 
pressly' leaves  it  as  it  was,  in  husband  and  wife  ;  now  this  being 
the  condition  of  the  property  as  to  title,  and  the  possession  re- 
maining precisely  as  it  was  before  the  decree,  and  the  husband 
having  done  nothing  to  change  the  character  either  of  the  title 
or  possession,  down  to  the  period  of  his  death,  we  are  unable  to 
perceive  upon  what  principle  we  could  hold  that  he  had  reduced 
the  property  into  his  possession  as  husband,  so  as  to  vest  in  him 
the  exclusive  right.  If  Mr.  Toombs  had  actually  !aken  pos- 
session before  the  death  of  Col.  McNeill,  as  he  would  then  have 
held  as  the  attorney  for  both  husband  and  wife,  according  to  his 
testimony,  ir  would  seem  to  result  from  the  case  last  above  cited 
from  5  Johns.  Ch.  R.  that  it  would  not  have  defeated  the  wife's 
right  by  survivorship ;  but  it  is  not  necessary  in  this  case  to 
go  to  that  extent,  for  here,  as  we  have  said,  the  attorney  did  not 
get  the  slaves  into  his  possession  until  several  months  after  the 
death  of  the  husband. 
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Confining  our  decision  to  the  facta  of  the  case  before  us,  we 
feel  constrained,  both  upon  principle  and  the  authority  of  ad- 
judged cases,  to  hold  that  where  there  is  a  joint  retainer  by 
husband  and  wife  of  counsel,  to  recover  the  wife's  property,  and 
ft  decree  for  it  in  their  joint  names,  if  the  husband  dies  before 
the  execution  of  the  decree  by  the  delivery  of  the  property  to 
him  or  to  some  person  for  him  who  holds  as  his  bailee,  the  wife 
is  entitled  to  it  as  property  never  reduced  into  the  husband's 
possession . 

The  case  of  Nash  v.  Nash.  2  Mad.  Rep.  133,  is  a  strong 
authority  to  show  that  the  arrangement  made  between  Mr. 
Toombs  and  the  administratrix,  Mrs.  Amett,  even  if  the  agree- 
ment had  been  made  by  the  express  direction  of  Col.  McNeill, 
would  not  have  the  effect  of  vesting  the  property  exclusively  in 
him.  In  that  case,  a  father  gave  to  his  daughter,  a  married 
woman,  a  check  upon  his  bankers  for  £10,000 ;  she  had  pre- 
sented it,  and  taken  a  note  for  the  same  payable  to  herself,  which 
she  afterwards  delivered  to  her  husband,  and  who  received 
Xl,000  of  the  principal,  and  the  interest  as  it  accrued,  but 
died  before  he  received  the  remaining  £9,000.  It  was  held, 
that  the  remainder  survived  to  the  wife. — See  also  Cro.  Eliz. 
61 ;  Cro.  Car.  77. 

In  Searing  et  cd.  v.  Searing,  9  Paige  283,  it  was  held,  that 
where  debts  are  due  to  the  wife  at  the  time  of  her  marriage, 
they  belong  to  her,  in  case  she  survive  her  husband,  although  he 
may  have  brought  a  suit  for  such  debts  in  their  joint  names,  and 
recovered  a  judgment  therefor,  if  the  money  had  not  been  actu- 
ally collected  by  him  in  his  life-time. — See  also  Vaughn  v.  Wil- 
son, 4  Hen.  &  Munf.  Rep.  453 ;  Clifton  v.  Exr's  of  Haige, 
4  Dess.  Rep.  330. 

In  regard  to  our  own  decisions  bearing  directly  or  more  re- 
motely upon  the  main  point  in  this  case,  we  regret  to  find  that, 
as  in  the  English  cases,  there  is  not  that  harmony  which  is  so 
desirable  upon  ft  question  of  such  importance,  and  one  which  so 
frequently  arises.  Wo  have  looked  into  them  with  an  anxious 
wish  to  reconcile  them  if  we  could,  and  at  the  hazard  of  pro- 
loag;iBg  this  opinion  beyond  what  may  be  desired,  we  deem  it 
properbricfly  to  collate  them,  in  order  the  better  to  ascertain  their 
bearing  upon  the  case  before  us. 

The  first  deonidmiMhis  Sute  which  involves  the  doctrine  un- 
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dcr  discussion,  is  that  of  Johnson,  adm'r  of  Ramsey ,  v.  Wren' 
delivered  in  1830,  3  Stew.  Rep.  172.  That  was  an  action  of 
trover  by  the  administrator  of  the  deceased  husband,  to  recover 
from  the  second  husband  of  the  widow  (Wren)  damages  for  the 
conversion  of  slaves  alleged  to  have  come  to  the  first  husband's 
possession  upon  his  marriage,  as  the  personal  property  in  posses- 
sion of  his  wife.  The  facts  were :  James  Wardlaw,  in  1809, 
conveyed  the  slaves,  for  a  valuable  consideration,  to  hia  sister 
Jane,  who  was  residing  with  him  as  his  house-keeper  ;  she  hired 
them  to  James  for  ten  years  ;  before  the  expiration  of  the  time, 
and  while  Jane  was  controlling  the  slaves  as  house-keeper  for 
her  said  brother,  and  in  his  absence  from  home,  she  married 
Ramsey,  his  overseer  ;  in  a  few  days  afterwards  Ramsey  died, 
leaving  the  slaves  as  he  found  them.  The  widow  afterwards 
married  Wren,  and  brought  to  him  the  possession  of  the  slaves, 
and  they  removed  from  South  Carolina  to  Alabama.  The  ques- 
tion was,  whether  these  facts  showed  that  the  plaintiff  was  enti- 
tled to  recover.  The  court  held,  upon  the  authority  of  Wal- 
lace et  ux.  V.  Taliaferro  et  ux.^  2  Call  437,  Schuyler  v.  Hoyle, 
supra,  and  the  doctrine  as  laid  down  by  Judges  Reeves  and  Kent, 
(Reeves'  Dom.  Rel.  Ch.  1 ;  2  Kent's  Com.  115-6,)  that  he  was 
not  ;  that  the  first  husband  "  never  had  the  actual  or  potential 
possession  of  the  slaves,"  and  consequently  no  right  was  trans- 
ferred to  his  personal  representative  to  sue  for  them. 

The  next  year  (1831,)  the  case  of  Mayfield  v.  Clifton  (2  Stew. 
375)  came  up,  in  which  the  facts  were  :  One  Thomas  Murphy 
died,  leaving  a  widow  and  two  children,  for  one  of  which  May- 
field  was  appointed  guardian.  The  widow  administered,  and 
married  Clifton,  the  defendant,  and  before  any  settlement  of  the 
administration,  or  distribution  of  the  property  of  Murphy's 
estate,  she  died.  Mayfield,  the  guardian,  filed  his  petition  for 
his  ward's  share  of  the  estate,  and  the  question  was,  whether  he 
should  have  one  third  or  one  half  of  the  estate — in  other  words, 
whether  the  third  to  which  Murphy's  widow  was  entitled  be- 
longed to  Clifton,  her  second  husband.  The  court  held  that 
he  had  not  reduced  the  property  into  possession,  as  husband,  and 
that  holding  it  as  administrator  in  right  of  his  wife  gave  him  no 
title  to  it  after  her  death ;  citing  the  previous  case,  also  12 
Ves.  Jr.  497,  in  which  the  husband  held  the  wife's  property  as 
executor  and  trustee  under  a  will,  making  her  residuary  legatee. 
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and  ha«l  dlspofctl  of  sonic  of  it  as  hia  own,  but  the  remainder 
waSy  notwithstanding  such  disposition,  held  to  be  the  wifea  af- 
ter his  death;  and  rilying  upon  Clancy's  Rights  of  Mar.  W. 
p.  p.  8,  9,  as  to  the  rij^lit  of  survivorship  deduciblc  from  the 
parties  who  may  or  must  unite  in  the  action. 

The  case  of  Hogin  v.  Bell  et  al.^  in  1833,  4  S.  &  Porter  286, 
•firms  tlie  doctrine  of  the  two  previous  cases,  holding  '*  that  it 
is  not  sufficient  that  the  husband  should  have  held  us  guardian, 
executor,  or  other  trustee  or  agent,  but  he  must  have  possessed 
the  property,  quan  husband^  for  himself  and  wife."  ft  appear- 
ed, however,  that  pending  the  coverture,  the  wife  being  entitled 
under  a  will  loaning  the  slaves  to  her  for  life,  remainder  to  the 
heirs  of  her  body  which  she  might  leave,  and  in  case  she  should 
leave  none  such,  over  to  her  four  brothers  and  sisters,  two  of 
these  brothers  had  released  their  remainder  to  the  wife,  and 
another  had  died  ;  the  wife  then  dietl  without  issue,  ^and  it  was 
hell!  that  the  husband,  having  held  the  actual  possession  under 
claim  cf  title  in  right  of  his  wife,  was  entitled  to  these  inter- 
ests thus  accruing  during  coverture.  It  was  said  "there  was  no 
means  by  which  the  husband  could  change  the  nature  of  his 
possession,"  &c. 

Thus  stood  the  decisions  until  1839,  when  the  case  of  Magee 
V.  Toland  came  up,  all  the  judges  who  presided  in  the  last 
mentioned  case  having  gone  off  the  bench.  The  facts  were:  On 
the  I  St  January,  1835,  the  slave  in  controversy  was  delivered 
to  Magee  on  a  bailment  for  hire  for  one  year  by  Hays,  as  the 
guardian  of  Miss  Jane  Carnathan.  Tn  June  of  that  year,  Jane 
married  Toland,  the  plaintiff,  and  died  in  August  following 
without  issue,  Toland  never  having  possession,  but  Magee  hold- 
ing under  the  contract  of  hire,  and  not  otherwise.  The  question 
was,  whether  Magee's  possession  enured  to  the  benefit  of  Toland, 
BO  as  to  vest  in  him  the  right,  as  husband,  to  the  exclusion  of  the 
wife's  next  kin,  or,  in  other  words,  whether  the  marriage  oper- 
ated upon  property  thus  situated  so  as  to  vest  it  exclusivelv  in 
the  husband.  It  was  held  that  the  possession  of  tho  bailee  of 
the  guardian  was  the  possession  of  the  ward,  and  upon  her  mar- 
riage is  eo  instanti  transferred  to  the  husband ;  and  the  pos- 
session, in  point  of  law,  is  as  much  his,  as  it  could  afterwards 
bs  by  actual  manucaption.  1  he  court  docs  not  expressly  over- 
rule Johnsoa  v.  Wren,  but  draws  the  distinction  between  the  two 
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cases,  viz.,  that  in  the  case  cited  the  wife  was  the  survivor, 
while  in  Ma  gee  v.  Toland  the  husband  survived ;  and  it  was 
said  that  Mayfield  v.  Clifton  was  not  opposed  to  the  view  then 
taken  by  the  court,  because  it  was  decided  on  the  conflicting 
claims  of  a  husband  and  the  children  of  the  deceased  wife,  as 
to  her  undivided  distributive  share  in  a  former  husband's  estate. 

Now.  I  submit,  with  all  respect  for  the  distinguished  learning 
of  the  judges  who  delivered  the  opinion  in  Magee  v.  Toland, 
vihethcv  the  principle  upon  .whick  that  case  is  made  to  turn^ 
namely,  that  the  possession  of  Magee  not  being  adverse,  the 
slave  was  not  a  chose  in  action  in  his  hands,  and  so  the  hus- 
band's right  attached,  and  was  complete  by  virtue  of  the  mar- 
riage, does  not  directly  impinge  the  doctrine  as  asserted  by  the 
two  cases  in  3  Stewart.  In  neither  of  these  cases  was  the 
holding  adverse,  or  the  property  a  chose  in  action,  as  defined  by 
the  court  in  Magee  v.  Toland  ;  and  if  the  effect  of  the  mar- 
riage, without  more,  is  to  operate  a  complete  and  absolute  in- 
vestiture of  title  in  the  hust-and,  in  all  cases  where  the  proper- 
ty  is  not  held  adversely,  it  would  seem  to  follow  that  the  two 
former  cases  above  relcrred  to  were  incorrectly  decided. 

In  Bibb  v.  McKinley  et  al.,  9  Por.  (336,  the  earlier  cases 
were  cited  with  approval,  and  it  was  said  that  property  was  in 
possession  when  a  man  had  both  the  right  and  the  occupation, 
but  in  action  when  a  man  had  not  the  possession  but  the  right 
to  possess  the  thing.  In  that  case,  the  property  sought  to  be 
recovered  was  bequeathed  to  the  wife,  with  her  two  brothers,  to 
be  equally  divided  between  them  by  the  executors,  who  were 
appointed  testamentary  guardians,  and  who  had  taken  receipts 
as  guardians,  but  had  acted  merely  under  the  will,  and  the  dis- 
bursements made  had  been  credited  to  them  in  their  settlement 
as  executors.  The  wife  died  before  the  property  was  divided, 
and  while  it  was  in  the  hands  of  the  executors.  Held,  that  it 
did  not  go  to  the  husband.  The  case  of  Magee  v.  Toland  was 
considered  as  having  settled  that  the  possession  of  the  guardian 
was  the  possession  of  the  ward,  but  the  possession  of  the  exec- 
utor was  not  to  be  considered  the  possession  of  the  legatee. 

The  next  case  immediately  bearing  upon  the  point  is  that  of 
Pitts  V.  Curtis,  4  Ala.  Ri'p.  350 ;  in  which  it  was  decided,  that 
a  bequest  of  a  slave  to  the  testator's  son,  until  the  slave  arrived 
at  the  age  of  21  years,  and  the  remainder  to  a  married  daugh* 
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ter.  Tested  suob  an  intercfit  in  tho  husband  of  t\\e  daughteri  as 
entitled  bim  to  the  slave  upon  the  assent  of  the  executor,  al- 
though the  wife  died  before  the  termination  of  the  particular 
estate. 

Tho  court  say  :  ''  It  is  of  no  moment  that  the  actual  occu- 
pancy, or  right  to  the  present  possession  for  an  ascertained 
period,  was  m  another.  That  is  nothing  more  than  exists  in 
every  baihnent ;  ami  no  principle  is  better  ascertained  than  that 
the  possession  of  the  bailee  is  tlie  possession  of  the  bailor.  The 
rule  ^of  law  is,  that  the  general  property  in  a  chattel  draws  to 
it  the  posse^ision."  And  it  was  considered,  that  as  the  special 
property  in  the  pliintiff  was  consistcn«;  with,  so  it  was  the  pos- 
session of  the  tenant  in  remainder,  who  had  a  general  property 
in  the  slave.  Now,  we  apprehend,  this  decision  was  entirely 
correct,  but  it  would  be  difficult  to  sustain  it  upon  the  doctrine 
on  which  it  is  rested  by  the  court.  The  gift  of  the  vested  re- 
mainder was  to  a  married  rcomau^  and  it  only  required  the  as- 
sent of  the  executor  to  perfect  the  husband's  title.  In  such 
ea^es,  it  is  not  necessary  for  the  husband  to  reduce  it  to  pos- 
session ;  for  it  vests  by  operation  of  the  bequest  and  the  execu- 
tor *8  assent,  and  the  death  of  the  wife  does  not  divest  the  title 
out  of  the  husband. — Mtchen  v.  Machen,  15  Ala.  Rep.  377. 
But  even  in  such  case,  if  the  husband  does  not  reduce  the 
property  into  possession,  and  takes  no  step  towards  its  appro- 
priation or  disposition  befuro  his  death,  die  wife  takes  it  as 
survivor. — See  Banks  v.  Marksberry,  3Litt.  Rep.  281 ;  4  ib. 
856;  Wilkinson  v.  Perrin,  7  Mon.  216;  Comyn's  Digest 
Tit.  Baron  and  FemeE.  3,  F.  1;  Berry  v.  McAllister's  Exrs., 
Cam.  &  Nor.  Rep.  100.  The  law  does  not  favor  constructive 
poeeeesioD  so  as  to  defeat  the  wife's  right  by  survivorship  ;  and 
ify  in  t  Curtis,  the  husband,  instead  of  the 

wife,  1: —  --- -,     the  authorities  clearly  show  that  she, 

aitd  not  his  admiui^itrator,  would  have  been  entitled. — Turner  v. 
Davis,  1  B.  Mon.  If  I  v.  Buckingham  &.  Wile,  Cru. 

Jac.  77  ;  S.  C.  ib.  ».  . ,  .^^  et  al.  v.  Taliafero  et  al.j  su- 
pra; Upshaw  V.  Upshaw,  2  Hen.  &■  Munf.  381 ;  Thomas  v. 
Kennedy,  4  B.  Mon.  236  ;  Greer's  Heirs  v.  Boooe,  5  >6.  556 ; 
Ring  €t  al.  v.  Ba!drijje,  7  ib.  odb. — See  also  Smith  v.  bcudder, 
11  Svrg.  &  Rawie  S2.5  ;  Bohn  v.  Houdly,  7  Hur.  &  John.  257  ; 
Dado  r.  Alexander,  I  Wash.  30 ;  Gregory  v.  Marks,  1  RaQ<^ 
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dolph  555  ;  2  Bacon's  Abr.  (Bouvier's  Ed.)  23  ;  Whitaker'v. 
Whitaker,  1  Dev.  310  ;  ib.  456 ;  Blount  v.  Bestland,  5  Ves.  Jr. 
615 ;  9  ib.  174  ;  4  ib.  751 ;  Hernsley  v.  Lee,  2  Madd.  16,  re- 
examined and  aiSrraed  ;  see  1  Roper's  Husband  and  Wife,  238, 
and  appendix  to  vol.  2nd.  We  notice  the  case  of  Pitts  v.  Cur- 
tis more  particularly,  because  the  dictum  of  the  learned  judge, 
which  declares  that,  "  upon  the  death  of  the  husband  before 
his  wife,  the  property  would  have  gone  to  his  representatives," 
may  mislead,  as  we  think  it  is  opposed  to  the  current  of  author- 
ities applicable  to  such  cases,  and  is  certainly  in  opposition  to  the 
leading  case  in  this  State,  namely  Johnson  v   Wren,  3  Stew. 

The  case  of  Woodly  v.  Findley  et  al,  9  Ala.  Rep.  720-1, 
shows,  that  when  the  wife's  chose  in  action  accrues  during  the 
coverture,  the  husband  may  exercise  an  election  whether  or  not 
he  will  join  his  wife  with  him  in  an  action  to  recover  it.  And 
in  Andrews  &  Bros.  v.  Jones,  10  Ala.  Rep.  442,  it  was  said, 
if  the  suit  be  brought  in  their  joint  names,  and  the  husband  and 
wife  recover  judgment  accordingly,  for  a  debt  due  to  the  latter 
before  marriage,  and  the  husband  dies  before  it  is  collected,  the 
right  survives  to  the  wife  ;  citing  9  Paige  200,  and  2  Bail. 
Rep.  477.  Mr.  Roper  (vol.  1  p.  216,)  says  :  "  Decrees  s«  far 
resemble  judgments  at  law  in  this  respect,  that  until  the  money 
be  ordered  to  be  paid,  or  declared  to  belong  to  the  husband,  the 
wife's  right  will  remain  undisturbed;  and  as  a  joint  judgment 
will  survive  to  the  wife,  if  her  husband  die  before  execution  is 
awarded,  so  will  a  joint  decree,  until  an  order  be  obtained  for 
payment,  or  declaring  the  money  to  belong  to  the  husband.''^ 

In  Terrell  et  al.  v.  Greene  et  al.,  11  Ala.  Rep.  207,  a  deed 
was  made  of  slaves  to  a  husband,  in  trust  for  his  wife  and  chil- 
dren ;  the  husband  took  possession,  and  died  ;  but  as  he  held  as 
trustee,  and  not  as  husband,  it  was  considered  his  marital  rights 
never  attached.  The  case  of  McDaniel  v.  Whitman,  16  Ala. 
Rep.  343,  and  which  is  based  upon  the  decision  in  Magee  v. 
Toland,  supra,  holds,  that  money  in  the  hands  of  a  guardian, 
belonging  to  a  female  ward  who  marries  and  dies,  belongs  to 
the  surviving  husband,  upon  the  doctrine  that  the  possess- 
ion of  the  guardian  is  the  possession  of  the  ward,  and 
her  possession  is  that  of  her  husband;  so  his  mari- 
tal right  attached,  and  his  title  was  not  defeated  by  her 
death.  Nevertheless,  had  the  husband  died  before  the  wife,  it 
25 
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it  said,  the  demand  would  bavo  survived  to  ber,  and  that  he 
cannot  recover  a  judgment  for  it  upon  a  settlement  in  the  Or- 
phans Court,  while  she  is  living,  in  bis  own  name,  but  only  in  the 
name  of  himself  and  wife. — Crenshaw,  guardian  &c.,  v.  Hardy, 
8  Ala.  Rep.  653;  Hudson,  guar.,  v.  Parker,  9  ib.  413. 

The  case  of  Chambers  ct  al.  v.  Perry,  17  Ala.  Rep.  729, 
780,  is  a  greater  extension  of  the  principle  asserted  by  Mogce 
T.  Toland,  than  was  made  in  McDaniel  v.  Whitman,  supra. 
In  this  case  also,  the  husband  was  the  survivor,  and  the  wife 
had  property,  in  which  three  others  were  jointly  interested,  in 
the  hands  of  her  guardian,  appointed  by  a  decree  of  the  Chan- 
cery Court,  and  which  decree  provided  that  the  female  ward  and 
her  husband,  should  she  marry  before  she  arrived  at  the  age  of 
21  years,  might  apply  to  the  register  of  said  court  to  have  dis- 
tribution made,  who  should  appoint  five  discreet  freeholders, 
to  make  the  allotment.  His  application  was  made,  and 
the  commissioners Verc  appointed,  who  proceeded  to  designate  the 
slaves  designed  for  the  applicants,  but  before  the  confirmation  of 
their  report,  the  wife  died.  Held,  that  the  husband's  right  to 
the  property  was  complete,  the  possession  of  the  guardian  being 
the  possession  of  the  ward.  But  we  apprehend  that  it  could 
not  successfully  be  maintained,  that,  had  the  tcife  survived,  the 
action  which  she  and  her  husband  had  taken  with  reference  to 
the  property  would  have  defeated  her  right.  If  so,  the  cases  of 
Crenshaw  v.  Hardy  and  Hudson  v.  Parker  were  incorrectly  ruled. 

The  same  doctrine  of  constructive  possession  again  came  up 
in  Hopper,  adm'r,  v.  McWhorter,  18  Ala.  Rep.  229,  in  which 
there  was  a  gift  of  slaves  to  four  infant  children  to  be  equally 
divided  between  them^  and  the  slaves  were  left  by  the  donor 
with  the  mother  of  the  children,  who  retained  them  for  15  years, 
and  then  made  a  division  by  the  consent  of  the  donees.  Before 
the  division,  one  of  the  children  married,  and  her  husband  had 
died,  and  she  had  married  a  second  husband,  who  received  his 
wife's  share  of  the  negroes,  to  recover  which  this  suit  was 
brought  by  the  first  husband's  administrator.  It  was  held  that  the 
first  husband's  right  was  complete,  and  his  administrator  entitled. 
This  decision  goes  beyond  any  which  this  court  had  made  in  de- 
priving the  wife  of  her  right  to  property,  over  which  the  husband 
bad  exercised  no  control  or  dominion,  and  which  he  had  never 
had  in  actual  possession,  or  claimed  in  any  way,  so  far  as  the 
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proof  disclosed.  Although  it  received  my  sanction,  more  ma- 
ture reflection  and  thorough  investigation  have  satisfied  me  that 
it  was  incorrectly  decided. 

It  will  be  manifest  from  this  examination  of  our  own 
decisions,  that  none  of  them,  when  applied  to  the  facts 
of  the  case  before  us,  sustains  the  claim  of  the  husband's 
executors.  The  slaves  were  choses  in  action ;  the  title  to 
them  was  in  dispute,  and  a  suit  was  necessary  to  settle  the 
conflicting  rights  of  the  parties.  This  suit  was  brought,  and  a 
decree  rendered  in  favor  of  husband  and  wife,  but  the  subject 
matter  of  the  recovery  had  not  been  reduced  to  possession. 
Suppose  the  administratrix,  Mrs.  Arnett,  finding  that  Col. 
McNeill  was  dead,  and  that  there  was  a  conflict  between  his 
widow  and  executors,  as  to  which  of  them  should  take  the 
property,  had  filed  her  petition  in  the  cause,  setting  forth  these 
facts,  is  it  not  very  clear  that  the  court  of  equity  in  Georgia 
would  have  given  the  property  to  the  surviving  wife?  We 
think  it  quite  clear  from  the  principles  asserted  by  the  Supreme 
Court  of  that  State  in  Bell  et  al.  v.  Bell,  1  Kelly's  Rep.  637, 
that  it  would.  We  apprehend,  also,  that  while  the  decree  re- 
mained unexecuted,  and  the  property  in  the  hands  of  the  bailees 
either  of  Mrs.  Arnett,  or  the  court,  the  wife,  upon  an  application 
in  the  nature  of  review,  might  have  asserted  her  equity.  This  only 
serves  to  show  that  the  husband's  right  was  not'absolute,  and  that 
the  wife's  interest  was  not  divested  by  the  operation  of  the  decree, 
as  the  court  still  retained  the  power  over  the  cause  to  direct 
that  the  decree  should  be  executed  in  favor  of  the  surviving  wife. 

It  results  from  what  we  have  said,  that  the  charge  of  the 
court  was  erroneous  ;  the  judgment  must,  therefore,  be  reversed, 
and  the  cause  remanded. 


ANDREWS  ET  AL.  vs.  HOBSO^''S  ADM'R  et  al. 

1.  When  the  defendant  in  error,  who  was  also  defendant  below,  assigns  no 
cross  errors  on  the  record,  he  cannot  be  heard  to  question  the  action  of  the 
Chancellor  in  overruling  his  demurrer  to  the  bill. 

it.    Where  a  debtor  conveys  by  deed  all  his  property,  both  real  and  perso&ftl» 
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t«  ft  trustee,  in  trost  that  he  will,  first,  mnko  the  grantor  a  reasonable 
ftllowaooe  for  the  comfortable  support  and  maintenance  of  bis  family,  and 
the  education  of  his  cbilJren  ;  secondly,  that  he  will  pay  all  the  grantor's 
debts,  and  the  debts  incurred  in  ttie  execution  of  the  trust;  and,  thirdly, 
that  be  will  then  convey  the  legal  title  to  the  property  undisposed  of  to 
the  grantor's  children ;  and  dcliTcrs  the  deed,  as  also  the  possession  of  the 
property,  to  the  trustee,  who  accepts  the  trust,  the  trusts  in  faTor  of  the 
grtntor's  oreditors  and  children  become  perfect,  and  cannot  afterwards  be 
dirsoted  or  roToked  by  any  act  of  the  grantor  or  trustee. 

5.  In  such  case,  a  court  of  equity  will  enforce  the  trust,  at  the  instnnoeof 
the  grantor's  children  ;  and  if  the  bill  allege  that  the  trustee  has  paid  all 
the  debts,  the  crclitors  are  not  necessary  parties  to  the  bill. 

4.  .k  bill  should  not  be  dismissed  for  the  want  of  proper  parties,  unless  the 
objection  is  tnkon  in  t*ie  court  below;  but  if  the  objection  is  there  taken,  and 
•onplftinant  refitses  to  amend,  his  bill  may  be  dismissed  without  prejudice. 

6.  Where  a  trustee  purchases  at  his  own  sale,  the  purchase  is  liable  to  be 
Mt  aside,  if  the  eeatuU  que  trlut  mako  known  thoir  dissatisfaction  within 
ft  reasonable  time,  and  have  never  ratified  or  confirmed  the  sale,  after  be- 
ing informed  of  erery  fact  connected  with  it  in  the  knowledge  of  the  trustee 
Boceaury  to  enable  them  to  form  a  correct  judgment. 

6.  Where  ft  father  by  deed  creates  a  vcluntary  trust  in  favor  of  his  chil- 
dren, who  are  minors,  and  delivers  the  deed  and  the  property  conveyed  by 
it  to  the  trustee,  who  accepts  the  trust,  the  grantor's  ratification  of  apur- 
ehftse  by  the  trustee  at  his  own  sale  does  not  conclude  the  beneficiaries. 

7.  And  if  the  trustee  renders  an  account  to  the  grantor,  which  is  casually 
•Xftmined  by  his  son,  one  of  the  beneficiaries,  not  being  at  the  time  aware 
of  his  own  interest  in  the  trust,  this  does  not  reader  it,  as  to  him,  a  stat«d 
account. 

8.  A  cross  bill  which  sets  up  matter  not  pertinent  to  that  of  the  orijpnal 
bill,  and  seeks  no  relief  against  the  complainant,  is  without  equity,  and 
■bould  be  dismissed. 

EaaoR  to  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  W.  W.  Mason. 

The  complainants  below,  who  are  also  plaintiffs  in  error,  set 
forth  that  they  are  children  of  Nelson  Andrews,  and  as  such 
beneficiaries  in  a  deed  of  trust  executed  by  said  Nelson  An- 
drews to  Matthew  Hobson,  deceased,  as  trustee,  for  the  benefit 
of  the  creditors  of  said  Nelson  Andrews,  and  then  for  the  use 
•nd  benefit  of  complainants.  By  this  deed,  (which  is  exhibited 
with  the  bill,)  it  appears  that  sundry  tracts  of  land,  and  a  num- 
bcr  of  slarcs,  were  conveyed  to  said  Hobson  on  the  trusts  afore- 
said. The  bUl  further  charges  that  Hobson,  as  such  trustee, 
took  possession  of  the  plantation  and  slaves  so  conveyed,  and 
continued  to  possess  and  use  them  from  the  28th  day  of  March, 
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1839,  until  the  1st  day  January,  1843,  when  he  advertised  and 
sold  the  whole  estate,  both  real  and  personal,  and  became  him- 
self the  purchaser,  at  rates  greatly  below  the  true  value  of  the 
property  ;  and  that  competition  in  bidding  at  said  sale  was  hin- 
dered by  the  conduct  of  said  Hobson,  who  made  the  impression 
on  the  minds  of  the  persons  present,  that  ho  was  causing  the 
property  to  be  bought  in  for  the  benefit  of  complainants  ;  that 
Hobson  did  not  bid  for  the  property  himself,  but  that  he  pro- 
cured a  gentleman  to  bid  it  in,  to  whom  he  conveyed  after  the 
sale,  and  who  immediately  reconveyed  to  said  Hobson  ;  that  no 
money  was  paid  on  such  sale. 

The  bill  further  charges,  that  the  proceeds  of  the  plantation, 
during  the  time  Hobson  held  it  as  trustee,  were  amply  sufficient 
to  pay  oflf  all  the  debts  of  Nelson  Andrews  intended  to  be  se- 
cured by  the  deed,  but  that  Hobson  pretends  that  such  was  not 
the  case,  and  that  even  after  the  sale  of  all  the  trust  property, 
all  the  debts  were  not  extinguished  ;  that  some  of  the  complain- 
ants are  infants  ;  that  those  who  are  of  full  age  have  in  vain 
endeavored  to  get  Hobson  to  make  a  fair  and  full  exposition  of 
the  accounts  and  vouchers  connected  with  his  management  of 
the  trust  estate. 

They  further  allege  that  the  sales  made  under  the  trust  deed 
are  illegal  and  fraudulent  as  to  them,  and  pray  that  it  be  set 
aside,  and  Hobson  and  Nelson  Andrews  be  made  to  account  to- 
gether, and  that  the  balance  of  the  trust  estate  be  decreed  to 
them. 

Hobson  answers,  admitting  the  making  of  the  deed  as  it  is  set 
out  in  the  bill,  and  that  the  land  and  slaves  conveyed  by  it  are 
also  rightly  set  out ;  he  further  admits  that  he  sold  the  property 
as  trustee,  and  that  it  was  bought  in  by  two  others  for  him,  and 
at  his  request.  He  insists  the  sale  was  fair,  and  that  the  pro- 
perty brought  its  full  value ;  that  the  sale  was  made  in  pursu- 
ance of  power  vested  in  him  by  the  deed,  and  the  proceeds  aris- 
ing from  it  were  insufficient  to  satisfy  the  debts  secured  by  the 
deed ;  that  the  crops  raised  on  the  lands,  when  superadded  to 
the  proceeds  of  the  sale  of  tho  trust  property,  did  not  pay 
the  debts,  but  a  balance  of  about  $2,000  remains  unprovided 
for ;  that  he  had  paid  most  of  the  debts  out  of  his  own  means, 
and  one  object  of  tho  sale  was  to  reimburse  himself  for  theso 
advancements.     With  his  answer,  he  exhibits  an  account  cur- 
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rent,  between  himself  and  Nelson  Andrews,  in  relation  to  tiie 
debts  chargeable  on  the  trust  estate,  and  avers  that  he  had  read 
it  over  to  said  Andrews,  who  admitted  its  correctness,  and  that 
tho  complainant  Andrew  S.  Andrews  had  seen  it,  and  had  it  in 
his  possession  for  about  two  yeors,  without  objecting  to  any  por- 
tion of  it.  Ho  avers  that  it  is  a  fair  and  correct  accounting, 
aiid  that  the  complainants  should  not  be  allowed  to  disturb  it. 
The  answer  concludes  with  a  general  demurrer  to  the  bill. 

Nelson  Andrews  answers,  admitting  the  truth  of  the  allega- 
tions of  the  bill. 

There  are  several  amended  bills,  and  two  bills  of  revivor  ; 
but  the  former  relate  only  to  the  matter  of  accoont,  and  tho 
latter  are  61ed  to  bring  in  parties  as  representatives  of  those  who 
had  died  pendente  lite.  These,  so  far  as  they  are  important,  are 
noted  in  the  opinion,  as  also  the  cross  bill  of  Nelson  Andrews, 
and  the  matters  arising  out  of  it. 

On  the  hearing  in  the  court  below,  the  Chancellor  dismissed 
both  bills,  and  his  decree  in  this  behalf  is  here  assigned  for 
error. 

E.  W.  Peck  and  S.  F.  Hale,  for  plaintiffs  in  error  : 
Although  a  court  of  chancery  might  not  enforce  the  specific 
execution  of  a  voluntary  covenant  or  ngreoment,  made  by  Nelson 
Andrews,  to  create  this  trust  for  the  benefit  of  complainants, 
who  are  his  children  ;  yet,  as  the  trust  has  been  created  by  Iiim, 
and  fully  executed  on  his  part,  he  having  conveyed  by  deed  the 
legal  tiile  to  the  trustee,  and  on  his  part  renounced  the  dominion 
and  control  of  the  same,  and  the  trustee  having  accepted  the 
trust,  and  covenanted  to  execute  it,  a  court  of  equity  will  inter- 
pose and  enforce  its  execution.— -6  Vesey  661  ;  2  Story's  Eq. 
§  973 ;  3  Brown's  Ch.  R.  14,  note  (A.) 

But  it  is  said  that  the  right  to  sell  upon  a  certain  contingency, 
which  is  vested  in  the  trustee  by  the  deed,  is  a  power ;  and  al- 
though  improperly  executed  by  the  trustee,  that  it  might  be 
ratified  by  the  donor.  There  would  be  some  force  in  this  sug- 
gestion, if  the  right  to  sell  conferred  on  Hobson  was  a  mere 
naked  power;  but  it  is  a  power  coupled  with  a  trust,  and  that 
trust  is  in  favor  of  these  complainants  and  others.  Suppose 
Hobson  had  refused  to  execute  the  power  ;  these' complainants 
ooald  have  invoked  the  aid  of  a  court  of  equity  to  compel  its  exe- 
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cution,  because  they  are  parties  in  interest, — 2  Story's  Equity 
§  1060.  Hut  Hobson  has  executed  the  power  improperly ;  cer- 
tainly, then,  they  are  the  proper  parties  to  apply  to  the  court 
to  set  aside  the  improper  execution,  and  have  it  executed  pro- 
perly. Their  interest  cannot  be  impaired  by  the  act  or  omission 
of  Nelson  Andrews,  who  has  no  interest,  and  who  does  not  in 
any  way  represent  them  or  their  rights.  All  the  authorities 
hold,  that  such  a  sale  by  a  trustee  will  be  set  aside,  not  at  the 
election  of  the  grantor  in  the  deed  or  donor  of  the  power,  but  at 
the  election  of  the  beneficiaries.  To  hold  otherwise  would  be  to 
make  their  rights  dependent  on  the  caprice  of  another,  having 
no  interest  in  common  with  them. 

If  a  trustee,  or  person  acting  for  others,  sells  the  trust  estate, 
and  becomes  himself  the  purchaser,  or  interested  in  the  purchase, 
the  cestuis  que  trust  are  entitled,  as  of  course,  to  have  the  sale 
set  aside,  and  the  property  re-sold  under  the  direction  of  the 
court ;  and  this,  Avhether  the  sale  was  made  privately  or  at  pub- 
lic auction.  However  fair  and  honest  the  transaction,  and  how- 
ever innocent  the  purchaser  in  a  given  case,  public  policy  re- 
quires that  the  sale  should  be  set  aside  at  the  election  of  the 
cestuis  que  trust,  although  it  was  beneficial  to  them,  because,  in 
much  the  greater  number  of  cases,  no  court  is  adequate  to  the 
investigation  of  the  truth.  The  cestuis  que  trust  are  not  bound 
to  prove,  nor  the  court  to  determine,  that  the  sale  was  not  made 
in  good  faith  and  for  a  full  consideration.  The  facts  may  be  so, 
and  yet  the  parties  may  not  be  able  to  show  it.  The  rule  is  in- 
tended, not  to  remedy  an  injury,  nor  to  recompense  a  fraud,  but 
to  guard  against  the  hazard  of  abuse,  and  prevent  the  possibility 
of  their  commission ;  to  remove  the  trustee  from  temptation,  and 
thus  secure  the  rights  of  the  boneficiaries.  Hence  the  trustee 
is  not  permitted  to  change  his  relations  to  the  trust  property  by 
his  own  act,  without  the  consent  of  the  cestuis  que  trust;  but, 
after  a  sale  and  purchase  by  himself,  he  will  still  be  considered, 
by  a  court  of  equity,  as  holding  the  property  subject  to  all  the 
original  trusts.  Nor  is  there  any  hardship  in  the  rule,  because 
the  trust  estate  will  stand  as  a  security  to  him  for  any  proper 
advances  he  may  have  made. — 4  Howard's  U.  S.  R.  552  ;  2 
Johns.  Ch.  252,  265  ;  1  Hopkins'  Ch.  515,524;  White  &  Tudor'a 
Lead.  Cas.  in  Eq.  125,  (65  Law  Lib.,)  and  cases  cited  in  notes ;  1 
Story's  Eq.  §  322 ;  4  Porter  283 ;  7  Sm.  &  Mar.  409. 
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That  the  trustee  is  a  mortgagee,  or  otherwise  interested  in 
the  proceeds  of  the  sale,  docs  not  affect  the  principio  above 
stated.— 4  How.  supra;  S  Sanford's  Oh.  R.  61 ;  3  Yerg.  201 ; 
2  Dev.  Eq.  R.  292;  White  &  Tudor's  Leading  Cases,  supra. 
The  case  cited  by  defendants'  counsel,  from  1  Jac.  &  VV.,  is 
not  in  derogation  of  this  principle,  but  sustains  it. 

Where  there  arc  infant  ccstuis  que  trust,  as  in  this  case,  the 
trustee  can  only  purchase  by  leave  of  a  court  of  chancery. — 5 
Vesey  682;  13  ib.  601;  1  Ball  &  Beatty  418.  And  an  infant 
can  do  no  act  to  confirm  the  sale. — 1  Ball  &  Beatty  338. 

But  it  is  insisted,  that  the  sale  has  been  so  far  ratified  that  it 
cannot  now  be  set  aside  at  the  instanr^e  of  these  complainants. 
Wc  have  seen  that  no  act  of  Nelson  Andrews  can  operate  as  a 
ratification  of  the  sale,  as  against  these  parties,  because  he  in 
no  way  represents  their  interests,  as  they  have  vested  rights 
under  the  deed  independent  of  him.  But  the  facts  do  not  show 
a  ratification  of  the  sale,  even  as  to  him,  because  the  law  requires 
that  the  act  of  ratification  should  be  freely  done,  not  under  the 
pressure  of  want  or  dependence,  as  Nelson  Andrews  was  imme- 
mediatcly  after  the  sale ;  that  he  should  know  that  the  transac- 
tion was  impeachable,  and  that  he  should  intend  at  the  time,  by 
the  act  done,  to  confirm  it. — White  &  Tudor's  Lead.  Cas.,  notes 
on  p.  136 ;  1  Ball  &  Beatty  338^^  2  ib.  317.  All  the  facts  of 
this  case  show,  that  Nelson  Andrews  was  in  a  helpless  condi' 
tion,  and  in  the  power  of  Hobson.  It  appears,  too,  that  he  was 
an  illiterate  man ;  and  it  is  not  shown  that  he  knew  the  sale 
could  be  impeached,  or  that  he  did  any  act  by  which  he  intended 
to  confirm  it ;  but  the  contrary  is  to  be  inferred  from  the  facts 
in  evidence. 

But  there  can  be  no  pretence  that  these  complainants  at  any 
time  confirmed  the  sale.  The  only  fact  relied  on  to  show  a  con- 
firmation, is,  that  the  account  was  at  one  time  seen  in  the  hands 
of  one  of  them,  the  only  one  then  of  age.  Hobson  never  ren- 
dered any  account  to  them,  or  requested  any  action  on  their 
part;  and  the  first  we  ever  hear  of  them  is  their  disaffirmance 
of  th«  transact  ion,  a  few  munthi  after  this  account  is  seen  in 
the  hands  of  Andrew  S.  Andrews.  Even  if  he  had  ratified  the 
•ale,  after  full  knowledge  of  all  the  facts,  his  ratification  could 
not  bind  the  others,  who  did  not  and  could  not  consent  to  it. — 1 
Ball  &  Beatty  838  ;  10  Ala.  910 ;  I  Jac.  &  W.,  supra. 
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The  only  departure  from  the  strict  rule  laid  down  in  England, 
and  also  in  most  of  the  States,  is  in  the  case  of  sales  of  personal 
property  by  an  executor  or  administrator,  having  an  interest  in 
the  property;  and  even  that  departure  was  predicated  upon  a 
supposed  necessity. — 2  Stewart  47;  4  Porter  283 ;  6  Ala.  894. 
And  in  the  case  of  McCartney  v.  Calhoun,  17  Ala.  303,  the 
court  expresses  its  regret  that  the  rule  was  over  departed  from. 
In  this  case,  Hobson  had  no  interest  in  the  property,  but  only 
an  interest  in  the  proceeds  of  sale  ;  and  that  interest  was  vol- 
untarily acquired  by  him  after  the  creation  of  the  trust. 

The  cross- bill  ought  to  have  been  dismissed. — Nelson  &  Hatch 
v.  Dunn,  15  Ala.  512. 

Syd.  Moore  and  Wm.  M.  Murphy,  contra: 

The  bill  is  fatally  defective  on  demurrer,  first,  for  want  of 
proper  parties.  It  should  have  been  so  framed,  that  the  credi- 
tors might  come  in,  and  assert  their  rights.  The  rule  in  equity 
requires  that  all  persons  in  interest  must  be  made  parties. — 
Story's  Equity  Pleadings  §  §  72,  76.  It  is  also  bad  on  demur- 
rer, because  it  does  not  aver  that  the  debts  of  the  grantor  have 
all  been  paid,  or  that  the  property  is  more  than  sufficient  to  pay 
all  his  debts.  Unless  this  was  the  case,  the  complainants  had 
no  interest  in  the  property,  and  could  not  maintain  this  suit. 
This  fact,  therefore,  should  have  been  alleged  distinctly  and 
positively,  not  inferentially.  If,  however,  the  allegation  had 
been  made,  the  proof  would  not  sustain  it.  The  allegations  of 
a  bill  must  be  made  with  reasonable  certainty  and  precision ; 
they  must  be  direct  and  positive,  not  uncertain  and  inconalu- 
sive.— 3  Ala.  253  ;  8  ib.  767  ;  16  ib,  423  ;  Story's  Eq.  PI. 
§  §  242,  251,  255,  261,  403. 

The  payment  of  all  the  grantor's  debts,  was  a  condition  prece- 
dent to  complainants'  having  any  interest  in  the  property ;  and  a 
court  of  chancery  cannot  relieve  against  a  condition  precedent. — 
3  Eden's  R.  348  ;  Story's  Eq.  PI.  261. 

The  complainants  in  this  case,  as  the  bill  itself  shows,  are  at 
best  mere  volunteers,  seeking  specific  relief  and  performance 
against  the  voluntary  donor  and  a  purchaser  for  value.  Chil- 
dren claiming  under  an  ante- nuptial  settlement,  are  regarded  as 
purchasers ;  but  children  claiming  under  a  post-nuptial  settle- 
ment, are  mere  volunteers. — Holloway  v.  Headington,  8  Simons, 
26 
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(11  En.  Ch.  R.;)  1  Craig  k  Phil.  188,  (18  En.  Cb.  R.) 
Courts  of  equity  will  not  enforce  a  mere  gratuitouB  gift. — 1 
Story's  Equity  H  -1^7,  433  and  notes  ;  2  ib.  §  §  706,  793  ;  1 
Vesey  Jr.  50 ;  12  ib.  39  ;  Eilwards  v.  Jones,  13  Con.  En.  Ch. 
R.  377  ;  6  Vesey  C66  ;  Meek  v.  Kettlewell,  23  En.  Ch.  R. 
464;  Pulvertoft  v.  Kettlewell,  18  Vesey  84;  HoUoway  v. 
Headmgton,  11  En.  Ch.  R.  324;  4  John's.  Ch.  R.  498  ;  For- 
ward V.  Armistcad,  12  Ala.  127  ;  1  White  &  Tudor's  Leading 
Cases  203,  213.  Merc  voluntary  conveyances  will  not  be  en- 
forced in  equity,  even  against  a  subsequent  purchaser  with 
notice. — Story's  Equity  ^  426 ;  Hill  on  Trustees  83,  84,  85. 

Where  an  agreement  is  entered  into  between  two  persons,  on 
a  valuable  consideration  passing  between  them,  for  the  benefit  of 
a  third  person,  from  whom  no  valuable  consideration  passed, 
e(]uity  will  uot  enforce  that  agreement  at  the  instance  of  such 
third  person,  because  he  is  a  were  volunteer. — Crompton  v.  Yas- 
ser, 19  Ala.  260 ;  Collier  v.  Mulgrave,  21  Keen  81,  98  ;  Hill 
V.  Gorman,  1  Beav.  540 ;  1  White  &  Tudor's  Leading  Cases 
(69  Law  Library)  212;  1  Story's  Equity  §§176,433;  18 
Vesey  101 ;  1  Johns,  Ch.  261.  That  this  trust  is  executory, 
see  White  &  Tudor's  Leading  Cases  38,  39, 42,  43.  A  volun- 
tary grantee,  upon  however  fair  and  meritorious  ground,  is  con- 
sidered in  equity  as  having  no  equity  whatever,  against  a  sub- 
setjuent  purchaser  for  a  valuable  consideration  with  full  notice, 
nho  will  receive  the  aid  of  a  court  of  equity  to  enforce  the  spe- 
cific performance  of  a  contract  of  purchase. — 5  Peters'  R.  264, 
279  *.  1  American  Leading  Cases  61. 

As  to  the  validity  of  the  sale :  By  this  deed,  Hobson  was 
merely  the  agent  of  Nelson  Andrews,  for  the  payment  of  his 
debts  and  other  things.— Hill  on  Trustees  83  ;  Elmes  v.  Suther- 
land, 7  Ala.  262.  Andrews  has  taken  no  steps  to  have  the  sale 
set  aside,  but  has  confirmed  it :  The  power  was  revocable. — Hill 
on  Trustees,  sUpra,  It  is  conceded  that,  as  a  general  rule, 
courts  of  equity  will,  without  inquiring  into  the  fairness  of  the 
sale,  or  the  adequacy  of  consideration,  set  aside  a  sale  of  the 
trust  property  made  by  a  trustee  to  himself,  upon  the  applica- 
tion of  the  party  beneficially  interested.  The  sale,  however,  is 
not  void,  but  voidable  only,  (9  Ala.  961 :)  the  right  is  one  of 
election.  But  there  are  various  exceptions  to  this  general  rule, 
within  the  influence  of  some  of  which  the  case  at  bar  is  sup- 
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posed  to  fall.  In  the  first  place,  no  one  but  the  cestui  que  trust 
can  object  to  the  sale,  or  have  it  set  aside. — 14  Johns.  R.  407 ; 
Lomax  on  Executors  350 ;  White  &  Tudor's  Leading  Cases 
144.  In  this  case,  the  cestuis  que  trust  are  Nelson  Andrews 
and  his  creditors  :  until  all  his  debts  are  paid,  and  there  is  an 
ascertained  surplus  in  the  trustee's  hands,  the  complainants 
cannot  be  deemed  cestuis  que  trust. 

The  cestuis  que  trust  may  confirm  the  sale ;  and  in  that  case, 
neither  he  nor  any  one  claiming  under  him  can  afterwards  dis- 
affirm it.— 12  Vesey  355;  White  &  Tudor's  L.  C.  136,  144. 
Sales  made  by  trustees  will  not  be  set  aside,  if  there  has  been  a  rat- 
ification, or  affirmance,  or  acquiescence,  or  failure  to  apply  to  set  it 
aside  within  a  reasonable  time.-7  Sm.  &  Mar.  419.  Objections  to 
the  sale  must  be  made  within  a  reasonable  time  ;  otherwise,  the 
acquiescence  of  the  cestuis  que  trust  will  be  presumed  ;  and  the 
circumstances  of  each  case  must  determine  what  is  a  reasona- 
ble time.— 15  Petersdorf 's  Abr.  209  ;  4  Cowen  718  ;  7  Sm.  & 
Mar.  409  ;  2  Story's  Equity  1520 ;  5  Vesey  678  ;  Hill  on 
Trustees  438  ;  5  Ala.  78,  99  ;  White  &  Tudor  144.  In  the 
case  cited  from  7  Sm.  &  Mar.,  C  J.  Sharkey  lays  down  the  rule, 
that  the  assent  of  a  minor  to  such  sale  willl  be  presumed,  unless 
he  takes  immediate  steps,  on  coming  of  age,  to  have  it  set 
aside. 

Here,  not  only  did  Nelson  Andrews  ratify  and  confirm  the 
sale,  but  also  Andrew  S.  Andrews,  one  of  the  complainants,  ac- 
quiesced in  it  for  several  years  after  he  came  of  age,  with  full 
knowledge  of  all  the  facts  ;  and  this  amounts  to  a  ratification  by 
him.  It  might  be  contended,  that  this  could  not  afiect  the  oth- 
er children,  who  are  minors  ;  but  in  equity,  as  at  law,  where 
parties  sue  jointly,  if  one  is  barred,  all  are  barred. — Hardeman 
V.  Sims,  3  Ala.  747. 

It  is  also  held,  that  a  trustee  may  purchase  from  a  cestui  que 
trust,  even  at  private  sale,  if  no  unfairness  appear. — 9  Vesey 
235.  In  some  of  the  courts  it  is  held,  that  a  trustee  should  ap- 
ply to  a  court  of  chancery  for  leave  to  buy  at  his  own  sale. — 6 
Vesey  682  ;  2  Johns.  252.  But  this  rule,  which  would  lead  to 
delay,  expense  and  multiplicity  of  suits,  has  never  been  adopted 
in  this  State.  Under  the  circumstances  of  this  case,  a  court  of 
chancery  Avould  have  given  Hobson  leave  to  purchase  at  his  own 
sale ;  and  as  it  was  done  without  such  application,  equity  will 
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ooQsider  that  b«  •^'»"''  wl.w.l.  •!...  «-,..i.  t  it  •.-•If  would  liavo  ordered 
to  bo  done. 

In  this  State,  and  iti  nuun:  uUicih,  uiiotiier  qualification  or  ex- 
ceptiou  to  the  general  rulo  has  beou  adopted,  viz.,  that  a  trus- 
tee having  a  pecuniary  and  bonoficial  interest  in  the  property 
n»y  buy  at  his  own  sale,  if  it  is  properly  conducted. — 2  Stew- 
art 47  ;  4  Porter  283;  G  Ala.  803;  H  ib.  C84 ;  4  Hill's  Ch. 
R.  401 ;  2  Hen.  &  Mun.  245  ;  2  N.  H.  218.  It  is  true,  exec- 
utors and  administrators  are  particularly  spoken  of,  but  they 
are  recognized  by  all  the  courts  as  trustees. 
,  The  trustee  in  this  case  having  advanced  his  own  money  to 
pay  the  grantor's  debts,  to  an  amount  greater  than  th(  value  of 
the  trust  property,  became  thereby  a  purchaser  of  tho  jj  land, 
and  acquired  an  absolute  right  to  the  trust  property,  by  opera- 
tion of  law.— Willis  on  Trusts  78  ;  Plowden  185  ;  1  Ch.  Cas. 
199  ;  1  Jac.  &  W.  64  ;  Toller  on  Executors  238  ;  Pirtle's  Di- 
gest  425  ;  4  Porter  365 ;  1  Mo.  R.  312.  Putting  the  sale  out 
of  view,  then,  Hobson  would  be  considered,  both  at  law  and  in 
equity,  as  a  purchaser  for  value,  and  entitled  to  bold  the  prop- 
erty as  his  own. 

Hobson  having  furnished  an  account  of  his  trusteeship  to 
Nelson  Andrews,  which  the  latter  retained  nearly  two  years 
without  objection,  this  constitutes  a  perfect  and  complete  bar  to 
any  further  accounting. — Langdon  v.  Roane,  6  Ala.  518  ;  Pow- 
ell V.  Powell,  10  Ala.  900  ;  Phillips  v.  Beldcn,  1  Eden's  R.  1  ; 
1  Story»s  Equity  §523;  3  How.  Miss.  R.  393.  This  ac- 
count, having  been  called  for  by  the  bill,  is  evidence.  Its  cor- 
rectness was  admitted  by  Nelson  Andrews  :  it  was  kept  and 
examined  by  Andrew  S.  Andrews.  This  constitutes  it  a  stated 
account,  admitted  by  the  parties.  The  attempt  made  to  sur- 
charge and  falsify  it  utterly  failed.  The  complainants  are  also 
bound  by  this  as  a  stated  account,  though  some  of  them  arc 
minors,  because  Hobson  was  only  bound  to  account  with  Nelson 
Andrews,  as  they  virtually  admit ;  because  Nelson  Andrews, 
their  father,  was  their  natural  guardian,  and  competent  to  settle 
on  their  behalf ;  and  because  the  account  was  submitted  to  An- 
drew S.  Andrews,  then  of  age,  and  was  by  him  examined  and 
retained  without  objection. 

This  stated  account,  besides  being  a  bar  to  any  further  ac- 
counting, shows  that  the  debts  paid  by  the  trustee  amounted  to 
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more  than  the  entire  value  of  the  property  ;  and,  therefore,  that 
nothing  is  left  for  the  voluntary  donation  to  complainants.  The 
complainants,  then,  have  no  right  to  be  heard  in  this  court,  and 
certainly  none  to  any  part  of  this  property. 

The  legal  title  to  the  property  was  vested  in  Hobson  by  the 
deed,  and  also  by  the  sale  until  set  aside. — 2  Cowen  796  ;  7 
Johns.  Ch.  R.  25.  And  where  the  equities  are  equal,  he  who 
has  the  legal  title  must  prevail. — 1  Story's  Equity  §  64.  Nel- 
son Andrews'  creditors  having  under  this  deed  a  prior  and  su- 
perior equity  to  the  complainants,  and  Hobson  having  paid  off 
their  debts,  he  will  be  substituted  to  their  rights  and  equities  ; 
and  having  then  a  superior  equity,  as  well  as  the  legal  title,  he 
must  prevail  over  these  complainants. 

As  to  the  cross  bill,  see  Hatch  v.  Dunn,  15  Ala.;  Dan.  Ch. 
Pr.  1746;  Story's  Eq.  PL  399;  7  Johns.  Chan.  252;  Coop- 
er's Eq,  PI.  85 ;  3  J.  J.  Marsh.  252. 

LIGON,  J. — 1.  No  question  can  arise  on  the  action  of  the 
Chancellor  in  overruling  the  demurrer  to  the  original  bill  in  this 
case,  for  the  obvious  reason  that  the  defendant  has  assigned  no 
cross  errors  on  the  record,  and  we  can  only  decide  on  such  as 
are  assigned  and  insisted  upon  in  this  court. — Van  Eppes  v. 
Smith,  21  A.  R.  317. 

2.  It  is  urged  by  the  defendant  in  error,  that  the  bill  is  so 
fatally  defective,  in  setting  out  the  cause  of  action,  that  no  case 
for  relief  is  made  out,  and  on  this  ground  alone  the  decree  of 
the  Chancellor  should  be  sustained.  If  this  be  true,  this  court 
will  certainl}''  dismiss  the  bill,  regardless  of  any  demurrer,  or 
motion  to  dismiss  for  want  of  equity  in  the  court  below. 

The  complainants  set  out  in  their  bill,  that  at  the  time  it  was 
filed  they  were  the  only  surviving  children  of  Nelson  Andrews, 
one  of  the  defendants,  and  as  such  beneficiaries  under  a  certain 
deed  of  trust  made  by  him  to  the  defendant  Hobson,  bearing 
date  the  28th  day  of  March,  1839,  a  copy  of  which  deed  is  ex- 
hibited with  the  bill. 

This  deed  conveys  to  Hobson  an  absolute  title  to  the  land  and 
slaves  named  in  it,  and  then  proceeds,  "  Now  this  deed  is  upon 
trust,  that  the  said  Matthew  Hobson  shall  take  possession  of  all 
and  singular  the  several  parcels  of  land  herein  conveyed,  and  of 
the  negroes  herein  mentioned,  and  shall  by   himself,  or  by  his 
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agents  or  attorneys  to  be  chosen  by  him,  and  at  his  discretion, 
proceed  to  work  the  said  slaves,  and  cultivate  the  said  lands, 
and  in  all  things  manage  the  same  in  a  husband-like  manner,  and 
shall  have  the  disposition  and  manngoinent  of  the  crops  and  pro- 
ducts of  tho  same,  and  frutn  the  products  and  proceeds  thereof 
shall  allow  to  the  said  Nelson  Andrews  a  reasonable  allowance 
for  tho  comfortable  support  and  maintenance  of  his  family  and 
the  education  of  his  children  ;  and  shall  proceed  to  pay  off  and 
discharge  the  debts  now  contracted  of  the  said  Nelson  Andrews, 
with  such  interest  as  has  or  may  accrue  thereon,  and  costs,  and 
diargos ;  he,  the  said  Matthew  Hobson,  having  the  authority  to 
compromise,  get  day  of  payment,  or  otherwise  arrange  and  set- 
tle the  same,  to  borrow  money  for  the  purpose  of  settling  the 
same,  and  other  things  to  do  as  if  the  same  were  his  own  ;  and 
upon  this  further  trust  also,  that,  if  the  said  Matthew  Hobson, 
his  executors  or  administrators,  should  find  the  crops  insufBcient 
to  satisfy  said  debts,  within  a  reasonable  time,  either  from  a  fail- 
ure of  the  crops,  from  the  multiplicity  of  the  debts,  or  other 
cause,  or  should,  in  his  or  their  discretion,  think  it  most  advisa- 
ble to  make  sale  of  all  or  part  of  said  land  or  negroes,  or  either 
of  them,  for  the  purpose  of  paying  the  same,  or  paying  off  such 
liabilities  as  he  may  incur  in  extending  or  getting  time  upon 
any  of  them,  then  it  shall  be  lawful,  and  the  said  Matthew 
Hobson  is  hereby  empowered,  to  proceed  and  sell  any  and  such 
portion  as  he  shall  deem  proper,  upon  giving  thirty  days  notice 
in  three  or  more  public  places  in  Greene  County,  at  auction  in 
the  town  of  Greensboro,  to  the  highest  bidder,  either  for  cash, 
or  on  a  credit,  as  shall  seem  to  him  most  proper  ;  and,  upon  such 
sale  or  sales,  (should  more  than  one  take  place,)  shall  make  the 
purchaser  or  purchasers  good  and  sufficient  deed  or  deeds  to  such 
of  said  lands  as  may  be  sold,  conveying  them  in  fee  simple,  and 
shall  also  make  sufficient  conveyances  of  such  of  said  negroes  as 
shall  be  sold,  and  shall  apply  the  proceeds  of  such  sale  or  sales 
as  hereinbefore  specified,  ^nd  this  deed  is  upon  the  further 
trust  alsOf  that  so  soon  as  the  said  Matthew  Hobson,  his  execu- 
tors and  administrators,  shall  have  paid  off  all  the  debts  now 
existing  of  the  said  Nelson  Andrews,  and  discharged  all  the  lia- 
bilities of  the  said  Andrews,  or  of  himself,  or  of  themselves, 
contracted  under  or  by  virtue  of  the  trust  now  taken  upon  him, 
the  sud  Hobson,  he,  the  said  Hobson,  his  executors  and  admin- 
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istrators,  shall  conrey  to  the  children,  then  living,  of  the  said 
Nelson  Andrews,  all  the  lands  heroin  conveyed,  then  remaining 
unsold,  and  all  the  negroes  herein  mentioned,  and  then  alive  and 
unsold,  and  their  increase,  to  be  held  by  them  as  their  sole  and 
absolute  property,  subject  only  to  the  following  condition  and 
trust  :  that  the  said  negroes  and  land  so  conveyed  to  them, 
shall,  during  the  lives  of  the  said  Nelson  Andrews  and  his  wife, 
Polly  Andrews,  and  the  life  of  the  survivor  of  them,  be  subject 
to  the  maintenance  of  the  said  Nelson  Andrews  and  the  said 
Polly  Andrews,  or  the  survivor  of  them,  and  the  proceeds  there- 
of, so  far  as  the  same  shall  be  necessary,  shall  be  so  appropria- 
ted, and  the  said  Matthew  Hobson,  his  executors  or  administra- 
tors, is  and  are  hereby  directed  to  convey  the  same  in  trust  ac- 
cordingly. And  the  said  Matthew  Hobson  doth  assent  to  the 
trust  hereby  created,  and  accept  of  the  same,  and  bind  himself 
to  the  faithful  execution  of  the  same." 

This  deed  is  executed  by  Nelson  Andrews  and  Hobson  ;  it  was 
acknowledged  by  them  before  a  notary  public,  and  duly  recorded 
in  the  office  of  the  clerk  of  the  County  Court   of  Greene  County. 

By  its  terms,  the  property,  both  real  and  personal,  is  "gran- 
ted, bargained,  sold  and  conveyed"  by  Nelson  Andrews  to  Mat- 
thew Hobson,  upon  the  trusts  above  mentioned,  and  it  is  al- 
leged in  the  bill  that  Hobson  went  into  immediate  possession  of 
the  property,  and  continued  to  possess  and  manage  it  by  himself 
and  his  agents,  until  the  sales  in  the  year  1843. 

It  is  clear  that  Nelson  Andrews,  by  the  terms  of  this  deed, 
and  the  delivery  of  the  possession  of  the  property  to  Hobson, 
divested  himself  of  all  legal  estate  in  it,  and  could  not  have  re- 
voked it,  had  he  desired  to  do  so.  The  title  vested  in  Hobson, 
on  the  delivery  of  the  deed,  so  that  the  trust  in  favor  of  the 
creditors  and  children  of  Andrews  is  vested,  and  it  could  not  be 
afterwards  divested  by  any  act  of  Nelson  Andrews  alone,  nor 
by  any  concurrent  act  of  Andrews  and  Hobson,  for  the  reason 
that  the  former  had  parted  with  all  control  over  it  whatever,  and 
the  latter  had  received  it  subject  to  the  specific  trusts  of  the 
deed  under  which  he  holds  it.  To  allow  either,  or  both  of  them,  to 
use  the  property  for  any  other  purpose  than  those  set  forth  in  the 
deed  itself  would  be  a  fraud  upon  the  rights  of  the  beneficiaries; 
and  although  the  deed,  so  far  as  it  relates  to  the  complainants, 
is  to  a  certain  extent  voluntary,  yet,  after  it  was  delivered,  it 
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could  not  be  revoked  by  the  grantor,  nor  will  it  bo  tolerated 
tliat  the  trui^tee,  who  covenants  to  hold  for  them,  shall  cast  off 
and  set  up  this  fact  against   their   title. — 2  Story's 
I   J     ^     ,  i  and  notes  8  and  4. 

It  is  insisted,  howcTer,  that,  although  ^the  deed  vests  Hobson 
with  the  legal  estate,  and  difines  the  trusts  in  subjection  to  which 
he  holds  it,  yet,  as  no  valuable  consideration  pasted  from  the 
complainants  to  the  grantor,  the  trust  in  their  favor  will  not,  at 
their  instance,  be  enforced  by  a  court  of  equity  ;  that  persons 
standing  in  this  relation  are  mere  volunteers,  and  will  not  be 
allowed  to  set  up  their  claims  against  the  voluntary  donor,  or  a 
purchaser  for  value.  , 

That  a  cestui  que  trust,  who  has  paid  no  valuable  considera- 
tion to  the  grantor,  can  enforce  the  execution  of  the  trust  in  a 
court  of  equity  against  the  trustee,  has  already  been  decided  by 
this  court,  on  very  full  consideration,  in  the  case  of  Sledge's 
Adm'rs  v.  Clopton,  6  A.  R.  598  ;  and  that  he  will  be  allowed  to 
do  so  against  the  grantor,  and  a  purchaser  for  valuable  conside- 
ration with  notice  of  the  trust,  has  also  been  decide<l  in  the  case 
of  Eldridge  et  al.  v.  Turner  et  al.,  11  A.  R.  1049.  With  these 
decisions  we  are  entirely  satisfied  ;  for  it  is  the  pecnliar  pro- 
vince of  a  court  of  chancery  to  protect  the  interest  of  beneficia- 
ries, who,  having  no  legal,  yet  a  good  and  complete  claim  in 
equity,  cannot  sue  at  law.  -  If  no  relief  in  chancery  remained  to 
them,  a  fraudulent  grantor  and  tustce  might  appropriate  the 
trust  estate  to  their  own  use,  and  thus  defeat  the  ends  of  justice 
with  impunity. 

But  it  is  said  that  the  necessary  parties  complainant  are  not 
made  by  this  bill ;  that  the  creditors  of  Nelson  Andrews  are 
indispensable,  and  as  they  are  not  brought  in,  the  bill  should  be 
dismissed.  Under  the  fonu  of  this  bill,  we  do  not  think  the 
creditors,  if  any  there  be,  necessary  parties  complainant.  It  is, 
in  effect,  alleged  that  the  debts  are  all  paid ;  and  if  this  be  so, 
they  have  now  no  intori'st  under  the  deed,  and  the  sole  remain- 
ing trust  in  the  proptrty  is  that  in  favor  of  the  complainants, 
and  in  this  aspect  their  bill  is  framed. 

Again :  no  bill  should  be  dismissed  for  want  of  proper  parties 
complainant,  unless  the  objection  is  taken  in  the  court  below ; 
and  on  suggestion  of  the  names  of  the  parties  that  are  impro- 
perly omitted,   if,  after  this,  the  complainant  refuses  to  join 
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them  by  an  amendment  of  his  bill,  the  court  may  dismiss  it  with- 
out prejudice,  but  not  absolutely. 

It  is  contended,  however,  that,  as  Hobson  was  empowered  by 
the  deed  to  convey  the  legal  estate  in  the  trust  property  to  the 
complainants,  on  the  happening  of  a  certain  contingency,  .  it 
shows  that  something  remained  to  be  done  before  the  trust  be- 
came complete  in  the  complainants;  that  the  deed  of  Nelson  An- 
drews to  Hobson  is  a  mere  power,  and  consequently  revocable 
at  the  will  of  the  grantor.  It  is  further  urged  that,  as  the  grantor 
assented  to  the  sale  of  the  trust  property,  such  assent  amounted 
to  a  revocation  of  the  power.  An  examination  of  the  deed,  and 
the  trusts  created  by  it,  will  readily  show  the  fallacy  of  the  first 
part  of  this  argument,  and  establish,  beyond  controversy,  that 
the  trust  exists,  independent  of  the  power  to  Hobson  to  convey 
the  legal  estate  to  the  complainants,  and  that  this  power  is  cou- 
pled with  the  trust.  Consequently  it  is  irrevocable,  and  a  court 
of  equity  will  compel  the  execution  of  the  power. — 2  Story  Eq. 
§  1061,  and  authorities  there  cited  in  notes  1  and  2. 

The  trusts  of  the  deed  are  as  follows : 

1.  The  trustee  is  to  "  allow  the  said  Nelson  Andrews  a  rea- 
sonable allowance  for  the  comfortable  support  and  maintenance 
of  his  family  and  the  education  of  his  children,"  so  long  as  the 
property  remains  unsold. 

2.  He  is  to  pay  the  expenses  of  keeping  up  the  plantation, 
with  all  debts  created  for  this  purpose  by  himself  or  agent,  and 
the  debts  of  Nelson  Andrews  existing  at  the  date  of  the  deed. 

3.  When  these  trusts  are  executed,  he  is  to  convey  whatever 
remains  of  the  property  to  the  children  of  Nelson  Andrews,  to 
be  held  by  them  "  as  their  sole  and  absolute  property,"  subject 
to  the  trust,  that  Nelson  Andrews  and  his  wife  shall  be  support- 
ed during  their  joint  lives,  and  the  life  of  the  survivor  of  them, 
from  the  proceeds  of  the  property  so  conveyed  to  their  chi^ren. 

How  far  this  deed  would  have  been  upheld  against  a  pre-pxis- 
ting  creditor  of  Nelson  Andrews,  who  would  not  accept  thejpro- 
vision  made  in  it  for  his  benefit,  we  need  not  determine,  as'the 
question  presented  for  our  adjudication  does  not  arise  between 
such  creditor  and  the  grantor,  or  one  claiming  under  him,  but 
is  between  the  trustee  and  the  cestui  que  trust.  The  rights  of 
the  two  are  essentially  distinct,  and  are  governed  by  entirely 
different  rules.  Between  the  trustee  and  the  beneficiary,  the 
27 
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deed  must  regulate  their  rights,  and  the  former  will  not  be  per- 
mitted to  deny  the  right  of  the  latter,  but  he  may  show  that  he 
has  parted  with,  or  forfeited  it,  in  such  a  manner  as  to  deprive 
himself  of  the  privilege  of  calling  upon  the  trustee  to  account 
concerning  it. 

Had  Nelson  Andrews  executed  a  voluntary  deed,  by  which  he 
covenanted  with  Hobson,  or  any  other  person,  that  at  some  fu- 
ture time  he  would  convey  to  him  property  in  trust  for  his  chil- 
dren, this  would  not  amount  to  the  creation  of  a  trust,  and, 
being  without  consideration,  would  not  authorize  a  court  of  equi- 
ty to  interfere  in  behalf  of  those  in  whose  favor  he  promises  to 
create  such  trust,  in  order  to  compel  him  to  do  so ;  for,  in  such 
case,  he  would  have  the  rig>it  to  disaffirm  his  agreement,  and 
the  locus  penitentia  remains  to  him  until  the  deed  creating  the 
trust  is  made.  But  we  apprehend  the  rule  would  be  very  differ- 
ent, if,  in  pursuance  of  such  an  agreement,  he  were  to  execute  a 
deed  to  the  trustee,  investing  him  with  the  legal  title  to  the  pro- 
perty, and  declaring  the  trusts  which  he  engrafts  upon  it,  de- 
fining them  with  certainty,  and  appointing  a  time  when  the  trust 
shall  cease,  and  the  beneficiary  receive  the  legal  estate.  A 
direction  in  such  a  deed,  pointing  out  the  terms  and  manner  in 
which  the  trustee  shall  covwcy  iha  legal  estate  to  the  beneficiary, 
cannot  affect  the  trust  created  by  it;  neither  can  it  be  construed 
to  the  prejudice  of  the  rights  of  the  beneficiary,  nor  be  appealed 
to  for  the  purpose  of  showing  that  the  trust  is  incomplete  un- 
til the  deed  required  to  be  executed  by  the  trustee  to  the  cestui 
que  trust  is  made.  Such  a  construction  would  wholly  pervert 
the  meaning  of  the  instrument,  and  render  that  necessary  to  the 
creation  of  the  trusty  which  is  only  required  by  the  parties  to  be 
done  m  order  to  terminate  it  and  invest  the  beneficiary  with  the 
legal  estate. 

The  trust  in  this  case  was  perfect  the  moment  the  deed  was 
executed  ;  and  the  value  of  the  property,  and  not  the  nature  of 
the  interest  of  the  children,  is  rendered  contingent,  on  account 
of  the  preference  given  to  creditors  by  the  deed.  Their  right 
to  the  property,  if  any  remained  in  the  hands  of  the  trustee 
after  the  d(  bts  were  paid,  was  as  complete  in  equity  before  the 
payment  of  one  dollar  of  the  debts,  as  it  could  become  after  all 
the  debts  were  paid.  The  only  difference  is  this :  they  could 
not  call  on  the  trustee  to  convey  to  them  the  legal  estate  in 
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the  property  hefore  the  debts  were  paid,  while  the  deed  gives 
them  this  right  after  such  payment  is  made. 

2.  The  bill  seeks  to  set  aside  a  sale  made  by  the  trustee  of 
all  the  property  mentioned  in  the  deed,  at  which  he  became  the 
sole  purchaser,  and  the  question  is,  should  this  be  done  under 
the  circumstances  of  the  present  case  1 

It  is  insisted  in  favor  of  the  validity  of  the  sale,  that  the  trus- 
tee had  advanced  his  own  funds  in  payment  of  the  debts  of  the 
maker  of  the  deed  of  tiust,  (which  were  secured  by  its  provisions,) 
until  nearly  or  quite  all  the  debts  had  been  paid  by  these  ad- 
vancements and  the  proceeds  of  the  crops  raised  on  the  planta- 
tion, and  that  under  these  circumstances  the  trust  of  Hobson 
was  coupled  with  an  interest  in  the  subject  matter  of  that  trust, 
and  therefore  he  had  a  right  to  purchase  at  his  own  sale. 

It  is  conceded  by  the  defendant  in  error,  that  sales  of  trust 
property,  at  which  the  trustee  becomes  the  purchaser,  will  ordi- 
narily be  set  aside  at  the  instance  of  the  cestui  que  trust.  But 
as  some  exceptions  have  been  engrafted  upon  this  general  rule 
by  this  court  and.a  few  others,  it  is  supposed  this  case  comes 
within  those  exceptions ;  and  even  if  it  does  not,  the  sale  here 
has  been  ratified  by  Nelson  Andrews,  the  grantor  in  the  deed, 
and  acquiesced  in  by  the  complainants  for  so  great  a  length  of 
time,  that  it  must  be  treated  as  valid,  and  cannot  now  be  dis- 
turbed. The  rule  laid  down  by  Lord  Alvanley,  in  Campbell  v. 
Walker,  5  Ves.  Jr.  680,  we  apprehend  to  be  the  true  one,  in 
cases  of  sales  by  trustees,  at  which  they  become  the  purchasers. 
It  is  this  :  "  that  a  trustee,  purchasing  the  trust  property,  is 
liable  to  have  the  purchase  set  aside,  if.  in  any  reasonable  length 
of  time  thereafter,  the  cestui  que  trust  makes  known  his  dissatis- 
faction." This  rule  has  been  invariably  acted  upon  in  the 
English  courts,  so  far  as  we  have  been  enabled  to  see,  with  the 
solitary  exception  of  the  case  of  Whicheste  v.  Lawrence,  3  Ves. 
Jr.  750,  in  which  Lord  Rosslyn  held,  that  such  a  sale  was  good, 
unless  it  was  shown  that  the  trustee  gained  some  advantage  by 
the  purchase.  This  case  Avas  never  followed,  but  is  overruled 
by  Lord  Eldon,  in  the  cases  of  Ex  parte  James,  8  Ves.  Jr.  345? 
and  Ex  parte  Bennett,  10  ih.  381 ;  and  by  Lord  Alvanley,  in 
the  case  of  Campbell  v .  Walker,  supra. 

Our  own  court  has  departed  from  it  in  the  case  of  executors 
and  administrators,  who  have  an  interest  in  the  estate  which 
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tlii'v  rojiroscnt,  in  the  cases  of  Brannon  v.  Oliver,  2  Stew.  47, 
and  McliOne  v.  Spcnce,  6  Ala.  897 ;  holding  that  these  may 
purchase,  suhject  to  have  the  sale  set  aside  for  unfairness  or 
fraud.  While  we  do  not  feel  at  liberty  to  depart  from  these 
decisions  at  this  lato  day,  wc  confess  that  the  reasons  upon 
which  they  are  placed  by  the  court  that  made  them  have  failed 
to  convince  us  that  the  departure  is  proper. 

In  the  case  of  Saltmarsh  v.  Beanc,  4  Por.  283,  the  court  re- 
fused to  apply  the  principles  settled  in  the  case  of  Brannon  v. 
Oliver,  taking  a  distinction  between  executors  and  administrators 
and  other  trustees ;  and  intimating  very  pointedly,  that  the  de- 
cision in  Brannon  v.  Oliver  must  be  confined  alene  to  cases  of 
sales  made  by  executors  and  administrators,  inasmuch  as  the 
peculiar  reasons  on  which  it  is  based  are  inapplicable  to  any 
other  class  of  trusts.  We  are  willing  to  let  it  rest  at  that  point, 
but  wholly  averse  to  extending  it,  or  multiplying  exceptions  to  a 
general  rule  so  salutary  as  that  which  prevails  in  the  English 
courts,  and  which  tends  so  strongly  to  guard  the  trustee  from  those 
temptations  to  unfairness  and  fraud  to  which  the  adoption  of  a 
contrary  one  would  expose  him. — 14  Ala.  149. 

We  are  of  opinion,  therefore,  that  the  purchase  by  Hobson, 
the  trustee,  cannot  stand,  if  it  is  shown  that  the  complainants 
arc  dissatisfied  with  it,  and  have  made  known  that  dissatisfaction 
within  a  reasonable  time,  and  that  they  have  never  ratified  and 
confirmed  it,  after  being  fully  informed  of  every  fact  connected 
with  it,  of  which  the  trustee  himself  was  possessed  at  the  time 
of  such  ratification,  necessary  to  enable  them  to  form  a  correct 
judgment. 

It  is  contended  that  the  sale  was  consented  to  and  fully  rati- 
fied by  Nelson  Andrews,  and  that  Andrew  S.  Andrews,  who 
was  of  full  age  when  it  took  place,  and  who  saw  the  account 
current  which  was  rendered  by  Hobson  to  Nelson  Andrews, 
never  expressed  any  dissatisfaction  until  a  short  time  before  the 
filing  of  the  bill  in  1848.  As  to  the  other  complamants,  they 
were  then  infants,  and  had  no  power  to  affirm  it. 

The  consent  of  and  ratification  by  Nelson  Andrews  are  wholly 
immaterial,  so  far  as  the  rights  of  the  complainants  are  con- 
cerned, even  if  they  are  shown  to  exist.  He  has  parted  with  all 
title  in  the  corpus  of  the  trust  property,  and  has  only  reserved 
to  himself  an  interest  in  so  much  of  the  profits,  arising  from  the 
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use  of  the  lands  and  slaves,  as  will  support  himself  and  wife 
during  their  lives,  and  the  life  of  the  survivor.  He  cannot,  on 
this  account,  be  allowed  to  conclude  these  defendants  by  any  act 
of  his. 

The  fact  that  Nelson  Andrews  is  the  natural  guardian  of  his 
children  does  not,  as  the  defendant's  counsel  supposes,  give  him 
any  greater  power  in  this  respect.  No  guardian  has  the  power 
to  divest  the  title  of  his  ward  to  property  in  which  he  is  legally 
or  equitably  interested,  unless  it  be  done  under  the  sanction  of 
the  court  to  which  he  is  amenable ;  and,  as  he  has  no  such  power 
himself,  he  will  not  be  allowed,  by  his  consent,  to  give  validity 
to  the  act  of  another,  irregularly  and  illegally  done,  which  will 
have  that  tendency. 

There  is  no  evidence  which  shows  affirmatively  that  Andrew 
S.  Andrews,  the  only  one  of  the  complainants  who  had  attained 
his  majority  at  the  time  of  the  sale,  ever  distinctly  ratified  the 
sale  made  by  Hobson.  His  assent,  it  is  said,  must  be  presumed 
from  the  fact  that  he  saw  the  account  current  which  was  made 
out  and  handed  to  his  father  by  the  trustee.  It  does  not  appear 
that  Hobson  ever  gave  him  full  and  complete  information  con- 
cerning the  aiFairs  of  the  trust  estate,  or,  indeed,  that  he  im- 
parted anything  to  him  concerning  it,  as  one  who  was  interested 
in  it.  All  direct  communication  between  him  and  the  family  of 
Nelson  Andrews,  upon  this  subject,  seems  to  have  been  confined 
to  Nelson  Andrews  alone.  Under  these  circumstances,  the  time 
which  elapsed  between  the  sale  and  the  filing  of  the  bill  is  not 
unreasonably  long  to  enable  Andrew  S.  Andrews  to  ascertain 
the  facts  necessary  to  prepare  him  to  act  understandingly  in  the 
assertion  of  his  rights. — Roche  v.  O'Brien,  1  Ball  &Beatty  338. 
From  all  that  is  found  in  this  record,  it  does  not  appear  that 
Andrew  S.  Andrews  ever  examined  the  account  rendered  to  his 
father,  for  any  other  purpose  than  that  of  informing  the  latter 
of  what  it  contained  ;  and  this  was  rendered  necessary  by  the 
fact  that  his  father  was  illiterate  and  could  not  read  it  for  him- 
self. It  seems  to  have  been  treated  by  all  parties,  at  that  time, 
as  an  affair  in  which  Nelson  Andrews  and  Hobson  were  the  only 
parties  interested,  and  doubtless  such  was  then  the  opinion  of  all 
who  were  concerned  in  it.  It  is  evident,  from  the  answer  of 
Hobson  to  the  original  bill,  that  he  did  not  regard  the  com- 
plainants in  this  suit  as  parties  to  whom  he  was  bound  to  account, 
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or  who  were  entitled  to  any  disclosures  from  him ;  and  under 
these  circumstances,  it  would  be  a  very  rash  presumption  to 
suppose  that  he  did,  in  fact,  render  the  one,  or  make  the 
other. 

The  decree  of  the  Chancellor  dismissing  the  original  bill  is, 
therefore,  erroneous,  and  must  be  reversed. 

As  the  case  must  go  back  for  an  account,  it  may  be  as  well  to 
lay  down  a  few  general  principles,  which  must  govern  the  mas- 
ter in  taking  it. 

The  facts  shown  by  the  answer  and  proof  arc  not  sufficient  to 
give  to  the  account  rendered  by  the  truatee  to  Nelson  Andrews 
the  dignity  of  a  stated  account,  as  against  these  complainants, 
although,  as  to  Nelson  Andrews,  such  would  be  its  character. 
It  was  not  rendered  to  Andrew  S.  Andrews,  as  an  account  to 
which  he  was  in  anywise  a  party,  nor  does  his  attention  appear 
to  have  been  called  to  it  in  that  aspect  at  all.  It  would  be 
highly  unjust  to  apply  to  him  the  rule,  which  governs  incases 
where  accounts  are  rendered  to  the  party  who  has  made  them 
with  a  view,  not  only  to  their  inspection,  but  their  settlement 
also.  In  such  cases  it  is  both  just  and  right  to  charge  the 
debtor  with  their  payment,  if  he  retain  them  for  a  long  time, 
>uthout  objecting  to  them,  unless  he  can  surcharge  and  falsify 
them.  It  is  right,  in  such  cases,  to  throw  the  onus  of  showing 
errors  in  the  account  on  the  party  who  thus  retains  it. — Lang- 
don  v.  Roane's  Adm'r,  6  A.  R.  518  ;  10  A.  R.  900.  But  it 
will  not  do  to  apply  this  rule  to  cases  in  which  the  accounts  be- 
tween an  illiterate  father  and  his  creditor  casually  fall  into  the 
hands  of  the  son,  who  examines  them  solely  with  the  view  of 
informing  his  father  of  their  contents,  and  without  being  aware, 
at  the  time,  that  his  own  interests  are  involved  in  their  accu- 
racy. 

It  is  clear,  that  such  of  the  complainants  as  were  infants  at 
the  time  the  account  was  rendered,  are  not  bound  by  it. — Powell 
r.  Powell,  10  A.  R.  900. 

As  the  defendant  took  no  title  to  the  land  and  slaves  by  his 
purchase  at  his  own  sale,  they  must  still  be  regarded  subject  to 
the  trusts  of  the  deed  under  which  he  took  possession  of  them, 
and  the  account  in  the  court  below  must  be  taken  in  reference  to 
these  trusts. 

Hobson's  representative,  on  such  accounting,  must,  as  to  pay- 
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ment,  stand  in  the  place  of  the  creditors,  whose  demands  his 
intestate  has  paid,  and  be  accounted  with  as  such. 

We  deem  it  unnecessary  to  give  more  specific  instructions  in 
this  respect,  and  leave  it  with  the  Chancellor  to  add  such  others  as 
will  guide  the  master  to  correct  results.  We  will  only  add,  that 
there  is  nothing  in  the  whole  case  which  tends,  in  the  slightest 
degree,  to  raise  a  presumption  of  unfairness  or  fraud  on  the 
part  of  the  trustee  ;  the  errror  into  which  he  fell,  and  for  which 
the  sale  is  here  set  aside,  is  solely  a  mistake  of  his  powers  and 
his  rights. 

In  relation  to  the  cross  bill  of  Nelson  Andrews,  it  need  only 
be  said,  that  much  the  larger  portion  of  the  charges  and  allega- 
tions which  it  contains  have  no  connection  whatever  with  the 
matters  involved  in  the  original  suit,  [t  sets  out  a  partnership 
between  said  Andrews  and  his  co-defendant,  Hobson,  in  stock 
raising,  with  which  the  complainants  in  the  original  bill  have 
nothing  to  do,  and  which  is  entirely  unconnected  with  the  trust. 
It  also  sets  out,  that  Hobson  sold  three  negro  slaves  belonging  to 
Nelson  Andrews,  which  were  not  included  in  the  deed  of  trust 
under  which  the  complainants  claim,  and  consequently,  in  which 
they  have  no  interest  ;  with  many  other  matters,  wholly  for- 
eign from  any  legitimate  defence  which  could  be  made  to  the 
original  bill,  and  which  concern  Nelson  Andrews  and  Hobson 
alone. 

It  is  well  established,  that  a  cross  bill  is  a  mode  of  defence  to 
the  original  bill,  and  its  matter  must  be  pertinent  to  that  suit. — 
Danl.  Ch.  Prac.  1742 ;  Nelson  &  Hatch  v.  Dunn,  15  A.  R. 
501. 

On  this  cross  bill  no  relief  is  sought  against  the  complainants 
in  the  original  bill,  nor  would  its  allegations  justify  the  court  in 
granting  any.  Under  these  circumstances,  it  cannot  be  allowed 
to  stand  as  a  cross  bill,  and  was  properly  dismissed  by  the 
Chancellor.  His  decree,  in  this  respect,  is  consequently  af- 
firmed. 

A  decree  must  be  here  rendered  against  Nelson  Andrews  for 
the  costs  on  the  cross  bill  in  this  court  and  the  court  below;  and 
on  the  original  bill,  against  the  administrator  of  Hobson  for  the 
costs  of  this  court  only,  leaving  the  costs  of  the  court  below  to  be 
hereafter  disposed  of  by  the  Chancellor,  as  to  him  shall  appear 
right. 
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1.  The  proviso  to  the  first  sootion  of  the  act  of  1842,  (Clay's  Digest  820  ^92.) 
applies  only  to  that  section,  nnd  does  not  extend  to  the  vbolc  act. 

2.  The  oct  of  1802,  (Clay's  Digest  327  §  83.)  which  bars  rights  of  entry  after 
the  lapse  of  twenty  years,  is  not  repealed  by  the  act  of  1843,  (lb.  320  §  03,) 
which  limits  all  actions  for  the  recovery  of  lands  to  ten  years  after  llie 
aoemal  of  the  cause  of  action  ;  poase<;4ions  commencing  under  the  old  law 
are  goTerned  by  the  act  which  first  efifests  a  bar  in  their  favor? 

8.  In  ^ectment,  where  separate  demises  are  laid  from  sererul  tenants  in 
eommon  or  co-pnrcoicrs,  if  the  statute  of  limitations  has  effected  a  bar 
•gainst  one  of  the  lessors,  a  recovery  may  be  had  on  the  demises  from  the 
others. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  A.  Cuthbert. 

Ejectment  for  a  lot  of  laud  in  the  city  of  Mobile.  The  de- 
claration laid  joint  and  several  demises  from  Oscar  Kennedy, 
Charles  S.  Shrievc  and  Mary,  his  wife,  and  Ella  Walker,  said 
Oscar,  Mary  and  Ella  being  the  heirs  at  law  of  Joseph  Kenne- 
dy. The  defendant  having  entered  into  the  consent  rule,  and 
admitted  possession  of  a  portion  of  the  land  sued  for,  the  coun- 
sel of  the  respective  parties  agreed  on  the  following  case  : 

"  1.  That  on  the  eighteenth  day  of  January,  1817,  VVm.  E. 
Kennedy  was  the  legal  holder  of  a  Spanish  claim  for  lands  in 
Mobile  originally  granted  to  Thomas  Price,  which  was  con- 
firmed in  1820,  to  Joshua  Kcnnedj',  as  his  assignee.  The  claim, 
with  all  the  evidence  appertaining  to  it,  is  recorded  in  the  records 
of  this  Circuit  Court,  and  of  the  Supreme  Court  of  this  State, 
in  the  cases  reported  in  7  Ala.  R.  882,  11  Ala.  R.,  and  2  Ala. 
R.  574  ;  and  reference  is  made  to  this  evidence,  and  to  the  third 
and  fifth  volumes  of  American  State  Papers  (Public  Lands)  for 
the  same. 

2.  That  Wm.  E.  Kennedy,  on  the  eighteenth  day  of  Janua- 
ry aforesaid,  exocated  a  deed  of  bargain  and  sale,  by  which,  for 
f'      '  "       '  tod,  bargained  and  sold  to  Joseph  P.  Kennedy 

t'i  of  ten  acres  of  land,  situated  about  one  mile 

and  a  half  from  the  centre  of  the  town  of  Mobile,  at  a  place 
knowo  and  designated  as  the  "  Spring,"  to  include  said  Spring. 
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It  was  understood  that  the  said  Joseph  was  to  improve  said  lands 
in  a  short  time,  for  the  common  benefit.  This  deed  contains  a 
covenant  of  warranty,  and  was  duly  recorded  in  the  County  of 
Mobile. 

3.  That  Joseph  P.  Kennedy  entered  upon  said  lands,  but 
made  no  improvements  of  any  consequence  before  his  death. 

4.  That  in  1824  Joseph  P.  Kennedy  died,  leaving  three  chil- 
dren, Oscar  P.  Kennedy,  Glovina  Kennedy,  who  afterwards 
married  Robert  L.  Walker,  and  died  in  1842,  leaving  Ella 
Walker  her  heir  at  law,  and  Mary  Kennedy,  wife  of  Charles  S. 
Shrieve;  and  that  these,  the  heirs  of  Joseph  P.,  are  the  lessors 
of  the  plaintiff, 

5.  That  in  December,  1824,  Joshua  Kennedy  purchased  from 
William  E.  Kennedy  his  entire  interest  in  the  Price  claim,  with 
notice  of  this  deed,  and  prosecuted  the  claim  to  its  confirmation 
by  Congress,  by  the  act  of  March  2,  1829. — 2  Clark's  Land 
Laws,  p.  239. 

6.  That  Joshua  Kennedy,  immediately  after  his  purchase, 
claimed  and  possessed  the  land  as  his  own,  and  in  the  year  1833 
he  conveyed  it  to  William  F.  Cleaveland  and  others,  by  deed 
with  warranty,  who  entered  into  possession  immediately. 

7.  That  the  possession  of  said  Cleaveland  was  adverse  and 
continued ;  he  divided  this  land  into  lots,  and  sold  them  among  a 
large  number  of  persons,  who  claim  the  fee  simple,  and  have 
continuously  occupied  the  same. 

8.  That  John  F.  Rawls  owns  and  occupies,  at  the  date  of  the 
service  of  the  ejectment,  one  lot  in  the  Price  claim  aforesaid, 
described  in  his  consent  rule,  in  that  portion  embraced  in  the 
deed  of  William  E.  Kennedy  to  Joseph  P.  Kennedy  aforesaid, 
and  that  his  title  to  the  same  was  regularly  derived  from  Joshua 
Kennedy  and  William  F.  Cleaveland,  under  their  conveyan- 
ces. 

It  is  further  agreed  that  Glovina  Kennedy  and  Mrs.  Shrieve 
were  minors  at  the  time  of  their  father's  death,  and  became  of 
age,  the  one  in  1838,  and  the  other  in  1840. 

The  parties  hereto  submit  their  rights  to  a  recovery,  either 
for  the  whole  or  a  part  of  the  lot  above  mentioned,  upon  the 
facts  above  stated,  and  reserve  the  right  to  appeal  to  the  Su- 
preme Court,"  &c. 

Upon  the  case  thus  made,  the  court  rendered  judgment  for 
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the  plaintiff,  for  the  lot  described  in  the  consent  rule,  and  this 
judgment  is  hero  assigned  for  error. 

The  action  was  commenced  in  April,  1852. 

Stewjirt,  Chandler  and  Hamilton,  for  plaintiff  in  error  : 

1.  The  act  of  1843  contains  two  sections.  The  first  sec- 
tion refers  to  equities  of  redemption,  and  attached  to  it  is  a 
proviso.  The  second  section  declares  the  general  rule  ;  it  pro- 
vides a  bar  of  ten  years  after  the  cause  of  action  accrues. — 
Without  the  addition  of  the  general  proviso  attached  to  the  first 
section,  it  is  admitted  that,  under  the  general  rule  applied  by 
the  courts  to  regulate  the  operation  c^  statutes,  the  enactment 
contained  in  the  second  section  would  be  held  to  have  effect  only 
as  to  the  future  after  the  passage  of  the  act. — 7  Johns.  R.  477  ; 
8  Wend.  661 ;  10  ib.  363  ;  2  Greene  181 ;  1  ib.  338 ;  Wil- 
kins,  on  Limitations  140. 

In  general,  the  operation  of  a  new  law  is  confined  to  the  fu- 
ture, but  this  is  not  always  the  case ;  it  is  competent  for  the 
legislature  to  provide  that  a  new  law,  operating  upon  a  remedy, 
may  have  a  retrospective  operation  ;  and  where  this  intention 
appears,  effect  will  be  given  to  it,  but  not  so  as  to  defeat  vested 
rights.— 1  Ala.  R.  661 ;  13  Peters'  R.  45,  64  ;  2  Louis.  Ann. 
R.  611 ;  3  ib.  526 ;  3  McLean's  R.  568  ;  2  Gall.  103,  This 
principle  is  expressly  recognized  in  Henry  v.  Thorpe,  14  Ala. 
R.  103. 

We  contend,  that  the  legislature  has  made  such  provision  in 
the  act  of  1843.  That  act  is  either  prospective  only,  or  it  is 
both  prospective  and  retrospective.  The  body  of  the  first  section 
clearly  looks  to  a  retrospective  operation,  while  the  language  of 
the  second  section  may  very  properly  be  construed  to  operate  in 
cither  way  ;  but,  without  more,  under  the  general  rule,  it  would 
be  held  to  a  prospective  operation.  If  the  proviso  found  in  the 
first  section  be  applied  to  both  sections,  there  can  be  no  doubt 
of  the  meaning  the  enactment  speaks.  It  was  prepared  in  the 
very  spirit  of  the  language  used  by  the  Supreme  Court  in  13 
PcUts'  R.  64.  It  declares  the  operation  of  the  act  to  be  par- 
I,  tt  >|i,  ctive,  and  permits  any  part  of  the  ten  years,  not 
>  ..h-  ti\.',  to  be  counted  before  the  date  of  the  act.  No 
possession  existing  at  the  date  of  the  act  should  be  defended  by 
that  act,  against  a  claim  made  within  five  years  after  its  pass- 
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age.  By  the  use  of  the  proviso,  the  language  and  operation  of 
the  two  sections  are  made  harmonious.  Does  this  proviso  ap- 
ply to  the  whole  act  1  The  proviso  itself  says  that  it  does. 
*'  Where  I  find  the  words  of  a  statute  perfectly  clear,  I  shall 
adhere  to  the  words,"  says  Lord  Denman,  in  4  Nev.  &  M.  426. 
Where  a  well  known  word  is  used,  the  well  known  meaning  shall 
be  applied.— 1  Kent's  Com.  (7  Ed.)  511 ;  20  Wend.  561 ;  13 
M.  &  W.  511 ;  9  Iredell  149,  150.  The  proviso  says,  it  gov- 
erns the  whole  "  ad,"  that  is,  the  "  act  to  amend  the  law  in  re-, 
lation  to  limitations."  Certainly,  with  this  language,  nothing 
can  justify  the  court  in  deciding  that  "  act  "  means  "  section.^^ 

2.  The  claim  of  Oscar  P.  Kennedy  was  barred  by  the  op- 
eration of  the  act  of  1802.  'I'he  acts  of  1802  and  1843  both 
operate,  and  both  may  stand  together  ;  and  if  either  of  them, 
by  its  terms,  bars  a  claim,  that  bar  is  perfect.  This  is  undeni- 
able, if  the  act  of  1802  is  unrepealed ;  and  it  is  nowhere  ex- 
pressly repealed.  The  act  of  1843  does  not  expressly  repeal 
it ;  it  is  an  act  "  to  amend,"  not  an  act  to  repeal ;  the  inten- 
tion to  amend  excludes,  ex  vi  termini,  the  intention  to  repeal, 
unless  the  two  acts  conflict  with  each  other;  it  does  not  operate 
a  general  repeal,  though  it  may  work  a  partial  and  particular 
repeal  in  specific  points  of  conflict.  Repeal  by  implication  is 
not  favored  by  the  law.  In  the  absence  of  express  words  of 
repeal,  the  presumption  is  against  such  an  intention,  and  the 
two  acts  shall  stand  together  as  far  as  possible. — 24  Pick.  297, 
and  ancient  authorities  there  cited  ;  3  Ala.  R.  628  ;  6  Porter 
231 ;  9  Iredell  496,  500  ;  2  Barb.  R.  316  ;  2  Saund.  Ch.  R. 
533. 

In  cases  of  apparent  contradiction  in  the  operation  of  acts  in 
pari  materia,  it  becomes  the  duty  of  the  court  to  diminish  the 
conflict  to  the  least  possible  amount,  and  to  hold  the  former  act 
repealed  only  when  the  repugnancy  is  absolute  and  incontrover- 
tible.— See  authorities  above  cited;  also,  6  Barb.  R.  60;  2 
Cran.  358  ;  3  Gill.  R.  138  ;  3  New  Hamp.  473.  There  is  no 
such  repugnancy  between  the  acts  of  1802  and  1 843,  as  should 
induce  the  court  to  declare  the  former  repealed  by  the  latter, 
and  thus  leave  the  State  without  a  statute  of  limitations  for  ten 
years.  It  is  a  question  of  intention.  The  rules  of  construction 
adopted  by  the  court  are  only  the  means  resorted  to  to  discover 
the  intention.     The  intention  may  be  ascertained,  by  a  consid- 
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ration  of  the  object  desired  to  bo  secured,  the  evil  to  be  reme- 
died, the  history,  condition  and  policy  of  the  State. — C  Barb. 
R.  60 ;  10  Wend.  803 ;  3  Barb.  R.  306 ;  2  Saund.  533.— 
These  all  contradict  the  idea,  that  it  was  the  intention  to  repeal 
the  act  of  1802,  and  thereby,  instead  of  diminishing,  actually 
lengthen  the  period  of  limitation. 

CuTUBERT  and  Sewall,  contra  : 

The  defendants  in  error  rely  upon  the  act  of  February,  1843, 
and  upon  the  construction  given  to  it  by  this  court  in  three  scv- 
tral  cases,  which  came  before  it  at  different  times,  to  the  effect 
that  it  operated  a  repeal  of  the  forme  law  on  the  same  subject, 
and  destroyed  its  effect  in  toto  ;  and  that  the  new  law,  in  all 
oases  where  prescription  had  commenced  before  its  passage,  but 
was  not  then  complete  under  the  old  law,  created  a  bar  in  ten 
years  only  after  its  passage. — Henry  v.  Thorpe,  14  Ala.  R. 
103  ;  Nickles  v.  Haskins,  15  ih.  619  ;  Cox  v.  Davis,  17  ib. 
714. 

It  is  a  familiar  principle,  that  the  decisions  of  the  Supreme 
Court,  giving  a  construction  to  statutes,  become  incorporated 
into  the  law  itself,  and  constitute  a  part  of  it ;  and  this  is  espe- 
cially the  case  in  the  construction  of  statutes  relating  to  real 
estate.  Successive  determinations  make  the  law. — 3  Atk.  762 ; 
11  Wheaton  367  ;  2  Peters  18  ;  5  ih.  264 ;  2  Brock.  288.— 
The  above  cited  decisions  therefore,  on  the  act  of  1843,  have 
become  a  part  of  the  act,  and  a  rule  of  property,  "  and  ought 
not  to  be  disturbed,  except  for  very  cogent  reasons." — 20  Johns. 
721 ;  16  t6.  402  ;  8  Dum.  &  E.  504  ;  1  East  741 ;  7  Burn. 
&.  E.  419.  Besides,  these  decisions  have  been  suffered  to  re- 
main, until  the  very  moment  when  the  act,  by  lapse  of  time,  has 
had  all  its  effect ;  when,  by  its  repeal,  it  can  only  remain  to  reg- 
ulate rights  acquired  or  lost  under  it ;  and  when  a  change  of  its 
construction,  if  made,  could  never  operate  on  the  future,  but 
only  on  the  past,  to  affect  v^ted  rights^  and  would  be  liable  to 
all  the  objections  that  could  arise  from  giving  to  the  act  a  re- 
troactive effect. 

The  construction  heretofore  placed  on  the  act  of  1843  is  cor- 
rect on  principle.  That  act  and  the  act  of  1802  have  the  same 
general  object,  and  cover  the  same  field,  to-wit :  the  limitation 
of  actions  for  the  recovery  of  lands.    The  terms  of  the  later 
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act  are  even  more  general  and  comprehensive  than  those  of  the 
former  ;  it  provides  a  uniform  limitation  of  ten  years,  instead  of 
the  old  prescription  of  twenty  or  thirty  years.  Here,  then,  are 
two  acts,  passed  at  different  times,  relating  to  the  same  subject, 
but  containing  provisions  repugnant  to  each  other  ;  and  it  fol- 
lows, from  the  principle  universally  recognized  from  the  earliest 
times,  that  the  two  acts  cannot  stand  together,  but  the  former  is 
repealed  by  the  latter.  "  Statutes  introductive  of  a  new  law, 
penned  in  the  aflBrmative,  do  always  repeal  former  statutes  con- 
cerning the  same  matter,  as  implying  a  negative." — Harcourt  v. 
Fox,  1  Show.  520.  For  further  illustrations  of  this  rule,  see 
Dwarris  on  Statutes  673 ;  3  B.  &  Ad.  818 ;  1  M.  &  W.  135 ; 
8  Blackf.  581  ;  5  English  588;  3  McLean  212 ;  4  Wash.  C. 
C.  691 ;  1  Iowa  338  ;  3  Howard's  U.  S.  R.  635  ;  13  ib.  429 ; 
3  Greenl.  22 ;  10  Pick.  37  ;  9  N.  H.  59  ;  2  Bibb  96  ;  6  B. 
Mon.  146  ;  7  S.  &  M.  9  ;  1  Kelly's  R.  32  ;  3  Dess.  135.— 
And  the  same  doctrine  has  been  recognized  and  acted  on  in  this 
court. — Kinney  v.  Mallory,  3  Ala.  626  ;  Cole  v.  Flournoy,  9 
Ala.  402  ;  Jordan  v.  The  State,  15  Ala.  746  ;  Hirschfelder  v. 
The  State,  18  Ala.  112 ;  8  Porter  434.  But  the  act  of  1843 
is  not  merely  an  affirmative  statute,  introductory  of  a  new  law, 
implying  a  negative  ex  vi  termini  ;  it  contains  express  negative 
words,  thus  indicating  a  clear  intention  to  make  it  exclusive  as 
well  as  imperative,  and  bringing  it  within  this  modification  of 
the  rule  above  laid  down,  that,  "  if  a  subsequent  statute,  con- 
trary to  a  former  act,  have  negative  words,  it  shall  be  a  repeal 
of  the  former  act. — Dwarris  679  ;  7  B.  &  C.  12. 

If,  then,  so  much  of  the  act  of  1802  as  relates  to  the  subject 
is  repealed,  how  is  it  to  be  regarded  after  such  repeal  ?  Does 
it  wholly  cease  to  operate  at  the  motoent  of  its  repeal,  or  does  it 
still  affect  a  certain  class  of  cases,  and  cease  to  operate  as  to 
others  1  An  act  of  limitations  is  intended  to  bar  the  enforce- 
ment of  a  right,  unless  legally  asserted  within  the  time  pre- 
scribed ;  and  its  effect  is,  in  one  case,  the  acquisition  of  a  right 
of  property  by  the  possession  of  a  thing  during  the  time  limited, 
and,  in  another  case,  the  extinction  of  a  right  which  is  not  le- 
gally enforced  during  the  same  prescribed  time.  No  right  of 
property  can  be  acquired  or  extinguished  by  virtue  of  such  an 
act,  unless  the  whole  time  prescribed  has  elapsed  without  any 
interruption.     The  repealed  statute,  then,  does  not  wholly  cease 
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to  operate  tt  the  moment  of  its  repeal,  but  still  governs  all 
CMOS  where  the  entire  time  prescribed  by  its  terms  as  a  bar  had 
elapsed  before  its  repeal,  and  may  be  invoked  at  all  times  to 
protect  or  discharge  those  affected  by  it.  But  in  all  cases 
where  prescriptions  had  commenced,  but  were  not  comple  ted  at 
the  time  of  repeal,  the  repealed  law  can  have  no  effect;  as  to  them, 
it  wholly  ceases  to  operate ;  for,  if  it  was  powerless  to  aid  or 
protect  before  its  repeal,  much  less  could  it  have  any  such  effect 
after  its  repeal.  It  is  the  well  settled  rule  of  the  common  law, 
that  a  repealed  act  jmust  be  considered,  except  as  to  transac- 
tions passed  and  closed,  as  if  it  had  never  existed. — Dwarris 
676 ;  9  B.  &  C.  752 ;  7  Bing.  582.  This  doctrine  has  been 
recognized  as  established  law,  wherever  the  point  has  been  raised 
in  this  country.— 8  Blackf.  581;  7  Mnss.  140;  11  ih.  240; 
11  Pick.  850  ;  1  N.  H.  61 ;  1  Watts  2.58  ;  5  Cranch  283  ;  3 
Hals.  48  ;  7  Barr  174  ;  and  it  has  been  recognized  by  this 
court,  in  17  Ala.  82>^ ;  4  ib.  487  ;  14  t6,  435  ;  6  Porter  872  ; 
1  Stewart  847. 

If  this,  then,  be  the  empire  and  limit  of  the  repealed  law,  the 
new  law  must  commence  where  the  old  one  ceases,  and  must  con- 
trol and  regulate  all  matters  w^ifhin  its  purview  upon  which  the 
old  law  had  ceased  to  operate  ;  or,  in  other  words,  the  new  law 
must  regulate  all  things  within  its  purview,  except  such  rights  as 
were  vested  under  the  old  law.  A  new  statute  of  limitations, 
then,  must  govern  all  causes  of  action  existing  when  it  went  into 
effect,  and  not  then  barred  by  the  former  act.  This  is  not  giving 
the  statute  a  retractive  or  retrospective  effect.  A  statute 
retro-acts,  when  it  returns  to  the  past,  and  changes  it  to  the 
prejudice  of  someone,  by  taking  from  him  rights  actually  acquired 
or  vested.— 3  Dallas  301  :  7  Johns.  503  ;  2  Gall.  130;  2  Cranch 
272.  What,  then,  are  vested  ris^hts  ?  Are  prescriptions 
commenced  under  the  old  law,  but  not  completed,  vested  rights, 
which  the  new  act  cannot  regulate  1  A  proscription  commenced, 
but  not  completed,  is  neither  a  vested  or  acquired  right,  nor  a 
right  at  all.— Va«eille  on  Prescriptions,  2  vol.  4.)i  §790; 
Troplong,  2  vol.  092 ;  Theveneau  006 ;  24  Merlin's  Report.  95. 

Statutes  of  limitation  affect  only  the  remedy,  and  not  the 
right ;  and  so  far  as  rights  have  not  been  already  acquired  un- 
der them,  they  are  subject,  at  all  times,  to  be  changed  or  modi- 
fied by  the  legislative  will.— 2   Mass.  84;  3  Johns.    264;  2 
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Vermont  540;  13  East  439  ;  10  B.  &  C.  903  ;  2  Bing.  N. 
C.  202,  209,  216  ;  5  Clark  &  Fin.  13,  17  ;  4  Walts  &  Serg. 
218  ;  4  Humph.  14  ;  9  S.  &  M.  310 ;  1  Hill  325 ;  4  Wheaton 
20T  ;  3  Peters  280 ;  9  Howard  526  ;  8  Porter  84 ;  1  Ala.  312  ; 
Story  on  Con.  of  Laws,  §  §  576, 577,  578 ;  2  Kent's  Com.  472. 

But  justice  and  sound  policy  indicate,  that,  whenever  a  pre- 
scription is  shortened  by  statute,  there  should  always  be  allow- 
ed, between  its  passage  and  the  limit  which  it  establishes,  a 
sufficient  time  for  those  against  whom  it  operates  to  prosecute 
their  rights.  Statutes  of  limitations  are  always  prospective  in 
their  operation  :  they  always  loook  to  a  future  limit,  but  not  ex- 
clusively to  future  causes  of  action  ;  they  apply  to  all  causes 
of  action  pending,  and  not  already  barred  when  they  go  into 
effect,  whether  originating  at  that  moment  or  previously,  unless 
otherwise  expressly  provided.  These  views  are  sustained  by  the 
civiUans,  and  by  the  following  common  law  authorities. — 3  Peters 
289  ;  2  Denio  579,  585  ;  10  Wend.  363. 

In  applying  statutes  of  limitations  to  prior  causes  of  action, 
the  time  elapsed  before  the  statute  goes  into  effect  cannot  be 
counted  as  any  part  of  the  prescription  :  such  causes  of  action 
only  accrue,  in  the  contemplation  of  the  act,  when  it  commences 
to  operate  on  them,  and  consequently  the  prescription  required 
must  commence  with  the  act,  and  from  that  moment  run  out  en- 
tirely under  it.  A  cause  of  action  cannot  accrue,  in  the  con- 
templation of  the  act,  before  the  act  exists,  nor  before  it  goes 
into  effect. — Lewis  v,  Lewis,  7  Howard  776  ;  Ross  v.  Duval, 
13  Peters  62.  The  case  of  Lewis  v.  Lewis,  supra,  overrules 
the  decision  in  3  McLean  568,  which  is  relied  on  by  plaintiff  in 
error. 

But,  it  is  said,  the  legislature  intended  to  shorten  the  time  of 
limitations,  and  therefore  a  construction  of  the  act  which  would, 
in  many  cases,  prolong  it,  would  be  contrary  to  such  intent,  and 
clearly  against  the  primary  rule  of  interpretation.  It  is  ad- 
mitted that  the  intention  was  to  limit  all  actions  to  ten  years  af- 
ter the  passage  of  the  act,  because  this  is  the  express  language 
of  the  act ;  but  not  that  any  actions  should  be  barred  in  less 
than  ten  years  from  its  passage,  for  there  is  nothing  in  the 
language  of  the  act  to  indicate  such  intent,  and  no  necessity  for 
a  construction  so  repugnant  to  its  plain  terms.  The  intention 
must  govern,  but  that  intention  must  be  discovered  from  the 
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words  of  the  act,  where  they  are  plain  and  unambiguous. — 
Dwarris  694,  702;  6  B  &  C.  715;  7  ib.  660;  Vattel  265  §  257. 
Bat  the  objection  itself  recoils  on  those  who  make  it ;  for,  thcjr 
say,  the  proviso  to  the  first  section  applies  also  to  the  second, 
and  thus  prolongs  the  prescription,  to  a  certain  extent,  on  prior 
causes  of  actions.  It  lies  not,  then,  with  the  plaintiffs  in  error, 
to  make  this  objection,  unless  they  can  give  a  construction  to 
the  act  which  will  not  present  it. 

The  proviso  to  the  first  section  applies  only  to  that  section. 
There  was  a  necessity  for  its  application  to  that  section,  to  pre- 
vent a  retro-active  effect  and  a  sudden  extinguishment  of  all  reme- 
dy in  a  large  class  of  actions  to  which  it.  would  apply  ;  but  there 
was  no  necessity  for  its  application  to  the  second  section, 
which  took  away  no  remedy,  and  interfered  with  no  vested 
rights.  Besides,  the  two  sections  are  wholly  separate  and  dis- 
tinct in  subject  matter  ;  there  is  no  necessary  connection  be- 
tween them  ;  each  may  be  considered  a  separate  and  distinct 
act. — Bridgman  on  Judgments  316. 

GOLDTHWAtTE,  J — Under  the  decisions  of  this  court  in 
Hallett  &  Walker  v.  Doe,  7  Ala.  332,  and  Doe  v.  Jones,  1 1 
Ala.  63,  and  Kennedy  v.  Kennedy,  2  Ala.  571,  Joseph  P. 
Kennedy,  by  virtue  of  the  deed  from  William  E.  Kennedy,  ob- 
tained title  to  an  undivided  half  of  the  premises  sued  for. — 
This  title,  at  his  death,  descended  to  his  heirs  at  law,  who  are 
the  lessors  of  the  plaintiff;  and  the  only  question  really  made 
upon  the  record  is,  as  to  the  effect  of  the  statute  of  limitations 
in  divesting  the  heirs  of  their  title  thus  acquired. 

In  this  aspect  of  the  case,  the  first  question  is,  whether  the 
proviso  which  is  found  in  the  first  section  of  the  act  of  1843 
(Clay's  Dig.  329  §92)  applies  to  the  whole  act,  or  is  to  be  con- 
fined  to  the  section  to  which  it  is  attached.  As  the  natural  and 
appropriate  office  of  a  proviso  is  to  restrain  or  qualify  some 
preceding  matter,  we  think,  upon  sound  principles  of  construc- 
tion, it  should  be  confined  to  what  precedes,  unless  it  is  clear 
that  it  waa  intended  to  apply  to  subsequent  matter.  In  the 
preeent  case,  we  can  perceive  no  good  reason  why  the  limitation 
of  the  proviso  should  be  extended  to  the  second  section  ;  on  the 
contrary,  the  effect  of  such  an  application  would  be,  to  give 
to  that  section  a  partially  retro-active  operation,  which,  al- 
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though  it  is  allowed,  is  not  a  construction  favored  by  courts. — 
The  whole  argument  of  the  plaintift"  in  error  upon  this  point,  is 
based  upon  the  use  of  the  word  "  act "  in  the  proviso  ;  and 
although  this  word,  in  its  ordinary  acceptation,  would  include 
the  entire  statute,  it  is  not  so  definite  in  its  meaning  that  it  may 
not  be  applied  to  a  complete  and  independent  section,  if  found 
in  connection  with  it.  We  think  it  more  probable  that  the  word. 
"  act "  was  used  as  the  synonyme  of  "  section,"  than  that  the 
proviso  was  intended  to  apply  to  subsequent  matter.  We  do 
less  violence  to  the  usual  meaning  of  the  word  in  the  one 
case,  than  to  the  objects  of  the  proviso  in  the  other.  The 
case  of  Coxe  v.  Davis,  17  Ala,  714,  supports  the  view  we  have 
taken,  and  although  the  decision  upon  this  point  may  not  have 
the  force  of  an  adjudication,  we  all  concur  that  the  correct  con- 
struction Avas  given  to  the  proviso  in  that  case,  and  that  its  ap- 
plication was  properly  confined  to  the  first  section. 

The  only  remaining  question  is,  whether  that  portion  of  the 
statute  of  limitations  (Clay's  Digest  327  §  83,)  is  repealed  by 
the  statute  of  1843.     (Clay's  Digest  329  §93.) 

By  the  first  of  these  acts  it  is  provided,  that  "  no  person  who 
has  any  right  or  title  of  entry  unto  any  lands,  shall  make  an 
entry  thereon,  but  within  twenty  years  after  such  right  or  title 
has  accrued."  The  second  section  of  the  last  act  limits  all  ac- 
tions for  the  recovery  of  lands  to  ten  years  after  the  accrual  of 
the  cause  of  action,  but  contains  no  repealing  clause. 

It  is  unquestionabl}''  true,  that,  although  the  law  does  not  favor 
the  repeal  of  statutes  by  implication,  yet,'  if  the  provisions  of 
two  statutes  are  so  inconsistent  that  they  cannot  both  stand  to- 
gether, the  law  repeals  the  first. — Campbell  v.  Wyman,  2  Port. 
219  ;  Kinney  v.  Mallory,  3  Ala.  626-  Are  the  provisions  of 
the  two  statutes  we  are  discussing  so  inconsistent  that  they 
cannot  stand  together  1  Wo  have  repeatedly  held,  that  the  act 
of  1843  was  not  retro-active  in  its  operation,  (Henry  v.  Thorpe, 
14  Ala.  103  ;  Doe  v.  Haskins,  15  Ala.  619  ;  Coxe  v.  Davis, 
17  Ala.  714;)  and  the  correctness  of  these  decisions  upon  this 
point  is  not  questioned.  The  subject,  therefore,  on  which  the 
act  of  1843  operates,  can  only  be  a  possession  which  has  con- 
tinued ten  years  subsequent  to  its  enactment.  On  what  does 
the  act  of  1802  operate?  The  answer  is,  upon  a  possession  of 
the  period  it  prescribes,  and  which  is  not  covered  by  the  act  of 
29 
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1848.  Wo  Bay  "  not  covered  by  the  act  of  1848,"  for  the 
reason,  that  when  the  possession,  which  is  required  to  operate  as 
a  bar  by  that  act,  becomes  complete,  it  is  then  brought  within, 
and  of  course  governed  by  its  provisions ;  but,  until  then,  the 
last  act  cannot  operate  upon  it.  If  a  possession  can  exist  un- 
der the  first  act,  separately  an<l  independently  of  that  which  is 
required  under  the  last,  then,  although  both  acts  may  relate  to 
the  same  subject,  the  matter  on  which  they  operate  is  not  the 
same,  and  the  rule  laid  down  by  Judge  Collier  in  Campbell  v. 
VVyman,  svpra^  applies  :  "  that,  although  two  statutes  be  seem- 
ingly repugnant,  yet,  if  there  be  no  clause  of  non  obstante  in 
the  latter,  they  shall,  if  possible,  have  £:uch  construction  as  that 
the  latter  may  not  be  a  repeal  of  the  former  by  implication." 

Upon  the  application  of  this  rule,  it  would  seem  to  follow, 
necessarily,  that  the  act  of  1502  remains  in  force  as  to  possess- 
ions commenced  under  it,  until  the  possession  is  covered  by  the 
act  of  lb43.  This  construction  results  from  the  prospective 
operation  of  the  last  act,  and  is  in  harmony  with  the  general 
principles  of  law,  and  the  spirit  of  the  English  as  well  as  the 
American  decisions,  (Wilkins.  on  Lim.  140  to  147  ;  Cochran  v. 
Spiller,  Vern.  &  Scriv.  468 ;  Eakiu  v.  Rawle,  12  S.  &.  R. 
330 ;  Williamson  v.  Field,  2  Sanf.  Ch.  Rep.  533  ;)  and  we  may 
also  add,  that  it  is  in  conformity  witli  the  doctrine  of  the  civil 
law. — Delvincourt  Code  Civil  033 ;  2  Vazeille  Traite  des  Pre- 
scriptions, Art.  780,  790. 

A  still  stronger  argument,  however,  in  support  of  the  conclu- 
sion to  which  we  have  arrived,  is  to  be  found  in  the  intention  of 
tho  legislature  as  deduciblc  from  the  act  of  1843-  Upon  this 
matter  we  think  there  can  be  no  <lifference  of  opinion.  The 
statute  speaks  lor  itself,  and  says,  that  the  bar  arising  from 
adverse  possession  is  to  be  diminished  in  one  class  of  real  ac- 
tions to  one  fourth,  in  writs  of  right  to  one  third,  and  in  all  other 
real  actions  to  one  half  of  the  time  which  had  previously  been 
required ;  thus  being,  in  efl'ect,  a  legislative  declaration,  that 
the  time  which  was  necessary  under  the  old  law  to  effect  a  bar, 
Fas  too  long  ;  and  in  the  foce  of  this  declaration,  we  are  called 
Uj  tain  a  construction  directly  the  reverse  of  that  which 

b  i  :  by  the  oci,  as  the  policy  of  tho  law — a  construc- 

UuD  which  would,  in. many  instances,  have  the  effect  of  increas- 
ing the  time  required  to  complete  a  bar,  and  which,  in  extreme 
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cases,  would  have  the  singular  eflect  of  adding  to  the  possession 
the  same  number  of  years  which  the  legislature,  in  effect,  de- 
clare ought  to  be  taken  from  it.  It  would  present  a  singular 
anomaly,  not  to  say  absurdity  in  legislation,  for  the  law-maker 
to  declare  that  the  period  of  possession  required  to  bar  an  out- 
standing title  was  too  long,  and  at  the  same  moment  enact  a 
statute  which  would  increase  that  period.  To  give  to  the  stat- 
ute the  construction  insisted  on,  would  not  only  bo  in  violation 
of  well  settled  legal  principles,  but  directly  subversive  of  the  will 
of  the  legislature,  and  if  adopted  must  tend  materially  to  impair 
the  confidence  of  the  community  in  the  soundness  and  practical 
good  sense  of  legal  distinctions. 

We  have  elaborated  our  views  as  to  the  operation  of  these 
statutes,  more  than  we  should  have  done,  for  the  reason,  that  it 
has  been  urged,  that  che  question  we  have  discussed  is  not  an 
open  one  in  this  court — that  a  different  construction  was  given 
to  the  act  of  1843,  in  the  case  of  Henny  v.  Thorpe,  14  Ala. 
103,  and  that  the  construction  there  given  was  recognized  and 
affirmed  in  the  later  cases  of  Doe  v.  Haskins,  15  Ala-  619,  and 
Coxe  V.  Davis,  17  Ala.  716.  If  this  be  so,  and  the  construc- 
tion thus  given  was  made  under  such  circumstances  as  to  give 
to  these  cases  the  force  of  adjudications  upon  the  questions  here 
presented,  whatever  may  be  our  own  views  as  to  their  correct- 
ness, we  should  feel  bound,  from  a  just  regard  to  the  rights  of 
others,  who  may  be  supposed  to  have  acquired  titles  under  them, 
to  adhere  to  the  rule  which  they  have  established.  The  evils 
arising  from  a  wrong  decision,  great  as  they  may  be,  would,  in 
our  opinion,  weigh  but  little,  in  comparison  with  the  conse- 
quences which  riaight  ensue  to  the  community  from  the  estab- 
lishment of  a  precedent,  under  which  the  most  solemn  adjudi- 
cations of  this  court  in  relation  to  the  titles  of  real  property 
might  be  questioned  and  abrogated.  The  doctrine  of  the  En- 
glish courts  is,  to  adhere  to  the  authority  of  adjudged  cases, 
"where  they  have  been  so  clearly,  so  often,  or  so  long  establish- 
ed, as  to  create  a  practical  rule  of  property,  notwithstanding 
they  may  perceive  the  hardship,  or  not  perceive  the  reason- 
ableness of  the  rule". — 1  Kent  478. 

"  The  absurdity  of  Lord  Lincoln's  case,"  said  Lord  Mans- 
field, "is  shocking;  however,  it  is  now  law." — Doe  v.  Pott, 
Doug.  695.     But  we  must  be  careful  to  confine  this  rule,  as  to 
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the  authority  of  adjudged  cases,  to  the  points  actually  decided, 
and  the  true  principles  of  the  decision.  In  every  court,  if  a 
case  varies  from  the  foctH  nnd  circumstances  of  preceding  au- 
thorities, the  judge  is  at  liberty  to  found  a  new  decision  on  these 
circumstances,  (Lord  Eldon,  H  Dow.  112) ;  and  it  has  never 
betm  asserted,  that  we  are  aware  of,  by  any  court,  that  every 
thing  which  is  said  by  the  judge,  in  delivering  his  opinion,  is  to 
be  taken  as  law,  or  that  his  argument,  upon  legal  /questions,  not 
properly  arising  upon  the  facts  of  the  case,  is  to  be  regarded 
with  the  deference  due  alone  to  the  true  principles  on  which  the 
decision  should  rest. — Best,  C.  J.,  in  Richardson  v.  Mellish,  2 
Bing.  220.  With  these  remarks,  we  proceed  to  an  examination 
of  the  several  cases  which  are  relied  upon  by  the  defendant  in 
error,  to  sustain  the  position  that  the  act  of  1802  is  repealed 
by  the  act  of  1843. 

In  Henry  v.  Thorpe,  supra^  which  was  a  writ  of  right  barred 
in  thirty  years  under  the  ninth  section  of  the  act  of  1802,  the 
action  was  brought  in  1845,  and  the  adverse  possession  com- 
menced in  1818.  Collier,  C.  J.,  who  delivered  the  opinion  of 
the  court,  in  stating  the  question  presented,  says  :  "  We  come 
now  to  consider  the  case  with  respect  to  the  statute  of  limita- 
tions. The  statute  of  thirty  years  had  not  completed  a  bar  iiv 
1845,  when  the  present  action  was  instituted,  and  the  question 
is,  whether  that  statute,  in  connection  with  the  act  of  February, 
1843,  or  the  latter  in  itself,  constitutes  a  bar.  It  is  contended 
by  the  defendants  that  the  acts  of  1802  and  1843  must  operate 
proportionally,  and  that,  as  five-sixths  of  the  period  of  limita- 
tions prescribed  by  the  former  had  elapsed  before  the  latter  was 
enacted,  one  sixth  of  the  time  prescribed  by  the  act  of  1843 
being  added,  the  bar  would  be  perfect."  The  judge  then  pro- 
ceeds, "  We  have  not  been  able  to  find  any  decision  of  a  court 
recognizing  the  common  law,  in  which  the  time  elapsed  under  a 
repealed  statute  of  limitations  has  been  taken  into  account,  to 
help  out  the  prescription  of  the  new  law,  when  the  period  re- 
quired by  the  old  enactment  had  not  expired  previous  to  its  re- 
peal. Such  a  doctrine  is  not  supported  by  the  civil  law.  The 
citations  of  the  counsel  for  the  plaintiff  show,  that  civilians  do 
not  entirely  concur  in  their  opinions  on  this  question  ;  yet  the 
majority  of  them,  and  the  best  reasoned  discussions,  maintain 
that  it  is  competent  to  modify  the  terms  of  prescription  at  pleas- 


JUNE  TERM,  1853.  253 

Rawls  V.  Doe  ex  dem.  Kennedy. 

ure,  and  where  the  prescription  has  not  been  completed  when 
the  law  was  changed,  the  past  shall  be  effaced,  and  the  substi- 
tuted law  shall  determine  the  time  that  bars  a  recovery.  It  is 
certainly  allowable,  and  perhaps  would  be  altogether  just,  that 
effect  should  be  given  to  the  time  past,  whenever  a  change  is 
made  in  the  statute  of  limitations,  so  that  the  term  may  not  be 
protracted  ;  but,  if  no  such  provision  is  made  by  the  new  law, 
we  cannot  perceive  by  what  authority  the  courts  can  give  to  both 
statutes  a  proportional  operation.  The  latter,  if  not  an  express, 
will  operate  as  an  implied  repeal  of  the  former,  and  thus  destroy 
its  effect  in  toto.^^  It  is  obvious  from  the  statement  of  the  case, 
that  the  question  as  to  the  repeal  of  the  act  of  1802  by  that  of 
1843,  was  not  presented  upon  the  facts.  The  possession  com- 
menced in  1818  ;  the  action  was  brought  in  1845  ;  so  that  thirty 
years,  the  time  required  under  the  first  act,  had  not  then  expired. 
The  bar  was  not  complete  under  the  second  act,  because  it  bad 
not  then  been  passed  ten  years.  The  only  question  presented  was, 
the  one  stated  in  the  opinion  of  the  court,  which  we  have  quoted. 
The  decision  was  correct,  for  the  reason,  that  the  bar  was  com- 
plete under  neither  act,  when  the  action  was  commenced.  The 
question  as  to  the  repeal  of  the  first  statute  does  not  appear  to 
have  been  made  by  the  counsel,  nor  did  it  properly  arise  upon 
the  record  ;  and  the  conclusion  that  such  was  the  case,  was 
simply  stated  by  the  judge  by  way  of  argument,  and  appears 
to  have  been  based  upon  the  analogies  of  what  he  wrongly  con- 
ceived to  be  the  doctrine  of  the  civil  law  in  relation  to  prescrip- 
tions.— Delvincourt  and  Vazeille,  supra.  The  vice  of  the 
opinion  is  not  in  the  result,  but  in  the  course  of  reasoning  by 
which  the  result  is  arrived  at.  Il  is  evident  that  this  case  can- 
not be  regarded  as  an  adjudication  of  the  question. 

In  Doe  V.  Haskins,  15  Ala.  620,  the  time  of  the  commence- 
ment of  the  action  does  not  appear  from  the  statement  of  the 
case  in  the  reports ;  but  we  have  looked  into  the  record,  and  find 
that  the  action  was  brought  in  1847.  The  defendant  relied  on 
possession  under  a  bond  for  titles  executed  in  1836,  coupled  with 
the  payment  of  the  purchase  money.  His  possession  not  being 
sufficient  under  the  act  of  1802,  or  under  the  act  of  1843,  unless 
the  latter  operated  retrospectively,  the  question  was  simply  as 
to  the  operation  of  that  act.  Collier,  C.  J.,  rests  the  case  on 
Thorpe  v.  Henry,  supra.     Here,  also,  the  decision  was  correct; 
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bat  the  question  as  to  the  repeal  of  the  act  of  1802  was  not  in- 
volved, aud  the  reiteration  of  a  portion  of  the  opinion  in  the 
former  case  docs  not  render  it  authuritative  as  a  precedent,  ex- 
cept as  to  the  point  actually  decided.  The  last  case,  that  of 
Coxe  V.  Davis,  17  Ala.  714,  does  not  present  the  question  at 
all,  and  the  decision,  at  the  most,  goes  no  further  than  to  sustain 
the  prospective  operation  of  the  act  of  1843. 

We  recur  again  to  the  question,  has  the  point  under  discussion 
been  adjudicated  in  either  of  the  three  cases  which  we  have  ex- 
amined ?  We  have  shown,  that,  in  neither  of  them,  was  the 
point  directly  presented,  nor  was  its  decision  incidentally  in- 
volved, or  required  to  be  made  in  order  to  reach  the  point  pre- 
sented. In  neither  of  the  cases  had  the  period  of  possession 
prescribed  by  the  act  of  1802  been  consummated.  Under  such 
circutystances,  we  cannot  regard  these  adjudications  as  conclu- 
sive of  the  question  presented  upon  the  present  record.  We 
must  regard  it  as  before  us  for  the  first  time,  and  give  to  the 
expressions  in  the  opinions  relied  on  only  such  weight  as  is  pro- 
perly due  to  them  upon  principle  and  authority. 

Upon  the  fullest  consideration  of  the  question,  we  are  satisfied 
that  the  doctrine  argumentatively  asserted  in  Thorpe  v.  Henry, 
supra,  that  a  change  of  the  period  of  prescription,  of  itself,  ef- 
faces the  time  which  has  passed  under  the  old  law,  if  not  suflS- 
cient  to  perfect  the  title,  and  that  prescriptions  commenced 
under  the  old  law,  in  all  cases  in  which  they  were  not  complete 
at  the  time  of  the  change,  must  be  determined  by  the  new  law, 
cannot  be  sustained.  We  hold  that  the  statute  of  1802  is  not 
repealed  by  the  act  of  1843,  and  that  prescriptions  commenced 
under  the  first  act  are  governed  by  it,  until  they  fall  with  the 
operation  of  the  last ;  and  the  consequence  is,  the  possession  of 
the  defendants  below  for  more  than  twenty  years  before  the 
commencement  of  the  action,  furnished  a  full  defence  as  to  Oscar 
Kennedy. 

The  result  is,  that  upon  the  case  made  by  the  record,  the 
plaintiff  was  entitled  to  recover,  on  the  separate  demises  laid  in 
the  declaration  from  Charles  G.  Shrieve  and  Mary  his  wife,  and 
Ella  Walker,  one  undivided  sixth  of  the  lot  described  in  the 
consent  rule,  on  each  demise;  the  rule  being,  that  where  the 
statute  runs  against  one  tenant  in  common  or  co-parcener,  its 
operation  as  to  him  does  not  affect  the  co-tenants  who  are  within 
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the  saving  of  the  statute,  upon  separate  demises  by  them.^ — Roe 
V.  Rawls,  2  Taunt.  441 ;  Lewis  v.  Barksdale,  2  Brock.  426 ; 
Jackson  v.  Sample,  1  Jolm.  Cases,  231;  Doolittle  v.  Blakely,  4 
Day  265 ;  Sanford  v.  Button,  ib.  310 ;  CuUen  v.  Motzen,  13 
S.  &  R.  350.  The  court,  therefore,  erred  in  giving  judgment 
for  the  whole  of  said  lot,  and  its  judgment  must  be  reversed, 
and,  under  the  rule  established  in  Edmonds  v.  Edmonds,  1  Ala. 
401,  the  cause  must  be  remanded. 


BURNS  vs.  TAYLOR  et  al. 

1.  A  defendant,  who  is  a  formal  party  to  a  bill  as  husband  of  one  of  the  heirs 
at  law  of  an  insolvent  decedent,  is  a  competent  witness  for  his  co-defend- 
ant, especially  when  he  testifies  against  his  own  interest. 

2.  The  correctness  of  the  rule  questioned,  which  is  laid  down  in  Holman's 
Heirs  v.  Bank  of  Norfolk,  12  Ala.  405,  that  where  a  defendant  who  appears 
from  the  face  of  the  proceedings  to  have  no  interest  makes  a  long  and  for- 
mal answer,  setting  up  as  a  defence  to  the  bill  matters  which  do  not  pro- 
perly concern  him,  and  thereby  subjecting  himself  to  a  liability  for  costs, 
he  is  rendered  incompetent  as  a  witne-s  tor  another  defendant. 

3.  A  vendor  who  takes  no  independent  security  for  the  payment  of  the  pur- 
chase money,  has  a  lien  on  the  lands  for  its  payment,  as  against  the  vendee 
and  all  claiming  under  him  with  notice  of  the  lien ;  and  this  principle 
equally  applies  to  exchanges  of  lands,  and  whether  the  parties  execute 
conveyances  or  bonds  for  titles  only. 

4.  When  the  only  condition  of  a  bond  for  title  is  that  titles  shall  be  made  as 
soon  as  a  patent  is  obtained  from  the  Government,  the  presumption  from 
its  face  is  that  the  purchase  money  has  been  paid,  and  it  is  no  notice  to  an 
assignee  of  an  obligee  that  the  purchase  money  is  unpaid. 

5.  The  fact  that  land  is  in  the  possession  of  a  third  person,  is  sufficient  to  put 
a  purchaser  upon  inquiry,  and  to  preserve  a  lien  against  him  if  he  pur- 
chases without  inquiry. 

G.  It  a  person  in  possession  of  land,  upon  inquiry  by  one  who  is  about  to 
purchase  it  from  another,  relative  to  the  title,  advises  him  to  purchase,  and 
assures  him  that  there  will  be  no  difficulty  about  the  title  if  he  does,  and 
afterwards  delivers  up  the  possession  to  the  purchaser's  agent,  his  acts 
amount  to  an  abandonment  or  waiver  of  a  vendor's  lien  which  he  held 
rgainst  the  person  from  whom  the  purchaser  bought. 

7.  And  although,  when  afterwards  applied  to  by  the  purchaser  for  an  assign- 
ment of  a  title  bond  held  by  him,  he  refuses  to  make  the  assignment,  until 
assured  by  the  purchaser  that  it  will  not  impair  his  lien,  and  makes  the 
assignment  upon  this  understanding,  this  does  not  place  him  in, any  better 
or  worse  position,  as  his  lieu  was  already  lost  by  his  previous  conduct. 
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£&Roa  to  the  Chancery  Court  of  1'allapoosa. 
Heard  before  the  Hon.  W.  W.  Mason. 

Alexander   Burns  filed  liis  bill  of  complaint  against  the  de- 
fendants in  error,  alleging  that  he  held  two  title  bonds  from  one 
Salmon  Washburn,    for   certain   lands  situated  in  Tallapoosa, 
copies  of  which  bonds,  dated  in  1835  and  183G,  are  annexed  as 
exhibits  to  his  bill ;  that  Job  Taylor  Jr.  also  held  said  Wash- 
burn's title  bond,  for  certain  other  lands,  and  that  he  and  com- 
plainant exchanged  lands  ;  that  the  exchange  was  consummated 
simply  by  an  exchange  of  Washburn's  title  bonds  ;  that  com- 
plainant's lands  were  estimated  to  be  more  valuable  than  those  of 
Taylor,  and  that  Taylor  executed  to  complainant  his  notes  for 
$1400,  the  estimated  difference  ;  that  Taylor  went  into  posses- 
sion of  the  lands  which  he  obtained  by  the  exchange,  but  com- 
plainant has  never  been  able  to  obtain  possession  of  those  which 
Taylor  contracted  to  give  in  exchange  ;  that  Washburn,  on  ac- 
count of  said  Taylor's  failure  to  comply  with  the  tei-ms  of  the 
sale,  by  which  he  had  procured  the  said  Washburn's  title  bond, 
had  sold  the  land  to  other  persons,  so  that  complainant,  in  fact, 
has  received  no   lands  whatever  in  exchange  for  his  ;  that  some 
time  afterwards,   said    Taylor  made  an   assignment  of  all  his 
lands,  or  the  greater  part  of  them,  to  his  uncle,  one  Job  Taylor, 
Sr.,  a  resident  citizen  of  Georgia,  and  among  them  the   lands 
procured  in  said  exchange  from  complainant,  an«i  had  delivered 
to  said   Job  Taylor  Sr.   Washburn's  title  bond  made  to  com- 
plainant ;  that  aftewards,  to-wit :  in  1^40,  said  Job  Sr.,  by  bis 
agent,  presented  said  title  bond  to  complainant,  and  requested 
him  to  assign  it  in  writing,   so  as  to  enable  him  to  obtain  titles 
to  the  lands   therein  mentioned ;  that  complainant   at  first  re- 
fused, having  become  suspicious  about  the  lands  for  which  he 
had  exchanged,  and  apprehending  that,  if  he  did  so,  he  might  lose 
his  vendor's  lien  on  the  lands  which  he  had  given  in  exchange, 
and  informed  said  agent  of  all  the  circumstances  relative  to  said 
exchange  ;  that  said  agent  then  assured  him  that  his  lien  could 
not  and  should  not  be  affected  by  a  transfer  in  writing,  and  that 
the  only  object  was  to  facilitate  the  procurement  of  titles  ;  that 
under  this  assurance   complainant   made  a  written  transfer  of 
said  title  bond  to  said  Job  Taylor  Sr.,  and  that  no  valuable  cou- 
sideratiou,*or  any  other  consideration   than  that  set  forth,  ever 
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passed  for  the  same,  and  that  said  Job  Sr.  is  an  assignee  with 
full  notice  of  complainant's  equities. 

The  bill  further  alleges,  that  said  exchange  with  Job  Taylor 
Jr.  was  by  parol,  no  deed  or  memorandum  in  writing  existing, 
except  the  title  bonds  which  were  exchanged;  that  complainant 
has  lost  or  mislaid  the  title  bond  which  he  received  on  said  ex- 
change; that  after  the  said  written  assignment  by  complainant, 
said  Job  Sr.  procured  a  deed  from  Washburn,  and  now  holds 
the  legal  title  to  said  lands  ;  that  suits  have  been  brought  on 
all  the  notes  given  by  said  Job  Jr.  on  said  exchange,  and  judg- 
ments recovered  thereon  against  him ;  that  one  of  said  judg- 
ments, recovered  in  the  name  of  complainant  for  the  use  of  D. 
S.  Robertson,  for  $850,  is  the  property  of  complainant,  and  has 
never  been  paid  ;  that  the  other  two  judgments  were  recovered 
in  the  name  of  complainant's  endorsees,  Henry  Starr  and  John 
Faulks,  and  executions  thereon  being  returned  "  no  property 
found,"  complainant  had  afterwards  been  compelled  to  pay  them 
by  suit  on  his  endorsements  ;  that  said  Job  Jr.  has  wholly  failed 
and  neglected  to  pay  said  sum  of  $1400.  which  he  agreed  to 
pay  ;  that  the  assignment  by  Job  Jr.  to  Job  Sr.  was  wholly 
without  consideration,  and  was  intended  to  hinder  complainant 
in  asserting  his  rights ;  that,  in  equity,  said  Job  Sr.  and  his 
vendees  hold  said  lands  in  trust  for  complainant ;  that  said  Job 
Jr.  has  died  insolvent,  and  said  Job  Sr.  is  in  possession  of  the 
lands,  enjoying  the  rents  and  profits. 

The  bill  prays  that  said  Job  Sr.  may  be  decreed  to  convey 
said  lands  to  complainant,  or  that  they  may  be  subjected  to  the 
payment  of  the  $1400  and  interest  ;  the  prayer  for  general  re- 
lief is  also  added. 

Washburn's  two  title  bonds  to  complainant  are  made  exhibits 
to  the  bill.  One  of  them  is  dated  December  11,  1836,  and 
bears  this  endorsement  :  "  I  endorse  the  within  bond  to  Job 
Taylor  Sr.  for  a  valuable  consideration,  October  1,  1840." 
(Signed)  "  A.  Burns."  The  othfer  is  dated  November  20, 1835, 
and  bears  an  endorsement  in  the  same  words. 

Job  Taylor  Sr.  filed  his  answer  to  the  bill.  Its  material  alle- 
gations are  as  follows  :  respondent  knows  nothing  about  the  al- 
leged exchange  of  lands,  or  the  agreement  of  Job  Jr,  to  pay 
$1400  difiierence ;  Job  Jr.  was  extensively  engaged,  abouo  1839, 
and  previously,  in  buying  Indian  lands  on  speculation;  respon- 
30 
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dent  loftoed  him  money  for  that  purpose,  and  he  thus  fell  in 
debt  to  respondent  in  1839  in  the  sum  of  $23,673  98 ;  re- 
spondent purchased  from  him  the  land  in  controversy  at  the 
price  of  $4000,  and  also  sundry  other  tracts,  a  schedule  of 
which,  with  the  prices,  &c.,  is  annexed  to  the  answer.  He 
avers,  that,  before  making  the  purchase,  he  called  on  complain- 
ant, and  informed  him  that  he  had  come  to  look  at  the  lands, 
with  a  view  of  purchasing  them  if  he  liked  them ;  that  he  in- 
quired of  complainant  about  the  titles ;  that  complainant  en- 
couraged him  to  purchase  them,  and  told  him  there  would  be  no 
difficulty  about  the  titles  if  he  did  so ;  that  relying  on  this 
assurance  of  complainant,  respondent  took  the  bond  for  titles 
which  Job  Jr.  held,  and  paid  him  04000  for  the  land  ;  that 
$600  of  this  sum  was  paid  in  cash,  and  the  balance  of  $3400 
was  credited  on  a  note  which  respondent  held  on  said  Job  Jr.  ; 
that  in  May,  1840,  complainant  informed  respondent  that  he 
was  going  to  leave  said  lands,  and  advised  respondent  to  get 
some  one  to  take  possession  for  him,  and  willingly  surrendered 
the  possession  to  respondent's  lessee. 

He  further  avers,  that,  in  1839, 1840  and  1841,  he  purchased 
lands  from  said  Job  Jr.  to  the  extent  of  about  $24,273  98,  and 
also  paid  out  considerable  sums  to  others,  to  procure  titles  to  the 
lands  so  purchased,  and  he  appends  to  his  answer  a  schedule  of 
the  lands  so  purchased  ;  that  these  lands  were  all  purchased  at 
a  full  and  fair  consideration,  and  bona  fide  ;  that  John  Rowe 
acted  as  respondent's  agent  in  the  purchase  of  some  of  them  ; 
that  Job  Jr.  was  largely  in  debt.  Respondent  knows  nothing 
respecting  complainant's  failure  to  obtain  the  lands  for  which 
he  exchanged,  and  knows  nothing  about  that  exchange  ;  denies 
that  he  ever  took  from  Job  Jr.,  when  he  purchased  the  lands, 
the  title  bonds  executed  by  Washburn  to  complainant ;  avers  that 
he  "  never  handled  or  saw  such  a  bond,  to  his  best  recollection," 
and  that  the  bond  which  he  received  from  Job  Jr.  was  a  bond  for 
titles  made  by  complainant  to  him.  Job  Jr. ;  that,  some  time 
in  1840,  he  handed  this  bond  to  one  Simeon  B.  'i'aylor,  and  re- 
quested him  to  take  it  to  complainant,  and  get  him  to  execute 
titles  to  said  lands  according  to  its  conditions ;  but  he  denies 
that  said  Simeon  was  his  agent  for  any  other  purpose,  and  avers 
that  any  assurance  given  by  said  Simeon,  about  complainant's 
retaining  a  lien  on  the  land,  was  wholly   unauthorized,  and  no^ 
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binding  on  respondent ;  that  said  Simeon,  on  his  return,  brought 
respondent  a  deed  to  said  lands  from  Washburn.  Respondent 
does  not  know  how  the  assignments  on  Washburn's  bonds  came 
to  be  made,  but  he  supposes  that  complainant,  to  avoid  making 
titles  himself,  took  in  his  own  bond,  and  assigned  Washburn's 
in  its  stead,  that  the  title  might  come  direct  from  Washburn  ; 
he  appends,  as  an  exhibit  to  his  answer,  a  copy  of  the  title  bond 
from  complainant  to  Job  Taylor  Jr.,  for  the  lands  in  controversy, 
dated  November  13,  1839,  and  assigned  by  Job  Jr.  to  respon- 
dent on  the  16th  November,  1839  ;  denies  that  he  had  any  no- 
tice of  any  lien,  equity  or  incumbrance  of  complainant's,  on  the 
said  lands,  at  the  time  he  purchased  ;  was  induced  to  purchase, 
partly,  by  complainant's  assurance  that  there  would  be  no  diflS- 
culty  about  the  title  ;  denies  all  knowledge  of  the  notes  alleged 
to  have  been  given  by  Job  Jr.  to  complainant,  and  calls  for 
proof;  admits  that  he  has  Washburn's  deed  for  the  lands,  made 
as  aforesaid,  dated  December  1,  1840,  and  made  an  exhibit  to 
the  answer  ;  admits  that  Job  Jr.  died  insolvent. 

After  the  coming  in  of  this  answer,  complainant  asked  and 
obtained  leave  to  amend  his  bill.  This  amendment  changes  the 
allegation  relative  to  the  exchange  of  lands,  and  asserts  that  said 
exchange  was  made  by  the  execution  of  new  title  bonds  from 
complainant  to  Job  Jr.,  and  from  the  latter  to  complainant ;  the 
title  bond  from  complainant  to  Job  Jr.,  which  ^as  made  an  ex- 
hibit to  the  answer,  is  now  made  an  exhibit  to  the  amended  bill ; 
the  value  of  the  lands  which  complainant  exchanged  is  set  down 
at  $8000,  and  the  value  of  those  for  which  he  exchanged  at 
$3500  ;  and  it  is  alleged  that  the  balance  of  $4500  was  to  be 
paid  in  money,  and  that  none  of  it  has  been  paid.  The  heirs 
at  law  of  Job  Jr.  are  made  parties  defendants  to  the  bill,  among 
whom  are  John  Rowe  and  his  wife,  who  was  a  sister  of  said 
Job  Jr.  , 

Taylor'^  answer  to  the  amended  bill  does  not  materially  vary 
from  his  first  answer.  He  demurs  to  the  bill,  for  want  of  equity, 
and  for  want  of  proper  parties. 

Orders  of  publication  were  made  against  the  non-resident  de- 
fendants, and  guardians  ad  litem  appointed  for  the  minors  ;  and 
decrees  pro  confesso  were  taken  against  those  defendants  who 
failed  to  answer. 

John  Rowe  filed  an  answer,  in  which,  among  other  matters  not 


260  ALABAMA. 

Boras  t.  Taylor  et  al. 


matenal,  he  states  that,  in  the  latter  part  of  1840  or  the  first  of 
l!j41,  he  went  to  lake  possession  of  the  lands  in  controversy  as 
agent  of  Job  Taylor  Jr.,  and  did  taike  possession  of  them  as 
each,  and  rented  thom  to  one  Alien  Harden  ;  that  complainant, 
at  this  time,  made  no  objection  to  his  taking  possession,  and  did 
not  assert  any  lien  or  claim  upon  them,  but,  on  the  contrary, 
informed  respondent  that  lie  had  persuaded  Job  Jr.  to  buy  them, 
and  was  gratified  that  ho  had  bought  them,  and  he  assisted  re- 
spondent to  rent  them  out ;  that,  at  this  time,  complainant  made 
no  claim,  etjuitable  or  otherwise,  to  said  lands,  and  said  nothing 
abont  any  failure  to  pay  on  the  part  of  Job  Jr. 

John  Rowe  was  examined  as  a  witness  on  the  part  of  the  de- 
fendants, by  order  of  the  court.  He  testifies,  that  he  acted  as 
agent  for  Job  Taylor  Jr.  in  1840  and  1841,  in  relation  to  his 
lands  in  Tallapoosa,  renting  them  out,  &c. ;  that  he  called  on 
complainant,  and  received  from  bim  possession  of  the  lands  in 
controversy ;  that  complainant  readily  assisted  him  to  rent  them 
out ;  that  complainant  told  him,  in  a  conversation  had  between 
them  in  the  fall  of  18-10,  that  he  had  persuaded  Job  Jr.  to  buy 
these  lands,  at  about  §4000,  and  that  he  told  said  Job,  in  reply 
to  a  question  from  the  latter,  previous  to  his  purchase,  that  the 
title  would  be  good ;  that  he  has  frequently  heard  Job  Jr.  and 
Job  Sr.  converse  about  their  business,  and  has  heard  the  former 
frequently  admit  that  he  owed  the  latter  about  $24000;  that 
this  amount  has  been  paid  by  him  to  said  Job  Sr.  in  lands,  part 
of  which  were  the  lands  in  controversy. 

Washburn  was  examined  as  a  witness  on  the  pai  t  of  the  com- 
plainant. He  testifies,  that  in  November,  1839,  he  gave  to 
Job  Taylor  Jr.  a  bond  for  titles  to  the  lands  mentioned  in  the 
bill,  and  also  a  bond  for  titles  to  complainant,  for  other  lands,  as 
alleged  in  the  bill ;  that  for  the  lands  sold  to  Taylor,  he  took  his 
notes  for  the  sum  of  from  $2500  to  $2800 ;  that  these  notes 
were  not  paid,  and  he  therefore  rescinded  the  contract,  and  sold 
the  lands  to  other  persons  ;  that  he  has  frequently  heard  com- 
plainant and  said  Taylor  Jr.  both  speak  of  a  sale  or  exchange 
of  the  lands  mentioned  in  the  bill,  which  was  before  the  rescis- 
sion of  his  contract  with  said  Taylor,  and  a  short  time  after  he 
had  executed  his  title  bond  to  said  Taylor;  that  he  knows  noth- 
ing, of  his  o\»-n  knowledge,  about  said  contract  or  swap ;  that  he 
does  Dot  know  whether  complainant  had  any  knowledge  of  his 
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rescission  of  his  contract  with  said  Taylor ;  that  he  made  a  deed 
to  Job  Taylor  Sr,  on  being  presented,  through  the  latter's  agent, 
with  his  title  bond  to  complainant. 

One  Tower,  a  witness  examined  on  behalf  of  complainant, 
proves  the  exchange  of  lands  and  execution  of  title  bonds  re- 
spectively^ between  complainant  and  said  Job  Taylor  Jr.,  as  al- 
leged in  the  bill ;  that  the  value  put  on  said  Taylor's  land  was 
33500,  and  the  penalty  of  his  bond  $7000 ;  that  the  penalty  of 
the  bond  given  by  complainant  Avas  $  16000;  that  both  bonds 
were  dated  November  13,  1839 ;  and  that  notes  were  executed 
by  said  Taylor  to  complainant,  but  the  number  or  amount  witness 
does  not  know. 

Henry  Starr  proves  that  complainant  transferred  to  him  a 
note  made  by  said  Job  Taylor  Jr.,  dated  January  12, 1840,  and 
payable  one  day  after  date,  for  $189,  which,  Taylor  admitted, 
was  given  for  land  to  which  Washburn  held  title ;  that  he  re- 
covered a  judgment  on  this  note,  for  $199,25,  which  judgment 
now  belongs  to  complainant,  who  has  paid  witness. 

John  Faulks  proves  that  complainant  transferred  to  him  a  note 
on  Job  Taylor  Jr.  for  $311,  dated  January  12,  1840,  and  pay- 
able one  day  after  date,  on  which  he  recovered  judgment  for 
$325 ;  that  said  Job  Taylor  Jr.  told  him  this  note  was  given  in 
part  payment  of  the  difference  in  exchange  of  lands  with  com- 
plainant ;  that  he,  Taylor,  was  to  give  $1500  difference,  and 
this  note  was  part  of  it ;  that  complainant  paid  this  judgment 
in  1841. 

One  Reese,  a  witness  for  complainant,  proves  that  complain- 
ant placed  in  his  hands,  as  an  attorney,  a  note  for  $800  on  Job 
Taylor  Jr.,  dated  Nov.  13,  1839,  payable  Dec.  25,  1840,  to 
complainant,  on  which  he  recovered  a  judgment  in  the  name  of 
the  payee,  for  the  use  of  Robertson ;  that  Taylor  admitted  to 
witness  that  this  note  was  given  for  land ;  that  the  note  was 
placed  in  witness'  hands  by  complainant,  as  collateral  security 
for  a  note  on  one  Ramage  due  to  Robertson,  on  which  complain- 
ant was  sued  as  his  surety ;  that  Robertson's  debt  was  collected 
out  of  the  principal  debtor,  and  the  judgment  now  belongs  to 
complainant.  It  was  admitted  that  about  $400  had  been  col- 
lected under  executions  issued  on  these  judgments,  by  sale  of 
lands  or  other  property  belonging  to  said  Taylor,  in  1843. 

One  Dillard,  another  witness  for  complainant,  proves  that  he 
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wu  present  at  an  interview  in  Dadevilie,  in  the  latter  part  of 
1840,  between  complainant,  Job  Taylor  Jr.,  and  Simeon  B. 
Taylor,  the  latter  representing  himself  to  be  the  agent  of  Job 
Taylor  Sr.;  that  the  said  Simeon  wished  to  procure  from  com- 
plainant an  assignment  of  Washburn's  title  bonds ;  that  com- 
plainant objected  to  assigning  them,  because  he  fcarcil  it  would 
impair  hia  lien  for  the  purchase  money  of  the  land,  but  was  as- 
sured by  said  Simeon  and  Job  Taylor  Jr.  that  it  could  not ;  that 
upon  complainant's  declaring  that  he  would  not  be  considered 
as  giving  up  any  lien  or  legal  advantage,  they  both  consented 
that  the  matter  should  be  so  considered,  and  with  this  under- 
standing complainant  assigned  Washburn's  bonds  to  Job  Tay- 
lor Sr. 

At  the  hearing,  the  Chancellor  dismissed  the  bill,  with  costs. 

The  errors  assigned  are : 

1.  In  pronouncing  the  decree  shown  by  the  record  ; 

2.  In  pronouncing  a  decree  dismissing  complainant's  bill ; 

8.  In  admitting  and  considering  the  testimony  of  the  defend- 
ant, John  Rowe. 

Lkftwicu  and  Watts,  Judge  &  Jackson,  for  plaintiffs  in 
error  : 

1.  1.  That  a  vendor  of  land  has  a  lien  in  equity  upon  the  land, 
for  the  payment  of  the  unpaid  purchase  money,  against  the 
vendee,  or  purchasers  from  him  with  notice,  is  a  proposition  too 
well  established  to  require  citations  of  authority  to  support  it. 

2.  The  principle  upon  which  this  lien  is  established,  is,  that 
a  person  who  has  gotten  the  estate  of  another,  ought  not  in  con- 
science, as  between  them,  to  be  allowed  to  keep  it,  and  not  to 
pay  the  full  consideration  money. — 2  Story's  Eq.  Jur.  1219. 

3.  This  principle  applies  with  full  force  to  the  facts  presen- 
ted by  the  case  at  bar.— Bradley  v.  Bosley,  1  Barb.  Ch.  Rep. 
125. 

4.  Whenever  it  is  contended  that  this  lien  has  been  intention- 
ally displaced  or  waived,  the  burden  of  proof  to  show  it  is  on 
the  purchaser ;  and  if.  under  all  the  circumstances,  it  remains  in 
doubt,  then  the  lien  attaches. — 2  Story's  Eq.  Jur.  §  1224. 

5.  And  a  person  who  holds  merely  a  title  bond  for  the  con- 
veyance of  land,  and  sells  the  land  and  assigns  the  title  bond,  as 
was  done  in  the  case  at  bar,  retains  a  lien  on  the  land  for  the  pay- 
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ment  of  the  purchase  money,  in  the  same  manner,  and  to  the 
same  extent,  as  if  he  had  conveyed  the  land  by  deed. — Wise- 
man's Heirs  v.  Reid,  7  J.  J.  Marsh.  249. 

II.  1 .  In  this  case,  it  is  contended  that  this  equitable  lien  can- 
not be  enforced,  because  it  is  said  Job  Taylor'Sr.j  is  a  subse- 
quent purchaser  of  the  lands  for  a  valuable  consideration  with- 
out notice  ;  and  that  he,  in  fact,  purchased  under  a  representa- 
tion^from  Burns,  that  the  title  would  be  good.f 

2.  This  being  the  defence,  the  burden  of  proof  rests  upon 
Job  Taylor  to  show  that  he  paid  a  full  and  valuable  considera- 
tion  ;  this  proof  has  not  been  made  by  him. 
^3i^3.^There  was  a  witness  to  the  transaction,  (Abner  Sims,)  but 
he  was  not  examined.  He  having  been^withheld,  the  presump- 
tion is,  that  if  he  had  been  examined  his  testimony  would  have 
been  against  the  defendant. 

^r|4.  Failing  to  call^this  witness,  defendants  relies  alone  upon 
the  allegations  of  his  answer;  are  they,  upon  this  point,  respon- 
sive, so  as  to  be  evidence  1  One  allegation  is,  that  Job  Taylor 
Jr.  was  indebted  to  him. in  a  large  sum,  and  that  $3400  00  of 
the  purchase  money  was  paid  by  placing  a  credit  for  this  amount 
upon  said  indebtedness.  This  is  not  responsive,  and  this  in- 
debtedness and  credit  should  have  been  proved. — Cummins  v. 
McCullough,  5  Ala.  (324 ;  Carpenter  v.  Devon,  6  Ala.  718 ; 
Manning  v.  Manning,  8  Ala.  188  ;  Dunn  v.  Dunn,  8  Ala.  784. 

5.  And  the  statement  of  the  answer,  that  the  remaining  six 
hundred  dollars  of  the  purchase  money  was  paid  in  cash,  is  very 
inconsistent  and  unreasonable,  if  it  be  true,  as  stated,  that  Job 
Taylor  Jr.  was  indebted  to  Job  Taylor  Sr.  at  the  time,  in 
more  than  twenty  thousand  dollars,  and  that  the  object  of  the 
purchase  was  to  settle  in  part  this  debt. 

6.  The  answer,  too,  bears  other  suspicious  marks  upon  its 
face ;  it  strongly  indicates  that  the  two  Taylors  were  jointly 
interested  in  all  the  land  purchases  of  Job  Taylor  Jr.  in  Ala- 
bama, or  that  Job  Taylor  j,Sr.  was  a  general  cloak  to  cover  the 
land-titles  of  the  former. 

7.  But,  conceding  that  it  is  sufficiently  shown  that  a  full  and 
valuable  consideration  was  paid  by  Job  Taylor  Sr.  to  Job 
Taylor  Jr.,  then  the  question  arises,  was  he  a  purchaser  with, 
or  without  notice  1 

8.  Job  Taylor  Jr.  had  no.titleSj,to  the  land,'tbut  only  a  bond 
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for  titles ;  and  the  lieo  of  &  vendor  for  unpaid  purchase  money 
will  bo  enforced,  even  against  a  purchaser  without  notice  from 
the  vendee,  who  only  holds  a  bond  for  title. — 10  Yerger  835. 

9.  Becuusti  the  purchaser  of  an  equitable  interest  purchases 
at  his  peril,  and  acquires  the  property  burdened  with  every 
prior  equity  charged  upon  it. — 7  Craiich  48. 

10.  The  complainant,  too,  was  at  the  time  in  the  possession  of 
the  lands  ;  and  when  a  party  purchases  land  in  the  possession  of 
a  third  person,  he  is  affected  with  all  the  equitable  rights  binding 
on  the  vendor,  and  he  cannot  set  up  the  want  of  notice  to  pro- 
tect himself. — Brewer  &  Brewer  v.  Logan,  19  Ala.  481. 

11.  But  did  Job  Taylor,  Sr.  purchase  in  consequence  of  the 
representation  made  to  him  by  complainant,  that  the  title  would 
be  good  1  Such  is  averred  to  be  the  the  fact  in  the  answer,  but 
it  is  not  true,  nor  is  it  proved  by  legal  evidence  ;  and  this  aver- 
m.nt  of  the  answer  is  not  responsive,  so  as  to  make  it  evi- 
dence.— Cummins  v. 'McCuUough,  o  Ala.  324;  Carpenter  v. 
Devon.  6  Ala.  718;  Dunn  v.  Dunn,  8  Ala.  784. 

12.  This  averment,  too,  is  inconsistent  and  unreasonable, 
when  we  see  from  the  answer  itself,  that  defendant  purchased  of 
Job  Taylor  Jr.,  or  pretended  so  to  do,  at  other  times,  all  sorts 
of  titles  and  claims  to  lands,  as  well  as  lands  to  which  there 
were  no  titles. 

13.  [s  this  averment  of  the  answer  sustained  by  legal  proof  ? 
John  Rowe  is  the  only  witness  who  was  offered  to  sustain  it,  and 
be  was  an  interested  witness,  and  incompetent  to  testify,  and 
his  testimony  should  have  been  suppressed  or  rejected.  As  a 
defendant,  he  answered  the  bill,  engaged  actively  in  the  defence 
of  the  suit,  and  thereby  incurred  a  liability  for  costs,  and  ren- 
dered himself  incompetent  as  a  witness. — Holman's  Heirs  v. 
Bank  of  Norfolk,  12  Ala.  3G9. 

14.  But  it  is  said  Rowe  was  the  agent  of  Job  Taylor  Sr., 
and  that  an  agent  is  an  exception  to  the  general  rule,  and  may 
testify,  though  ho  has  an  interest  in  the  event  of  the  suit.  We 
answer :  Ist.  'I'here  is  no  proof  of  his  agency.  The  answer 
averring  that  he  was  such  agent,  is  not  responsive  to  the  bill, 
and  is  therefore  not  evidence ;  and  Rowe  himself  being  prima 

focie  incompetent  when  he  was  examined,  was  of  course  incom- 
petent to  prove  a  fact,  to  render  himself  competent.  2ud.  If  it 
be  proved  that  he  was  such  agent,  still  he  was  incompetent,  for 
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he  was  interested  in  the  event  of  the  suit,  independently  of  his 
acts  as  agent. — McCall  v.  Sinclair,  14  Ala.  764. 

15.  Admitting,  however,  that  this  averment  of  the  answer  is 
sustained  hy  legal  proof,  and  the  complainant  is  not  affected  by 
it ;  for  the  assurance  that  the  title  to  the  land  was  good,  was 
not  inconsistent  with  the  equitable  lien  of  complainant  being  re- 
tained ;  no  reference  or  allusion  was  made  to  this  lien,  which  it 
was  well  known  existed,  but  the  title  only  was  the  subject  of 
inquiry.  If  it  .had  been  intended  to  embrace  this  lien,  it  would 
have  been  specially  mentioned. 

16.  The  delivery  of  possession  by  complainant  to  Job  Tay- 
lor Sr.  was  not  a  waiver  of  his  lien. — Greenup  v.  Strong,  1 
Bibb  590 ;  Taylor  v.  Alloway,  3  Litt.  216. 

17.  Admitting  that  defendant  had  no  notice,  actual  or  con- 
structive, at  the  time  he  purchased  from  Job  Taylor  Jr. ,  yet, 
if  at  any  time  before  the  execution  of  the  conveyance  he  re- 
ceived notice,  he  is  bound  by  it. — 1  Munf.  38  ;  2  ib.  38 ;  3 
Hen.  &  Munf.  316. 

18.  He  did  receive  notice  before  the  execution  of  the  convey- 
ance ;  for  Simeon  Taylor,  his  agent  to  procure  the  conveyance, 
was  expressly  told,  when  Washburn's  bonds  for  title  were  as- 
signed, that  the  lien  would  be  retained ;  and  this  notification  to 
the  agent  was  equivalent  to  notice  to  the  principal,  and  the 
principal  is  bound  by  it. 

HI.  1.  But  conceding  that  defendant  was  a  purchaser  for  a 
full  and  valuable  consideration,  without  notice,  actual  or  con- 
structive, express  or  implied,  and  that  he  purchased  on  a  rep- 
resentation by  complainant,  that  the  title  would  be  good,  and 
still  the  lien  must  be  enforced  in  this  case ;  for,  at  the  time  of 
the  assignment  by  complainant  of  the  bonds  of  Washburn  to 
defendant,  it  was  expressly  stipulated  by  complainant,  as  a  con- 
dition precedent,  and  acquiesced  in  by  the  agent  of  defendant, 
that  the  lien  of  complainant  was  not  to  be  thereby  divested  or 
impaired. 

2.  But  defendant,  in  admitting  the  agency  of  Simeon  Taylor 
to  procure  titles  for  him,  denies  that  he  had  any  authority  to 
make  sudi  consent,  and  insists  that-  he  is  not  bound  thereby. 

3.  This  cannot  avail  defendant,  for  it  is  well  established, 
that,  if  an  agent  transcends  his  authority,  his  acts  are  yet  bind- 
ing on  his  principal,  if  they  are  ratified;  and  acquiescence  after 

ai 
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a  knowledge  of  the  acts  of  the  agent  is  a  ratification  ;  and  what- 
ever is  known  to  an  agent,  is,  in  contemplation  of  law,  known  to 
the  priiici]  "  '  ;  lie  latter  cannot  aver  his  ignorance  thereof. — 
Hough  V.  I.  nil  et  al.f  3  Story  G59. 

4.  In  this  case,  if  defendant  intended  to  repudiate  the  act  of 
his  agent  in  procuring  the  title  to  said  land,  he  sliould  have  re- 
turned, or  offered  to  return  the  title ;  by  holding  on  to  it,  and 
claiming  the  land  under  it  as  he  does,  he  ratifies  the  terms  un- 
der which  liis  agent  procured  it;  he  cannot  assault  said  transac- 
tion of  his  agent  with  one  hand,  and  bhield  it  with  the  other  ', 
but  he  must  accept  or  reject  it  in  toto. — Daggett  v.  Emerson,  3 
Story  700. 

IV.  Can  a  valid  objection  be  urged  to  proof  being  made  by 
parolj  of  the  understanding  between  conipluinant  and  the  agent 
of  defendant,  that  the  equitable  lien  of  complainant  should  con- 
tinue upon  the  land,  notwithstanding  complainant  assigned  the 
bonds  of  Washburn  for  title  ?  We  contind  not,  for  this  is 
proof  merely  of  the  consideration  of  the  transfer  ;  and  in  equi- 
ty either  party,  even  to  a  deed,  may  aver  and  prove  against  the 
other,  or  against  a  purchaser  with  notice,  tlie  true  consideration 
on  which  the  deed  was  founded,  though  a  different  consideration 
be  mentioned  therein. — 1  Hen.'  &.  iMunf.  118.  Besides,  no 
trust  was,  by  said  act,  created  by.  complainant ;  though  a  trust 
may  be  created  by  parol ;  complainant  only  stipulated  for  the 
preservation  of  an  existing  right,  or  that  an  existing  right  should 
not  be  impaired  by  the  act  of  assignment.  ■ 

V.  1.  As  to  tbo|objcction  that  the  endorsees  of  the  notes  giv- 
en for  a  portion  of  the  purchase  money  should  have  been  made 
parties  to  tlif  bill,  we  say,  that  that  cannot  be  insisted  upon  in 
this  court,  the  record  not  showing  that  it  was  acted  upon  in  the 
court  btlcw  ;  bad  it  been  acttd  upon  below,  and  the  objection 
sustained,  complainant  would  iiave  had  the  right  to  amend  ;  if 
it  is  acted  upon  ia  this  court  for  the  first  time,  and  is  decided 
adversely  to  ci'  ,  lie  is  denied  this  undoubted  riuht. 

2.  But  wo  li -:it  said  persons  were  not  necessary  par- 
ties ;  for  the  bill  avers  they  had  no  interest  wliatover  in  the 
judgments  on  said  not-?,  at  the  date  of  the  filing  of  the  bill ; 
and  the  proof  in  the  record  sustains  this  allegation. 

VI.  It  is  insisted  that  the  notes  alleged  to  have  been  given 
for  the  purchase  money  are  not  identified.     Whether  this  be  so 
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or  not,  is  immaterial,. if  this  court  can  perceive  that  any  portion 
of  the  purchase  monej  remains  unpaid.  The  amount  remaining 
unpaid,  if  any,  can  properly  be  ascertained  on  a  reference  to  the 
master  to  take  an  account  between  the  parties,  and  report 
thereon. 

J.  E.  Belser  and  J.  Falkner,  contra  : 

1.  It  is,  at  least,  doubtful  whether  the  complainant  has  any 
lien  on  the  land.  The  record  shows  a  barter  between  the  par- 
ties, and  that  a  lien  was  never  intended  to  be  reserved  on  the  lands 
exchanged  on  either  side. — White  v.  Knapp,  8  Paige  173  ; 
1  Barbour  125  ;  Johns.  Ch.  308 ;  2  Green's  Ch.  397. 

2.  The  defendant  Taylor  is  a  bona  fide  purchaser,  without 
notice,  and  this  is  sufficient  to  dispose  of  the  lien  if  it  ever  ex- 
isted ;  and  Taylor  having  shown  himself  a  purchaser,  it  was 
incumbent  on  the  complainant- to  show  that  he  had  notice  of  his 
lien,  at  the  time  of  his  purchase. — 7  Wheaton's  R.  46 ;  1  Dev. 
&  Bat.  Ch.  333  ;  Mart.  &  Yer.  89;  5  Hump.  569  ;  2  Mis. 
110.  Notice  of  the  lien  cannot  be  inferred  from  relationship 
and  near  connection. — 9  Ala.  705. 

3.-  Rowe  was  a  competent  witness  for  the  defendant  Taylor. 
He  was  an  agent,  and  nothing  more  than  a  formal  party. — Bean 
v.  Pearsall,  12  Ala.  592  ;  Colgin  v.  .Redman,  20  ih.  650. 

4.  The  defence  made  by  Rowe  was  not  such  as  brings  him 
within  the  principles  of  the  following  cases. — Holman's  Heirs  v. 
Bank  of  Norfolk,  12  Ala.  406  ;  Markan  v.  Smyth,  11  Price 
126. 

5.  If  Rowe  is  a  competent  witness,  the  complainant  is  clearly 
estopped  from  asserting  any  lien  that  he  had  on  the  lands  claim- 
ed adversely  to  him,  under  the  circumstances  disclosed. — Mc- 
Crary  v.  Remson,  19  Ala.  431  ;  Bean  v.  Welch,  17  Ala. 
770  ;  7  Bing.  156  ;  7  Wend.  401  ;  3  Hill  215  ;  17  Ala.  681. 

6.  But,  whether  Rowe's  evidence  is  received  or  not,  the  de- 
cree of  the  Chancellor  is  correct,  and  the  estoppel  is  established 
by  other  independent  proof.  It  is  also  doubtful  whether  the 
proof  shows  that  the  lands  were  given  for  the  notes  spoken  of, 
or  for  either  of  said  notes. 

7.  Taylor's  agency  must  first  be  proved,  before  his  acts  are 
binding  on  tlie  principal.  The  agent  is  a  competent  witness  to 
prove  the  age«cy.     The  extent  of  his  agency  must  also  be 
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proved,  and>nothing  done  out  of  it  is  binding  or  conclusive. — 
Scarborough  v.  Reynolds,  12  Ala.  2.'>2 ;  Beau  v.  Pearsall,  ib. 
592. 

8.  The  declarations  of  Job  Taylor  Jr.,  after  his  sale  to  Job 
Taylor  Sr.,  going  to  show  that  the  notes  were  given  for  the 
lands,  are  not  ndmissiblc,  and  without  them  the  court  cannot 
conclude  that  the  notes  wi-ro  T^ivcn  fnr  f]\o  lands. — Lee  v.  Ham- 
ilton, 3  Ala.  538. 

9.  The  plaintifls  inthe  judguients,  on  which  the  lien  is  asser- 
ted, are  indispensable  parties.  This  is  stated  in  the  demurrer, 
and  is  of  itself  sufficient  to  dis^niss  the  bill.  If,  after  the  want 
of  proper  parties  is  objected  to,  the  con^plainant  neglects  or  re- 
fuses to  make  them,  the  bill  may  be  dismissed  without  preju- 
dice,— Gayle  v.  Singleton,  8  Porter  270 ;  Goodman  v.  Benham, 
le  ib.  625. 

10.  The  object  in  making  Rowe  a  defendant  was,  to  prevent 
him  from  being  a  witness.  A  disclaimer  by  him  would  not  have 
satisfied  the  complainant's  demands. 

11.  Does  the  assignment  of  the  bond  by  Bums  assign  the 
lien,  if  it  exists  at  all  ? 

PHELAN,  J. — It  is  objected  that  the  testimony  of  John 
Rowe,  in  behalf  of  his  co-defendant.  Job  Taylor  Sr.,  should  not 
have  been  received.  We  see  no  good  ground  for  the  objection. 
He  was  only  a  formal  party,  as  husband  of  one  of  the  sisters  of 
Job  Taylor  Jr.,  who  was  made  a  party  defendant  as  heir  at  law 
of  her  brother,  the  object  of  the  bill  being  to  divest  the  title  to 
lands  in  which  he  once  had  an  interest.  The  witness  is  called 
to  support  the  title  of  Job  Taylor  Sr.  to  the  lands  in  question, 
and  is,  therefore,  called  to  testify  against  his  interest  as  husband 
to  one  of  the  heirs  of  Job  Taylor  Jr.,  under  any  aspect  of  the 
case.  Even  if  this  were  not  so,  there  was  no  interest  which 
would  disqualify  him ;  for  both  the  bill  and  answer  show  that 
Job  Taylor  Jr.  died  wholly  insolvent. 

But,  it  is  said,  he  took  so  active  a  part  in  the  defence,  that 
he  made  himself  liable  for  costs,  and  that  this  will  render  him 
incompetent  as  a  witness.  When  a  party  defendant  to  a  bill, 
who,  from  tlje  face  of  the  proceedings,  would  appear  to  have  no 
real  interest,  makes  a  long  and  formal  answer,  and  sets  up  mat- 
ters that  do  not  properly  concern  him  as  a  defence  to  the  bill, 
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he  raises  a  strong  suspicion  that  he  is,  in  fact,  interested  in  the 
event  of  the  suit,  although  that  interest  may  not  appear ;  and 
courts  have  sometimes  held  that  the  testimony  of  such  a  witness 
may  be  rejected,  and  place  it  upon  the  ground,  that  he  thereby 
makes  himself  liable  for  costs,  if  the  case  goes  for  the  complain- 
ant. We  find  the  rule  so  stated  in  the  opinion  of  the  court,  in 
the  case  of  The  Heirs  of  Holman  v.  The  Bank  of  Norfolk,  12 
Ala.  405.  But,  in  that  case,  there  was  no  necessity  so  to  de- 
cide, for  the  party  defendant,  who  was  made  a  witness,  was 
shown  to  have  an  interest  other  than  that  which  respected  the 
costs. 

We  hesitate  to  afiirm  the  correctness  of  any  such  rule.  The 
imposition  of  costs  in  chancery  goes  by  no  fixed  law.  The  chan- 
cellor makes  the  law  as  respects  costs  for  each  case,  according 
to  its  own  peculiar  features  and  circumstances.  If,  then,  I  have 
an  interest  in  the  testimony  of  a  witness,  whom  the  complainant 
chooses  by  his  bill  to  make  a  co-defendant  with  me,  where  is 
the  justice  in  holding  that,  if  my  co-defendant  chooses,  without 
any  participation  of  mine,  to  make  himself  meddlesome  in  a  de- 
fence that  does  not  concern  him,  I  shall  suffer  the  loss  of  my 
testimony,  because  the  chancellor  may  impose  costs  upon  him  1 
At  common  law,  my  witness  cannot,  without  my  consent,  acquire 
by  his  own  act  such  an  interest  as  will  deprive  me  of  his  testi- 
mony. But  by  this  rule,  if  my  witness  is  made,  at  the  option 
of  the  other  side,  a  party  defendant  with  me  in  chancery,  and 
through  ignorance  or  negligence,  or  even  through  secret  hostility 
to  me,  makes  an  active  defence  to  the  bill,  he  will  be  incompetent 
to  testify  for  me,  because  by  his  own  act  he  has  subjected  him- 
self to  the  payment  of  some  part  of  the  costs.  But  it  is  in  the 
chancellor's  discretion,  after  all.  His  testifying  need  not  save 
him,  and  cannot,  unless  the  chancellor  sees  proper.  He  may 
decree  for  me,  and,  so  far  as  justice  warrants,  put  the  costs 
where  he  pleases ;  a  portion  of  it  on  my  meddlesome  co-defend- 
ant as  soon  as  any  other.  Now,  the  interest  which  disqualifies 
must  be  a  direct  and  certain  interest  in  the  event  of  the  suit,  or 
in  the  record ;  and  this  is  to  be  tested,  ordinarily,  by  the  state 
of  the  case  when  the  suit  is  commenced  ;  for,  as  Chancellor  Kent 
says,  in  Woodhull  v.  ^urasey,  3  John.  Cases,  234  :  "  The  in- 
terest, in  order  to  exclude  the  witness,  must  not  have  arisen  after 
the  fact  to  which  he  is  called  to  testify  happened,  and  by  his  own 
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Mt ;  because,  in  that  case,  it  would  bo  in  the  povrer  of  the  wit- 
ness, and  even  of  the  adverse  party,  to  deprive  the  person 
wanting  his  tcstiuiony  of  the  benefit  of  it."  Seo,  also,  Colgin 
v.  Redman,  20  Ala.'c50. 

We  proceed  next  to  the  consideration  of  the  questions  which 
relate  to  the  vendor's  Wm,  which  Burns  claims  to  hold  on  these 
lands,  as  against  Job  Taylor  Sr. 

The  facts  are  these :  Burns  and  Job  Taylor  Jr.  exchanged 
lands  on  the  13th  November,  1839,  and  executed  to  each  other 
respectively  bonds  for  title  of  that  date.  They  contained  on 
their  face  no  other  condition  tliaji  that,  tiie  parties  should  make 
title  as  soon  as  patents  were  obtained  from  the  United  States. 
Nothing  was  said  about  the  payment  of  purchase,  money  as  a 
condition  to  making  title.  Both  then  held  title  bonds  from  one 
Washburn  for  their  respective  tracts.  On  the  16th  Nov.  1839, 
the  defendant,  Job  Taylor  Sr.,  made  a  purchase  from  Job  Jr. 
of  the  lands  ho  got  from  Burns,  and  took  an  assignment  of  the 
bond  from  Burns  to  said  Job  Jr.  Before  he  purchased  of  Job 
Jr.,  Job  Sr.  made  inquiries  of  Burns,  who  was  then  on  the  land, 
about  the  i  itles,  if  he  should  purchase  of  Job  Jr.,  and  was  told 
by  Burns  that  there  would  be  no  difficulty  about  the  title,  and 
advised  by  Burns  to  make  the  purchase.  He  did  purchase,  and 
took  an  assignment  of  Burns'  bond,  16th  November,  1^89,  as 
aforesaid ;  and  the  proof  in  the  cause  goes  to  establish  the  fact, 
that  he  paid  a  full  consideration,  and  purchased  in  good  faith  of 
Job  Jr.,  who  then  owed  him  a  large  amount  frt'-  i-iniu-v  loaned  to 
carry  on  speculations  in  Indian  lands. 

On  the  exchange  between  Job  Jr.  and  Burns,  the  latter  was 
to  receive  ^1400  as  difference  in  the  value  of  the  tracts,  and 
Job  Jr.  made  his  notes  for  about  that  sum,  which  were  after- 
wards put  in  suit,  but  have  never  been  paid,  and  are  now  the 
property  of  Burns/  After  the  exchange  between  Jpb  Jr.  and 
Burns,  the  former  rescinded  his  contract  with  Washburn  for  the 
purchase  of  the  lands  he  contracted  to  convey  to  Burns,  and 
Washburn  sold  ihcra  to  other  person?,  and  Burns  never  came 
into  possession  of  them. 

In  the  fall  ef  1840,  one  Simeon  Taylor,  as  agent  of  Job  Tay- 
lor Sr.  —  '  -  11  •"  ri  upon  Bums,  having  then  in  his 
posse  in  Burns,  which  Job  Jr.  had  assigned 

to  Job  Sr.,  16th  Nori^mbcr,  1889,  (Job  Jr.  waa  in  company,) 
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and  said  Simeon  Taylor  requested  Burns  to  assign  tp  Job  Sr. 
the  bonds  he  held  from  Washburn.  This  he  at  first  refused  to 
do,  saying  he  would  probably  thereby  impair  his  lie7i  for  the 
purchase  money ;  but,  upon  being  assured  both  by  Simeon  Tay- 
lor and  Job  Jr.  that  his  assignment  of  Washburn's  bond  could 
not  have  that  efiect,  and  upon  Simeon  Taylor's  agreeing  to  take 
the  assignment  with  the  understanding  that  no  lieii  existing 
should  be  impaired  by  it.  Burns  made  to  Job  Taylor  Sr.  an  as- 
signment in  writing  of  Washburn's  bond  to  him  for  the  lands 
Avhich  he  let  Job  Jr.  have  in  the  exchange,  and  Washburn  after- 
wards made  a  deed  to  Job  Taylor  Sr. 

After  the  purchase  by  Job  Sr.,  and  before  his  assignment  of 
Washburn's  bonds,  Burns  had  delivered  possession  of  the  lands 
to  the  agent  of  Job  Sr.,  and  assisted  him  to  rent  them  out,  say- 
ing nothing  at  tffe  time  of  a  lien  that  he  claimed  for  unpaid  pur- 
chase money,  or  that  he  had  not  received  possession  of  the  lands 
which  he  was  to  get  iu  exchange. 

On  this  state  of  facts  two  questions  arise  :  1.  Did  Burns 
hold  a  vendor's  lien  for  the  purchase  money,  after  his  exchange 
of  lands,  as  aforesaid,  with  Job  Taylor  Jr.1  2.  If  so,  has  he 
done  anything  to  forfeit  that  lien,  so  far  as  Job  Taylor  Sr.  is 
concerned  ? 

By  the  law  as  settled  in  this  State,  a  vendor  of  land,  who 
takes  no  independent  security  for  the  payment  of  the  purchase 
money,  holds  a  lien  upon  the  land  for  the  purchase  money, 
against  the  vendee  and  all  claiming  under  him  with  notice  of  the 
lienj  and  this,  whether  he  executes  a  conveyance,  or  only  gives 
a  bond  to  make  title. — Haley  v.  Bennett,  5  Porter  452.  This 
lien  is  considered  as  an  equitable  mortgage,  and  there  is  nothing 
to  distinguish  an  exchange  of  lands,  so  far  as  respects  the  appli- 
cation of  this  principle  of  lien  for  the  purchase  money,  from  a  sale 
of  lands. — Bradley  v.  Bosley,  1  Barb.  Ch.  125.  We  think  it  clear 
that  Burns  had  a  lien  on  the  lands  he  let  Job  Taylor  Jr.  have 
in  exchange,  to  the  full  extent  of  the  purchase  money,  made  up 
of  the  value  of  the  lands  he  Avas  to  get  in  exchange,  which  he 
never  obtained,  and  the  balance  of  $1400  for  which  Job  Jr.  gave 
his  notes,  which  he  never, paid. 

2.  Has  he  done  anything  to  forfeit  this  lien  as  against  Job 
Taylor  Sr.'?  We  think  he  has.  In  the  first  place,  it  is  to  be 
remarked,  that  the  bond  which  Burns  gave  to  Job  Taylor  Jr. 
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contained  no  other  condition  tlian  thi!«,  that  titles  should  bo  made 
08  soon  ns  patents  weru  obtained  troiu  the  United  States. 
Nothing  is  said  about  the  paynieiit  of  purclinsc  money,  as  a  con- 
dition precedent  to  the  obligation  to  make  title.  From  the  face 
of  such  a  bond  as  this,  the  presumption  is,  that  the  purchase 
money  had  been  paid.  It  would  b(3  no  more  warning  to  a  pur- 
chaser from  the  holder  of  such  a  bond  that  the  purchase  money 
was  still  due  to  the  obligor,  than  would  be  a  deed  for  the  land 
in  the  hands  of  such  holder  containing  the  common  acknowledg- 
ment that  the  consideration  had  been  paid.  The  consideration 
for  this  bond,  namely,  the  payment  of  the  purchase  money  for 
the  land,  in  the  absence  of  words  in  the  condition  of  the  bond 
which  went  to  negative  such  an  idea,  is  implied ;  the  bond  itself 
is  prima  faeie  evidence  of  that,  and  would  be  sq  held  in  a  suit 
on  the  bond. 

In  principle,  then,  it  comes  to  this,  that  such  a  bond,  in  the 
hands  of  Job  Taylor  Jr.,  was  no  more  notice  to  Job  Taylor  Sr., 
his  vendee  of  the  land  and  assignee  of  the  bond,  that  the  pur- 
chase money  remained  unpaid,  and  was  yet  due  and  owing  to 
Burns,  than  if  Job  Jr.  had  held  a  deed  in  fee  simple  from  Burns 
for  the  land.  'I'hat  would  have  been  only  prima  facie  evidence 
that  the  purchase  money  Imd  been  paid,  and  such  a  bond  was 
equally  so. 

But  Burns  was  in  possession  of  the  land.  This  fact  alone 
made  it  necessary  for  a  purchaser  from  Job  Taylor  Jr.  to  make 
further  inquiry,  before  lie  purchased  from  one  out  of  possession. 
If  Job  Jr.  had  then  held  a  complete  deed,  instead  of  only  a  bond 
for  titles,  the  same  rule  wouhl  have  prevailed.  The  fact  that 
another  was  in  possession  of  the  land  was  suflScient  to  put  a 
purchaser  upon  inquiry,  and  would  preserve  a  lien  against  any 
who  might  be  willing  to  hazard  a  purchase  without  making  in- 
quiry.— Brewer  v.  Logan,  11>  Ala.  4bL 

We  find  that  Job  I'aylor  Sr.  did  make  inquiry  at  the  proper 
quarter.  He  went  to  Burns,  who  was  in  possession,  and  talked, 
it  seems,  fully  with  him  alx»ut  having  an  intention  to  buy  the 
land,  if  the  title  was  good.  Burns  advised  him  to  buy  at  the 
price  he  afterwards  gave,  and,  in  answer  to  a  que^tion  evidently 
intended  to  elicit  all  he  knew  that  would  make  for  or  against 
the  propriety  of  sucli  a  purcha.se,  told  Job  Sr.  that  if  he  bought 
there  would  be  no  difficulty  about  the  title  to  the  land.     Ac- 
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cording  to  the  testimony  of  Rowe,  he  assured  said  Job  Sr. 
that  the  title  was  good. 

Whatever  may  be  the  hardship  upon  him,  to  hold  that  such 
acts  and  such  language  from  Burns,  in  respect  to  this  land,  will 
not  amount  to  a  waiver  of  his  lien  in  favor  of  Job  Taylor  Sr., 
would  be  to  protect  a  man  from  the  natural  consequences  of  his 
own  acts,  and  cast  any  injury  that  may  result  from  them  upon 
the  party  who  acted  on  the  faith  of  them .  There  is  every  rea- 
son to  suppose,  that  the  conduct  and  declarations  of  Burns  in- 
fluenced the  subsequent  purchase  of  the  defendant  Taylor. 

In  such  a  connection  as  it  occurs  here,  what  is  the  reasonable 
and  just  interpretation  of  an  assurance  by  one  man  to  another 
that  the  title  to  a  tract  of  land  which  the  latter  is  about  to 
purchase  is  good  1  Is  it  merely  that  the  chain  of  title  can  be 
traced  without  difficulty  to  a  source  that  is  unquestionably  good, 
(to  the  Federal  Government,  for  instance,  with  us,  where  the 
land  has  been  once  public)  ?  Would  that  be  the  common,  pop- 
ular understanding  between  two  men  of  ordinary  intelligence  in 
our  country,  who  wei'e  in  a  negotiation  about  the  sale  and  pur- 
chase of  a  tract  of  laud  1  It  cannot  be  pretended .  On  the 
contrary,  they  would  mutually  understand  such  an  assurance  to 
carry  with  it  the  idea  that  the  seller  would  convey,  and  the  buyer 
would  receive,  a  title  good  against  all  conflicting  claimants,  and 
also  good  or  free  from  all  liens^  incumbrances  and  equities. 

But  this  is  not  only  the  popular,  it  is  the  legal  signification 
of  such  terms  in  a  promise,  agreement  or  covenant.  These  bonds 
"  to  make  title," — "  to  make  a  good  and  sufficient  title," — are 
obligations  to  convey  the  legal  estate  in  fee,  free  from  all  valid 
claims,  liens,  or  incumbrances  whatever. — 10  John.  266  ;  1 
Blackf.  380 ;  12  Ala.  39.  When,  therefore.  Burns,  who  then 
held  a  vendor's  lien  for  the  purchase  money,  as  against  Job  Jr., 
who  held  his  bond  for  title,  advised  Job  Sr.  to  purchase  the 
land,  and,  instead  of  disclosing  to  him  the  fact  that  the  purchase 
money  was  unpaid,  and  that  he  held  a  lien  to  that  extent  upon 
it,  assured  him,  in  reply  to  his  demand  for  information,  that  if 
he  bought  there  would  be  no  difficulty  about  the  title,  and  that 
he  would  get  a  good  title,  his  acts  and  his  words  amount  in  law 
to  an  abandonment,  a  waiver,  of  his  lien  in  favor  of  Job  Taylor 
Sr.  His  acts  amount  to  an  estoppel  in  ^ais  of  his  right  to  assert 
this  lien  against  the  man  whose  purchase  may  well  be  supposed 
S2 
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to  have  been  influenced  by  them. — 2  Sugden  on  Ven.  299  ;  38 
Cond.  Eng.  C.  L.  R.  115;  Roland  v.  Day,  17  Ala.  681;  Stone 
V.  Britten,  22  ib.  543. 

His  surrender  of  the  possession  of  the  lands  to  the  agent  of 
Job  Taylor  Sr.,  after  the  purchase,  without  any  intimation  that 
he  held  a  lien  upon  them,  would  go  far  to  indicate  that  he  him- 
self  then  put  the  same  interpretation  upon  bis  previous  acts. 

But  it  is  urged  that,  when  Bums  was  afterwards  applied  to 
and  requested  to  assign  Washburn's  bonds  to  Job  Sr.,  he  then 
set  up  his  /ten,  and  refused  to  make  the  assignment,  until  it  was 
agreed  on  the  part  of  Simeon  I'aylor,  who  was  acting  in  the 
matter  for  Job  Sr.,  that  such  assignment  was  not  to  be  consid- 
ered as  affecting  in  any  manner  the  lien  he  night  have  for  the 
purchase  money. 

We  readily  concede,  that,  if  the  lien  had  not  been  forfeited 
by  what  had  transpired  previously  to  that  assignment,  there 
was  nothing  in  it  ihat  would  deserve  to  work  such  a  consequence. 
If  the  lien  was  good  then,  the  assignment  with  the  express 
stipulation  of  Simeon  Taylor,  who  acted  for  Job  Taylor  Sr., 
that  it  should  not  be  affected  thereby,  would  not  have  impaired 
it  in  the  least.  And  whether  Simeon  'i'aylor  had  authority  from 
Job  Sr.  to  make  such  a  stipulation  or  not,  would  make  no  differ- 
ence, if  Job  Sr.  accjuired  any  advantage  by  the  assignment,  and 
insisted  upon  holding  on  to  it ;  the  stipulation  would  bind  him, 
if  he  gained  anything  by  it  which  he  claimed  to  retain,  even 
without  a  previous  authority,  for  that  would  be  an  adoption  of 
the  act. 

But  he  gained,  in  legal  contemplation,  nothing  by  the  assign- 
ment that  ho  was  not  already  fully  entitled  to  from  Burns  by 
the  condition  of  this  bond,  namely,  a  deed  in  fee  simple  for  the 
land,  with  covenant  of  general  warranty  fur  quiet  enjoyment, 
and  against  all  liens  and  incumbrances.  Burns'  bond  to  Job 
Taylor  Jr.,  assigned  to  Job  Taylor  Sr.,  bound  him  to  make  a 
deo«I  in  fee  simple.  Washburn's  bond  to  him  bound  Washburn 
to  roako  a  deed  to  him.  But,  instead  of  making  ii  deed 
himself  direct  to  Job  Sr.,  he  assigns  to  him  Washburn's  bond 
in  place  of  his  own,  and  Washburn  makes  the  deed  drrect  to 
Job  Sr.  There  was  nothing  gained  by  Job  Sr.  in  this  arrange- 
ment, so  far  as  Burns  was  concerned.  It  was  only  taking  an 
awrigniBcnt  of  Bums'  bond,  instead  of  his  deed^  which  he  was 
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bound  in  law  to  make ;  and  this  surely  could  work  no  prejudice 
to  him.  The  stipulation  of  Simeon  Taylor,  therefore,  that  the 
assignment  of  Washburn's  bond  should  not  affect  any  lien  for 
the  purchase  money  which  Burns  then  held,  regarding  it  as  the 
stipulation  of  Job  Taylor  Sr.,  amounted  to  nothing.  There 
was  no  lien  to  lose ;  it  had  been  forfeited  already.  And  if 
Burns  assigned  the  bond,  under  the  influence  of  such  a  stipula- 
tion, he'did  no  more,  at  last,  than  was  for  his  own  benefit,  and 
that  fulfilled,  in  a  way  entirely  for  his  own  advantage,  the  ob- 
ligation of  his  bond  to  make  title  to  these  lands. 

Seeing  that  the  decree  of  the  chancellor  dismissing  the  bill  is 
well  justified  upon  a  full  consideration  of  the  merits  of  the  case, 
we  deem  it  unnecessary  to  examine  or  decide  the  question  which 
is  presented  by  the  argument  of  defendants  in  error,  in  relatinn 
to  the  necessity  for  nuiking  the  plaintiffs  in  the  judgments 
against  Job  Taylor  Jr.,  and  which  the  bill  alleges  now  belong 
beneficially  to  the  complainant,  parties  to  the  bill  sis  de- 
fendants. 

In  view  of  what  has  been  already  said,  it  is  only  necessary  to 
add  that  the  decree  of  ther  chancellor  dismissing  the  bill  is  af- 
firmed, at  the  cost  of  plaintiffs  in  error. 


GANTT'S  ADM'R  vs.  PHILLIPS. 

1.  In  detinue  by  an  administrator  dr.  6om.v  now  against  a  purchaser  from 
the  widow,  Avho  was  named  executrix  in  the  will,  for  the  recovery  of  a 
slave  bequeatheil  to  her  for  life,  her  legal  appointment  and  qualification  as 
executrix  may  be  presumed  after  the  lapse  of  twenty  years,  without  the 
production  of  the  record,  from  the  existence  and  production  of  the  will 
and  its  probate,  an  inventory  and  appraisement  of  the  estate  purporting 
on  its  face  to  be  made  under  the  authority  and  sanction  of  the  court,  and 
proof  that  the  executrix  acted  as  such  from  the  testator's  death  until  her 
own,  paid  the  debts  of  the  estate,  kept  the  property  together  as  dii-ected 
by  the  will,  and  exercised  ownership  and  control  over  it ;  that  the  heirs 
and  legatees  acquiesced  in  her  acts  and  deeds  in  reference  to  the  property 
for  more  than  twenty  years,  and  that  the  records  of  the  Court  of  Probate 
of  the  county  in  which  the  will  was  probated  were  loosely  kept  for  a 
series  of. years  about  that  time. 
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fl.   And  in  soeh  p.%^n.  fho  inrentory  aod  appr»iMment.  «nd  orideno*  of  th« 
aeU  and  ti  of  (h«  ozccutrii,  legatees  and  diBtribntees,  are  ad- 

mivsible,  ua  i ...  .  .  .,i;.„.„  j-yp  jj,^  court  to  leave  to  the  jury   the 

question  of  the  at  nnd  qualifioation  of  the  executrix. 

8     If  the  excOQtrix  n  t '  'vill,  to  whom  a  life  estate  in  slaTet  is  l>e- 

qucathed.  takes  oat  '  .mmtary,  and  tnkes  posscstion  of  the  M* 

tate.  .  reof,  her  legacy  thereby  Tests  in  her,  un- 

less b>  the  will;  an<i  the  remainder  Itiiiite'l  upon 

her  life  e^itate  becomutt  vestal  by  the  fame  act,  and  cannot  onlier  death 
reTcrt  to  the  estate. 

Error  to  tlie  Circuit  Court  of  Dalllas. 
Tried  before  the  Hon.  Nathan  Cook. 

Detinue  by  the  plaintiff  in  error,  William  E.  Bird,  as  ad- 
ministrator de  bonis  non,  with  the  will  annexed,  of  Robert 
Gantt,  deceased,  against  the  defendant  in  error,  for  the  recove- 
ry of  a  ncfp-o  man  slave,  named  Phil,  alleged  to  have  been  the 
property  of  said  testator  in  his  lifetime,  and  of  which  he  died 
in  possession.  The  pleas  were,  non  detinet  and  the  statute  of 
limitations.    Verdict  and  judgment  for  the  defendant  below. 

On  the  trial  a  bill  of  exceptions '  was  allowed,  by  which  it 
appears  that  the  plaintiff  oflfercd  in  evidence  the  will  of  the  tes- 
tator, by  which  it  appeared  that  he  left  to  his  six  youngest 
children,  to  be  equally  divided  among  them,  all  his  estate  both 
real  and  personal.  By  the  second  clause  of  the  will  he  says  : 
"  It  is  my  desire  that  my  wife,  Elizabeth  Gantt,  during  her 
natural  life,  or  during  her  widowhood,  shall  possess,  occupy 
and  enjoy  my  said  estate,  for  the  support  of  herself  and  family." 

The  plaintiff  also  offered  testimony  tending  to  show  that  the 
testator  died  in  po--sci;.sion  of  the  slave  in  question,  and  that  he 
was  in  possession  of  the  defendant  at  the  time  of  suit  being 
brought,  and  proved  the  death  of  Elizabeth  Gantt,  the  widow  of 
the  testator,  in  the  early  part  of  tlie  year  1845.  He  also  offer- 
ed evidence  tending  to  show  a  demand  and  refusal  to  deliver  up 
the  slave,  and  his  value  &c.  The  plaintiff  also  introduced,  as 
a  part  of  his  evidence,  the  answer  of  the  defendant  in  chancery, 
to  a  bill  filed  against  hun  by  tlie  heirs  of  the  testator,  and  prov- 
ed by  Dr.  Gantt,  the  son  of  the  testator,  that  he  had  never 
heard  of  any  otht-r  administration  on  the  estate  of  the  testator 
than  that  of  the  plaintiff.  This  administration  commenced  in 
1852-     The  copy  of  the  will,  read  in  evidence,  purported  to  bo 
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a  transcript  from  a  book  of  records  of  wills  in  Dallas  County. 
Said  will  was  dated  in  1818,  and  was  proved  by  Jesse  Beene 
in  1823,  the  said  testator  having  died  in  the  last  named  year. 

The  said  Dr.  Gantt,  on  cross  examination  by  the  defendant, 
stated,  that  his  mother,  said  Elizabeth  Gantt,  removed  from 
this  State  to  Louisiana  about  the  1  st  January,  1845,  and  car- 
ried all  the  remaining  property  of  the  estate  with  her;  that  no 
objections  were  made  to  her  removing  the  property,  either  by 
heirs  or  creditors  ;  that  Robert  Gantt  in  Tennessee,  where  he 
died,  was  indebted  to  one  McGhee  $1200  ;  that  said  Elizabeth 
Gantt,  after  the  death  of  Robert  Gantt,  paid  said  debt,  by  dis- 
posing of  certain  lands  of  the  estate  to  that  purpose,  and  also 
by  disposing  of  a  negro  man  belonging  to  the  estate  to  said 
McGhee,  for  the  same  purpose. 

The  defendant  proved  by  one  White,  that  he  was  present  at 
a  trade  made  between  said  Elizabeth  Gantt,  the  widow  aforesaid, 
and  the  late  Dr.  Geo.  Phillips,  in  the  year  1831  or  1832  ;  that 
Elbert  Gantt,  then  a  minot",  and  one  of  the  legatees  of  said 
Robert  Gantt,  came  over  to  the  plantation  of  Dr.  Phillips,  and 
stated  to  him  that  his  mother,  the  said  Elizabeth,  desired  to 
trade  for  his  negro  man,  and  wished  him,  said  Phillips,  to  go 
over  to  his  residence  to  see  her  upon  the  subject ;  upon  that  re- 
quest, said  Phillips  went  over  to  sec 'her,  accompanied  by  said 
White,  the  witness  ;  Mrs.  Gantt  then  proposed  to  exchange  two 
small  boys,  Phil  and  another,  for  a  man  belonging  to  said  Phil- 
lips, she  stating  that  she  owned  the  wife  of  said  negro  man,  and 
that  she  would  give  in  exchange  the  two  boys  for  the  negro  man 
and  one  hundred  dollars  ;  she  urged,  as  an  additional  reason, 
that  she  owned  no  negro  man,  and  that  the  family  very  much 
needed  one,  to  cut  and  haul  wood,  and  do  other  work  which 
could  not  be  done  by  women  ;  that  said  Phillips  asked  her,  if 
she  had  the  authority  to  sell  the  negro  boys,  to  which  she  re- 
plied that  she  had  by  her  husband's  will,  and  also  that  the  negro 
man  and  the  one  hundred  dollars  was  a  full  and  fair  considera- 
tion and  more.  Said  White  further  stated,  that  her  son  El- 
bert and  three  of  the  daughters,  minors,  were  present,  all  of 
whom  requested  the  said  Phillips  to  make  the  trade  with  their 
mother,  stating  before  and  at  the  trade  that  their  mother  was 
authorized  to  dispose  of  the  said  negro  boys  ;  that  said  trade  was 
made  at  the  special  instance  and  request  of  the  said  Elizabeth 
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and  familjr,  and  the  negro  man  and  the  $100  delivered  to  her  ; 
that  said  man  worked  on  the  plantation  of  said  Mrs.  Gantt  un- 
til I833f  vrhen  ho  was  sold  by  said  Elbert  Gantt.  And  the  de- 
fendant proved  that  the  proceeds  of  the  sale  were  received  by 
Mrs.  Gantt,  and  were  used  for  the  support  and  maintenance  of 
hor  and  the  family. 

Defendant  proved,  that  Mrs.  Gantt  was  the  head  of  the  fam- 
ily, and  kept  the  same  together  as  in  the  lifetime  of  her  hus- 
band, the  testator  ;  that  she  managed  and  controlled  the  entire 
estate,  both  real  and  prrsonal,  sold  land  in  Tennessee  to  pay  a 
debt  then  due  and  owing  by  the  testator,  and  also  sold  a  negro 
BMUi  here  for  the  same  purpose  ;  that  she  had  paid  all  the  debts 
of  the  estate  ;  that  in  1845  she  removed  to  Louisiana,  and  died 
during  that  year,  taking  with  her  all  the  property  except  what 
her  son  Elbert  had  previously  carried  there,  with  her  knowledge 
and  consent,  for  the  purpose  of  preparing  a  place  for  tiie  recep- 
tion of  herself  and  family  ;  that  she  had  no  property,  nor  means 
of  support  for  herself  and  family,  except  what  she  derived  from 
the  estate. 

The  evidence  tended  to  show,  that  neither  the  creditors  nor 
the  heirs  ever  raised  or  made  any  objection  to  the  sole  manage- 
ment and  control  thus  exercised  over  the  estate.  All  the  chil- 
dren, legatees  and  distributees  of  said  testator  were  of  age 
sometime  previous  to  th.;  de.ith  of  the  said  Elizabeth  Gantt. — 
Four  of  thenj  lived  with  her  until  her  death.  The  cliildnn  h-ul 
no  means  of  support,  except  from  the  estate  aforesaid . 

The  defendant  then  introduced  one  Craig,  who  testifhd  that, 
in  the  year  1828,  he  was  elected  clerk  of  the  County  (-'ourt  of 
Dallas  County,  and  when  he  came  into  office  he  found  the  docu- 
ments and  papers  therein  in  great  confusion,  and  many  of  the 
orders  and  adjudications  unrecorded,  and  lying  hi  bundles  about 
in  the  office,  in  a  careless  and  confused  manner,  and  among  the 
papers  in  this  condition  was  the  last  will  and  testament  of  said 
Robert  Gantt  deceased,  above  mentioned,  and  also  an  appraise- 
ment and  inventory  of  the  estate  of  said  deceased,  and  the 
probate  thereof.  Said  Craig  also  stated,  that  he  was  employed 
by  the  County  Court  and  Commis^ioneis  of  said  County  to  file 
properly  and  record  in  the  books  of  the  office  all  such  papers  as 
had  not  been  recorded,  and  that  the  .said  appraisement  was  the 
identical  paper  recorded  by  him  u|H>n  such  employment ;  upon 
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which  proof  the  defendant  offered  the  said  inventory  and  ap- 
praisement in  evidence  to  the  jury  ;  to  which  the  plaintiff  ob- 
jected :  1st.  That  it  could  not  be  admitted  for  any  purpose, 
under  the  issue  made  by  the  pleadings  in  the  cause ;  2d.  Be- 
cause the  paper  was  admitted  to  record  without  any  authority, 
and  because  there  was  no  order  or  judgment  of  the  court,  show- 
ing that  letters  testamentary  or  of  administration  had  ever  been 
granted  before  that  time.  The  court  allowed  the  paper  to  go  to 
the  jury  for  what  it  was  worth,  and  the  plaintiff  excepted. — 
The  inventory  seems  to  have  been  proved  by  the  appraisers  in 
February,  1824.  The  plaintiff  also  objected  to  the  declarations 
of  Mrs.  Gantt,  and  also  to  the  declarations  and  acts  of  the  leg- 
atees being  received  in  evidence  for  any  purpose ;  the  court 
overruled  the  objection,  and  the  plaintiff  excepted. 

The  court,  amongst  other  things,  charged  the  jury,  that  the 
record  of  the  appointment  and  qualification  of  the  said  Eliza- 
beth Gantt,  as  executrix  of  the  estate  of  Robert  Gantt,  in  the 
Orphans'  Court  of  Dallas  County,  was  the  highest  and  best  evi- 
dence of  her  appointment,  and  that  no  other  evidence  could 
show  the  fact  but  the  record  itself  or  a  transcript  of  it,  if  in 
existence.  But  the  court  charged  the  jury  further,  that,  if  the 
proof  showed  to  their  satisfaction  that  the  appointment  and 
qualification  of  said  Elizabeth  Gantt  as  executrix  had  been  duly 
made  by  said  Orphans'  Court,  and  that  in  the  lapse  of  time  the 
papers  and  records  of  the  appointment  had  been  lost  or  destroy- 
ed, so  that  they  were  not  now  to  be  found,  then  they  might  find 
and  conclude  that  she  has  been  such  executrix,  without  the  pro- 
duction of  the  record  or  the  transcript.  To  so  much  of  this 
charge  as  relates  to  the  secondary  evidence  aforesaid,  the  plain- 
tiff excepted. 

The  court  charged  the  jury,  that,  if  the  slave  sued  for  was 
included  in  the  devise  to  the  said  Elizabeth  Gantt,  and  was  a 
legacy  to  her  for  life,  and  remained  over  to  the  other  legatees, 
if  the  legacy  had  vested  in  her  according  to  the  rules  before  ex- 
plained, that  at  her  death  the  legacy  became  the  absolute  prop- 
erty of  those  in  remainder,  and  could  not  return  to  the  estate, 
so  as  to  authorize  the  plaintiff  to  recover  it  as  the  administra- 
tor of  Robert  Gantt's  estate;  to  this  charge  the  plaintiff  excep- 
ted. 

The  plaintiff  asked  the  court  to  charge  the  jury: 
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1.  That  plaintifT  is  entitled  to  recover  the  slave  sued  for,  if 
he  was  the  property  of  Robert  Gantt  deceased,  when  he  died, 
there  being  no  legal  proof  that  dcferulant  or  any  one  else  under 
whom  he  claiuis  ever  got  any  legal  title  to  him  whatever,  and 
there  being  no  legal  proof  of  the  appointment  of  a  representa- 
tive of  the  estate  of  the  said  Robert  Gantt  deceased,  before  the 
appointment  of  the  plaintiil'.  This  charge  the  court  refused  to 
give,  and  the  plaintifi'  excepted. 

2.  That  even  if  the  records  of  the  Probate  Court  did  show 
that  Elizabeth  Gantt  qualified  as  executrix  of  Robert  Gantt, 
that  is  a  matter  which  the  jury  ought  not  to  consider,  because 
there  was  no  other  issue  in  the  case  than  the  statute  of  limita- 
tions and  non  ddinet.  This  the  court  also  refused,  and  the 
plaintiff  excepted. 

3.  That  the  life  estate  of  the  said  Elizabeth  Gantt,  in  the 
slave  sued  for,  expi  red  at  her  death,  and  the  title  to  him  is  in 
plaintiff,  unless  the  defendant  shows  that  he  was  sold  after  the 
death  of  the  said  Robert  Gantt  by  order  of  the  Orphans'  Court 
of  Dallas  County.  'I  his  charge  was  also  refused,  and  the  plain- 
tiff excepted. 

The  court,  amongst  otlurs,  gave  two  affirmative  charges 
which  were  not  excepted  to,  but  which  arc  necessary  to  be  sta- 
ted, as  they  are  referred  to  in  one  that  was  excepted  to.  They 
were  as  follows  :  That  an  administration  upon  the  estate  of 
Robert  Gantt,  by  order  of  the  Probate  Court  of  Dallas  County, 
was  absolutely  uecessar}',  and  the  assent  of  the  executor  or  ad- 
ministrator appointed  by  the  court  was  equally  necessary  to 
vest  the  legacy  in  said  Elizabeth,  devised  and  bequeathed  to 
her  in  said  last  will  and  testament,  and  to  separate  it  from  the 
estate. 

That  they  could  not  presume,  or  infer,  or  find  that  said  Eliza- 
beth Gantt,  notwithstanding  her  appointment  in  the  will,  and 
her  actings  and  doings  with  the  estate,  was  the  executrix  of  said 
estate,  or  hadany  power  as  such,  unless  they  believed  from  the  ev- 
idence that  she  had  been  legnlly  appointed  and  qualified  as  execu- 
trix by  the  Orphans'  Court  of  Dallas  County  ;  and,  unless  she 
was  so  appoints  1  '  vlified,  her  legacy  under  the  will  could  not 
vest  in  her,  ami  or  exchange  of  the  slave  sued  for,  by  her 

to  Dr.  Phillips,  would  be  utterly  illegal  and  void,  and  could  not 
deprive  the  plaintiff  of  his  fall  right  to  recover, 
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The  plaintiff  in  error  here  assigns  for  error  the  matters  con- 
tained in  the  bill  of  exceptions. 

Geo.  W.  Gayle  and  J.  H.  Campbell,  for  plaintiff  in  error : 
The  matter  most  relied  upon  by  the  defendant  in  this  case  is, 
that  presumption,  which  he  insists  arises  from  lapse  of  time, 
that  an  administration  was  granted  on  the  estate  of  Robt.  Gantt, 
or  that  letters  testamentary  had  issued.  It  is  not  contended  that 
this  fact  appears  on  the  records  of  the  Probate  Court  of  Dallas 
County,  but  it  is  insisted  that  facts  do  exist  from  which  the 
court  is  fully  authorized  and  required  to  presume  that  such  waB 
the  fact.  As  this  is  the  chief  question  in  the  case,  we  will  first 
examine  it. 

The  first  case  to  which  we  call  attention  is  that  of  Thompson 
V.  Miller,  2  Stew.  470.  This  case  clearly  shows,  that  matters 
of  record  cannot  be  supplied  in  any  other  manner  than  by  the 
record  itself.  Wherever  an  amendment  could  not  be  made  nunc 
pro  tunc,  the  record  cannot  be  supplied  by  presumption  or  in- 
tendment. It  is  clear  that  only  clerical  errors  can  be  so  amend- 
ed, and  not  judicial  errors  or  defects. — Wilkinson  v.  Goldthwaite, 
1  Stew.  &  Porter  159. 

It  is  insisted  that  the  return  of  the  appraisers  of  the  property 
of  Robert  Gantt,  appointed  by  the  court,  is  sufiicient  to  raise 
the  presumption  that  letters  testamentary  or  of  administration 
had  been  granted.  To  show  that  this  is  a  mistake,  we  refer  to 
Moody  V.  Kenan,  9  Por.  257. 

This  return  and  appraisement  was  not  recorded  by  order  of 
the  court,  and  therefore  has  not  the  force  and  effect  of  a  judg- 
ment of  the  court,  and  could  not,  therefore,  be  received  as  evi- 
dence for  any  purpose. — Hall  v.  Hudson,  admr.,  20  Ala.  284  ; 
Hinson  v.  Wall,  ib.  298. 

In  the  case  of  IJrown  v.  Bartlett,  2  Ala.  80,  the  court  ex- 
pressly say,  that,  where  a  fact  does  not  appear  of  record,  they 
cannot  presume  that  such  facts  exists.  Also,  in  the  case  of 
Binford  v.  Daniels,  13  Ala.  672,  the  court  say:  "  It  cannot 
be  tliat  the  court,  where  there  is  no  record  evidence  to  amend  by, 
can  make  the  evidence  which  is  to  be  the  predicate  of  its  subse- 
quent action,"  &c.  So,  also,  Waldo  et  al.  v.  Spencer,  4  Conn. 
71,  and  other  authorities  referred  to  in  Binford  v.  Daniels,  supra. 
See,  also,  Bondurant," adm'r  v.  Thompson's  Dist.,  15  Ala.  203. 
33 
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A  record  can  only  bo  amended  by  some  matter  of  record. — 
Metcalf  V.  Metcalf,  19  Ala.  319.  Can  a  record  be  presumed 
to  exist,  where  there  is  nothing  in  the  record  which  exists  that 
would  authorize  an  amendment. — See  Hall,  adm'r,  v.  Hudson, 
adm'r,  20  Ala.  284;  Hinson  v.  Wall,  20  Ala.  298;  Leo  v. 
Houston,  20  Ala.  301. 

These  decisions  have  all  been  made  upon  the  question  of 
amendment,  but  it  is  presumed  that  the  principle  involved  is  the 
same  in  this  case  as  in  those. 

In  1  Bouv.  Bac.  Ab.  259,  it  is  said  :  "  So,  if  the  original  or 
other  part  of  the  record  be  stolen,  taken  away,  or  avoided,  or 
withdrawn  by  any  clerk,  though  this  he  felony,  yet  this  may  be 
supplied  and  amended  by  other  parts  of  the  record:  but  if  such 
part  stolen,  &c.,  or  obliterated,  cannot  be  supplied  by  the  re- 
cord, or  any  exemplification  thereof,  then  it  shall  not  be  amend- 
ed."—See  Robinson  v.  Clifford,  2  Wash.  C.  C.  Rep.  1. 

Records,  being  things  of  the  greatest  dignity,  can  only  be 
called  in  question  by  matters  of  equal  notoriety  with  themselves. 
Wherefore,  though  the  matters  assigned  for  error  (says  Bacon) 
should  be  proved  by  witnesses  of  the  best  credit,  yet  the  judges 
would  not  admit  of  it. — 4  Bouv.  Bac.  Ab.  279.  "Every  ques- 
tion arising  in  a  cause,  concerning  a  matter  of  record,  is  to  be 
tried  by  the  record."' — 9  Bouv.  Bac.  Ab.  556,  letter  B.  The 
whole  of  this  section,  and  all  the  cases  put,  go  clearly  to  show 
that  no  defect  in  the  record  can  be  supplied  by  any  other  evi- 
dence. What  is  not  shown  as  part  of  the  record,  does  not  ex- 
ist, and  cannot  be  presumed  to  exist. 

The  records  and  written  proceedings  of  courts  of  justice  are 
the  proper  proof  of  the  facts  therein  recorded,  &c. ;  in  all  which 
cases  any  evidence,  direct  or  presumptive,  deriving  its  force 
from  the  will,  contract,  &c.,  such  as  copies,  extracts,  or  the  re- 
collections of  witnesses,  will  le  rejected  as  secondary." Best 

on  Pjesuraptions,  45  Law  Lib.  42  §  20.  This  is  also  the  doc- 
trine of  the  civil  law.— 1  Dom.  Civil  Law,  Book  3  'J'it.  6  §  2, 
Proofs  and  Presumptions,  page  441,  Folio  ed.  In  Louisiana,  it 
has  been  decided,  "  that  the  deposition  of  a  witness  is  inadmis- 
sible to  prove  anything  contrary  to,  or  explanatory  of,  a  judg- 
ment rendered  in  a  suit  between  the  same  parties  :  olitcr,  to 
prove  that  one  of  the  pnrtit-s  was  in  possession  of  a  separate 
estate."— Skipwith  v.  Creditors,  19  La.  Rep.  198. 


JUNE  TERM,  1853.  283 

Gantt's  Adm'r  v.  Phillips. 

Also,  that  parol  evidence  is  inadmissable  to  show  that  a  judg- 
ment was  not  pronounced  on  a  particular  day. — Nolan  v.  Babin, 
12  Rob.  Rep.  531.  Also,  "  that  a  probate  judge,  by  whom 
the  bond  of  an  administratrix  was  accepted,  and  letters  of  ad- 
ministration granted,  cannot  be  heard  as  a  witness,  to  prove  that 
one  of  the  parties  by  whom  the  bond  was  signed  executed  it  on 
the  express  condition  that  other  persons  who  never  signed  it 
should  become  co-sureties  with  him  ;  nor  can  any  other  person 
be  received  as  a  witness  to  establish  such  fact." — Taylor  v. 
Jones,  3  An.  La.  Rep.  619;  see,  also,  Broussard  v.  Burnard, 
7  La.  Rep.  216.  "  Where  the  question  was,  whether  particu- 
lar persons  were  parties  to  certain  probate  proceedings,  held 
that  the  best  evidence  of  the  fact  was  the  record  itself." — Wil- 
liams V.  Duer,  14  La.  Rep.  523. 

It  is  admitted  that,  if  it  was  shown  affirmatively  that  the  re- 
cord here  relied  upon,  or  rather  presumed,  could  be  shown  ever 
to  have  existed,  and  its  loss  or  destruction  could  be  shown, 
then  secondary  evidence  might  be  resorted  to ;  but  not  other- 
wise.— Childress  v.  Allen,  17  La.  Rep.  37  ;  3  Robinson's  La. 
Rep.  33;  Beard  v.  Moraney,  3  ib.  119. 

"  The  testimony  of  a  judge  of  probate,  in  whose  office  a  will 
should  have  been  deposited,  that  he  had  seen  the  will  in  his  office, 
but  had  searched  for  it  in  vain,  cannot  authorize  the  introduc- 
tion of  parol  evidence  of  its  contents,  and  of  its  having  been 
proved  and  ordered  to  be  executed,  where  the  minutes  of  the 
probate  court  are  not  introduced,  nor  alleged  to  have  been  lost, 
mislaid  or  destroyed ;  such  evidence,  though  admitted  without 
objection,  would  be  insufficient  to  establish  the  will." — Dash  y. 
Dosson,  6  Rob.  Rep.  11 ;  see,  also,  Jones  v.  Hunter,  6  Rob. 
235  ;  Lockhart  v.  Jones,  9  Rob.  Rep.  381 ;  Chappin  v.  Michael, 
1 1  Rob.  Rep.  233. 

"  Parol  evidence  is  inadmissible  to  prove  the  appointment  of 
a  curator  to  a  succession,  unless  it  be  first  shown  that  the  record 
of  his  appointment  has  been  lost. — Rouley  v.  Berand,  11  Rob. 
Rep.  478. 

"  In  consequence  of  the  notorious  want  of  care  in  the  preser- 
vation of  the  public  records  in  the  county  parishes,  the  absence 
of  such  record  evidence,  when  applied  to  ancient  proceedings, 
raise  but  a  remote  presumption,  and  one  which  must  be  held  sub- 
ordinate to  the  violent  legal  presumption,  that  the  judge  before 
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whom  the  proceedings  were  had  did  his  duty." — Gentile  v. 
Foley,  tS  Au.  La.  Rep.  Ut). 

So,  though  "  a  transcript  of  judicial  proceedings  show  that  a 
ji.  fa,  was  issued  against  a  party,  the  existence  of  a  judgment 
will  not  be  inferred." — Pickett  v.  Bates,  3  An.  La.  Rep.  627  ; 
Thompson  v.  Chaureau,  6  N.  S.  La.  Rep.  462 ;  Cassanora  v. 
Agro,  3  La.  Rep.  212 ;  Thompson  v.  Rodgers,  4  La.  Rep.  12. 

Upon  questions  of  this  cliaractcr  it  is  submitted,  that  the  de- 
cisions of  the  courts  of  Louisiana  are  of  just  as  high  authority 
as  those  of  any  other  State,  for  tiie  reason  that  their  rules  of 
evidence  arc  all  drawn  from  the  common  law. 

The  law  will  presume  that  all  persons  upon  whom  duties  have 
been  imposed  have  duly  discharged  them,  and  hence  the  judgments 
of  the  courts  of  competent  jurisdiction  are  presumed  to  be  well 
founded  and  their  records  to  be  correctly  made. — Best  on  Pre- 
sumptions, 45  Law  Lib.  59 ;  1  Starkie.on  Evidence  253. 

It  is  a  principle  of  law,  that  irregularity  will  not  be  presumed. 
Best  on  Presumptions,  45  Law  Lib.  64;  3  Mees.  &  Wels.  65. 

In  19  Conn.  489  it  is  said  :  "  The  records  of  a  court  of  com- 
petent jurisdiction  import  verity,  and  cannot  be  contradicted. 
Therefore,  where  the  record  of  a  justice  of  the  peace,  in  a  crim- 
inal proceeding  of  which  he  had  cognizance,  stated  that  the  de- 
fendant was  called  and  made  default  of  appearance,  and  the  de- 
fendant in  a  subsequent  suit  offered  testimony  to  prove  that  he 
in  fact  appeared  at  the  time  and  place  appointed,  and  then  tem- 
porarily withdrew  by  the  permission  and  at  the  request  of  the 
justice,  it  was  held  that  such  testimony  was  not  admissible. — 
See,  also,  Hard  v.  Shipman,  6  Barb.  Sup.  Ct.  Rep.  621 ;  Lit- 
tleton v.  Christy,  11  Miss.  Rep.  390. 

The  following  case  is  referred  to,  as  being  in  point  in  two  as- 
pects of  this  case :  1st,  as  showing  that  the  recording  of  the  ap- 
praisement by  Roberts,  the  deputy  clerk,  without  the  order  of 
the  court,  gave  it  no  validity  ;  2d,  that  the  record  is  obliged  to 
be  taken  as  it  appears,  without  change.  Where  it  appeared  from 
the  docket  of  the  clerk  of  the  court,  that  a  party  with  his  sure- 
ty entered  into  a  recognizance  to  prosecute  an  appeal  from  a 
judgPBnt  of  the  District  Court  to  the  supreme  judicial  court, 
and  the  clerk  died  before  the  recognizance  was  extended  on  the 
books  of  record,  it  was  held  that,  although  the  subsequent  clerk 
might,  by  direction  of  the  court,  complete  the  imperfect  record 
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of  the  deceased  clerk,  yet  the  new  clerk  had  no  authority  to 
do  it  with  )Ut  such  directions,  and  the  minutes  or  short  notes  of 
the  clerk  upon  the  docket  must  stand  as  the  record,  until  a  more 
extended  and  intelligible  record  should  be  made  up  therefrom." — 
Maine  (14  Shep.)  179. 

More  direct  and  positive,  however,  to  the  first  point  is  the 
case  of  Bank  v.  Donaldson,  6  Barr's  Rep.  179.  The  state- 
ment is  thus  made :  "  The  mere  fact  that  a  paper  is  found  in  a 
bundle  of  papers,  in  a  case  in  the  clerk's  ofiice,  is  not  sufficient 
to  make  it  an  office  paper,  and  admissible  as  evidence." — 2  An. 
Sup.  U.  S.  Dig.  164,  §  34.  See,  also,  Struther  v.  Reese,  4 
Barr's  Rep.  129. 

"  The  records  of  a  court  cannot  be  explained  by  parol  testi- 
mony.— 3  Dev.  Rep.  423.  When  the  records  are  made  up,  no 
power  but  that  of  the  court  itself  can  touch  them  to  alter  them." — 
4  Iredell's  Rep.  534  ;  2  Sup.  U.  S.  Dig.  p.  689,  §§  48, 55 ;  2 
Eng.  Com.  L.  Rep.  348;  14  ib.  265;  17  ib.  l77. 

For  the  purpose  of  showing  the  strictness  with  which  record 
evidence  is  regarded,  we  refer  to  Rex  v.  Bellamy,  21  Eng.  Com. 
L.  Rep.  406. 

It  has  also  been  held  in  Virginia,  Buford  v.  Buford,  4  Mun- 
ford's  Rep.  241,  that  the  only  competent  evidence  that  an  award, 
made  pendente  lite,  was  afterwards  set  aside  on  exceptions  taken, 
is  a  transcript  of  the  record  thereof  duly  authenticated." 

We  call  attention  particularly  to  the  case  of  Bohn  v.  Shep- 
pard,  4  Munf.  Rep,  403.  On  the  question  now  under  discus- 
sion, the  court  say  :  "  Although,  in  controversies  concerning  wills, 
roads,  the  probate  of  wills,  and  granting  of  administrations,  the 
superior  court  of  law,  to  which  an  appeal  is  taken  from  the 
county  or  corporation  court,  may  hear  new  evidence  upon  ques- 
tions submittted  to  its  revisal  on  the  record,  it  ought  not  to  re- 
ceive any  evidence  but  that  of  the  record  itself,  to  prove  what 
questions  were  in  fact  tried  in  the  court  below." 

The  point  upon  which  the  defendants  below  mainly  rely  is  upon 
lapse  of  time,  from  which  they  say  the  court  must  presume  the 
grant  of  an  administration.  It  might  be  a  sufficient  reply  to 
this,  to  say  that  they  were  chargeable  with  notice  of  the  charac- 
ter of  the  title  they  took.  The  will  had  been  admitted  to  pro- 
bate, and  was  spread  upon  the  records. 

But  we  state  it  as  a  general  rule,  that  presumptions  cannot 
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be  indulged  against  the  heir,  and  as  it  is  shown  by  the  record 
that  there  are  no  debts  here  to  be  settled,  the  suit  is  for  the  ben- 
efit  of  the  heirs.  To  this  point,  see  Best  on  Presumptions,  45 
Law  Lib.  p.  101  §  112;  Doe  ex  fiem.  Graham  v.  Scott,  11 
East  478,  marg.  479.  In  the  case  of  Doe  ex  dem.  Fenwick  v. 
Reed,  7  Eng.  Com.  L.  Rep.  79,  Abbot  C.  J.  says,  that  these 
preaamptions  or  grants  have  already  gone  too  far.  'I'o  this  wc 
refer  as  a  strong  case,  in  our  favor. 

The  case  of  the  Heirs  of  Bishop  v.  Hampton,  15  Ala.  768, 
is  clear  and  expHcit,  that  the  record  cannot  be  supplied  by  pa- 
rol. To  the  same  effect  is  Bishop's  Heirs  v.  Hampton,  19  Ala. 
797. 

Wm.  M.  Murphy,  contra; 

In  Maine,  in  the  case  of  Battles  v.  Holley,  6  Greenl.  R.  145, 
in  the  case  of  real  estate,  after  a  lapse  of  thirty  years,  the  au- 
thority and  qualifications  of  an  administrator  were  presumed, 
from  the  existence  of  an  inventory  and  a  schedule  of  claims  in 
the  probate  office,  attested  by  his  oath,&c.;  the  probate  records 
and  files  of  that  period  appearing  to  have  been  loosely  kept,  and 
no  other  vestige  of  his  appointment  being  discoverable.  The 
court  say,  on  page  147 :  "  We  entertain  no  doubt  that  the  jury 
were  well  justified  in  presuming  that  the  administrator  was  duly 
appointed  and  qualified."  The  judge  in  the  court  below,  after 
bumming  up  the  facts,  charged  the  jury,  "  they  would  be  jus- 
tified in  presuming  the  regularity  of  his  aippointment  and  quali- 
fications;"  this  charge  was  afiirmed.  It  will  be  remembered 
that  this  record  shows  that  Craig  was  employed  to  arrange  the 
papers  and  record  them  in  the  office  of  the  Orphans'  Court  of 
Dallas  County,  in  1828;  that  he  found  this  will  and  inventory 
and  appraisement,  not  recorded  ;  and  that  all  the  papers  in  the 
office  were  in  great  confusion,  no  record  made  of  them,  no  file, 
and  no  order  preserved ;  and  that  he,  in  1828,  five  yiears  after 
probate,  recorded  this  will  and  inventory  and  appraisement. 

In  Thomas  et  al.  v.  Hatch,  3  Sumner  179,  Judge  Story  says, 
in  reply  to  the  argument  that  no  commission  was  produced  from 
the  probate  court  of  the  guardianship  of  a  non  compos  mentis: 
"  It  is  true  that  no  commission  is  produced  or  can  now  be  found 
on  the  probate  records.  But  other  papers  are  produced,"  (an 
inventory  of  the  estate,  and  account  settled  and  allowed.)    ^'Un- 
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der  such  cii'cumstances,  there  is  certainly  strong  prima  facie 
evidence,  after  such  a  lapse  of  time,  to  supply  the  direct  proof 
of  a  probate  appointment,  and  we  all  know  how  loosely,  in  those 
times,  the  records  of  the  courts  of  probate  were  kept." 

In  South  Carolina,  in  Sims  v.  Aughtery,  4  Strobh.  Eq.  117, 
118,  after  a  possession  of  twenty-five  years  of  slaves,  the  court 
say  :  "  The  court  will  presume  a  sale  by  the  executor,  for  the 
payment  of  debts,  an  administration  de  bonis  non,  a  sale  by  such 
administrator,  or  almost  anything  else,  in  order  to  quiet  the 
long  possession.  This  is  strong  language,  but  not  stronger  than 
is  warranted  by  the  authorities." 

In  Massachusetts,  in  the  case  of  Gray  v.  Gardner,  3  Mass. 
399,  the  judge  in  the  trial  below  instructed  the  jury  "  that  they 
might  lawfully  presume  that  the  administrator  had  in  fact  pub- 
lished the  advertisements,  and  taken  the  oath  required  by  the 
statute  previous  to  the  sale;  the  length  of  the  time  after  the 
sale,  &c.;  and  that  the  probate  records  are  now  incomplete." 
The  Supreme  Court  of  Massachusetts,  on  page  402  of  this 
opinion,  use  these  words :  "  The  court  are  satisfied  that  the 
judge's  direction  to  the  jury  was  correct,  and  that  the  jury 
made  a  fair  and  legal  presumption.  This  was  a  case  of  the 
sale  of  lands  by  an  administrator,  and  twenty  years  acqui- 
escence. &c.  In  the  case  last  cited,  it  was  in  evidence  that  the 
probate  office  had  been  kept  in  a  loose  and  careless  manner. 

In  Mississippi,  in  the  case  of  Stevenson's  Heirs  v.  McReary, 
12  Sm.  &  Mar.  11,  the  same  point  of  presumption  was  estab- 
lished, where  it  was  shown  that,  "  at  the  time,  the  officers  who 
had  cliarge  of  the  records  of  the  probate  court  were  negligent 
in  the  discharge  of  their  duties  ;  and  such  proof  is  legal,  to  show 
the  probability  of  the  loss  of  the  record."  In  this  case,  many 
of  the  American  authorities  are  cited  and  examined, — among 
them  a  strong  case  of  presumption  from  lapse  of  time  from  Ver- 
mont.— Hazard  v.  Martin,  2  Verm.  84  ;  Beall  v.  Lynn,  6  Har. 
&  Johns.  361  -,  6  Martin's  (La.)  Rep.  153,  N.  S.  Many  cases 
are  also  cited  from  New  York,  on  page  50. 

In  Best  on  Presumptions,  98  to  100,  §§  109,  111,  47  Law 
Lib.,  it  is  said  :  "  It  is  difficult  to  contend  that  there  can  be  any 
matter  of  fact  which  a  jury  may  not  presume  from  possession 
and  circumstances,  when  that  possession  and  those  circumstances 
are   sufficiently   strong  to   convince  them  of  its   existence." 
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'*  Lawful  excoutonliip  will  be  presnmcd  from  lapso  of  time." 
In  the  case  of  Tho  Kin;^  v.  The  Inhabitants  of  BarnKlcy,  1  M. 
&  Sel.  377,  an  executorship  was  presumed  after  lapse  of  time. 

2.  'Die  jury  had  a  right  to  determine  the  question  presented 
ID  this  record.— Sec  I  Greenl.  on  Ev.  58,  §  48 ;  also  ^  47,  p.  62. 
Speaking  of  presumptions  falling  within  tho  "  exclusive  province 
of  tho  jury,  ho  uses  these  words  :  "  They  arc  usually  aided  in 
their  labors  by  the  advice  and  instructions  of  tho  judge,  more 
or  less  strongly  urged  at  hi?<  discretion  ;  hut  the  whole  matter 
is  free  before  them,  unembarrassed  by  any  consiclerations  of 
polic}^  or  convenience,  and  unlimited  by  any  boundaries  but 
those  of  truth,  to  be  <lecided  by  tiiemselves  according  to  the 
convictions  of  their  own  understanding."  In  3  Bacon's  Abr. 
618,  (H,)  of  Presumptive  Proof,  it  is  said :  "  Presumptions  of 
law  and  fact  are  such  artificial  presumptions  as  are  recognized 
and  warranted  by  law  as  the  proper  inference  *'>  I"*  made  by 
juries  under  particular  circumstances." 

In  Alabama,  in  Rhodes'  Kx'rs  v.  Turner  &  Wife,  21  Ala. 
210,  this  court  have  decided,  if  the  parties  allow  twenty  years 
to  elapse  without  calling  an  executor  to  a  settlement,  the  pre- 
sumption of  payment  arises  in  his  favor.  This  is  the  only  case 
I  can  find  of  our  decisions,  upon  the  eflfect  of  the  lapse  of  time. 

Under  the  influence  of  these  decisions  as  to  the  effect  of  lapse 
of  time,  long  acquiescence,  fair  and  bona  fide  sale,  full  consider- 
ation, the  probate  of  the  will,  the  return  of  inventory  and  ap- 
praisement, the  loose  and  careless  manner  in  which  the  records 
of  the  probate  court  were  kept,  as  shown  by  the  testimony  of 
Craig,  the  payment  of  the  debts  of  the  estate,  tho  sale  of  real 
and  personal  estate  in  conformity  to  tho  will,  the  education  and 
support  of  the  chihlren,  the  keeping  of  the  estate  together,  the 
fact  that  she  was  sole  executrix, — take  all  thes'  facts,  and  then 
refer  to  all  the  charges  of  the  court,  and  the  charges  will  be 
sustained.  All  the  facts  did  create  such  a  presumption  as 
should  have  been  left  to  the  consideration  of  iht*  jury. 

''\.  If,  then,  this  presumption  was  a  matter  of  fact  for  the 
jury,  then  this  plaintiff  bttfl  no  right  of  action,  as  the  record 
shows  the  assent  of  the  executrix  to  the  legacy  in  the  will.  She 
being  a  legatee  for  life,  wiili  remainder  to  her  children,  vested 
the  estate  in  them  as  remainder  at  her  death,  and  not  in  this 
adfuinistrator.     To  this  point  authority  is  unnecessary.     An 
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executor's  assent  to  the  particular  estate  in  chattels  or  slaves 
will  be  deemed  sufficient  assent  to  the  remainder. — Adie  v. 
Cornwall,  3  Monroe  283  ;  2  J.  J.  Marsh.  494  ;  2  Williams  on 
Ex'rs,  top  p.  985. 

4.  As  to  assent  to  legacy,  see  2  Williams  on  Ex'rs  850 ;  2 
Loraax  on  Ex'rs  132-3. 

5.  It  will  be  particularly  observed,  that  the  plaintiff  moved 
to  exclude  from  the  jury  the  declarations  and  acts  of  Mrs.  Gantt 
and  the  distributees,  and  then  introduced,  as  his  own  evidence, 
the  answer  in  chancery  of  Wm.  S.  Phillips,  the  defendant,  in 
which  the  court  will  find  all  these  declarations  and  acts  fully 
detailed,  and  which  are  the  same  plaintiff  moves  to  exclude. 

6.  The  plaintiff  introduced  the  will,  and  then  moved  to  ex- 
clude the  inventory.  The  judge  permitted  it  to  go  to  the  jury 
for  what  it  was  worth  as  a  circumstance.  By  reference  lo  the 
record,  the  court  will  find  the  inventory  and  appraisement 
sworn  to  by  the  appraisers  before  the  judge  of  the  County  Court, 
as  "  all  the  personal  estate  shown  to  them  by  the  executrix  of 
the  last  will  and  testament  of  the  said  deceased."  Thus  in  the 
affidavit  prepared  by  the  judge,  he  recognized  and  named  her  as 
the  lawful  executrix,  &c. 

7.  It  will  be  unnecessary  to  review  the  chai'ges  asked  and 
refused.  If  this  court  should  determine  the  facts  of  presump- 
tion were  properly  left  to  the  jury,  the  fourth  charge  asked  and 
refused  was  properly  refused.  If  the  executrix  took  the  prece- 
dent estate,  with  assent  to  the  legacy,  the  remaincler-man  can 
sue  upon  the  termination  of  her  particular  estate,  and  this  plain- 
tiff, as  administrator,  has  no  right.  An  assent  once  given  can- 
not be  retracted. — Williams  on  Ex'rs,  top  p.  986.  There  is 
no  pretence  that  this  assent  was  ever  retracted ;  on  the  contrary, 
the  record  shows  that  she  had  the  estate  in  her  possession 
twenty-two  years,  and  at  the  time  of  her  death. 

GIBBONS,  J. — The  court,  after  charging  the  jury  that  the 
record  was  the  best  and  only  evidence  of  the  appointment  of 
Elizabeth  Gantt  to  the  office  of  executrix  of  Robert  Gantt,  de- 
ceased, and  of  her  qualification  therein,  if  said  record  was  in 
existence,  further  charged  as  follows  :  "  Yet,  if  the  jury  are 
satisfied  from  the  proof,  that  she  had  been  appointed,  and  had 
qualified  as  aforesaid,  and  that,  by  the  lapse  of  time,  the  papers 
84 
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and  records  of  the  appointment  had  been  lost  or  destroyed,  so 
thnt  they  were  not  now  to  be  found,  then  they  might  find  and 
conclude  that  she  had  been  such  executrix,  without  the  produc- 
tion of  the  record  or  the  transcript."  This  presents  the  main 
question  in  the  cause. 

Wo  regard  this  huiguago  as  tantumount  to  saying  to  the  jury 
that  they  might,  if  they  chose,  from  the  proof  before  them, 
after  such  lapse  of  time,  presume  the  appointment  and  qualifi> 
cation  of  Elizabeth  Gantt  as  the  executrix  of  the  last  will  and 
testament  of  Robert  Gantt,  deceased.  'Ihc  authorities  are  very 
numerous,  and  particularly  in  this  court,  that  a  record  cannot 
bo  amended,  except  by  the  record. — Thompson  v.  Miller,  2 
Stew.  470 ;  1  Stew.  &  Porter  159  ;  Moody  v.  Kenan,  9  Por- 
ter 257.  Nor  is  it  competent,  as  a  general  rule,  to  enlarge  a 
record  by  parol  proof. — Brown  v.  Bartlett,  2  Ala.  30 ;  Binford 
V.  Daniels,  13  Ala  672;  Bondurant,  adm'r,  V.Thompson's  Dis- 
tributees, 15  Ala.  202;  and  to  the  same  effect  are  numerous 
other  decisions  of  this  court.  Neither  can  parol  proof  be  re- 
ceived to  contradict  or  vary  a  record. — Bishop's  Heirs  v.  Hamp- 
ton, 15  Ala.  761.  These  principles  are  all  conceded,  and  yet 
it  is  believed  that  none  of  them  come  up  to  the  case  presented 
in  the  charge  of  the  court,  as  the  effect  of  the  lapse  of  time,  in 
the  cases  above  cited,  forms  no  element.  This,  it  is  beheved, 
is  of  itself  sufficient  to  distinguish  the  case  at  bar  from  the 
above  cited  authorities. 

Of  the  effect  of  the  lapse  of  time,  in  support  of  possession, 
Mr.  Best  remarks :  "  There  is  hardly  a  species  of  act  or  doc- 
ument, public  or  private,  that  will  not  be  presumed  in  support 
of  possession.  Even  acts  of  parliament  may  be  thus  presumed, 
as  also  will  grants  from  the  crown,  letters  patent,  writs  of  ad 
quod  damnum,  and  inquisitions  thereon,  by-laws  of  corporations, 
fines  and  recoveries,  the  enfranchisement  of  copy-holds,  endow- 
ment  of  vicarages,  exemption  from  tithes,  consent  of  ordinary 
to  composition  deeds,  &c.  So,  likewise,  the  disseverance  of 
tithes  by  the  requisite  parties,  previous  to  the  restraining  stat- 
utes, copy-hold  customs,  admittance  to  and  surrender  of  copy- 
hold?, and  lawful  executorship,  will  he  presumed  from  lapse  of 
time." — Best  on  Presumptions  98  §  109. 

In  the  case  of  Rex  v.  The  Inhabitants  of  Barnsley,  1  M.  & 
Sel.  877,  the  facts  bear  some  analogy  to  the  case  at  bar.     The 
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question  was,  whether  a  certain  pauper  and  his  family  had  a 
residence  in  a  certain  town  or  not ;  and  this  depended  upon  an- 
other fact,  to-wit :  whether  the  assignment  made  by  a  certain 
woman,  of  articles  of  apprenticeship  of  the  father  of  the  pau- 
per, was  made  as  executrix  of  her  husband,  or  simply  in  her 
individual  capacity.  John  Gill,  the  father  of  the  pauper,  was 
bound  an  apprentice  to  Thomas  Harrison,  of  the  township  of 
Clint,  for  seven  years.  He  served  five  years  of  his  time,  when 
Harrison,  the  master,  died.  His  wife,  Elizabeth  Harrison,  in 
1769,  assigned  the  articles  to  Wm.  Bradfield,  calling  the  ap- 
prentice her  apprentice,  which  she  assigned  to  the  said  Bradfield 
for  the  remainder  of  the  term.  The  apprentice  went  with  the 
said  Bradfield,  and  served  the  remaining  two  years.  It  was 
conceded  that  the  validity  of  this  assignment  would  fix  the  resi- 
dence of  the  pauper,  and  the  validity  of  the  assignment  depen- 
ded upon  the  fact  whether  or  not  Elizabeth  Harrison  was  or  was 
not  the  executrix  of  her  husband.  The  question  arose  after  the 
lapse  of  about  forty  years  ;  and  Lord  Ellenborough  remarked  : 
"  The  assignment  (which  it  is  admitted  was  not  at  the  time  re- 
quired to  be  stamped)  is  in  its  form  an  assignment  by  the  widow 
as  my  apprentice  ;  and,  at  this  distance  of  time,  we  will  pre- 
sume, if  necessary,  that  she  was  lawful  executrix." 

In  this  country,  courts  have  gone  very  far  in  the  same  di- 
rection. 

[n  Battles  v.  Holley,  6  Greenl.  145,  "after  the  lapse  of  thirty 
years,  the  authority  and  qualification  of  an  administrator  were 
presumed  from  the  existence  of  an  iriventoi-y  and  a  schedule  of 
claims  in  the  probate  ofiice,  attested  by  his  oath,  and  a  petition 
preferred  by  him  to  the  Court  of  Common  Pleas  for  license  to  sell 
the  real  estate  of  his  intestate,  with  the  original  certificate  of 
the  judge  of  probate  thereon,  recognizing  him  as  an  administra- 
tor, the  probate  records  and  files  of  that  period  appearing  to 
have  been  loosel}'  kept,  and  no  other  vestige  of  his  appointment 
being  discovered."  The  presiding  judge  in  this  case  uses  the 
following  language :  "  The  authorities  cited  for  the  tenant  pre- 
sent cases  in  which  presumptions  similar  in  principle  have  been 
held  to  be  warranted  and  sustained.  Public  documents  may 
be  lost,  or  destroyed  by  inevitable  accident,  or  by  the  negli- 
gence of  those  who  are  charged  with  their  custody  ;  but  rights 
depending  on  them,  long   enjoyed,    are  not   therefore  to  be  de- 
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feated.  Every  fair  presumption,  arising  from  such  enjoyment 
and  other  existing  evidence,  may  and  ought  to  be  deduced,  by 
which  such  rights  may  be  upheld.  A  failure  of  proof  in  a  re- 
cent transaction  is  not  entitled  to  the  same  indulgence.  It  war- 
rants rather  the  inference  that  what  is  not  proved  never  ex- 
isted." 

Again,  say  the  court  in  the  same  case  :  "  We  entertain  no 
doubt  that  the  jury  were  well  justified  in  presuming  that  the 
administrator  was  duly  appointed  and  qualified."  The  judge 
at  nisi  prius  told  the  jury  that  they  would  be  justified  in  pre- 
suming the  regularity  of  the  appointment  and  qualification  of 
the  administrator  ;  and  this  charge  was  affirmed  by  the  appel- 
late court. 

In  Thomas  et  al.  v.  Hatch,  3  Sumner  179,  is  found  the  fol- 
lowing head  note  :  "  Papers  from  the  probate  records,  showing 
that  a  person  was  treated  by  the  probate  court  as  the  lawful 
guardian  of  a  non  compos^  will  be  received  as  prima  facie  evi- 
dence, after  a  long  lapse  of  time,  to  supply  the  direct  proof  of 
a  probate  appointment."  "  It  is  true  (says  Judge  Story)  that 
no  commission  is  produced,  or  can  now  be  found  on  the  probate 
records;  but  other  papers  are  produced  from  the  probate  re- 
cords, which  show  that  he  was  treated  by  the  probate  court  as 
the  lawful  and  regular  guardian.  Thus  the  court  received  an 
inventory  of  the  estate  of  the  non  compos  from  him  as  guar- 
dian in  1792,  and  as  long  ago  as  1808  it  settled  and  allowed  an 
account  with  him  as  guardian.  Under  such  circumstances,  there 
is  certainly  strong  prima  facie  evidence,  after  such  a  lapse  of 
time,  to  supply  the  direct  proof  of  a  probate  appointment,  and 
we  all  know  how  loosely  in  those  times  the  records  of  the  court 
of  probate  were  in  many  cases  kept." 

In  Sims  v.  Aughtery,  4  Strob.  Equity  R.  103,  the  court  uses 
the  following  language  :  "  After  a  possession  of  twenty-five 
years,  the  court  will  presume  a  sale  by  the  executor  for  the 
payment  of  debts,  an  administration  de  bonis  non  after  Lyles* 
de&th,  a  sale  by  such  administrator,  or  almost  anything  else, 
in  order  to  quiet  the  long  possession.  This  is  strong  language, 
but  not  stronger  than  is  warranted  by  the  authorities,  or  de- 
manded by  a  stern  and  imperative  public  policy." 

Gray  v.  Gardner,  3  Mass.  399,  was  a  real  action  by  the 
pluntiff,  as  heir  of  his  father^  against  the  person  in  possession  of 
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the  property.  The  defence  was,  that  the  administrator  of  the 
estate  had  sold  the  lands  by  order  of  the  court,  and  the  tenant 
in  possession  defended  on  this  title.  The  heir  had  acquiesced  in 
the  sale  for  twenty  years,  but  the  defendant  could  show  in  evi- 
dence only  the  order  for  the  sale  and  the  sale  in  fact,  without 
being  able  to  show  several  other  statutory  requisitions  in  such 
sales.  The  court  trying  the  cause  at  7iisi  prius  instructed  the 
jury,  in  effect,  that  they  might,  if  they  chose,  fr  om  the  evi- 
dence before  them,  after  that  lapse  of  time  presume  the  deed 
made  by  the  administrator,  and  his  proceedings  at  the  sale,  reg- 
ular ;  and  the  Supreme  Court,  upon  that  point,  say  :  "  The 
court  are  satisfied  that  the  judge's  direction  to  the  jury  was 
correct,  and  that  the  jury  made  a  fair  and  legal  presumption." 
It  will  be  observed  in  this  case,  also,  it  was  shown  that  the 
records  of  the  probate  ofiSce  were  at  the  time  loosely  kept. 

In  Stevenson's  Heirs  v.  McReary,  12  Sm.  &  Mar.  9,  which 
was  an  action  of  ejectment  for  the  recovery  of  lands,  will  be 
found  the  following  head  note :  "  While  the  rule  is  well  set- 
tled, that  the  probate  courts  cannot  order  a  sale,  unless  every 
thing  necessary  to  give  them  jurisdiction  of  the  person  and  of 
the  subject  matter  appears  upon  the  records  ;  yet,  when  an  ad- 
ministrator made  a  sale  of  real,  estate  of  his  intestate,  gave  the 
purchasers  a  deed,  in  which  he  recited  that  the  steps  required 
by  law  had  been  taken,  and  placed  the  purchaser  in  possession ; 
and  thirty  four  years  afterwards,  the  heirs  of  the  intestate 
brought  an  action  of  ejectment  for  the  land  ;  held,  that  the  court 
would  presume  from  the  lapse  of  time,  and  the  defendant's  un- 
disturbed possession,  that  the  administrator  had  complied  with 
the  requisites  of  the  law,  though  in  some  particulars  the  re- 
cords of  the  prbate  court  did  not  show  that  he  had  done  so;  and 
this  presumption  will  prevail,  unless  it  can  be  shown  afiirma- 
tively  that  the  administrator  did  not  sell  according  to  law  ;  upon 
proof  of  which,  the  presumption  would  yield ;"  and  further, 
"  that  such  a  presumption  is  strengthened,  by  the  proof  that 
the  sale  took  place  in  the  infancy  of  the  government,  and  that 
the  officers,  who  at  the  time  and  subsequently  had  charge  of 
the  records  of  the  probate  court,  were  careless  and  negligent  in 
the  discharge  of  their  duties  ;  and  such  proof  is  legal,  to  show 
the  possibility  of  the  loss  of  the  record." 

These  authorities  are  certainly  persuasive  to  show  that,  under 
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some  ciroamBUnoes,  jaries  maj  be  allowed,  from  lapse  of  time, 
to  presume  facts,  in  reference  to  records,  which  the  record  it- 
self does  not  show.  The  question  then  arises,  whether  the  evi. 
denco  in  the  present  case  authorized  the  instruction.  The  facts 
before  the  court  were,  the  will  of  the  testator,  bearing  date  io 
1818,  and  probated  in  1823;  an  inventory  of  the  CBtate,  pur- 
porting on  its  face  to  have  been  made  under  the  authority  and 
sanction  of  the  court  ;  the  appointment  of  the  said  Elizabeth 
Gantt  as  executrix  by  the  testator ;  her  acting  as  such  from  the 
death  of  her  husband  until  her  own  death  ;  her  paying  the  debts 
of  the  estate,  keeping  the  property  of  the  estate  together  as  wag 
directed  by  the  will,  and  exercising  ownership  and  control  over 
it ;  her  acts  and  deeds  in  reference  to  the  property  being  ac- 
quiesced in  by  the  heirs,  from  the  time  that  she  first  assumed 
the  management  and  control  of  the  property,  in  1823,  until 
1845  or  1846,  when  she  died ;  the  acquiescence  of  the  heirs  in  the 
defendant's  possession  of  the  slave  in  question,  and  in  the  pos- 
session of  the  father  of  the  defendant,  from  the  year  1841  or  1842 
until  1851,  when  suit  was  brought,  about  twenty  years  ;  a  bona 
fide  exchange  of  property  and  consideration  given,  with  the  addi- 
tional fact  that  the  records  of  the  probate  office  of  Dallas  County 
were  loosely  kept  for  a  scries  of  years  about  the  time  the  will 
was  probated  :  all  these  facts  taken  together,  in  our  opinion, 
make  a  case  well  warranting  the  instruction  of  the  court.  Un- 
der the  circumstances,  we  consider  the  court  left  the  question  to 
the  jury  quite  as  favorably  as  the  plaintiff  was  authorized  to 
demand,  inasmuch  as  the  jury  are  told,  "if  they  are  satisfied  from 
the  proof  that  the  appointment  and  qualification  of  the  said 
Elizabeth  Gantt  as  executrix  had  been  duly  made  by  said  Or- 
phans' Court,  and  that  in  the  lupse  of  time  the  papers  and  re- 
cords of  the  appointment  had  been  lost  or  destroyed,  so  that 
they  could  not  now  bo  found,  then  they  might  find  and  conclude 
that  she  had  been  such  executrix,  without  the  production  of  the 
record  or  transcript."  In  our  opinion,  the  testimony  fully  au- 
thorized this  instruction,  and  the  plaintiff  has  no  reason  to  com- 
plain of  the  manner  in  which  the  question  is  left  to  thejury.  There 
was,  therefore,  no  error  in  this  instruction  of  the  court.  In  the 
OMe  of  Rhodes,  cx'r,  v.  Turner  &  Wife,  21  Ala.  210,  where 
parties  had  allowed  twenty  years  to  elapse  without  calling  t)ie 
executor  to  account,  it  was  held,  that  the  lapse  of  that  time 
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warranted  the  presumption  of  payment  in  favor  of  the  executor* 
This  is  only  applying  the  same  principle  to  a  different  subject. 
To  the  same  effect  is  the  case  of  Barnett  v.  Tarrence,  at  the 
present  term  of  this  court. 

It  needs  no  argument  to  prove  that,  if  the  said  Elizabeth 
Gantt  took  out  letters  testamentary,  and  as  the  executrix  of  the 
estate  took  possession  of  the  property,  and  had  an  inventory  re- 
turned to  the  court,  the  legacy  of  her  life  estate  thereby  vested, 
unless  she  expressly  dissented  from  the  will.  Indeed,  her  assent 
to  the  provisions  of  the  will,  under  the  circumstances,  will  be 
presumed,  until  the  contrary  is  made  to  appear;  and  her  legacy 
thereby  becoming  vested,  the  remainder  over  after  her  life  es- 
tate became  by  the  same  act  vested  in  the  other  legatees  named 
in  the  will,  and  could  not  by  the  death  of  the  said  Elizabeth 
revert  to  the  estate  of  the  said  Robert  Gantt.  This  shows  the 
correctness  of  the  other  affirmative  charge  excepted  to  by  the 
plaintiff  in  error. 

The  principles  of  these  two  charges  being  thus  settled,  it  follows 
as  a  necessary  consequence,  that  court  the  committed  no  error 
in  refusing  the  charges  prayed,  as  the  principles  involved  in  these 
charges  are  the  converse  of  those  already  discussed. 

The  only  remaining  matter  of  error,  not  covered  by  what  has 
already  been  said,  is  the  admission  of  testimony  objected  to  by  the 
plaintiff  below.  This  was  the  inventory  and  appraisement,  ac- 
companied by  the  testimony  of  Craig,  the  acts  and  declara- 
tions of  Elizabeth  Gantt  and  the  other  legatees  under  the  will 
and  distributees  of  the  estate.  All  this  testimony  we  consider 
legitimate,  as  forming  a  predicate  for  the  court  to  leave  to  the 
jury,  after  the  lapse  of  time  shown  to  have  existed,  the  power 
of  presuming,  if  they  thought  proper,  the  legal  appointment 
and  qualification  of  the  said  Elizabeth  Gantt  as  executrix  of 
the  last  will  and  testament  of  Robert  Gantt,  deceased. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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CROCKER  &  WIFE  vs.  CM.EMENTS'   ADM'R. 

1.  «.ii<ivi  luvuvi  "1  ;  tjliiuar^' 0,  18-k>,  iiii  atUcliuieut  lies  agaiost  husband 
and  wife,  non -residents,  to  8u))ject  the  wife's  ucparate  estate,  secure<l  to 
her  hy  nntc-nuptinl  contract,  to  the  satisfuctioQ  of  a  debt  contracted  by 
her  duin  Mola. 

2.  Where  the  Icgul  and  equitable  remeJics  by  attachment  are  concurrent, 
the  ijtatutuof  limitations  la  the  same  in  both  forums. 

8.  When  a  person  receives  money  under  a  decree  which  is  afterwards  re- 
versed un  error,  the  statute  ot  limitations  commences  to  run  in  his  favor 
from  the  reversal. 

4.  In  milking  an  application  of  the  legal  statute  of  limitations,  the  Courts 
of  Chancery  also  adopt  and  give  etfect  to  the  exceptions  and  qualifications 
of  the  statute. 

5.  To  effect  the  bar  created  by  the  statute,  the  defendant  must  have  resi- 
ded within  the  State  during  the  whole  perioil  prescribed  by  it,  but  it  is 
not  ucce&iiiry  that  his  resi'lcncc  tihould  have  been  continuous. 

•i.  Whore  a  dcuree  is  revcrsei  uu  error  after  the  money  has  been  collected 
under  it,  and  the  suit  i^  suusefiueully  dismissed  for  want  of  pl-osecution 
in  the  court  bulow,  the  dctuuJiiul  in  the  decree  is  piiiiiu  facie  entitled  to 
recover  back  the  money,  and  the  burden  of  proving  an  equitable  right  to 
retain  it  is  cast  on  the  pluiutiff. 

7.  When  an  answer  in  chunccry  is  used  na  cvideueo  by  the  complainant,  in 
an  action  at  law  sul>scquently  instituted,  the  whole  answer,  so  far  as  it  is 
pertinent  to  the  issue,  uuist  bo  taken  together,  whether  its  allegations 
are  strictly  responsive  or  set  up  affirmative  matter  in  avoidance. 

8.  When  suit  i^  brought  to  recover  back  money  paid  on  u  decree,  which  wag 
afterwards  reversed  on  error  because  the  allegations  and  proof  did  not 
corrc£{>vnd,  the  defendant  can  derive  no  benefit  from  the  master's  report 
in  the  cause,  nitho'jgh  no  exceptiouo  were  taken  to  it ;  the  report  fulls  to 
the  ground  with  l!ic  decree. 

0.  The  Courts  of  Chancery  allow  inicrest  whenevwr  it  would  have  been 
recoverable  at  law. 

Error  tu  ibc  Cliaaccry  Cuun  of  Mobile. 
Heard  before  the  Hon.  J.  VV.  Lesesne. 

This  proceeding  was  oomiuenced  on  the  16tb  May,  1851,  by 
bill  in  equity,  filed  by  Henry  VV.  Clements,  administrator  of 
Joshua  Cleuientii,  and  after  his  removal  from  the  office  of  ad- 
ministrator, revived  in  the  name  of  Thos.  T.  Boiling,  the  ad- 
inioiHtratur  de  bonis  non^  against  the  plaintiffs  in  error,  on  the 
24th  day  of  November,  Ibol.     The  case  substantially  made  by 
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the  record  is,  that  Mary  E.,  the  wife  of  Crocker,  then  Mary  E 
Kellogg,  in  1830,  while  sole  and  under  age,  exhibited  her  bill 
by  her  next  friend  in  the  chancery  side  of  the  Circuit  Court  of 
Mobile  County,  against  Joshua  Clements,  the  intestate  of  the 
defendant  in  error*  for  an  account  and  recovery  of  the  profits, 
&c.,  of  certain  mills  and  lands  claimed  to  be  jointly  owned  by 
Theron  Kellogg  and  said  Clements,  but  exclusively  occupied  by 
said  Clements.  The  complainant  averred  that  the  was  the  only 
heir  of  said  Theron,  and  as  such  entitled  to  the  share  of  the 
profits  to  which  he  would  have  been  entitled  ;  that  on  the  17th 
day  of  January,  1839,  a  decree  was  rendered  in  her  favor  for 
$9,178,Vo.  On  the  8th  June,  1839,  an  execution  issued  upon 
this  decree,  and  was  levied  on  five  slaves  as  the  property  of  the 
intestate,  which  were  sold  the  8th  day  of  August  of  that  year 
for  $2625,  which  was  paid  to  the  complainant. 

After  this  payment,  in  January,  1840,  this  decree  was  reversed 
by  the  Supreme  Court,  and  the  cause  having  been  remanded, 
was  shortly  afterwards  dismissed  for  want  of  prosecution  in  the 
primary  court. 

In  1840  the  said  Mary  E.  married  the  said  Henry  W. 
Crocker,  and  before  their  marriage  they  entered  into  a  marriage 
contract  by  which,  the  bill  charges,  her  husband  became  vested 
with  the  legal  title  to  her  property  both  real  and  personal,  for 
the  sole  and  separate  use  and  benefit  of  said  Mary. 

It  is  charged  that  said  Crocker  and  wife  reside  without  the 
limits  of  this  State,  and  an  attachment  in  chancery  was  prayed 
and  obtained.  The  complainant  insists  thp.t  Xellogg  bad  no  in- 
terest in  the  premises,  and  no  right  to  the  money  thus  recovered, 
and  prays  that  it  may  be  decreed  to  him  as  administrator,  &c. 

The  answer  of  Crocker  and  wife  admits  the  facts  charged, 
except  that  they  dezij  the  allegations  as  to  Theron  Kellogg's  in- 
terest ;  they  insist,  on  the  contrary,  that  he  was  either  a  joint 
owner  c?  the  premises  with  .Toshvn,  Clements,  or  owned  the  en- 
tire interest ;  tb^t  the  reversal  of  the  decree  by  the  Supreme 
Court  was  upon  technical  grounds,  and  that  they  are  entitled, 
ex  (PMuo  ",,'  bono,  to  retain  the  S'lm  so  received  in  p?,rt  -execution 
of  the  decree,  Eotwithste.nd'ng  the  ^reversal,  l^hej  fi',-ther  rely 
upon  the  statrte  of  iimitations,  as  having  perfected  a  bar  to 
the  claimant's  demand,  and  inslat  x-"ogt:  ceTcr.:  ."i-rounds  of  de- 
murrer,  via.,  1st.  That  the  bill  contains  no  equity  ;  2nd.  That 
85 
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complainanUi'  remedy  is  adcquiite  ut  law  ;  ami  3rd.  Because  no 
foundation  is  laid  by  the  bill  fur  the  process  of  attachment. 

Several  witnesses  were  examined  on  each  side,  and  the  depo- 
sitions of  two  excluded  against  defendants,  but  as  their  testi- 
mony is  substantially  set  out  in  the  opinion,  it  is  not  deemed 
necessary  here  to  state  it. 

Upon  tlie  hearing  the  Chancellor  decreed  a  reference  to  the 
master,  to  ascertain  the  amount  paid  under  the  execution  against 
Clements'  estate,  which  was  reported  at  $2,600  80,  and  the  in- 
terest $2,G35  80,  making  the  total  $5,236  GO,  and  for  this 
sum  he  confirmed  the  report,  and  ordered  that,  unless  it  was 
paid  in  thirty  days  from  that  period,  the  register  of  the  court 
"  sell  the  separate  estate  of  the  said  defendant,  Mary  £. 
Crocker,  as  set  forth  and  described  in  the  marriage  contract  at- 
tached to  the  original  bill  in  the  cause,  or  so  much  thereof  as 
should  be  sufficient  to  pay  and  satisfy  said  debt  and  costs." 

To  reverse  this  decree,  the  defendants  below  sue  out  this  writ 
of  error,  and  here  assign  as  grounds  for  annulling  it : 

Ist.  That  the  court  erred  in  decreeing  that  the  defendants 
should  pay  the  amount  reported  into  court,  or  that  the  register 
should  sell  the  separate  estate  of  Mrs.  Crocker  as  set  forth  in 
the  marriage  contract,  for  debt  and  costs; 

2nd.  In  not  dismissing  complainants'  bill  at  the  hearing  ; 

3rd.  In  entertaining  said  bill  or  taking  any  proceedings,  as 
it  bad  no  jurisdiction  of  the  claim  sought  to  be  asserted  ; 

4th.  In  over  ruling  the  demurrers  to  the  original,  amended, 
and  bill  of  review  ; 

5th.  In  holding  that  the  proceedings  were  warranted  by  the 
statute  and  the  rules  of  equity  pleading  ; 

6th.  In  excluding  the  depositions  of  Garrow  and  Tatum  ; 

7tb.  In  allowing  interest ; 

8th.  In  referring  the  matters  of  account  to  the  master,  and 
in  confirming  his  report ;  and 

9th.  In  not  decreeing  for  the  defendants  below,  and  each  of 
them,  OD  the  merits. 

Geo.  N.  Stewart,  for  plaintiffs  in  error : 

1.  The  bill  is  demurrable,  because  the  demand  is  not  an  equi- 
table one,  but  a  legal  demand  for  money  had  and  received,  sua- 
ble and  recoverable  at  law,  whether  due  by  the  husband  alone  or 
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bj  husband  and  wife,  and  whether  the  defendants  are  residents 
or  non-residents.— 5  Stew.  &  P.  119;  7  Ala.  R.  484;  18  ib.  405; 
21  ib.  340 ;  6  Cowen  287  ;  1  H.  &  John.  405.  The  non- 
residence  of  the  defendants  cannot  give  chancery  jurisdiction  ; 
an  attachment  at  law  would  lie  as  well,  as  the  claim  is  an  ascer- 
tained demand  for  a  sum  certain. 

It  is  said  that  it  is  necessary  to  go  into  chancery  to  reach  the 
separate  estate  of  the  wife  in  the  hands  of  the  husband  as 
trustee.  We  deny  that  the  wife's  separate  estate  is  liable  at 
all  to  this  demand.  The  debt  being  a  simple  debt,  due  by  im- 
plication by  the  wife  before  her  marriage,  the  effect  of  her  mar- 
riage was,  to  merge  her  existence  in  that  of  her  husband  ;  it  be- 
came his  debt,  and  no  longer  hers .  It  is  true,  the  suit  would 
have  to  be  brought  against  husband  and  wife,  because,  if  not 
collected  of  him  during  the  coverture,  it  might  survive  against 
the  wife ;  but  that  does  not  alter  the  case  pending  the  cover- 
ture :  it  was  the  sole  debt  of  the  husband,  and  still  is,  if  a  debt 
at  all. — See  Forrest  v.  Robinson,  4  Porter  44 ;  Clancy  on 
Husband  and  Wife,  831  to  346.  The  bill  is  defective  in  its  al- 
legations ;  there  is  no  averment  that  any  judgment  waa  recov- 
ered  against  the  husband,  nor  that  he  is  insolvent,  nor  that  he 
had  not  property  in  the  State  sufficient  to  pay  the  debt. 

2.  The  bill  was  not  filed  in  due  time.  The  defendants'  re- 
tainer of  the  money  has  been  acquiesced  in  between  eleven  and 
twelve  years.  1  he  claim  now  comes  too  late,  even  if  there  were 
an  express  promise  and  an  acknowledged  debt.  Unless  the  bill 
shows  that  the  demand  is  prosecuted  in  due  time,  it  is  objection- 
able on  demurrer. — Angell  on  Limitations  320.  The  case  can- 
not be  assimilated  to  a  debt  acknowhedged  to  be  due,  or  prom- 
ised to  be  paid.  It  is  true  the  decree  was  reversed ;  but  the 
reversal  was  on  mere  technical  grounds,  not  affecting  the  merits 
of  the  demand.  The  master's  report  on  the  reference,  showing 
the  amount  due  to  complainant,  stood  unimpeached,  and  if  the 
pleadings  had  been  proper,  the  decree  would  have  stood.  The 
only  defence  set  up  by  Clements  to  the  bill,  was,  that  Theron 
Kellogg  had  conveyed  the  land  to  him  ;  he  did  not  even  aver 
that  the  land  was  his  at  the  time  of  Kellogg's  death.  This  de- 
fence he  utterly  failed  to  prove,  and  it  never  has  been  estab- 
lished. The  amount  recovered  under  the  decree  was  less  than 
the  complainant  claimed.     It  may  have  been  wise  policy  in  the 
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defendant  to  acquiesce  in  her  retaining  what  she  had  got,  rather 
than  renew  the  controversy  at  the  risk  of  losing  more.  The  re- 
tainer was  under  a  claim  of  right ;  no  demand  was  made  after 
the  reversal,  and  no  denial  of  that  right.  The  claim  is  now 
made,  after  Clements'  estate  has  been  fully  distributed,  after 
the  complainant's  claim  against  him  has  been  barred  by  the 
statute  of  limitations,  and  after  her  witnesses  arc  dead.  While 
she  retained  the  money,  claiming  a  right  of  retainer,  she  could 
not  sue  for  and  recover  it  again.  The  acquiescence  for  six 
years,  as  it  was  a  legal  demand,  made  it  hers.  Her  right  of 
action  during  that  time,  while  she  was  in  possession,  was  ex- 
tinct. 

8.  The  claim  is  barred  by  limitation,  so  far  as  this  particular 
action  is  concerned.  The  bill  was  filed  more  than  six  years  after 
the  cause  of  action  accrued.  The  complainant  charges  that  the 
defendants  left  the  State  in  1842,  but  he  files  his  bill  against 
them,  as  non-residents,  more  than  six  years  after  that  time. 
The  process  could  have  been  sued  out  against  them,  as  such  non- 
residents, as  well  in  ls42  as  in  1851,  and  every  day  during  the 
intermediate  time.  In  chancery  there  is  no  positive  bar  by  stat- 
ute ;  but  chancery  holds  claims  barred  by  analogy  to  the  stat- 
ute governing  them  at  law.  It  is  the  policy  of  the  statute — the 
reason  of  the  law — that  governs  courts  of  chancery.  The 
reason  of  the  statute  of  limitations  operates  on  complainants, 
not  defendants :  it  is  to  require  claims  to  be  prosecuted  before 
the  proof  is  lost  or  difficult.  The  exception  as  to  absent  de- 
fendants is  allowed  because  the  plaintiff  could  not  sue  during 
such  absence.  But  that  reasen  does  not  hold  here,  as  the  com- 
plainant might  have  sued  out  this  process  every  day  during  the 
six  years.  Cessante  ratione^  cessat  etiam  lex.  If  this  demand 
had  been  sued  at  law,  it  would  have  been  barred ;  it  is  equally 
barred  here,  because  the  law  will  not  allow  a  money  demand  to 
be  prosecuted,  in  any  form  of  action,  after  the  lapse  of  six 
years,  when  it  might  have  been  prosecuted  every  day  during 
that  time.  It  cannot  be  contended,  that  if  a  debtor  absents 
himself  from  the  State,  leaving  property  to  be  seized,  this  prop- 
erty is  never  protected  from  suit.  What  is  the  limitation  to 
such  an  action  ?  These  are  the  very  cases  which  should  be 
rigorously  watched,  as  they  are  most  liable  to  be  abused. 

4.  The  objection  of  the  statute  of  limitations  arises  in  anoth- 
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er  form,  upon  the  facts  disclosed  by  the  bill,  answer  and  proof. 
Mrs.  Crocker  left  the  State  in  January,  1845,  returned  in  No- 
vember, 1848,  but  was  in  Mobile  four  or  five  months  during  the 
intermediate  period,  and  left  again  in  June,  1849.  Whether 
she  was  in  the  State  full  six  years,  depends  on  the  manner  of 
counting  the  months :  excluding  both  months  named,  the  full 
period  had  not  elapsed  ;  but  including  them,  it  is  complete. — 
How  is  the  statute  to  be  construed  concerning  absent  periods  1 
The  successive  periods  of  absence  cannot  be  added  together  cu- 
mulatively to  make  the  period  of  residence  less  than  six  years. 
The  construction  as  to  exceptions  in  the  statute  has  always  been 
very  rigid,  when  the  statute  has  once  commenced  to  run. — See 
Cole  V.  Jessup,  2  Barb.  S.  C.  R.  313  to  315  ;  Randall  v.  Wil- 
kins,  4  Denio  577.  Only  the  first  period  of  absence  can  be 
counted  against  us,  and  consequently  the  bill  is  barred  as  to 
Mrs.  Crocker  ;  and  when  a  bill,  filed  against  two  jointly,  is  bar- 
red as  to  one,  it  cannot  be  maintained  at  all,  for  a  joint  cause  of 
action  must  be  shown  to  exist. 

5.  The  decree  was  erroneous  on  the  merits  of  the  case.  The 
bill  alleges  that  the  defendants  have  no  legal  or  equitable  right 
to  retain  the  money  sued  for,  and  without  this  allegation  it  would 
be  defective.  The  answer  positively  denies  the  allegation,  and 
asserts  an  equitable  right  of  retainer.  It  is  insisted  that 
the  evidence  sustains  the  answer,  and  makes  out  a  complete  de- 
fence. (Mr.  Stewart's  argument  ton  the  testimony  is  necessari- 
ly omitted,  as  it  could  not  be  condensed  within  the  compass  of  a 
brief.) 

6.  Interest  ought  not  to  have  been  allowed,  as  there  was  no 
demand  after  the  reversal  of  the  decree.  While  the  money  was 
retained,  the  defendant  in  error  was  protected  from  an  action 
for  the  same  debt.  The  reversal  being  on  a  technical  defect, 
until  this  condition  of  things  was  determined  by  a  demand  or 
suit,  the  parties  stood  mutually  consenting.  The  complainant 
cannot,  after  eleven  years'  acquiescence  in  our  possessi  m  of  the 
money,  for  which  he  had  all  the  time  a  corresponding  protection 
from  suit,  and  when  our  suit  is  now  barred  by  limitation,  be  al- 
lowed to  come  and  elect  to  claim  the  money  and  interest  during 
the  long  period  of  delay.  It  was  in  the  power  of  complainant  to 
disavow  our  claim  to  retain  the  money  in  satisfaction,  pro  tanto, 
of  our  demand.     Until  demand  or  suit,  no  election  is  made,  no 
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default  exists,  no  interest  accrues.  The  more  delay  in  thig 
case,  under  the  circumstances,  is  sufficient  to  prevent  the  allow- 
ance of  interest  by  a  court  of  chancery. 

J.  C.  BoLLiNO,  contra: 

1.  The  statute  of  the  State  makes  all  equitable  titles  to  land 
subject  to  the  payment  of  debts,  by  process  in  a  court  of  chan- 
cery.— Clay's  Digest  350  §  31  ;  and  the  act  of  1846,  giving 
attachments  in  chancery,  authorizes  the  mode  of  proceeding 
adopted  in  this  case.  It  was  not  necessary  to  exhaust  our 
remedy  against  the  husband,  before  proceeding  against  the 
wife.— 17  Ala.  787. 

2.  The  statute  of  limitations  is  no  bar  to  the  suit,  as  the 
husband,  who  was  the  party  liable  to  be  sued  at  law,  has  ber-n 
absent  from  the  State. — Smith  v.  Bond's  Heirs,  8  Ala.  386. 
Nor  can  the  time  of  the  wife's  return  to  the  State  be  computed, 
so  as  to  make  six  years,  because  the  time  is  stated  in  the 
amcRded  answer  in  the  alternative,  and  if  either  party  is  to  be 
prejudiced  by  such  a  mode  of  statement,  it  must  be  the  party 
who  pleads  in  that  way.  B(  sides,  the  defendant,  if  he  relies  on 
an  exception,  in  order  to  make  out  his  technical  bar,  must  state 
the  facts  and  circumstances  with  clearness  and  distinctness. — 
Angell  on  Limitations  320,  and  authorities  there  cited.  Courts 
of  equity  only  apply  the  statute  when  the  party  would  be  barred 
at  law.— 76.  25,  26. 

3.  The  money  cannot  be  retained,  unless  the  (defendants  show 
an  ascertained  and  liquidated  demand.  Their  right,  as  set  forth 
in  the  answer,  if  any  such  ever  existed,  is  a  mere  ri^ht  to  call 
us  to  an  account,  to  do  which,  they  must  become  actors  in  a  suit 
for  that  purpose  :  they  cannot,  in  this  suit,  ascertain  what  may 
be  due  them,  and  apply  the  money  which  they  have  unjustly 
recovered  to  its  payment. — 1  B.  &  A.  664 ;  7  Ala.  307  ;  ib, 
484. 

4.  The  amount  we  sue  for  is  not  an  open  account. — 8  Porter 
230  ;  1   Ala.  63  ;  10  Wend.  354. 

5.  We  have  been  in  the  adverse  and  exclusive  possession  of 
the  land  for  more  than  thirty  years.  If  they  were  tenants  in 
common  with  us,  their  right  would  be  barred  in  twenty  years, 
and  they  could  not  call  us  to  an  account  for  more  than  six  years 
back. — 1  Ycrger  104  ;  Angell  on  Limitations  465,  466. 
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6.  The  decision  of  the  court  below  on  the  merits  was  correct. 

7.  The  court  will  bear  in  mind,  that  it  is  the  separate  estate 
of  the  wife,  secured  to  her  through  a  trustee ;  that  the  money 
was  received  by  her  while  a  feme  sole  ;  and  that,  without  the 
aid  of  the  statute,  we  would  be  allowed  to  proceed  as  wc  have 
done,  as  the  wife's  separate  estate  could  not  be  reached  by  any 
process  at  law. — 10  Ala.  291. 

8.  The  mortgages  to  Clements  and  to  Kennedy  were  properly 
admitted  in  evidence,  as  they  are  explanatory  of  Clements' 
possession  and  the  character  in  which  he  held  the  lands. — 1 
Green.  Ev.  §  109  ;  Angell  ou  Limitations  464  to  466. 

CHILTON,  C.  J.— 1.  We  shall  first  examine  the  questions 
raised  upon  the  demurrer  to  the  bill.  It  is  insisted  that  the 
demand  sought  to  be  recovered  is  legal  merely,  and  constitutes 
no  charge  upon  the  separate  estate  of  Airs.  Crocker,  but  is 
recoverable  at  law,  by  suit  against  husband  and  wife,  out  of  the 
effects  of  the  husband;  that,  being  the  debt  of  Mrs.  Crocker 
dum  sola,  it  became  the  debt  of  her  husband  upon  the  marriage, 
and  no  longer  hers,  and  that  it  therefore  constitutes  no  charge 
upon  the  estate  which  is  secured  to  her  sole  and  separate  use  by 
the  marriage  contract.  It  is  further  contended  that  the  liability 
of  the  wife,  if  any  exists,  is  only  an  implied  undertaking  to 
refund  the  money  which  s'le  has  received,  and  that  no  equity 
attaches  in  virtue  of  such  liability  upon  her  separate  estate. 

In  England,  there  appears  to  have  been  some  contrariety  of 
decision  upon  the  question  as  to  what  kind  of  pecuniary  engage- 
ments on  the  part  of  the  wife  shall  be  considered  as  amountmg 
to  an  appointment  of  her  separate  property  for  its  satisfaction  ; 
but,  with  respect  to  demands  arising  under  circumstances  from 
which  the  law  would  imply  a  contract,  it  seems  to  be  well  settled 
that  they  do  not  attach  upon  her  separate  estate. — Bolton  v. 
Williams,  2  Ves.  Jr.  150 ;  Jones  v.  Harris,  9  ib.  486  ;  Aguilar 
V.  Aguilar,  5  Madd.  414;  2  Roper's  H.  &  W.  marg.  p.  241 
n.  a. ;  ib.  22,  Law  Lib.  top  p.  1434  ;  Clancy's  Rights  of  Mar- 
ried Women  331  to  346.  The  same  doctrine  seems  to  be  coun- 
tenanced by  this  court  in  Forrest  v.  Robinson,  4  Por.  44. 
Conceding,  however,  such  to  be  the  law  in  this  country,  we  do 
not  think  the  principle  applies  to  the  case  before  us.  This 
property  was  subject  to  this  demand  before  the  marriage  con- 
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Iraot  was  entered  into,  and  the  effect  of  the  contract  is,  to 
reserve  the  property  to  the  wife,  or,  in  other  words,  to  exclude 
the  marital  rights  of  the  husband,  and  prevent  them  from 
attaching  to  it. 

Althuugh  the  claims  of  creditors  are  never  considered  an  ob- 
jection to  the  exoculioii  of  marriage  articles,  unless  they  are 
creditors  by  judgment  or  other  matter  of  record,  so  as  to 
coitstitutc  a  lien  upon  the  property  before  tlie  articles  were 
entered  into,  and  nolwithstandiiig  marriage  is  in  law  deemed  a 
valuable  consideration  to  support  such  ante-nuptial  contract, 
nevertheless,  when  the  debtor  makes  the  settlement  in  anticipa- 
tion of  marriage,  or  declares  a  trust,  not  for  the  benefit  of 
another,  but  in  her  oAvn  favor,  and  to  her  sole  and  separate  use, 
she  retains  it  after  the  marriage,  in  the  view  of  a  court  of 
equity,  as  though  she  were  sole.  It  is  unaffected  by  the  mar- 
riage, and  must  be  consi<lered  liable  to  her  previous  debts. 

True,  the  husband,  upon  the  marriage,  by  the  common  law, 
became  immediattly  bound  for  the  debts  of  the  wife,  whatever 
might  be  tiieir  am<.unt,  snd  this  irrespective  of  whether  he  ob- 
tained any  property  by  her  or  not :  he  is  said  to  have  adopted 
her  and  her  circumstances  together. — 1  Bla.  Com.  443;  but, 
although  he  becomes  charged  with  her  debts,  the  wife  is  not  by 
the  marriage  released  from  them.  The  coverture  protected  her 
from  personal  execution,  but  this  protection  was  afforded  only 
in  cases  where  she  has  no  separate  estate. 

It  appears  to  be  well  settled  by  the  authorities,  that  aside 
from  the  statutes  exempting  the  person  of  the  wife  from  arrest, 
upon  civil  <kman(b,  both  she  and  her  husband  might  be  taken 
in  execution,  and  when  so  taken,  she  was  not  entitled  to  her 
discharge,  unless  it  was  made  to  appear  to  the  court  that  she 
had  no  separate  property  out  of  which  the  demand  could  be  sat- 
isfied.—Tidd's  Pr.  (9  Ed.)  p.  1026;  McQueen  H.  &  W.  40  ; 
Sparks  v.  Bell,  8  B.  &  C.  1.  These  authorities  show,  that,  even 
at  common  law,  the  separate  property  of  the  wife  was  made 
liable  to  satisfy  her  prior  debts,  in  cases  where  it  was  in  the 
power  of  that  court  to  reach  it.  But  our  statute,  exempting  the 
wife  from  imprisonment  for  debt,  cffeccually  takes  away  the 
power  of  the  common  law  forum  thus  to  afford  relief. 

The  remedy  her'^  pursued  is,  however,  clearly  givon  by  the 
act  of  5th  F*)b.  1846,  (Pamp.  Acts  '45 — 6,  p.  17,)  authorizing 
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a  bill  in  chancery  against  non-resident  debtors,  upon  simple 
contract  demands,  to  subject  either  a  legal  or  equitable  interest 
in  real  or  personal  estate,  to  the  payment  of  such  demands,  upon 
making  affidavit  as  to  the  facts  of  indebtedness  and  non-resi- 
dence of  the  defendants  ;  and  the  sheriflf  is  to  be  authorized  by 
process,  in  the  nature  of  attachment,  to  take  into  his  possession 
personal  property  of  the  defendants,  repleviable  on  security,  in 
such  manner  as  the  judge  granting  it  may  direct,  sufficient  to 
satisfy  the  claim.  The  required  affidavit  accompanies  the  bill 
in  the  case  before  us. 

As  this  act  confers  the  remedy,  and  the  effect  of  the  marriage 
settlement  is  not  such  as  to  exempt  the  property  which  the  wife 
reserves  to  her  sole  and  separate  use  from  liability  to  demands 
existing  against  her  when  the  settlement  was  made,  it  follows 
that  the  plaintiff  is  entitled  to  the  relief  which  he  seeks,  unless 
he  should  be  defeated  upon  some  other  ground.  We  therefore 
turn  to  the  second  objection  to  the  granting  of  relief,  which  is — 

2.  That  the  bill  was  not  filed  in  due  time,  and  that  the  re- 
tainer of  the  money  has  been  acquiesced  in  too  long  to  be  dis- 
turbed at  this  late  period. 

Before  proceeding  to  consider  the  facts,  we  premise  first,  that 
the  remedy  here  pursued  being  concurrent  with  the  legal  pro- 
cess of  attachment,  the  same  limitation  which  would  have  been 
applied  had  the  suit  been  commenced  in  the  common  law  forum, 
should  be  applied  in  equity.  This  is  a  familiar  doctrine. — 2 
Story's  Eq.  Jurisp.  §  1520  ;  Angell  on  Lim.  25 — 6. 

In  the  next  place,  we  premise  that  the  action  in  the  case 
before  us  accrued,  if  at  all,  upon  the  reversal  of  the  decree  by 
the  Supreme  Court,  under  which  the  money  was  collected  by 
Mrs.  Crocker ;  for  until  the  decree  was  annulled,  she  had  a 
right  to  the  money  which  she  had  collected  under  it,  and  no  ac- 
tion could  have  been  maintained  against  her  for  its  recovery. — 
In  the  tliird  place,  we  feel  constrained,  in  making  an  application 
of  the  legal  statute  of  limitations,  to  carry  out  the  analogy  which 
obtains  between  this  and  the  common  law  court,  as  to  the  ex- 
ceptions and  qualifications  with  which  it  would  have  been  applied 
in  the  latter  forum ;  for  we  should  violate  the  spirit  of  the 
statute  just  as  much  by  making  an  application  of  it  without 
these,  as  to  refuse  to  regard  it  at  all. — Demarest  v.  Wynkoop, 
2  John's  Ch.  R.  129  ;  Angell  on  Lim.  27.  VV«  must,  th«re- 
86 
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fore,  exclude  from  the  computation  the  time  the  defendants  were 
absent  from  the  State,  as  the  statute  requires  that  "  the  time 
of  such  persons'  absence  shall  not  be  accounted,  or  taken  as 
part  of  the  time  limited  by  this  act."--Clay'8  Di^rest  327,  §84. 
Under  this  clause  of  the  statute,  it  has  been  decided  by  this 
court,  and  we  think  correctly,  that  the  debtor  must  have  been 
Miithin  this  State,  subject  to  be  sued,  during  the  whole  period 
prescribed  as  a  bar,  but  that  this  need  not  have  been  contin- 
uous. He  may  add  together  the  different  portions  of  time,  so 
as  to  complete  the  period  fixed  by  the  statute. — Smith,  adm'r,  v. 
The  Heirs  of  Bond,  8  Ala.  386.  Applying  these  principles  to 
the  case  before  us,  we  have  but  little  diflSculty  in  arriving  at  a 
correct  conclusion.  The  bill  was  filed  on  the  16ih  May,  1851, 
and  the  decree  of  Mrs.  Crocker,  then  Miss  Kellogg,  against  the 
administrator  of  Clements,  was  rendered  at  the  January  term 
of. the  Supreme  Court,  say  the  1st  of  January,  1840.  She 
left  the  State  in  January,  and  her  husband  in  March,  184.5, 
and  she  returned  and  remained  in  it  four  or  five  months  after 
that  time;  so  that  they  could  not  have  been  in  this  State  more 
than  five  years  and  eight  or  nine  months,  from  the  time  the 
cause  of  action  accrued. 

But  the  bar  is  not  made  out,  even  dating  the  cause  of  action 
from  the  time  when  the  sheriff  collected  the  money — the  8th  of 
August,  1849 — unless  we  say  that  Mrs.  Crocker,  when  she  re- 
turned, remained  Jive  months.  She  says  she  remained  four  or 
Jive^  and  stating  the  time  in  the  alternative,  her  answer  must  be 
taken  most  strongly  against  her.  We  must,  therefore,  take  the 
shorter  period  of  four  months,  in  the  absence  of  proof  of  any 
longer  time.  In  either  aspect,  therefore,  the  plaintiffs  in  error 
can  derive  no  benefit  from  the  stntutc  of  limitations. 

But  it  is  argued,  that  the  phiintiffs  in  error  are  barred  from 
again  renewing  the  suit  against  Clements'  estate,  and  althoi  gh 
the  statute  of  limitations  may  not  in  strictness  protect  them, 
yet  a  court  of  equity  will  regard  the  delay  in  bringing  this  guit 
as  an  acquiescence  in  the  dimand,  on  the  part  of  Clements'  ad- 
ministrator, at  least  to  the  extent  of  this  payment.  We  nerd 
only  say,  in  reply  to  this'argumtnt,  that  the  want  of  mutuality 
in  the  bar  18  the  result  of  the  voluntary  non- residence  or  ab- 
sence from  the  State  of  the  plaintiffs  in  error,  by  which  tliey 
bring  themselves  within  the  exceptions  contained  in  the  statute; 
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and  we  are  aware  of  no  rule  of  equity  which  would  justify  us 
in  refusing  relief,  by  reason  of  delay,  in  such  a  case  as  this, 
where  the  statute  of  limitations  would  not  constitute  a  bar,  had 
the  remedy  been  sought  at  law  instead  of  in  this  court.  Neither 
have  we  seen  any  case  which  takes  a  distinction  between  implied 
and  express  promises  to  pay  money,  as  respects  the  application 
of  the  statute. 

But  we  have   said  enough  upon  this  point,  and  proceed  to 
consider  the  case  upon  the  merits.     We  agree  with  the  Chan- 
cellor, in  holding  that  the  reversal  of  the  decree  which  Miss 
Kellogg  had  obtained  against  Clements'  administrator,  rendered 
■  it  null  and  void,  and  this,  with  the  subsequent  abandonment  of 
the  suit,  whereby  it  was  dismissed  for  want  of  prosecution,  en- 
titled thej  administrator  of  Clements,  prima  facie,  to  recover 
back  the  money  which  had  been  collected  in  virtue  of  such  de- 
cree, and  clearly  casts  upon  the  plaintiffs  in  error  the  burthen 
of  showing  an  equitable  right  to  retain  it,  notwithstanding  such 
reversal  and  subsequent  dismissal  of  the  bill  for  want  of  prose- 
cution.    It  is  true,  the  reversal  was  had  upon  technical  grounds; 
but  the  decree  was  nevertheless  annulled,  and  if  the  complainant 
had  a  meritorious  ground  of  complaint,  that  should  have  been 
shown  when  the  cause  was  remanded  in  the  primary  court ;  but 
it  was  not  done,  and  the  prosecution  was   abandoned.     This, 
prima  facie,  concedes  that  nothing  was  due,  and,  as  we  have 
said,  devolves  on  the  plaintiffs  in  error  the  necessity  of  showing 
the  right  of  retainer. 

The  counsel  for  the  plaintiffs  in  error  relies  upon  the  fact, 
that  Clements,  in  his  answer  to  the  original  suit,  admitted  fliat 
Kellogg  had  at  one  time  a  joint  interest  in  the  land,  but  set  up, 
by  way  of  avoidance,  that  he  had  sold  and  conveyed  the  land  to 
him,  Clements,  for  ^2500,  by  deed  of  conveyance  bearing  date 
the  9th  of  Dec,  1816,  which  deed  he  proposed  to  exhibit,  &c. 
It  is  said  this  deed  was  neither  then  shown,  nor  has  it  ever  come 
to  light  since  ;  and  it  is  insisted  that,  inasmuch  as  Clements' 
answer  set  it  up  as  affirmative  matter  in  avoidance,  it  was  in- 
cumbent on  the  defendant  in  that  case  to  sustain  it  by  proof. — 
Now,  conceding  that  this  position  would  have  been  correct,  if 
taken  in  that  case,  we  do  not  think  it  applies  to  this  ;  for  here, 
the  parties  are  reversed.  We  are  not  called  upon  to  try  that 
case,  and  determine  the  effect  of  the  answer  of  Clements,  a 
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subserving  the  double  purpose  of  plca<]ing  and  proof.  In  this 
case,  we  are  to  consider  it  as  proof  merely,  and  thus  considering 
it,  flo  far  as  its  allegations  are  pertinent  to  the  matters  in  issue, 
they  must  bo  regarded  as  proof,  whether  strictly  responsive  or 
affirmative  merely.  In  other  words,  if  the  plaintiffs  in  error 
desire  to  make  it  proof,  the  whole  answer,  if  pertinent,  must  be 
taken  together. — See  Saltmarsh  v.  Bower  &  Co.,  22  Ala.  221, 
and  cases  there  cited. 

The  complainant  in  the  court  below,  upon  the  production  of 
the  record  of  the  decree,  its  reversal,  and  the  abandonment  of 
the  suit  by  Miss  Kellogg,  and  proof  of  her  receipt  of  the 
money,  made  out  a  prima  facie  case,  and  satisfied  the  averment 
in  the  amended  bill,  that  the  defendants  had  no  right  to  retain 
the  sura  so  received.  If  the  defendants  had  the  right  of  re- 
tainer,  this  being  an  affirmative  fact,  and  within  the  knowledge 
of  the  defendants,  it  \rus  incumbent  on  them  to  set  up  such  right 
in  their  answer,  and  sustain  it  by  proof.  They  have  averred  it, 
but  have  they  proved  it?  We  give  them  the  benefit  of  the 
position  taken  by  their  counsel,  that  after  the  lapse  of  so  long 
a  period,  they  should  not  be  held  to  such  strict  proof  of  their 
right  as  would  be  required  under  other  circumstances ;  and  we 
will  further  give  them  the  benefit  of  the  evidence  which  the 
Chancellor  excluded;  and  considering  the  case  in  the  most  favor- 
able light  for  them,  we  think  the  record  fails  entirely  to  estab- 
lish in  them  an  equitable  right  to  retain  the  money. 

This  brings  us  to  a  consideration  of  the  proof  taken  in  the 
cause,  and  which  is  subtantially  as  follows  : 

For  the  complainant  in  the  court  below  three  witnesses  were 
examined  :  Augustine  Dcmmy  deposes  that  soon  after  he  became 
acquainted  with  Joshua  Clements,  in  1814,  the  latter 'removed 
from  Mobile  to  the  middle  fork  of  Dog  River,  called  Grand 
Bayou,  where  he  was  erecting  a  mill  called  Clements'  Mill ;  that 
before  its  completion,  Clements  took  Kellogg  into  copartnership 
with  him,  and  they  finished  it  together,  and  became  part  owners 
©f  the  mill  and  land  belonging  to  it,  which  was  called  the  mill 
tract,  under  the  firm  of  Clements  &  Kellogg ;  that  some  years 
after  the  mill  went  into  operation  Clements  bought  Kellogg  out, 
the  firm  was  dissolved,  and  Clements  became  the  sole  possessor 
of  the  mill  and  mill  tract,  which  comprised  about  twelve  hundred 
i(free }  that  said  Clements  ooatiaaed  to  occupy  the  premises  onin^ 
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terruptedly,  down  to  the  period  of  his  death,  with  the  exception  of 
two  years,  when  he  had  conveyed  to  Johnson  and  Beardsley,  but 
after  said  conveyance  he  became  re-possessed,  and  died  in  the 
possession,  and  his  heirs  have  since  occupied  it.  He  does  not 
recollect  the  time  when  Clements  bought  of  Kellogg,  but  says  it 
was  notorious  that  ho  did  purchase  his  entire  interest.  Witness 
never  saw  any  deed  conveying  such  interest,  but  lived  where 
they  had  the  mill,  was  intimate  with  both  Clements  and  Kellogg, 
and  heard  them  both  talk  over  their  business  together. 

William  Grelat  testifies,  that  Joshua  Clements  removed  upon 
the  premises  and  commenced  the  erection  of  the  mill  some 
three  years  after  the  close  of  the  late  war  with  England ; 
that  he  claimed  the  premises  in  his  own  right  ;  that  he  oc- 
cupied the  same  until  his  death,  and  that  Kellogg,  from  whom 
he  claimed  to  have  purchased  the  premises,  lived  on  some  land 
adjoining  the  mill  tract,  down  to  the  period  of  his  death,  but 
witness  does  not  know  whether  he  claimed  to  own  it  or  not ; 
never  heard  any  one  make  claim  to  the  mill  but  Joshua  Clements. 

Graham  Davenport  testifies,  that  he  became  acquainted  with 
Clements  in  181b ;  he  was  then  residing  in  the  vicinity  of  Mo- 
bile ;  purchased  lumber  from  Clements,  though  he  never  was  at 
the  mill,  which  was  known  as  Clements'  Mill ;  remembers  that 
Clements  and  Kellogg  were  in  co-partnership  in  the  mill,  but 
does  not  know  whether  Kellogg  had  any  right  or  title  to  the  land; 
the  partnership  was  dissolved ;  Kellogg  left  Clements,  and  died. 
Witness  does  not  know  whether  Clements  purchased  out  Kel- 
logg or  not. 

On  the  part  of  the  defendants  in  the  court  below,  Mrs.  Ogden 
testifies  as  to  their  residence  for  several  years  past,  but  says 
nothing  respecting  the  merits  of  the  controversy. 

The  deposition  of  S.  H.  Garrow  was  taken  in  the  case  of 
Miss  Kellogg  against  Clements,  and  was  excluded  by  the  Chan- 
cellor. This  witness  testified,  that  Kellogg  died  in  1820,  and 
was  at  the  time  of  his  death  the  owner  and  occupant  of  a 
tract  of  land  in  Mobile  County  with  a  mill  situated  thereon,  on 
Dog  River,  about  nine  or  ten  miles  from  Mobile,  and  containing 
six  hundred  and  forty  acres ;  that  at  one  time  it  was  owned  by 
Clements  and  Kellogg,  and  the  latter  sold  his  share  to  Clements, 
but  afterwards  re-purchased  the  whole  tract  back  from  Clem- 
ents.    The  witness  states,  that  he  obtained  a  knowledge  of  these 
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facts  from  conversations  with  both  Clements  And  Kellogg.  He 
farther  states,  that  the  land  and  mill  were  afterwards  sold  by 
him,  the  witness,  ns  ailministrator  of  Kellogg,  under  an  order  of 
the  Orphans'  Court,  and  Clements  became  the  purchaser,  but 
refused  to  complete  the  purchase,  because  Mrs.  Kellogg  would 
not  relinquish  her  dower  ;  tiiat  Clements  occupied  the  land,  and 
used  the  timber  making  lumber,  from  1824  until  the  period  of 
bis  death,  which  happened  in  1833. 

The  witness,  Tatum,  whose  testimony  as  taken  in  the  original 
cause  the  Chancellor  also  excluded,  merely  proves,  that  Clem- 
ents occupied  the  premises  and  used  the  mill  from  the  time  Kel- 
logg died  until  he,  Clements,  died,  am'  thinks  that  the  annual 
net  income  of  the  mill  should  have  been  twelve  hundred  dollars. 

Two  deeds  of  mortgage  were  introduced  by  the  complainant 
in  the  court  below,  one  dated  23d  May,  1821,  signed  by  Joshua 
Clements,  Ebenczor  Johnson  and  Cyrus  Beardsley,  to  Joshua 
Kennedy,  to  secure  the  payment  to  the  latter  of  $2,794,  due  one 
year  after  the  date  of  said  deed,  and  in  which  mortgage  it  is 
recited.  The  land  is  described  as  situate  on  Dog  lliver,  and 
containing  six  thousand  four  hundred  arpents,  and  was  granted 
to  George  Tucker  by  the  Spanish  Govcrnraent,  by  him  conveyed 
to  Joshua  Kennedy,  and  by  the  latter  to  Clements  and  Kellogg. 
The  other  deed  bears  date  the  5th  November,  1821,  and  is  made 
by  Ebenczer  Johnson  and  Cyrus  Beardsley  to  Joshua  Clements, 
for  one  undivided  moiety  of  the  same  land,  in  which  it  is  recited 
tliat  said  land  is  the  same  conveyed  by  Joshua  Kennedy  to 
Joshua  Clements  and  Theron  Kellogg  in  1814,- and  the  undivi- 
ded half  of  which  was  since  sold  by  the  said  Kellogg  to  said 
Clements,  and  since,  viz.,  on  the  17th  January,  1820,  sold  by 
said  Kennedy  to  said  mortgagors.  This  deed  was  made  to  se- 
cure the  payment  of  $5000  in  yearly  installments  of  one  thou- 
sand dollars  each  year,  the  first  to  fall  due  the  17th  January, 
1821,  and  further  to  secure  the  payment  of  one  half  of  a  cer- 
tain note  given  by  Clements  and  Kellogg  to  Joshua  Kennedy,  as 
the  purchase  money  for  said  lands,  and  to  pay  one  half  the  costs 
and  charges  of  what  the  parties  might  thereafter  have  to  pay 
in  the  event  the  United  States  should  refuse  to,  confirm  their  title 
and  the  land  should  be  sold. 

The  defendants  below  read  the  deposition  of  W.  Ogden,  who 
deposes,  that  he  learned  from  conversations  with  Clements  and 
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Kellofrg  that  they  used  and  occupied  the  mill  until  1820,  claim- 
ing the  same  as  owners  ;  that  Kellogg  died  in  August,  1820, 
and  Clements  continued  to  use  said  mill  until  his  death,  in  1832 
or  1833  ;  and  that  in  his  opinion  the  net  yearly  value  was  about 
$500. 

This  is  a  synopsis  of  all  the  evidence  in  the  cause,  and  wc 
think  that  it  is  needless  to  comment  upon  it  ;  for  it  is  very  cer- 
tain that  it  furnishes  no  data  for  a  satisfactory  conclusion  that 
the  defendants  have  a  right  to  retain  this  fund.  It  is  said  that 
much  of  the  testimony  is  illegal  and  secondary  ;  and  this  is  true, 
but  the  objection  goes  to  the  testimony  on  both  sides.  Concede 
that  the  mortgages  were  improperly  admitted,  and  that  the  tes- 
timony of  Grelat  is  but  the  declarations  of  Clements  himself, 
which  are  not  legal  evidence,  the  testimony  of  the  defendants, 
showing  an  ownership  in  land  and  a  sale  by  an  order  of  court  by 
parol  evidence  merely,  is  liable  to  the  like  objection.  Aside, 
however,  from  this,  and  waiving  the  objection  to  the  testimony 
of  Garrow,  as  not  being  relevant  to  the  issue  made  by  Miss 
Kellogg's  bill,  the  most  that  can  be  said  of  it,  when  taken  to- 
gether, or  of  that  portion  of  it  which  is  legal,  is,  that  it  shows 
that  Kellogg  at  one  time  had  some  interest  in  the  possession  of 
the  mill  and  claim  of  ownership  as  a  copartner  with  Clements. 
This  copartnership  in  the  mill  was  dissolved,  but  as  to  the  re- 
spective rights  of  the  parties,  as  growing  out  of  the  title  to  the 
land,  neither  of  them  ha#  shown  any  title,  unless,  indeed,  the 
continued  posses8i6n  of  Clements  and  those  claiming  under  him 
has  ripened  their  claim  into  a  title  by  virtue  of  the  statute  of 
limitations.  The  only  documentary  evidence  of  title  is  the  co- 
pies of  the  mortgages  ;  and  if  the  recitals  in  these  are  relied 
upon  to  show  that  the  land  once  belonged  to  Clements  and 
Ke11<jgg,  the  same  recitals,  which  must  be  tak&n  all  together, 
show  that  the  latter  (Kellogg)  sold  out  his  interest  to  Clements. 
As  the  defendants  below  in.sisted  on  their  title,  as  conferring  the 
right  of  retainer  of  the  fund  received,  they  should  have  pro- 
duced some  evidence  of  it,  before  the  complainant  could  be  re- 
quired to  produce  his  title  and  thus  to  negative  the  idea  of  the 
title  being  in  them  or  their  ancestor.  Upon  a  careful  examina- 
tion and  consiilcration  of  the  proof,  we  are  led  to  the  conclusion 
that  it  (Iocs  not  uphold  the  claim  set  up  by  the  plaintiffs  in  error 
to  retain  this  fund. 
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Tho  counsel  for  the  pluintiffs  in  error  endeavors  to  strengthen 
his  case,  hy  relying  upon  the  report  of  tho  master  made  in  the 
case  of  Miss  Ki*llogg  v.  Clements,  to  which  no  exception  was 
takuii;  but  this  cannot  be  looked  to,  as  affecting  the  merits  of  this 
controversy.  The  defendant  (Clements)  might  well  have  reposed 
upon  the  objection  which  proved  fatal  to  the  complainant's  case, 
that  there  was  no  proof  of  the  allegations  of  the  bill,  and  have  suf- 
fered the  complainant  to  proceed  ex  parte  as  to  the  reference  of 
tho  matters  of  account.  .Having  shown  no  equity  or  title  to 
relief,  as  alleged  in  tho  bill,  the  complainant  gained  nothing  by 
taking  the  account,  as  tho  report  and  confirmation  of  it  fell  to 
the  ground  with  the  decree,  upon  the  general  reversal. 

4.  Upon  the  subject  of  interest  we  think  there  was  no  error. 
Courts  of  chhncery  upon  this,  as  upon  the  subject  of  the  appli- 
cation of  the  statute  of  limitations,  follow  the  law,  and  allow 
interest  in  cases  where  it  Avould  have  been  recoverable  had  the 
suit  been  instituted  in  the  common  law  court. — See  Hughes* 
Adm'r  v.  Standeford's  Adm'r,  3  Dana's  R.  288,  and  cases  cited; 
2  Danl.  Ch.  Pr.  1440-1.  The  sum  to  be-refunded  in  this  case 
was  certain,  and  the  law  implied  a  contract  or  raised  a  promise 
to  pay  it.  In  such  case  interest  is  properly  allowed. — 2  Danl. 
Ch.  Pr.  1441,  n.  c  ;  10  Ala.  Rep.  4G8. 

There  is  no  error  in  the  record,  and  the  decree  is  consequent- 
ly affirmed. 


SMITH  vs.  RORERTSON. 

1.  When  n  render  rpjiresenta  Lis  title  to  be  good,  it  is  equivalent  to  saying 
that  lie  has  a  p;rf.«at  title  to  tho  entire  tract,  unaflf.'cted  by  any  gaps  in 
tho  cliain  of  lillo,  or  any  tlcrect  or  incumbriince  whatever. 

2.  A  court  of  equity  will  rcsciml  n  contract  of  sale  at  the  iastance  of  the 
Ti-ndce,  and  restore  to  him  the  purcliasc  money  which  he  has  paid,  when- 
ever tho  contract  ia  tainted  with  ialse  and  fraudulent  representations  on 
tho  part  of  the  vendor  relative  to  the  title;  and  for  this  purpose,  the 
whole  conduct  of  the  vcn.lor  in  relation  to  the  matter  may  bo  looked  to. 

8.  If  the  contract  is  made  ondcr  n  mutual  mistake  as  to  the  vendor's  title, 
(heircDdMii  Mititlod  to  a  rsscisticn,  if  Le  seeks  it  within  ft  reasonable 
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time  after  the  discovery  of  the  mistake,  and  abandons  the  possession,  de- 
livering or  offering:  to  deliver  it  to  the  vendor. 
4.     The  vendee's  right  to  a  rescission  in  such  case  does  not  depend  on  his  pay- 
ment or  tender  of  the  purchase  money,  nor  upon  the  vendor's  insolvency, 
but  upon  his  own  promptness  in  seeking  a  rescission. 

Error  to  the  Chancery  Court  of  Shelby. 
Heard  before  the  Hon.  W.  W.  Mason. 

The  bill  in  this  case  was  filed  by  John  Smith  against  Henry 
W.  Robertson,  for  the  rescission  of  a  contract  for  the  sale  of 
lands.  It  alleges  fraud  and  false  representations  as  to  the  title 
on  the  part  of  the  vendor  at  the  time  of  sale,  and  want  of  title 
in  the  vendor  both  at  the  time  of  sale  and  at  the  filing  of  the 
bill,  [t  alleges  an  abandonment  of  the  land  by  the  complainant, 
and  an  offer  to  return  the  possession,  which  was  refused  ;  also  a 
tender  of  the  purchase  money,  and  a  demand  of  title,  both  of 
which  were  refused.  It  prays  for  a  rescission  of  the  contract, 
and  a  decree  for  the  portion  of  the  purchase  money  which  com- 
plainant had  paid  before  his  discovery  of  the  fraud  and  want  of 
title. 

The  answer  admits  the  sale,  but  denies  all  fraud  ;  it  also  de- 
nies that  any  defect  exists  in  respondent's  title,  and  avers  that 
he  has  a  good  title,  and  is  ready  to  comply  with  the  condition  of 
his  bond,  and  to  make  to  complainant  a  fee  simple  title  to  the 
lands  on  the  payment  of  the  purchase  money  ;  denies  that  com- 
plainant has  abandoned  the  possession,  or  ever  offered  to  return 
it  to  respondent ;  denies  any  bona  fide  tender  of  the  balance  of 
the  purchase  money  yet  due,  and  any  refusal  to  make  title  on 
full  payment  being  made. 

The  defendant  also  filed  a  cross  bill,  praying  for  a  sale  of  the 
lands  to  pay  the  balance  due  of  the  purchase  money. 

There  are  other  matters  in  the  bill,  answer  and  cross  bill, 
which,  with  the  proof  in  the  cause,  are  noted  in  the  opinion,  so 
far  as  they  are  necessary  to  a  right  understanding  of  the  case. 

On  the  hearing,  the  Chancellor  dismissed  the  original  bill,  and 
retained  the  cross  bill,  decreeing  relief  on  it  in  favor  of  Robert- 
son. 

The  decrees  on  the  original  and  cross  bills  are  now  assigned 
for  error. 
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Rice  &  Morgan  and  B.  T.  Popb,  for  plaintiff  in  error : 

A  vendor  who  gives  a  bond  for  title  on  the  payment  of  the 
purchase  money,  contracts  to  make  a  good  title  ;  and  if  he  has 
not  the  title  at  the  time  of  sale,  ho  hinds  himself  to  get  it  with- 
in a  reasonable  time,  and  certainly  by  the  time  the  money  is  paid 
or  tendered. — Smith  v.  Robertson,  11  Aln.  840;  Wellborn  v. 
Tiller,  10  Ala.  311  ;  Young  v.  Harris,  2  Ala.  311 ;  Griggs  v. 
Woodruff,  14  Ala.  20  ;  Cunningham  v.  Sharp,  11  Humph.  116; 
Greenlee  V.  Gaines,  13  Ala.  198;  Camp  v.  Camp,  2  Ala. 
632. 

If  the  vendor  cannot  make  title,  no  tender  of  the  money  is 
necessary,  and  a  rescission  will  be  decreed  without  a  tender. — 
Griggs  V.  Woodruff,  supra.  But  in  this  case,  by  way  of  abun- 
dant caution  a  tender  was  made.  It  was  wholly  immaterial  whose 
money  was  tendered,  so  it  was  within  Robertson's  power  to  take 
it,  and  make  it  his  own.  If  the  money  was  Allen's,  as  Robert- 
son avers,  he  was  present,  and  would  thereby  have  been  estop- 
ped  from  disputing  Smith's  right  to  tender  it. 

The  vendor  must  not  o»ly  have  title,  but  he  must  exhibit  it 
when  disputed,  that  the  court  may  be  able  to  pass  upon  it. — 
Cunningham  v.  Sharp,  11  Humph.  119.  Robertson  not  only  does 
not  show  title,  but  his  own  witness,  Moore,  shows  that  the  title 
to  over  one  hunflred  acres  is  not  in  him,  but  in  Aaron  Castle- 
berry,  with  whom  Robertson  docs  not  pretend  to  have  any  con- 
nection whatever  ;  and  to  another  tract  of  forty  acres,  the  title 
is  not  shown  to  be  out  of  the  Government.  If  the  title  to  this 
last  tract  had  ever  passed  out  of  the  United  States,  it  could 
have  been  shown  by  a  certified  copy  of  the  patent;  the  fact 
that  it  is  not  shown,  raises  the  presumption,  if  it  is  not  conclu.< 
sire  evidence,  that  the  patent  has  never  issued,  or  has  issued  to 
some  one  else  than  Robertson  or  his  vendors. 

If  there  was  fraud,  it  was  not  necessary  to  abandon  the  pos- 
session.—Read  V.  Walker,  18  Ala.  331.  But  Smith  did  aban- 
don possession  in  1843,  after  having  offered  to  rescind,  as  soon 
as  he  discovered  the  fraud  and  want  of  title. 

No  offer  to  rescind,  or  offer  of  possession,  is  necessary,  when 
the  defendant,  by  his  answer,  shows  that  it  would  not  have  been  ac- 
cepted.— Elliott  v.  Boaz,  9  Ala.  772 ;  Griggs  v.  Woodruff, 
supra.  But  Smith  offered  to  rescind,  offered  possession,  and 
abandoned  possession  himself. 
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The  fraud  shown,  and  Robertson's  continued  inability  to 
make  title,  are  principally  relied  on  for  a  decree. 

As  to  defests  in  the  assignment  of  dower,  see  the  authorities 
collected  in  2  U.  S.  Digest  40  §  §  342  to  374. 

Whjite  &  Parsons,  contra  : 

1.  This  record,  it  is  believed,  on  a  careful  examination,  will 
show  facts  sufficient  to  sustain  the  Chancellor's  decree. 

2.  This  court  will  "  refuse  to  rescind  a  contract,  where  it  will 
not  specifically  enforce  it." — Beck  v.  Simmons,  7  Ala.  71; 
Burke  v.  Park,  16  Ala,  548. 

The  true  question,  therefore,  is  not  whether  the  complainant 
should  be  compelled  to  accept  this  title ;  but  whether  he  should 
have  the  contract  set  aside.  A  vendee  wishing  to  rescind  must 
pay,  or  ofier  to  pay,  the  money  according  to  contract,  and  if  the 
vendor  refuses  to  make  title,  he  must  oflfer  to  return  the  posses- 
sion.— Duncan  v.  Jeter,  5  Ala.  604  ;  3  Ala.  40  ;  and  he  must 
act  promptly  and  decidedly,  upon  the  first  discovery  of  the  cause 
for  rescission. — Griggs  v.  Woodruff,  14  Ala.  16. 

The  complainant  has  not  done  this.  He  does  not  allege,  with 
any  degree  of  clearness,  when  he  first  ascertained  the  defect  of 
title ;  but  it  does  appear,  by  his  bill,  that  he  permitted  a 
portion  of  the  purchase  money  to  be  collected  out  of  him,  after 
he  knew  of  the  pretended  fraud. 

3.  There  is  nothing  in  the  bill,  answer  or  proof,  which  shows 
that  Smith  relied  on  any  assertion  made  by  Robertson  concern- 
ing the  title.  He  charges,  that  he  had  no  suspicion  of  the 
title,  and  that  he  was  told  by  Robertson  that  he  had  the  title. 
It  is  not  pretended  that  Robertson,  by  any  device,  evaded  an 
exhibition  of  his  title  ;  he  was,  at  most,  simply  and  honestly 
mistaken. .  In  this  case  the  ability  of  Robertson  to  make  the 
title  could  have  been  ascertained,  by  calling  on  him  to  exhibit 
his  title.  This  the  plaintifi"  did  not  do.  "  His  failure  to  do  so, 
is  chargeable  only  on  liimself,  and  is  a  want  of  that  common  and 
ordinary  diligence  which  a  court  of  chancery  alwa3''S  requires  in 
cases  like  the  present,  before  its  aid  can  be  obtained." — Steele 
v.  Kinkle,  3  Ala.  358  ;  also  9  Ver.  368,  Richardson  v.  Boright. 

4.  The  respondent  is  solvent ;  able  to  respond  in  damages 
the  payment  of  the  money  if  he  fails  to  make  title.  This^ 
therefore,  is  another  reason  why  equity  will  not  grant  relief. 
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5.  Tho  contract  was  made  in  February,  1838  ;  and  the  pre- 
tended tender  was  not  n)ade  until  June,  1848.  Is  this  such 
diligence  as  the  law  requires  of  those  who  seek  relief  from  their 
contracts?  But  we  insist  this  was  not  a  bona  fide  tender  of  the 
money.  The  bill  state.s  as  little  as  possible  in  relation  to  it. — 
Tho  answer  is  full,  and  is  sustained  by  the  testimony  of  Autry. 

6.  The  answer  of  the  respondent  is  evidence  for  him.  It  is 
responsive  to  all  the  material  allegations  of  the  bill,  and  unless 
overturned  by  two  witnesses,  or  one  with  strong  corroborating 
circumstances,  must  prevail. — Smith  v.  Rogers,  1  S.  &  P.  317. 

7.  The  testimony  of  Allen  was  properly  excluded  ;  and  Sims, 
the  other  witness,  was  drunk.  Tho  witness  Autry  sustains  the 
answer  throughout ;  and  if  Allen's  testimony  is  considered,  the 
weight  of  evidence  is  in  favor  of  the  bill. 

8.  The  attention  of  the  court  is  especially  invited  to  a  care- 
ful examination  of  the  title,  which  Robertson  insists  is  good. — 
The  bill  makes  the  attack  upon  the  land  held  under  Harden. 
The  title  of  Robertson  to  this  has  already  been  passed  on. — 11 
Ala.  841. 

LIGON,  J. — The  complainant  in  the  original  bill  seeks  a 
rescission  of  the  contract  on  three  distinct  grounds  :  first,  on 
account  of  fraud  on  the  part  of  the  vendor  ;  second,  defect  of 
title ;  and,  third,  because  the  vendor,  on  a  tender  of  the  par- 
chase  money  and  a  deed  of  conveyance  for  the  premises,  refused 
to  accept  the  one,  or  to  execute  the  other. 

It  is  perfectly  clear  that,  where  a  contract  is  tainted  with 
fraud,  it  is  void,  and  when  it  is  ascertained  that  such  is  its  char- 
acter, it  will  be  set  aside  in  equity,  at  the  instance  of  the  party 
injured  by  it.— 2  A.  R.  571  ;  13  A.  R.  198. 

It  has  been  also  held,  that  where  one  sells  land,  and  binds  him- 
self to  convey  to  the  purchaser  a  good  title,  the  vendee  is  not 
bound  to  accept  an  encumbered  or  defective  one;  and  when  it  is 
shown  that  the  title  of  the  vendor  is  defective  or  encumbered, 
and  he  fails  or  refuses  to  cure  the  defect  or  remove  the  incum- 
brance, the  vendee  may  come  into  a  court  of  equity,  and  rescind 
the  contract ;  and  in  such  case,  a  tender  of  the  purchase  money 
and  demand  of  title,  is  not  necessary  to  entitle  him  to  his  relief. 
Griggs  v.  Woodruff  e/  a/.,  14  A.  R.  9.  It  is  immaterial  whether 
the  vendor  is  solvent  or  otherwise,  if  the  contract  with  respect 
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to  the  title  is  not  fully  executed  by  the  making  of  a  deed  with 
covenants  of  warranty.  A  court  of  equity,  for  the  double  pur- 
pose of  protecting  the  vendee  from  being  compelled  to  accept 
a  title  which  is  shown  to  be  defective,  and  to  that  extent  value- 
less, and  to  prevent  circuity  of  action  or  a  multiplicity  of  suits, 
will  interpose  for  the  relief  of  the  vendee. — Newell  v.  Turner, 
9  Porter  420.  It  would  be,  indeed,  a  useless  act,  for  a  court 
of  equity  to  refuse  relief  in  such  cases,  when  it  is  evident  that 
the  only  result  of  such  refusal  would  be,  to  compel  the  vendee  to 
pay  out  his  money  and  accept  the  conveyance  of  a  title,  value- 
less to  himself,  and  wholly  different  from  the  one  for  which  he 
had  contracted,  and  force  him  to  an  action  at  law  upon  the  cov- 
enants of  such  conveyance,  when  it  is  manifest,  that  these  cov- 
enants were  broken  before  they  were  made,  and  the  suit  would 
only  delay  him  in  obtaining  the  redress,  to  which  he  is  clearly 
entitled  under  his  contract  with  the  vendor. 

But  this  rule  is  applicable  only  to  contracts  which  are  execu- 
tory in  their  character ;  if  the  vendee  has  accepted  a  convey- 
ance, he  must  be  left  alone  to  the  covenants  contained  in  it  for 
his  indemnity  against  fraud  or  failure  of  title,  and  in  such  case 
his  remedy  is  at  law,  and  not  in  equity. 

So,  also,  if  at  the  time  the  agreement  to  purchase  is  made,  a 
mistake  of  the  true  state  of  title  exists  with  both  parties,  and, 
in  consequence  of  such  mistake,  the  vendor  makes  such  repre- 
sentations with  regard  to  it  as  to  induce  the  vendee  to  purchase, 
this,  without  the  intervention  of  actual  fraud,  will  authorize  the 
vendee,  when  the  mistake  is  discovered,  to  disaffirm  or  rescind 
the  contract,  if  the  mistake  be  injurious  to  him  ;  especially, 
when  it  is  evident  that  the  terms  of  the  agreement  would  have 
been  essentially  different,  had  the  true  state  of  facts  been  known 
to  the  vendee  at  the  time  he  entered  into  it. — Daniel  v. Mitchell, 
1  Story's  Rep.  172 ;  Gillespie  v.  Moore,  2  Johns.  Ch.  Rep. 
596  ;  5  i6.  175  ;  6  ib.  255  ;  2  Cowen  133  ;  6  Munf.  283.— 
But,  we  apprehend,  the  injured  party  must,  in  such  case,  after 
the  discovery  of  the  mistake,  act  promptly,  or  within  a  reason- 
able time,  in  offering  to  rescind,  and  abandoning  the  possession ; 
else,  he  will  be  held  to  affirm  the  agreement,  notwithstanding 
the  mistake. 

It  has  been  also  held,  that  although  there  may  be  no  actual 
fraud  in  making  a  contract,  yet  a  total  inability  in  one  party  to 
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fulfil  il,  discharges  the  other,  and  a  court  of  equity  will  annul 
a  contract  which  the  defendant  haa  failed  to  perform,  or  cannot 
perform  on  hiapart. — Bullock  v.  Bomiss,  1  A.  K.  Marsh.  434; 
Skillern's  Ex'ra  v.  May's  Ex'rs,  4  Cranch  137. 

A  vendee  who  contracts  for  a  good  title,  will  not  bo  compelled 
to  accept  a  defective  or  encumbered  one ;  and  if  it  appears  the 
land  is  subject  to  a  claim  for  dower,  it  is  an  incumbrance  which  the 
vendor  must  remove  before  he  can  compel  the  vendee  to  accept 
a  title. 

In  such  cases,  it  would  be  unjust  to  force  an  encumbered  title 
upon  a  vendee,  even  if  it  were  apparent  that  by  the  institution 
of  a  suit  the  incumbrance  could  be  remo^^ed. — Griggs  v.  Wood- 
ruflf  et  al.^  supra. 

If,  under  an  executory  contract  for  the  sale  of  lands,  the 
vendor  agrees  to  make  to  the  vendee  a  fee  simple  title  on  the  pay- 
ment of  the  purchase  money,  and  no  fraud  or  mistake  has  in- 
tervened, for  which  a  rescission  of  the  contract  would  be  decreed, 
ho  cannot  be  compelled  to  make  the  conveyance  of  title,  until 
the  purchase  money  is  paid  or  tendered.  But  if,  upon  the  ten- 
der of  the  purchase  money,  he  refuses  to  receive  it  and  make 
the  conveyance,  it  will  be  considered  an  abandonment  of  the 
contract  on  his  part,  and  the  vendee  may,  if  he  think  proper, 
also  abandon  it,  and  go  into  a  court  of  chancery  to  have  it  re- 
scinded, and  on  such  rescission  to  recover  back  the  money  he 
had  paid  before  such  abandonment. 

Let  us  apply  these  general  rules  to  the  case  before  us,  and 
see  what  will  be  the  result. 

It  appears  from  the  pleadings  and  proof,  that  Robertson  sold 
the  lands  in  dispute  to  Smith,  and  represented  to  him  at  the 
time  of  the  sale  that  he  had  a  good  title  to  all  the  parcels  which 
compose  the  tract.  On  these  representations  Smith  purchased, 
gave  his  notes  for  the  purchase  money,  and  took  from  Robertson 
a  title  bond,  conditioned  to  make  him  a  fee  simple  title  to  the 
lands  enumerated  in  it,  on  the  payment  of  the  purchase  money. 
This  sale  was  made  on  the  17th  day  of  February,  1838,  and 
the  last  note  for  the  purchase  money  became  due  and  payable 
on  the  Ist  day  of  January,  1841.  It  also  appears  that  Robert- 
son derives  his  title  from  one  John  Harden,  through  a  mortgage, 
with  power  of  sale,  given  by  Harden  to  him,  and  that  the  sale 
from   Robertson  to  Smith  was  made  before  any  public  sale  had 
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been  made  under  the  mortgage.  This  mortgage  does  not,  in 
terras,  require  a  public  sale,  but  invests  Robertson,  the  mort- 
gagee, on  the  happening  of  certain  contingencies,  which  are  here 
shown  to  have  happened  before  the  sale  to  Smith,  with  full  pow- 
er "  to  sell  and  make  titles"  to  the  lands  conveyed  by  it,  which 
are  the  same,  with  the  exception  of  one  tract,  that  are  involved 
in  this  controversy.  Robertson,  then,  had  full  power  to  dispose 
of  these  lands  at  the  time  he  contracted  with  Smith,  and  his 
conveyance  would  be  good  against  Harden,  the  mortgagor. — 
Smith  V.  Robertson,  11  A.  R.  840. 

Robertson  admits  in  his  answer  that  he  represented  to  Smith, 
at  the  time  of  the  sale  to  him,  that  he  (Robertson)  had  a  good 
title  to  the  lands  sold,  and  still  insists  that  his  title  is  such  as 
he  bound  himself  to  convey,  viz.,  a  title  in  fee  simple  to  all  the 
lands  sold. 

It  now  becomes  necessary  to  ascertain  the  title  of  Harden 
to  the  lands  conveyed  by  him  to  Robertson,  in  order  to  see 
whether  this  representation  was  true  or  false,  for  it  does  not  ap- 
pear that,  at  the  time  of  the  sale  to  Smith,  Robertson  had  any 
other  title  than  that  which  he  derived  from  Harden  under  the 
mortgage.  With  his  answer,  Robertson  sets  out  the  claim  of 
title,  with  the  patents  and  deeds,  on  which  he  relies  to  make 
good  the  truth  of  his  representations  to  Smith.  And  here  it 
may  be  as  well  to  remark,  that  where  one  represents  his  title  to 
be  good,  it  is  equivalent  to  saying  that  it  is  perfect,  and  unaf- 
fected by  gaps  in  the  claim  of  title  under  which  he  holds,  or  any 
defect  or  incumbrance  whatever.  In  other  words,  it  is  equiva- 
lent to  an  assurance  to  the  purchaser  that,  if  he  buys,  he  will 
acquire  a  title  to  the  entire  premises  sold,  to  no  part  of  which 
another  has  any  just  or  legal  claim,  and  one  on  which  he  may 
quietly  repose. 

The  tract  of  land  sold  by  Robertson  to  Smith  consists  of  sev- 
eral parcels,  or  legal  sub-divisions  as  they  are  generally  describ- 
ed in  the  land  offices  of  the  United  States.  No  boundaries  are 
given  of  either  the  parcels,  or  the  whole  tract.  In  the  title 
bond  they  are  set  out  as  being  fractional  section  12,  township 
18,  of  range  3  east  in  the  Tuskaloosa  Land  District ;  the  N. 
E.  fraction  of  section  11 ;  the  S.  W.  i  of  the  S.  E.  ]  of  sec- 
tion 2  5  the  N.  W.  I  of  the  S.  W.  [  of  section  2  ;  the  N.  W. 
i  of  the  S.  E.  \  of  section  2 ;  the  S.  E  J  of  the  N.  W.  ;  of 
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section  11 ;  the  N.  E.  \  of  the  N.  W.  \  of  section  11  ;  all  in 
township  18)  range  8  east,  containing  in  all  about  three  hundred 
and  ten  acres. 

As  to  the  first  and  second  of  those  parcels,  it  is  shown  by  the 
proof  that  they  were  patented  to  Everett  B.  Moore,  who  depo- 
ses that  he  sold  and  conveyed  them  to  one  Aaron  Castleberry. 
These  two  parcels  were  conveyed  to  Harden  more  than  a  year 
after  the  sale  from  Robertson  to  Smith,  by  Stephen  H.  Castle- 
berry and  wife,  by  deed  bearing  date  the  19th  day  of  February, 
1839.  This  deed  was  attested  by  two  subscribing  witnesses, 
and  consequently  would  have  been  sufficient  to  pass  the  dower 
right  of  Mrs.  Castleberry  to  the  grantee,  if  the  estate  of  her 
husband  in  the  lands  had  been  such  as  to  entitle  her  to  dower. — 
Clay's  Dig.  174  §  10.  In  such  case,  there  is  no  necessity  for 
any  private  examination  before  a  justice  of  the  peace,  to  bar 
the  wife's  claim  of  dower.  But  it  is  nowhere  shown  that  the 
title  to  these  lands  ever  passed  out  of  Aaron  Castleberry  to 
Stephen  H.  Castleberry,  or  any  other  person  whatever.  Where 
the  title  to  land  is  once  shown  to  have  been  in  a  particular  indi- 
vidual, the  law  presumes  it  to  remain  in  him,  until  it  is  shown  to 
have  passed  out  of  him  by  some  legal  means  ;  and  he  who  is  in 
possession,  and  claims  in  opposition  to  such  title,  must  show  his 
conveyance,  or  protect  his  possession  by  adverse  holding  for  the 
period  prescribed  in  the  statute  of  limitations,  or  such  lapse  of 
time  that  the  law  will  raise  a  presumption  that  his  holding  is 
under  a  conveyance  which  has  been  lost  or  destroyed.  Harden, 
however,  can  receive  no  aid  either  from  the  statute  or  the  legal 
presumption,  as  the  time  during  which  the  title  and  possession 
have  been  out  of  Moore,  the  patentee,  is  too  short  for  either 
purpose. 

These  parcels  of  land  contain  alout  one  hundred  and  eleven 
acres,  or  more  than  one  third  of  the  whole  tract  sold  to  Smith. 

Under  these  circomstances,  the  only  conclusion  justified  by 
the  record,  in  relation  to  these  two  parcels,  is,  that  the  title  is 
still  in  Aavdu  Castlchfrry.  if  livinir.  or  in  his  heirs  or  devisees, 
if  dead. 

The  proof  sliows  that  llankn,  when  he  made  the  mortgage 
under  which  Robertson  claims,  had  a  perfect  title  to  only  three 
out  of  the  seven  parcels  which  compose  the  tract  sold  by  Rob- 
ertson to  Smith,  and  these  amount  in  quantity  to  only  one  hun- 
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dred  and  twenty  acres,  and  were  encumbered  at  the  time  of  the 
sale  with  Mrs.  Harden's  claim  of  dower. 

She  did  not  join  her  husband  in  the  mortgage  to  Robertson, 
nor  did  she  ever  pretend  to  relinquish  her  dower  to  the  lands 
conveyed  by  it,  until  the  year  1841,  three  years  afcer  Robert- 
son made  the  representations  to  Smith,  which  are  charged  in 
the  bill  to  be  false  and  fraudulent. 

The  remaining  parcel,  viz.,  the  south-east  fourth  of  the 
north-west  fourth  of  section  eleven,  appears  from  the  proof 
never  to  have  been  conveyed  to  Harden  at  ail.  The  only  deed, 
or  other  muniment  of  title  to  this  tract,  found  in  the  record,  is 
a  deed  from  Henry  B.  Robertson  and  wife,  to  Henry  W.  Rob- 
ertson, bearing  date  the  30th  of  December,  1844,  five  years 
after  the  sale  by  Robertson  to  Smith.  If  the  proof  in  the  re- 
cord is  all  that  exists  in  relation  to  the  title  of  this  parcel  of 
land,  the  paramount  title  still  remains  in  the  United  States. 

From  this  review  of  the  proof  in  respect  to  the  titles  to  the 
several  parcels  of  land  composing  the  tract  sold  by  Robertson 
to  Smith,  it  appears,  that  the  former  had  not  a  perfect  title  to  a 
single  acre  when  he  made  the  sale,  and  at  the  time  of  the  hear- 
ing in  this  case  in  the  court  below,  he  had  noc  disencumbered 
or  perfected  his  title  to  but  little  over  one  half  the  tract  sold  to 
Smith. 

In  connection  with  this  review  of  title,  tedious  as  it  is,  we 
must  still  advert  to  the  testimony  of  Enoch  Floyd,  a  witness 
for  the  complainant,  before  we  can  rightly  characterize  the  con- 
duct and  representations  of  Robertson,  made  to  Smith  at  the 
time  of  the  sale,  which  he  admits  in  bis  answer,  and  repeatedly 
insists  they  are  true.  This  witness  says,  that  Robertson  came 
to  his  house  in  the  early  part  of  the  year  1838,  and  told  him 
that  he  had  sold  the  land  he  got  of  Harden  to  John  Smith,  the 
complainant,  and  showed  witness  the  notes  he  had  taken,  and 
said  he  had  given  liis  bond  to  make  a  deed  to  Smith  when  the 
notes  were  paid.  Witness  then  asked  Robertson,  if  he  was  not 
afraid  there  would  be  some  difficulty  in  making  a  good  title,  as 
from  what  he  had  heard  there  were  some  defects  in  the  titles  to 
some  portions  of  the  lands.  Robertson  replied,  that,  if  he  had 
the  luck  to  get  all  the  money  for  which  the  personal  property 
and  lands  had  sold,  he  would  pay  off  all  Harden's  debts,  and 
have  the  price  of  the  land  left  for  his  (Harden's)  wife  and  chil- 
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dren  ;  and  as  to  the  title,  he  cored  nothing  about  it,  so  he  got  it 
off  of  his  hands.  On  witness  further  suggesting  that  Harden 
bad  showed  witness  his  title,  wliich  was  an  old  deed  assigned  to 
Harden  by  some  other  person,  Robertson  replied,  if  w^itnoss 
would  keep  his  mouth  shut  ubout  it,  it  would  save  him  (Robert- 
son) some  trouble.  At  the  time  of  this  conversation,  the  wit- 
ness lived  on  the  land  in  dispute. 

When  it  is  seen,  (as  it  plainly  appears  from  what  is  proved  in 
respect  to  the  titles  of  these  landn,)  that  Robertson  had  not  a 
perfect  or  unencumbered  title  to  any  part  of  thom  at  the  time 
he  sold  to  Smith,  and  that,  therefore,  his  representations  that 
he  had  were  false ;  liis  anxiety  that  hi.^  tenant  should  not  reveal 
the  defects  of  the  title,  and  his  reckless  declaration  that  he 
cared  nothing  about  the  title,  so  he  could  get  the  purchase 
money,  and  this  occurring  in.mediately  after  the  sale,  the  mind  is 
irresistibly  impressed  with  the  belief  that  he  knew  the  defects 
of  title,  or  at  lea<t  Eome  of  them,  and  that  his  representations 
are  not  only  false,  but  were  made  with  the  intention  to  defraud 
his  vendee. 

While  we  hold  that  fraud  should  never  be  presumed,  yet  it  is 
perfectly  clear  it  may  be  inferred,  when  the  facts  of  the  case 
will  justify  it,  and  the  whole  comluct  of  the  party  to  whom  it 
is  imputed,  in  relation  to  the  matter  out  of  which  it  arises,  may 
be  looked  to  for  this  purpose;  and  when  this  rule  is  applied  to 
the  case  under  consideration,  it  is  clear  to  us  that  the  represen- 
tations of  Robertson  to  Smith,  made  before  and  at  the  time  of 
the  sale  of  the  lands,  were  made  to  defraud  him ;  and  for  this 
reason  a  court  of  equity  should,  when  applied  to,  rescind  the 
contract  thus  procured,  and  restore  to  the  defrauded  purchaser 
whatever  sum  he  has  paid  on  account  of  such  an  agreement. 

2.  Conceding,  however,  that  the  representations  of  Robertson 
are  not  fraudulent,  but  were  founded  in  mistake  alone,  in  which 
Smith  also  participated,  and  that  at  the  time  the  contract  was 
made  both  parties  believed  the  title  to  be  good  and  unencum- 
bered, and  that  their  agreement  was  predicated  upon  this  belief, 
it  does  not  vary  the  result  of  this  case.  A  mistake  of  this 
character,  if  the  party  who  has  been  injured  by  it  seeks  a  res- 
cission of  the  contract  within  a  reasonable  time  after  he  discov- 
ers it,  and  delivers,  or  offers  to  deliver,  the  possession  of  the 
prtBUBcs  to  the  vendor,  and  abandons  them  himself,  will  fully 
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justify  a  court  of  equity  in  relieving  the  vendee,  if  the  vendor 
insists  upon  his  contract,  and  refuses  to  rescind. 

It,  is  charged  in  the  bill,  and  admitted  in  the  answer,  that 
Smith,  after  paying  a  large  portion  of  the  purchase  money, 
offered  to  rescind  the  contract,  but  that  Robertson  refused  to  do 
so.  It  is  also  alleged  in  the  bill,  that  the  offer  to  rescind  was 
accompanied  by  a  tender  of  possession,  and  immediately  followed 
by  an  abandonment  of  the  premises  by  Smith.  This  allegation 
is  expressly  denied  by  the  answer,  and  the  tender  of  the  pos- 
session, as  alleged,  is  proved  by  the  testimony  of  only  one 
witness,  while  the  abandonment  of  the  possession  in  the  year 
1843  is  fully  established  by  several  witnesses. 

It  does  not  appear  from  the  record,  that  Smith  suspected  the 
validity  of  Robertson's  title,  until  sometime  in  ihe  year  1843, 
when  the  latter  advertised  the  lands  for  sale,  under  the  mort- 
gage made  to  him  by  Harden  ;  and  one  witness  deposes,  that, 
on  the  day  of  the  sale  under  this  advertisement,  Smith,  in  his 
presence,  offered  to  rescind  the  contract,  and  surrender  the  pos- 
session of  the  lands  to  Robertson,  but  the  latter  refused  both 
offers. 

It  is  contended  by  Robertson's  counsel,  that  this  proof  can 
not  be  allowed  to  outweigh  the  positive  denial  of  the  answer  ; 
that  in  such  case  the  law  requires  two  witnesses,  or  one  witness 
with  strong  corroborating  circumstances  ;  and  that  the  circum- 
stances required  do  not  exist  here.  While  it  is  fully  conceded 
that,  in  ordinary  cases,  the  rule  of  evidence  is  as  it  is  contended 
for,  yet  there  is  another  rule,  which,  in  our  opinion,  is  much, 
more  applicable  to  this  answer,  than  the  general  one  above  sta- 
ted. It  is  tliis  :  that  answer  which  is  shown  to  be  false  in  one 
material  part  must  be  discredited  altogether,  and  is  only  re- 
garded as  a  mere  pleading.  This  rule  is  in  strict  analogy  to 
the  general  rule  with  regard  to  witnesses.  The  practice  in 
chancery  views  the  sworn  answer  of  the  defendant,  when  un- 
assailed,  in  the  double  aspect  of  pleading  and  proof. 

The  assertion  in  the  answer  of  Robertson,  more  than  once  re- 
peated, that  he  had  a  perfect  title  to  the  lands  in  dispute,  and 
that  no  one  else  had  any  title  at  the  time  he  sold  to  Smith,  is 
shown  to  be  false  by  the  facts  and  circumstances  herein  before 
stated.  We  will  now  examine  whether  he  knew  it  to  be  so  when 
he  swore  to  his  answer,  or  whether  the  falsehood  arose  out  of  au 
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honest  mistake  as  to  the  character  of  his  title.  The  sale  to 
Smith  was  made  on  the  17th  February,  1888,  and  his  answer 
was  verified  on  the  18th  July,  1848.  Between  these  two  peri- 
ods the  defendant  procured  two  conveyances,  each  of  which,  if 
rightly  made,  was  indispensably  necessary  to  the  perfection  of 
his  title.  One  of  these  is  that  of  Mrs.  Harden,  purporting  to 
relinquish  her  dower  in  the  lands  to  Robertson  ;  and  the  other 
is  the  deed  of  Henry  B.  Robertson  and  wife  to  him,  purporting 
to  convey  the  fee  simple  title  to  one  parcel  of  the  lands  sold  to 
Smith,  and  to  which  it  docs  not  appear  that  Harden  ever  had 
any  title  whatever.  It  is  highly  improbable,  if  not  actually 
impossible  to  suppose  that  Rob'^rtson  did  not  know  when  he  took 
these  deeds,  that  defects  existed  in  his  litle  as  it  formerly  stood, 
when  he  sold  to  Smith,  and  that  they  were  necessary  to  supply 
them  ;  and  yet,  seven  years  after  the  making  of  one  of  these 
deeds,  and  four  years  after  he  procured  the  other,  he  positively 
asserts  in  his  answer  that,  when  he  sold  to  Smith,  the  title  to 
the  land  was  in  himself.  His  answer  in  this  particular  is  dis- 
credited by  the  exhibits  to  his  bill,  and  the  whole  of  it  must  be 
regarded  as  a  mere  pkiiding.  Having  lost  its  character  as  tes- 
timony, a  single  witness  is  sufficient  to  make  good  an  allegation 
in  the  bill,  notwithstanding  it  is  expressly  denied  by  the  answer. 
It  is  then  proved  that  Smith,  as  soon  as  he  was  induced  by 
the  conduct  of  Robertson  to  suspect  the  goodness  of  the  title  of 
his  vendor,  offered  to  rescind  the  contract,  tendered  him  the 
possession  of  land,  and  on  his  refusal  to  receive  it  abandoned  it 
himself.  This  is  all  that  he  is  required  to  do,  if  his  contract 
was  made  under  a  mistake  of  the  facts  in  respect  to  Robertson's 
title,  and  he  afterwards  discovered  that  that  title  was,  in  truth, 
fatally  defective.  In  such  cases,  the  ripht  of  the  vendee  to  a 
rescission  of  his  contract,  is  tot  made  to  depend  upon  the  pay- 
ment of  the  purchase  money,  or  even  a  tendir  of  it,  but  upon 
his  promptness  in  seeking  a  rescission,  and  placing  or  offering 
to  place  the  vendor  in  statu  quo.  If  the  latter  refuses  the  offer, 
or  fails  to  accept  it  when  made  to  him,  this  can  neither  hinder 
nor  delay  the  vendee's  right  to  abandon  the  possession  and  go 
into  equity  for  relief  against  the  consequences  of  such  mistake. 
Nor  does  the  solvency  or  insolvency  of  the  vendor  exercise  the 
slightest  influence  over  his  right  to  relief  in  equity.  In  this 
CMC,  it  was  not  even  necessary  for  the  vendee  to  tender  the  pos- 
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session  to  his  vendor,  as  it  is  clear  from  the  answer  that  it 
would  not  have  been  accepted. — Elliott  v.  Boaz,  9  A.  R.  772. 

3.  A  third  ground  of  relief,  as  set  forth  in  this  bill,  is,  that 
before  it  was  exhibited  the  complainant  tendered  to  the  defend- 
ant the  balance  of  the  purchase  money  due,  with  a  deed  for  the 
premises  in  dispute,  drawn  in  conformity  with  the  condition  of 
the  bond  for  titles,  and  that  the  defendant  refused  to  accept  the 
one,  or  to  execute  the  other.  It  is  not,  however,  necessary  to 
consider  this  part  of  the  case,  and  the  conflicting  proof  in  rela- 
tion to  it,  as  we  have  already  seen  that  the  decree  of  the  Chan- 
cellor cannot  be  sustained,  and  the  two  points  already  consider- 
ed are  finally  decisive  of  the  case.  The  decision  of  this  branch 
of  the  case  either  way,  cannot  vary  the  conclusion  we  have  at- 
tained, or  in  the  slightest  degree  affect  the  result  to  the  parties. 
The  tender  of  the  money  was  wholly  unnecessary,  and  whether 
it  was  made  or  not  is  unimportant. 

The  cross  bill  of  Robertson  is  filed  solely  for  the  purpose  of 
enforcing  his  vendor's  lien  for  the  residue  of  the  purchase  money, 
and  as  we  have  seen  the  contract  of  sale  should  be  rescinded,  it 
is  without  equity,  and  must  be  dismissed. 

In  the  accounting  between  the  parties,  the  defendant  should 
be  allowed  a  credit  for  the  value  of  the  lands,  by  way  of  rent, 
during  the  time  Smith  occupied  them. 

The  decree  of  the  Chancellor  dismissing  the  original  bill  must 
be  reversed,  and  the  cause  remanded  as  to  that  bill,  that  an  ac- 
count of  the  purchase  money  paid  by  Smith,  with  interest  there- 
on, and  of  the  rents  due  from  him  to  Robertson,  may  be  taken, 
and  a  moneyed  decree  rendered  in  favor  of  the  complainant  for 
whatever  balance  may  be  found  due  him. 

A  decree  must  be  here  rendered  rescinding  the  contract  for 
the  sale  of  the  lands  described  in  the  bill  of  Smith,  and  dis- 
missing the  cross  bill  of  Robertson,  who  must  pay  all  cost. 

Chilton,  C.  J.,  not  sitting. 
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GEORGE  ET  AL.  vs.  GOLDSBY. 

1.  The  deod  of  husband  and  wife  leasing  the  wife's  interest  in  land,  anless 
acknowledged  by  her  on  private  exaiuinatton  pursuant  to  the  statute) 
(Clay's  Digest  166  §  27.)  is  absolutely  void  ns  to  her,  and  incapable  of 
confirmntiun,  except  by  acts  amounting  to  a  ro-tlelivery. 

2.  The  husband's  assignee  for  valuable  consideration  is  not  entitled  to  the 
wife's  choses  in  action,  as  against  her  surviving,  unless  he  reduces  them 
into  possession  during  the  coverture. 

8.  An  executor's  Assent  to  a  legacy  may  be  inferred  from  any  act  or  ez- 
presaion  on  his  part  clearly  recognizing  the  legatee's  present  right  to 
receive  it. 

4.  But  where  the  executors  and  legatees  enter  into  a  written  agreement 
with  another  person,  who  afterwards  takes  out  letters  of  adminiutration, 
by  which  they  transfer  the  entire  estate  to  him  for  a  term  of  years,  to  be 
by  him  managed  aad  retained  until  the  debts  are  all  paid,  this  does  not 
amount  to  an  assent  to  the  legacies  on  the  part  of  the  executors. 

5.  When  an  administrator  is  cited  by  the  Court  of  Probate  to  make  final 
settlement,  he  cannot  protect  himself  by  plea  setting  up  a  written 
agreement,  entered  into  between  himself  and  the  executors  and  legatees 
before  letters  of  administration  were  granted  to  him,  by  which  they 
transferred  to  him  the  entire  estate  for  a  term  of  years,  to  be  by  him 
managed  and  retained  until  all  the  debts  were  paid,  and  averring  that  he 
took  possession  of  the  estate  and  held  it  under  the  agreement,  and  not 
by  the  order  of  the  court ;  such  plea  is  bad  on  demurrer. 

Erbor  to  the  Court  of  Probate  of  Perry. 

The  defendant  in  error  was  cited  by  the  Court  of  Probate, 
at  the  instance  of  the  plaintiffs  in  error,  to  make  final  settle- 
ment of  his  administration  on  the  estate  of  Anderson  Rochelle, 
deceased.  He  appeared,  and  showed  cause  against  the  settle- 
ment, setting  up  a  written  agreement  entered  into  between  him- 
self and  the  executors  and  legatees  of  said  Rochelle,  relative  to 
the  estate.  This  ogrecmeent  is  set  out  at  length  in  the  opinion, 
and  need  not  hero  be  described.  The  plea  was  demurred  to, 
and  the  demurrer  overruled. 

This  ruling  of  the  court,  with  others  unnecessary  to  be  stated, 
is  now  assigned  for  error. 

I.  W.  Garrott  and  A.  B.  Moore,  for  plaintiffs  in  error  : 
The  written  agreement  relied  on  by  the  defendant  was  execu- 
ted while  Mrs.  George  and  Mrs,  Bryant  were  under  coverture, 
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aud  it  is  therefore  void  as  to  them.  As  they  did  not  acknowl- 
edge the  deed  before  any  officer  whatever,  it  cannot  be  pretended 
that  the  case  does  not  come  under  che  prohibition  of  our  statuto. 
—Clay  Digest  155  §  127  ;  Clancy  on  Husband  and  Wife  23  ; 

2  Black.  Cora.  290 ;  1  N.  &  M.  33 ;  2  Reps.  Con.  Ct.  12 ; 

3  Yeates  471 ;  Walker  322  ;  Wright  205  ;  7  S.  &  M.  64 ;  15 
Maine  304  ;  1  Peters  328  ;  2  Kent's  Com.  168  ;  7  Johns.  81  j 
1  Dev.  Eq.  R.  500  ;  1  Dev.  &  Bat.  Law  R.  34 ;  ib.  584  ;  14 
S.  &  M.  56. 

A  deed  executed  by  husband  and  wife,  but  void  for  want  of 
proper  acknowledgment,  will  not  be  made  effectual,  after  the 
death  of  the  husband,  unless  by  what  would  constitute  a  valid 
re-delivery  of  the  deed,  or  amount  to  a  new  grant  by  her. — 
Miller  v.  Shackelford,  3  Dana  289  ;  Same  v.  Same,  4  ib.  264 ; 
Shackelford  v.  Smith,  5  ib.  232 ;  Smith  v.  Shackelford,  9  ib. 
452  ;  Campbell  v.  Holloway,  7  Johns.  8i  ;  Vance  v.  W^elis,  6 
Ala.  737 ;  10  U.  S,  Digest  16  §  28. 

Even  the  acceptance  of  rent,  after  the  husband's  death,  under 
lease  made  by  him,  will  not  amount  to  a  ratification  binding  on 
the  wife. — Jackson  v.  Holloway,  7  Johns.  81.  And  this  case 
further  decides,  that  leases  are  within  the  statute  relative  to 
conveyances  of  real  estate  by  married  women. 

But  the  plea  does  not  aver  that  Rochelle's  creditors  assented 
to  the  deed,  and  the  proof  shows  that  they  refused  to  assent  to 
it.  It  was,  therefore,  but  a  power  to  defendant,  not  investing 
him  with  the  title,  and  was  revocable  by  plaintiffs  at  pleasmre  ; 
and  they,  having  demanded  the  property  before  suit  brought, 
are  not  bound  by  the  agreement. — Elmes  v.  Sutherland,  7  Ala. 
262;  Kemp  V.  Porter,  ?6.  138;  Lockhartv.  Wyatt,  1©  ib: 
231  ;  Dale  v.  Bodman,  3  Metcalf  139 ;  Williams  v.  Everett, 
14  East  582;  2  Story's  Equity  236  §  972  ;  2  Myl.  &  K.  492  ; 
7  Ala.  470. 

The  executor  and  executrix  are  parties  to  the  deed  in  their 
representative  character ;  it  is,  therefore,  a  private  sale  or 
transfer  by  them,  which  is  expressly  prohibited  by  statute. — 
The  law  made  it  their  duty  to  pay  the  debts  of  the  estate,  and 
to  settle  it ;  and  any  attempt  on  their  part  to  shift  this  respon- 
sibility, is  void. — Clay's  Digest  223  §  13  ;  Weir  v.  Davis,  4 
Ala.  442  ;  Dearman  v.  Dearman,  ib.  521 ;  5  Porter  64  ;  Fam- 
broY,  Gantt,  12  Ala.  298. 
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The  contract,  then,  being  void  as  to  the  executor  and  execu- 
trix, is  void  in  tofo, — Chitty  on  Contracts  698  ;  9  Shepley  488; 
Story  on  Contracts  650,  652,  559  ;  1  Sup.  U.  S.  Digest 
58  §  20. 

The  contract  is  also  void  for  want  of  mutuality.  There  is 
no  valid  consideration  shown  in  it.  Everything  is  left  in  the 
power  of  the  grantee,  the  defendant ;  he  may  do  what  he 
pleases,  but  can  he  made  to  do  nothing.  The  rule  of  law  is, 
that  both  parties  must  be  bound,  or  neither  is. — Branch  Bank 
at  Huntsville  v.  Steele,  10  Ala.  915  ;  James  v.  Stiggins,  13  ib. 
830. 

No  point  was  raised  in  the  court  below  as  to  the  husband's 
right  to  transfer  his  wife's  choses  in  action  ;  it  cannot,  there- 
fore, be  here  considered. 

If  this  deed  is  sustained,  it  will  at  all  times  be  in  the  power 
of  the  representatives  to  nullify  the  jurisdiction  of  the  Probate 
Court  over  the  estates  of  deceased  persons.  The  statutes 
give  this  court  jurisdiction  and  control  of  estates,  and  require 
it  to  settle  and  distribute  them ;  while  this  deed  defeats  that 
jurisdiction,  or,  at  least,  postpones  it  for  fifteen  years. 

Wm.  M.  Murphy,  contra : 

1.  The  case  of  Graham  v.  Alercrombie,  8  Ala.  552,  decides 
that  the  interest  of  a  distributee  in  an  unsettled  estate  is  the 
subject  of  assignment ;  if  one  is  made,  it  divests  the  interest  of 
the  distributee. — To  the  same  point,  see  Wright  &  Scales  v. 
Love's  Ex'rs,  2  Mur.  Rep.  354  ;  Powell  v.  Powell,  10  Ala. 
SOO. 

2.  Under  the  will  of  Anderson  Rochellc,  deceased,  the  lega- 
cies vested  absolutely  in  his  widow,  and  Ross  and  Bryant,  the 
husbands  of  testator's  daughters.  They  had  a  right  to  sell,  as- 
sign, or  dispose  of  in  any  manner  those  legacies  ;  and  such  dis- 
position would  bar  the  right  of  survivorshop  of  the  wives. — 
Clancy  on  Husband  &  Wife  111,  112,  121,  122,  and  cases 
cited  ;  Reeves'  Domestic  Relations  4 ;  3  Peere  Wms.  197  ;  2 
Atk.  207  ;  1  V.  &  B.  405. 

3.  The  executors  assented  to  the  legacies,  by  signing  the 
agreement  with  Goldsby.  This  executrix  and  executor  were 
legatees,  their  assent  indicated  by  deed,   reciting  his  interest 
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and  granting  it  over. — 2  Lomax  on  Executors  and  Administra- 
tors 133,  and  cases  cited. 

4.  As  to  the  question  of  jurisdiction,  this  court  said  in  the 
case  of  Graham  v.  Abercrorabie  et  al.^  on  pages  558,  559 : 
"  The  powers  of  the  Orphans'  Court  on  the  subject  of  the  rights 
of  distributees  and  legatees  has  concurrent  jurisdiction  with 
courts  of  equity."  On  page  559  this  court  deprecates  the  idea 
of  driving  parties  to  a  court  of  equity.  The  case  cited  from  2 
Murphey's  Reports  considers  the  question  of  jurisdiction,  and 
concurs  with  our  own  court,  that  the  Orphans'  Court  of  North 
Carolina  had  concurrent  jurisdiction  with  courts  of  equity,  upon 
the  subject  of  the  rights  of  distributees;  these  cases  meet  and 
decide  this  question  directly.  Upon  this  point  it  is  suggested 
that  the  case  of  Smith  and  Loveless,  adm'rs,  v.  Hail,  is  adverse 
to  the  defendant.  This  case  does  not  overrule  the  case  of  Gra- 
ham V.  Abercrombie  et  al. ;  on  the  contrary,  it  quotes  the  case 
with  approbation  to  the  extent  that  case  proposed  to  go.  On 
page  782,  the  judge  says :  "  The  cases  of  Graham  v.  Aber- 
crombie, 8  Ala.  552,  and  Petty  v.  Wafford,  11  Ala.  143,  de- 
cide simply  that  the  assignee  of  an  integral  share  of  an 
estate  may  proceed  in  the  Orphans'  Court  in  his  own  name  to 
obtain  distribution."  To  this  extent,  and  no  more,  we  invoke 
these  decided  cases;  Goldsby  is  the  asssignee  of  an  integral  share 
of  Rochelle's  estate.  The  case  in  hand  does  not  make  '*  differ- 
ent parties,"  does  not  create  "  partial  settlements,"  docs  not 
"  split  into  different  portions  "  the  distributive  interests  of  this 
estate.  The  case  at  bar  does  not  introduce  to  the  court  new 
parties  ;  all  are  subject  to  the  jurisdiction  of  the  court.  The 
parties  to  this  agreement  are  the  legatees  and  the  administrator 
with  the  will  annexed,  all  known  and  subject  to  the  jurisdiction 
of  the  Orphans'  Court — no  stranger  assignee  or  assignees  in- 
troduced, and  the  integrity  of  the  estate  wholly  unbroken. 

5.  Upon  this  question  of  jurisdiction,  the  court  will  observe 
that  this  trial  was  had  under  the  "  act  establishing  courts  of 
probate  and  for  other  purposes,"  approved  the  11th  February, 
1850. — See  Pamphlet  Acts  page  S54,  1349-50.  A  comparison 
of  this  act  with  the  old  law  giving  powers  to  the  Orphans' 
Court  will  discover  the  increased  jurisdiction  of  the  probate 
court  upon  questions  of  fact. — See  particularly  sec.  8  and  9, 
pages  26  and  27  of  Pamphlet  Acts ;  also  the  last  provision  in 
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seotion  29,  page  83 ;  and  section  80  of  same  page  as  to  writs 
of  error.  This  increase  of  power  obviates  the  decision  in  the 
case  of  Willis,  adm'r,  v.  The  Heirs  of  Willis,  9  Ala.  330. 

6.  The  agreement  between  the  parties  in  this  case  is  a  cove- 
nant that  the  estate  should  not  be  settled  and  distributed  for  the 
term  of  ten  years,  and  the  execution  of  this  agreement  has  the 
tendency  to  pay  all  the  debts  of  the  estate. 

7.  This  agreement  creates  an  estoppel  to  a  distribution. 

GOLDTHWAITE,  J.— The  facts  of  this  case  may  be  thus 
stated :  Anderson  Rochclle  died  in  1842,  leaving  a  considerable 
real  and  personal  estate.  By  his  will  he  bequeathed  certain 
specific  legacies  to  his  wife,  Nancy  Rochellc,  and  to  his  two 
daughters,  Sarah  E.  Ross,  wife  of  James  Ross,  and  Mary  Bry- 
ant, wife  of  Thomas  Bryant.  On  the  2l8t  of  March,  1842, 
letters  testamentary  were  granted  to  the  executors  named  in  the 
will,  Nancy  Rouhelle  and  James  Ross,  and  on  the  22d  of  De- 
cember, 1843,  sealed  articles  of  agreement  were  entered  into 
by  Nancy  Rochelle,  James  Ross  and  Sarah  his  wife,  and  Thomas 
Bryant  and  Mary  his  wife,  (the  two  first  named  acting  in  their 
representative  as  well  as  their  individual  capacity,)  of  the  one 
part,  and  T.  B.  Goldsby  of  the  other  part.  The  agreement 
states,  as  the  inducement  for  entering  into  the  same,  that  the 
estate  was  involved  in  debt  from  twenty-three  to  twenty-five 
thousand  dollars,  and  that  the  parties  of  the  first  part  were  sat- 
isfied that  the  entire  property  would  bo  consumed  in  the  pay- 
ment of  the  debts,  unless  its  representatives  could  obtain  pecu- 
niary aid  far  beyond  their  means,  or  the  means  of  the  estate  ; 
that  to  save  as  much  as  possible  of  the  property  they  had  ap- 
plied to  the  party  of  the  second  part,  who,  at  their  solicitation, 
had  agreed  to  take  upon  himself  the  management  of  the  estate 
to  the  best  of  his  ability,  to  apply  the  proceeds  thereofj  inclu- 
ding the  labor  of  the  slaves,  &.c.,  to  the  payment  of  the  debts, 
to  allow  the  family  of  Anderson  Rochelle  a  proper  and  reasona- 
ble amount  for  their  support,  to  be  determined  by  himself,  and 
from  time  to  time  to  make  such  advances  as  the  exigencies  of  the 
estate  might  require,  also  to  be  determined  by  himself;  in 
consideration  of  which,  he  was  to  have  the  entire  control  and 
management  of  the  estate  for  ten  years,  and  its  proceeds  for 
tb«  game  term.    If  during  sucl^^rm  the  proceeds  of  the  es- 


^  JUNE  TERM,  1853.  331 

George  et  al.  v.  Goldsby. 

tate  were  not  sufficient  to  compensate  him  for  his  services,  and 
to  reimburse  him  for  his  advancements,  he  was  to  retain  the 
property  until  these  objects  were  accomplished,  such  additional 
term,  however,  not  to  exceed  five  years.  By  the  terms  of  the 
agreement,  Goldsby  was  allowed  to  abandon  the  same  at  any 
time,  on  giving  thirty  days  notice  in  writing  to  the  other  par- 
ties, and,  in  the  event  of  his  doing  so,  he  was  to  be  compensated 
for  his  trouble,  and  repaid  his  advances . 

On  the  8th  June,  1846,  letters  of  administration  with  the 
will  annexed  were  granted  to  Goldsby.  On  the  l7th  Novem- 
ber, 1851,  James  W.  Ross  having  died,  and  his  widow  Sarah 
having  intermarried  with  Elias  George,  and  Thomas  Bryant 
having  also  died  leaving  his  wife  Mary  surviving,  application 
was  made  by  the  said  Elias  George  and  wife  and  Mary  Bry- 
ant, to  the  Probate  Court,  for  a  rule  against  Goldsby  for  a  final 
settlement  of  the  estate.  Goldsby  appeared,  and  showed  for 
cause,  by  way  of  plea,  the  agreement  referred  to,  averring  that 
Sarah  Ross  and  Mary  Bryant,  after  the  death  of  their  respective 
husbands,  assented  to,  ratified,  approved  and  received  the  benefit 
of  the  same ;  that  he  took  possession  of  the  estate  upon  the  ex- 
ecution of  the  agreement,  and  has  controlled  and  managed  the 
same  according  to  its  terms,  and  not  by  the  order  of  the  court ; 
and  that  by  virtue  of  these  facts  the  estate  was  not  subject  to  final 
settlement  and  distribution.  This  plea  was  demurred  to,  and 
the  demurrer  overruled. 

The  demurrer  to  the  plea  presents  the  question,  as  to  the  ef- 
fect of  the  agreement  as  to  Mrs.  Ross  and  Mrs.  Bryant.  At  the 
common  law,  leases  made  by  the  husband  and  wife  by  deed,  of 
the  wife's  estate,  were  at  her  election  voidable  by  her  after  her 
husband's  death;  and  acceptance  of  rent  by  the  wife  at  that  pe- 
riod, if  the  right  of  election  was  not  before  exercised,  was  held 
to  be  a  confirmation  of  the  lease. — 1  Roll's  Ah.  349 ;  Cro.  Jac. 
563  ;  Bright  on  Husband  and  Wife  194.  But  this  rule  as  to 
confirmation  was  not  universal,  and  was  regarded  rather  as  an 
exception  to  the  general  disability  of  coverture,  allowed  for  the 
advancement  of  agriculture,  and  not  extending  to  a  joint  demise 
for  a  long  term  of  years  by  way  of  mortgage  ;  and  in  such  cases, 
it  could  only  be  confirmed  by  a  re- delivery  of  the  deed,  or  acts 
amounting  to  a  re-delivery. — Goodright  v.  Strophan,  Cowp.  201. 
The  law  in  relation  to  leases  by  the  husband  and  wife,  of  the 
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estate  of  the  latter,  was  chanf^ed  in  England  by  the  statute 
82  Hen.  8  Ch.  28 ;  and  in  this  State  our  statute  requires  that, 
to  pass  any  estate  of  a  married  woman  in  lands  by  her  deed,  the 
instrument  should  first  bo  previously  acknowledged  by  her  on  a 
private  examination  before  certain  officers. — Clay's  Dig.  165 
§  27.  The  words  of  this  act  are  general,  and  apply  to  any  es- 
tate of  the  wife,  and  consequently  include  leases  by  deed. — 
Jackson  v.  Holloway,  7  Johns.  81,  87.  If  no  estate  could  pass 
by  her  deed  not  duly  acknowledged  according  to  the  mode  pre- 
scribed by  the  statute,  it  is  absolutely  void  as  to  her,  (Barnett  v. 
Shackelford,  6  J.  J.  Marsh.  532;  Elliott  v.  Peirsal,  1  Pet.  328;) 
and  if  void,  it  is  incapable  of  confirmation,  except  by  acts 
amounting  to  a  re-delivery. — Co.  Litt.  215  a  ;  Doe  v.  Butcher, 
Doug.  50  ;  Jenkins  v.  Church,  Cowp.  482  ;  Miller  v.  Shack- 
elford, 3  Dana  289. 

In  relation  to  the  interest  of  Mrs.  Ross  and  Mrs.  Bryant  in 
the  personal  property,  the  question  as  to  whether  the  assignee 
for  a  valuable  consideration  is  not  entitled  to  the  wife's  choses 
in  action,  as  against  her  surviving,  unless  he  has  reduced  them 
into  possession  during  coverture,  has  been  much  discussed,  and 
the  decisions  are  somewhat  conflicting.  The  inference  to  bo 
drawn  from  the  earlier  cases,  as  well  as  the  most  respectable 
text  writers,  is,  that  the  assignment  by  the  husband  of  the  wife's 
interest  in  the  chose  in  action  for  a  valuable  consideration,  will 
be  good  as  against  her  surviving,  except  in  those  cases  where 
the  interest  of  the  wife  is  of  such  a  nature  that  it  cannot  pos- 
sibly fall  into  possession  during  coverture. — Bates  v.  Dandy, 
2  Atk.  207,  reported  more  fully  in  note  to  Purdew  v.  Jackson, 
1  Russ.  33 ;  Earl  of  Salisbury  v.  Newton,  1  Eden  379 ;  Co. 
Litt.  351a,  note  30^;  Roper  on  Husband  and  Wife  237; 
Clancy  on  Married  Women  121.  The  first  decision  establish- 
ing the  contrary  doctrine  was  by  Sir  Thomas  Plummer,  M.  R., 
in  Homsby  v.  Lee,  2  Mad.  15,  and  was  afterwards  affirmed  by 
the  same  judge,  in  an  opinion  of  great  power  and  perspicuity,! in 
Purdew  v.  Jackson,  after  the  case  had  been  twice  argued  ;  and 
his  decision  was  confirmed  by  Lord  Lyndhurst,  in  Homer  v. 
Morton,  upon  a  full  consideration  of  all  the  English  authorities 
bearing  upon  the  question.  The  opinion  in  Purdew  v.  Jackson 
is  rested  mainly  upon  the  acknowledged  principle  of  law,  that 
marriage  is  not  an  absolute  but  a  qualified  gift  to  the  bosbaud 
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of  the  wife's  choses  in  action,  and  that  his  right  to  them  only 
becomes  complete  by  a  reduction  into  possession  during  its  con- 
tinuance ;  that  a  chose  in  action  ceases  to  be  a  chose  in  action 
only  when  reduced  into  possession ;  and  that  the  assignment 
does  not  operate  to  change  its  character,  or  to  reduce  it  into 
possession,  and  if  it  remains  in  action  it  belongs  to  the  wife  if 
she  survives.  If  the  assignor  had  no  other  interest  than  a 
right  to  reduce  the  thing  into  possession,  that  same  right  must 
be  what  the  assignor  agreed  to  sell,  and  the  assignee  to  buy. — 
The  reasons  on  which  the  opinion  is  based  appear  to  us  incontro- 
vertible, and  although  the  new  doctrine  has  been  ably,  but  as 
we  think  unsuccessfully,  opposed  by  Gibson,  C.  J.,  in  4  Rawle 
483,  the  decisions  have  been  acquiesced  in  in  England,  and  have 
been  received  as  the  law  in  Virginia  and  South  Carolina,  (Brown- 
ing V.  Headly,  2  Rob.  340 ;  Matheny  v.  Guess,  2  Hill's  Ch. 
63;)  and  we  think  they  declare  the  law  correctly. 

It  is  urged,  however,  on  the  part  of  the  defendants  in  error, 
that  by  entering  into  the  agreement  the  executors  assented  to 
the  legacies,  and  that  as  in  that  event  they  were  immediately 
recoverable,  they  passed  by  the  assignment  of  the  husbands  of 
the  legatees.  It  is  conceded  that  no  direct  act  to  manifest  the 
assent  of  an  executor  to  a  legacy,  is  necessary.  It  may  be  im- 
plied from  any  act  or  expression  on  the  part  of  the  executor, 
which  clearly  recognizes  a  present  right  of  the  legatee  to  receive 
the  legacy  ;  but,  as  the  consequences  of  an  assent  may  be  highly 
prejudicial  to  the  representative,  it  is  necessary  that  there 
should  be  no  ambiguity  in  the  act  or  expression  by  which  his 
assent  is  manifested. — ■!  Rop.  Leg.  3  Ed.  736,  But  so  far 
from  the  agreement  indicating  any  intention  by  the  executors  to 
recognize  the  right  of  the  legatees  to  receive  the  legacies  at  that 
time,  it  appears  their  whole  object  was  to  avoid  the  abatement 
of  the  legacies  by  transferring  the  whole  of  the  estate  to  Golds- 
by  for  a  term  of  years,  in  the  hope  that  they  might  be  ultimately 
realized  by  pursuing  that  course.  In  no  aspect  in  which  it  can 
be  presented,  can  the  agreement  be  fairly  considered  as  denot- 
ing the  intention  of  the  executors  to  assent  to  the  legacy. 

As  to  the  personal  property,  therefore,  our  conclusion  is,  that 
the  assignment  by  Ross  and  Bryant  did  not,  under  the  circum- 
stances, operate  to  convey  the  interests  which  their  wives  pos- 
eessed  in  the  estate  of  their^father,  so  as  to  divest  them  of  their 
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right  of  survivorship ;  that  the  deed  of  MrR.  Ross  and  Mrs. 
Bryant,  being  made  under  coverture,  was  absolutely  void,  and 
being  void,  could  not  be  ratified  or  confirmed  after  the  disability 
of  coverture  wa«  removed,  by  any  act  not  amounting  to  a  re- 
delivery. 

It  follows  tliat,  us  the  pica  «loi'.s  uuL  show  that  it  >\a8  thus 
confirmed,  it  was  defective,  and  the  dcnmrrcr  should  have  been 
sustained. 

The  plea  is  also,  as  we  think,  dufcclivc  tor  another  reason. — 
The  statutes  of  this  State  fix  and  prescribe  the  duties  of  the 
executor,  and  the  powers  of  the  probate  court.  These  duties 
the  executor  takes  an  oath  faithiully  to  execute,  and  gives  bond 
to  secure  their  performance.  The  powers  of  the  court  arc  lim- 
ited, and  it  must  find  a  warrant  in  the  statutes  for  all  its 
actions,  or  it  acts  without  authority.  The  agreement  which  is 
set  up  in  the  present  case,  is  outside  of  the  executorship.  Can 
the  parties,  by  their  contract,  ciiange  the  whole  course  of  the 
adminstration  ?  Can  they  keep  the  estate  in  the  process  of  ad- 
ministration for  fifteen  years,  not  under  the  will,  but  under  an 
agreement  entered  into  by  the  executors  and  the  legatees  with 
a  third  party"?  There  is  no  power  in  the  probate  court  to  ad- 
minister a  trust  created  by  deed  in  reference  to  the  assets  of  an 
estate,  after  that  court  takes  administration  under  th«  law.  It 
can  then  do  no  more  than  comply  with  the  law,  in  duly  adminis- 
tering upon  the  estate.  If  the  trust  is  valid,  and  can  be  sup- 
ported, the  courts  of  chancery  arc  the  only  tribunals  that  can 
give  relief. 

The  view  we  have  taken  in  relation  to  the  plea,  renders  it  un- 
necessary to  determine  any  other  question  presented  in  argu- 
ment.    The  judgment  is  revers«d,  and  the  cause  remanded. 


JUNE  TERM,  1853.  335 


Newton  v.  Jackson. 


NEWTON  vs.  JACKSON. 

1.  When  the  consideration  of  a  note  ii  not  expressed  in  the  instrument  it- 
self, parol  proof  is  admissible  to  show  what  it  was,  and  that  the  contnsct 
of  which  the  note  formed  a  part  had  been  rescinded  by  the  parties. 

2.  A  general  objection  to  an  answer  containing  competent  as  well  as  in- 
competent evidence,  may  be  overruled. 

3.  When  evidence  is  adduced  to  contradict  the  statement  of  a  witness  on  an 
immaterial  point,  the  party  who  called  him  may  introduce  witnesses  to 
sustain  his  general  character,  although  the  opposite  party  disclaims  any 
intention  of  discrediting  him. 

4.  A  motion  to  exclude  testimony  should  be  clear  and  specific  ;  if  it  is  so 
general  and  indefinite  that  the  miad  is  at  a  loss  readily  to  understand 
the  ground  which  it  is  intended  to  cover,  the  motion  should  be  overruled. 

6.  A  charge  which  assumes  a  question  of  fact  to  be  a  question  of  law,  is 
erroneous. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  George  Goldthwaite. 

Assumpsit  by  John  H.  Newton  against  Henry  M.  Jackson, 
on  a  note  for  ^347  25,  dated  December  6,  1843,  and  payable 
on  the  1st  January,  1845,  with  interest  from  January  1,  1844. 

The  defendant  pleaded,  among  other  things,  that  the  note  was 
given  under  an  agreement  in  writing  in  these  words : 

"  This  is  to  certify,  that  I  have  this  day  agreed  with  Doctor 
Henry  M.  Jackson,  and  hereby  bind  myself  to  do  and  perform 
the  agreement  hereinafter  expressed,  to-wit:  whereas  I  own  a 
certain  negro  woman,  named  Eliza,  and  her  child,  a  boy  named 
William,  which  negroes  are  now  hired  to  said  Jackson,  and  the 
said  Henry  M.  proposes  purchasing  them  from  me,  I  do  bind 
myself  to  let  said  Henry  M.  Jackson  have  said  negroes  above 
named,  at  the  price  paid  by  me  at  sheriff's  sale,  viz.,  ^500  25, 
at  any  time  pi  evious  to  January  1,  1845,  on  his  paying  me  the 
said  sum  of  $500  25,  and  the  further  sum  of  $347  25,  in  a  note 
of  said  Henry  M.  now  held  by  me,  and  two  other  notes  of  said 
Henry  M.  Jackson,  payable  to  me  for  hire  of  said  negroes,  one 
for  $58,  and  due  at  ten  months  after  date,  and  dated  February 
11,  1843,  and  the  other  due  January  1,  1845,  for  the  sum  of 
$50.  •  Now,  whenever  said  Henry  M.  shall  pay  the  above  named 
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notes,  at  any  time  previous  to  January  1,  1845,  I  bind  myself 
to  sell  said  negroes  to  him  on  ihe  terms  above  named,  and  I  fur- 
ther bind  myself  not  to  sell  or  dispose  of  them  to  any  other  per- 
son during  that  period.     December  6, 1843." 

(Signed)  John  H.  Newton. 

The  plea  further  alleges,  that  the  note  sued  on  is  one  of  the 
notes  described  in  this  agreement,  and  was  given  in  consideration 
of  said  agreement  and  the  purchase  of  said  slaves  ;  that  after- 
wards, to- wit :  on  November  30,  1844,  said  contract  was  re- 
scinded by  the  parties,  so  far  as  regarded  the  purchase  of  the 
slaves,  and  the  slaves  were  delivered  up  to  the  plaintiflf,  and  were 
by  him  accepted  in  satisfaction  of  said  note. 

The  deposition  of  one  James  Jackson,  the  father  of  the  de- 
fendant, was  taken  on  behalf  of  the  defendant,  and  was  read  at 
the  trial.  Tiic  plaintiff  moved  to  exclude  the  entire  deposition, 
but  tlie  motion  was  overruled. 

The  witness  testified,  in  substance,  that  he  knew  the  consid- 
eration of  the  note  sued  on  from  conversations  with  the  plaintiflf 
and  his  son  ;  that  it  was  given  for  debts  previously  due  and  ow- 
ing from  witness  to  plaintiff",  from  which  he  had  been  discharged 
in  1843  under  the  bankrupt  law ;  that  witness  was  urged  by 
plaintiff,  in  the  summer  of  1849  or  the  spring  of  1850,  to  be- 
come a  co-signer  of  said  note,  on  the  ground  that  it  was  given 
for  his  debts,  but  he  refused  ;  that  he  paid  plaintiff,  for  his  son, 
after  their  maturity,  the  two  050  notes  mentioned  in  the  con- 
tract as  having  been  given  for  hire,  and  that  he  delivered  up  the 
negroes  to  plaintiff,  when  informed  that  the  contract  for  their 
purchase  had  been  rescinded. 

The  fifth  direct  interrogatory  called  on  the  witness  to  state 
anything  else  he  might  know,  which  would  benefit  the  defend- 
ant. The  answer  to  it  is  in  these  words  :  "  In  addition  to  an- 
swers to  a  former  series  of  interrogatories,  I  would  state  that 
the  consideration  for  the  said  note  was  well  known  to  me.  The 
July  before  (1843)  a  certificate  of  bankruptcy  had  been  decreed 
to  me  in  the  United  States  Bankrupt  Court  for  Georgia,  and 
defendant  agreed  to  give  said  notes,  under  conditions  prescribed 
in  the  contract  between  plaintiff  and  himself^  to  cover  debts  to 
plaintiff  enumerated  in  my  bankrupt  schedule,  drawn  up  and 
returned  to  court  in  the  previous  January.  The  conditions  on 
bis  side  were,  the  assumption  of  said  bankrupt  debts  to  John  Hk 
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Newton;  and  on  plaintiff's  side,  the  relinquishment  to  defendant 
of  a  colored  woman  and  child,  named  Eliza  and  William,  on 
defendant's  paying  the  said  note  and  the  sum  of  nearly  $500, 
the  price  at  which  the  said  servants  were  bought  in  at  sheriff 's 
sale  by  said  plaintiff;  and  until  the  said  servants  were  paid  for  at 
the  stipulated  amounts,  the  said  Eliza  was  to  be  given  up  to  de- 
fendant at  the  annual  hire  of  $50.  The  defendant  gave  two 
notes  for  the  hire  for  184.3  and  1844,  both  which  noteSf  at  his 
request,  and  for  him,  I  -paid  at  maturity;  and  after  the  annul- 
ling of  said  contract — an  act  done,  as  I  undeFstood  from  de- 
fendant, at  plaintiff 's  own  proposing — I  returned  the  said  ser- 
vants to  said  John  H.  Newton.  I  always  understood,  being  in- 
formed of  it  at  the  time  or  shortly  after,  that  the  note  and  agree- 
ment or  contract,  on  which  the  said  note  was  based,  were  to  be 
destroyed ;  and  I  remained  under  the  conviction  that  this  had 
been  done,  until  informed  of  the  intention  of  the  suit.  I  have 
no  belief,  and  no  reason  whatever  to  believe,  that  plaintiff  had 
any  claim  on  defendant  other  than  what  arose  from  this  condi- 
tional assumption  of  my  bankrupt  debts  ;  for  defendant  resided 
in  Carnesville,  thirty  eight  or  forty  miles  from  Athens,  and  all 
pecuniary  affairs  of  his  in  Athens  passed  through  my  hands, 
and  were  attended  to  by  me." 

The  plaintiff  objected  to  those  parts  of  this  answer  which  are 
italicized  ;  but  his  objection  was  overruled,  and  he  excepted. 

The  fifth  cross  interrogatory  is  as  follows :  "  Did  you  .ever 
hear  Henry  M.  Jackson  aay  anything  about  making  the  note  on 
which  this  action  is  founded,  just  before  it  was  made,  or  just 
afterwards  1  If  you  heard  him  say  anything  at  the  time  speci- 
fied, state  whPvt  he  said,  and  what  you  said  in  reply.  Did  you 
caution  or  advise  him  in  the  matter?" 

The  answer  to  it  is  as  follows  :  "  On  the  morning  referred  to 
in  the  answer  to  second  direct  interrogatories,  as  the  defendant 
and  myself  were  walking  up  into  the  town,  but  before  we  reach- 
ed plaintiff 's  store,  the  defendant  stated  to  me,  for  the  first  time, 
the  proposed  agreement  with  plaintiff,  then  nearly  completed; 
that  he,  defendant,  was  to  assume  the  claims  on  me  barred  by 
the  statute  of  bankruptcy,  and  in  return  plaintiff  was  to  sell 
him  Eliza  and  her  child,  then  about  two  years  old,  at  the  price 
they  were  bought  in  at  sheriff's  sale,  say  $500,  and  the  amount 
of  not©  then  to  be  given  by  defendant,  on  assuming  the  debts 
40 
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thas  barre<l ;  and  that,  until  defendant  was  able  to  do  this,  hire 
was  to  be  paid  to  plaintifT,  and  th«  servants  to  remain  in  de- 
fendant's  possession.  This  conversation  was  held  prior  to 
said  note  being  made.  I  remonstrated  with  him  on  it,  and  ad- 
vised not  to  do  it,  as  he  might  thus  involve  himself  in  pecuniary 
difficulties,  the  pressure  of  which  he  as  yet  knew  not.  He  re- 
plied, that  he  should  not  bo  involved,  and  that  he  wished  the 
servants  for  his  mother's  accommodation,  as  Eliza  had  been  a 
favorite  servant.  I  did  also,  at  the  close  of  the  conversation, 
eantion  the  defendant,  and  exhort  him  earnestly,  to  be  on  his 
guard  in  all  his  proceedings  with  said  plaintiff,  as  a  transaction, 
occurring  in  January,  1843,  had  fully  taught  me  that  in  pecu- 
niary matters  he,  plaintiff,  was  not  to  be  confided  in,  and  I 
knew  that  defendant  was  unguarded  and  unsuspicious." 

The  plaintiff  objected  to  the  whole  of  this  answer }  but  bis 
objection  was  overruled,  and  he  excepted. 

The  third  rebutting  interrogatory  is  as  follows  :  "  In  answer 
to  the  fifth  cross  interrogatory,  state  all  that  defendant  said  as 
to  that  note,  particularly  what  he  said  as  to  the  consideration 
for  which  it  was  given,  or  was  to  be  given,  if  you  say  that  he 
did  converse  with  you  about  it ;  and  as  to  the  whole  contract, 
if  there  was  any,  which  gave  rise  to  the  giving  of  the  note." 

The  answer  is  as  follows  :  "  The  defendant,  both  in  first  con- 
versation with  me  on  our  way  to  store  of  plaintiff,  before  the 
note  was  made,  stated  the  conditions  on  which  it  was,  if  ever 
made,  to  be  made,  and  in  subsequent  conversations  those  on 
which  it  had  been  made.  Whether  the  proposition  originated 
with  plaintiff  or  defendant,  I  do  not  recollect ;  but  to  my  cau- 
tion he  replied,  that  there  was  no  risk  of  involvement  run  by 
him,  as  the  written  contract  would  show  why  the  note  was  given, 
if  made,  and  the  conditions  stipulated  to  bo  done  by  plaintiff. 
These  conditions  were,  that,  for  and  in  consideration  of  the  de- 
fendant assuming  and  giving  his  note  for  the  amount  of  claims 
(and  interest  thereon,)  of  plaintiff  against  me,  but  barred  by 
the  statute  of  bankruptcy,  a  certificate  under  which  statute 
had  been  decreed  to  me  in  the  July  of  1843,  the  plaintiff  bound 
himself  to  sell  unto  the  defendant  the  servants  Eliza  and  her 
child,  for  the  same  price  at  which  he  had  purchased  them 
at  the  sale  by  the  sheriff  in  the  early  part  of  the  year  ;  that, 
until  dofendaat  eould  do  this,  h«  was  to  have  the  servants  in 
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possession,  by  paying  hire  for  them  annually,  at  the  rate  of 
^50  per  annum. ''^ 

The  plaintiff  objected  to  the  whole  of  this  answer ;  but  his 
objection  was  overruled,  and  he  excepted. 

The  fourth  rebutting  interrogatory  is  as  follows  :  "  If,  in  an- 
swer to  third  rebutting  interrogatory,  you  speak  of  a  contract 
betwee  plaintiff  aud  defendant,  as  told  to  you  by  defendant  in 
the  conversation  asked  for  in  the  fifth  cross  interrogatory,  then 
state  all  you  know  of  the  fulfillment,  completion  and  execution, 
or  of  the  abandonment  and  rescission  of  that  contract,  as  the 
case  may  be.  In  answering  this  question,  state  nothing  but 
what  you  know,  and  what  you  derived  from  the  plaintiff's 
conversation  as  asked  about  in  the  fifth  cross  interrogato- 
ry." 

The  answer  to  it  is  as  follows  :  "  A  contract  was  made  be- 
twe(^n  the  parties,  the  conditions  of  which  were  spoken  about  in 
the  conversation  between  plaintiff  and  defendant  in  the  store  of 
the  former,  when  I  was  partly  present.  They  were  the  same 
that  constituted  the  basis  of  the  contract  subsequently  made. 
In  fulfillment  of  that  contract  the  defendant  gave  the  said  note, 
and  the  plaintiff  hired  the  servant  Eliza  to  defendant,  at  the 
•  stipulated  price  of  $50  a  year,  a  note  of  which,  as  well  as  one 
for  the  year  1843  at  the  same  price,  was  given  ;  both  which 
notes  I  paid  at  his  request,  at  maturity.  The  defendant  was 
then  a  physician,  practicing  in  Carnesville,  Georgia,  and  his 
practice  warranted  the  expectation  of  ability  to  discharge  the 
note  and  purchase  money,  as  stipulated  in  the  contract.  The 
year  proved  a  healthy  one,  and  payment  he  could  not  make  at 
the  close  of  the  year.  On  stating  this  to  plaintiff,  I  understood 
and  was  informed  by  defendant,  that  plaintiff  proposed  the  res- 
cinding of  the  whole,  which,''on  my  advice,  was  accepted  by  de- 
fendant, and  the  writing  and  consequently  note  were  all  to  be 
destroyed,  and  the  whole  to  be  abandoned  as  if  never  agreed  on. 
I  left  Georgia  a  few  days  afterwards,  on  a  trip  to  Alabama, 
directing  Eliza  and  her  child  to  be  returned  to  plaintiff,  which 
was  done  about  Christmas,  1811.  On  meeting  defendant  in 
January  or  February'-,  1815,  after  my  return  to  Georgia,  he  in- 
formed me  of  the  abandonment  of  the  whole,  and  of  the  des- 
truction of  the  papers,  as  he  then  supposed.  I  am  under  the 
impression,  but  not  certain,  that  defendant  told  me  of  his  throw- 
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ng  his  copy  of  the  contract  into  the  fire  in  the  presence  of 
plaintiff." 

The  plaintiff  objected  to  the  whole  of  this  answer  ;  but  his 
objection  was  overruled,  and  ho  excepted. 

In  one  of  his  answers  the  witness  stated,  that,  in  the  spring 
of  1850  or  summer  previously,  he  saw  the  note  now  in  suit  in 
plaintiff's  possession.  In  answer  to  this,  the  plaintiff  introduced 
his  attorney  as  a  witness,  who  testified  that  said  note  was  in  his 
possession  at  the  time  referred  to.  Thereupon  defendant  called 
several  witnesses  to  sustain  the  character  of  his  said  witness  for 
truth  and  veracity  ;  to  which  evidence  the  plaintiff  objected, 
stating  that  he  did  not  attempt  to  impeach  the  character  of  said 
witness,  Jackson,  for  truth  and  veracity,  but  did  not  withdraw, 
nor  offer  to  withdraw,  his  evidence.  The  objection  was  over- 
ruled, and  plaintiff  excepted. 

The  defendant  then  introduced  the  written  contract  referred 
to  by  the  witness  Jackson,  the  plaintiff  having  produced  the 
same  on  notice  to  him,  and  it  was  read  to  the  jury  ;  "  and  the 
plaintiff  then  moved  the  court  to  reject  the  testimony  of  the 
witness  Jackson  in  the  note  and  agreement ;  which  motion  being 
overruled  by  the  court,  the  defendant  excepted." 

The  plaintiff  moved  to  exclude  the  deposition  of  said  Jack- 
son, on  the  ground  that  he  had  heard  only  a  part  of  the  conver- 
sation of  the  parties,  and  because  the  Stipulations  were  after- 
wards reduced  to  writing  ;  but  the  court  overruled  the  motion, 
and  plaintiff  excepted. 

"  The  plaintiff  asked  the  court  to  charge  the  jury,  that  the 
note  was  independent  of  the  agreement,  and  that  the  agreement 
was  not  the  consideratieu  for  the  note  ;"  which  charge  the  court 
refused,  and  the  plaintiff  excepted. 

All  the  rulings  of  the  court  above  set  forth,  to  which  excep- 
tion was  taken,  are  now  assigned  for  error. 

W.  B.  Moss,  for  plaintiff  in  error  : 

1.  When  it  appears  that  the  stipulations  sought  to  be  proved 
were  reduced  to  writing  by  the  parties,  the  writing  is  the  best, 
and  prima  facie  the  only  evidence  admissible. — 1  Green.  Ev. 
§  87  ;  10  Ala.  168,  554 ;  1  M.  &  M.  258  ;  Paysant  v.  Ware 
et  al.,   1  Ala.  162. 

2.  The  court  may  look  to  any  part  of  a  deposition,  to  deter- 
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mine  the  competency  of  another  part  or  of  the  whole. — Hatch- 
ett  V.  Gibson,  18  Ala.  697 . 

3.  Bankruptcy  cannot  be  proved  by  parol. — 3  Camp.  236. 

4.  To  make  a  party's  declarations  admissible  on  the  ground 
that  they  were  called  for  by  the  adverse  party,  they  must  be 
responsive  to  the  interrogatory  ;  and  this  rule  will  not  be  held 
to  substitute  secondary  evidence,  as  hearsay,  and  parol  testi- 
mony of  the  contents  of  a  record  or  written  instrument. — 9  C. 
&  P.  313  ;  1  ih.  558  ;  3  B.  &  Aid.  588;  3  Camp.  236  ;  2 
Bos.  &  Pul.  648  ;  1  Green.  Ev.  §  203. 

5.  Evidence  to  support  the  character  of  a  witnes  is  inadmis- 
sible, unless  his  character  has  been  impeached  :  mere  contradic- 
tion among  witnesses  will  not  authorize  it.  Bishop  of  Durham 
V.  Beaumont,  1  Camp.  207 ,  which  has  been  followed  by  all  the 
writers  on  evidence,  and  sanctioned  by  all  the  authorities. — 1 
Green.  469  ;  2  Russ.  on  Crimes  940;  1  Stark.  Ev.  186  ;  9 
Watts  124  ;  5  Cowen  314  ;  8  Pick.  154  ;  19  Wend.  579. 

6.  After  the  writing  had  been  adduced,  the  depositions  of  the 
witness  about  the  contemporaneous  and  previous  stipulations  of 
the  parties  were  clearly  inadmissible,  and  should  have  been  ex- 
cluded.— Cuthbert  &  Stanley  v.  Bowie,  10  Ala.  163,  is  conclu- 
sive on  this  point.  See  also  West  &  West  v.  Kelly's  Exrs., 
19  Ala.  353;  Hair  et  aU  v.  La  Brouse,  10  Ala,  554  ;  Paysant 
V.  Ware  &  Barringer,  1  Ala.  164  ;  McNair  v.  Cooper,  4  Ala. 
660. 

7.  It  is  the  province  of  the  court,  and  its  duty,  to  expound 
all  written  instruments  of  evidence,  and  to  state  their  legal 
effect. — Earbee  v.  Craig,  1  Ala.  607;  Bank  v.  Boykin,  9  ih. 
822. 

8.  The  agreement  was  an  undertaking  on  the  part  of  plain- 
tiff, in  consideration  that  the  defendant  would  pay  the  note 
before  it  fell  due,  ("  previous  to  January  1,  1845,")  to  sell  him 
certain  negroes  at  a  certain  price.  It  speaks  of  the  note  as 
"  one  now  held  by"  plaintiff.  The  parol  evidence  offered  went 
to  vary  and  contradict  the  written  agreement,  which  the  court 
should  have  excluded,  and  charged  the  jury  upon  the  legal 
effect  of  the  agreement  as  requested. — See  cases  above  cited. 

Elmore  &  Yancey,  contra  : 

1,  The  motion  to  exclude  the  whole  of  Jackson's  deposition, 
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for  tho  reasons  set  forth  in  the  motion,  was  properly  overruled, 
there  being  legal  testimony  in  it. — Smith  v.  Zaner,  4  Ala.  99  j 
Hrabrotiski  v.  Herbert,  4  Ala.  265 ;  Melton  v.  Troutman,  15 
Ala.  /)35. 

2.  The  motion  to  exclude  tho  words  excepted  to  in  the  answer 
to  the  fifth  direct  interrof^atory,  was  properly  overruled,  Le- 
cause  :  1st.  The  consideration  of  the  note  sued  on  was  relevant 
nnder  the  pleadings.  2od.  Such  consideration  can  be  proved 
by  parol  testimony. — Cuthbert  &  Stanley  v.  Bowie,  10  Ala. 
1G3.  3rd.  A  part  of  the  words  excepted  to  only  tended  to 
prove  thex:onsideration  of  said  note.  4th.  The  other  words  ex- 
cepted to  only  tend  to  prove  compliance  with  the  contract  by 
defendant,  wliich  had  not  been  annulled.  5th.  Even  if  the  last 
clause  of  the  words  excepted  to  was  irrelevant,  still  the  motion 
to  exclude  was  properly  overruled,  for,  the  other  parts  being 
legal,  the  court  was  not  bound  to  separate  the  good  from  the 
bad.— Smith  v.  Zaner,  4  Ala.  99. 

8.  The  motion  to  exclude  the  entire  answer  to  the  fifth  cross 
interrogatory  was  properly  overruled,  because  the  answer 
was  responsive  to  plaintiff's  own  interrogatory,  because  it  proves 
the  consideration  of  the  note  sued  on,  and  because  a  general  ob- 
jection to  an  answer  of  which  a  part  is  relevant  should  be  over- 
ruled.— Borland  v.  Walker,  7  Ala.  269  ;  Donnell  v.  Jones,  13 
Ala.  490  ;  Milton  v.  Rowland,  11  Ala.  732. 

4.  The  motion  to  exclude  the  entire  answer  to  tho  third  re- 
butting interrogatory,  was  properly  overruled,  because  it  was 
responsive  to  the  question,  because  it  proved  the  consideration 
of  the  note,  and  because  it  contained  some  evidence  which  was 
legal. — Cases  cited  above. 

5.  The  motion  to  exclude  the  entire  answer  to  the  fourth  re- 
butting interrogatory  was  properly  overruled  for  the  same  reason. 

6.  The  testimony  of  plaintiff 's  attorney  was  not  merely  con- 
tradictory testimony  as  to  the  subject  matter  of  the  suit,  as  was 
the  case  in  the  Bishop  of  Durham  v.  Beaumont,  1  Camp.  207, 
but  it  was  introduced  purely  to  contradict  Jackson;  it  could  not 
be  considered  by  the  jury  as  substantive  testimony,  nor  as  pro- 
ving the  time  when  the  attorney  hold  the  note,  as  a  fact  to  sus- 
tain plaintiff 's  cause.  It  could  only  tend  to  discredit  Jackson, 
and  was  only  relevant  to  that  issue  ;  and  this  being  the  case, 
defendant  had  the  right  to  sustain  his  witness. 
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7.  The  motion  to  exclude  the  testimony  of  Jackson  in  refer- 
ence to  the  note  and  agreement,  was  properly  overruled,  because 
it  was  "  too  general,  vague  and  indefnite,  imposing  on  the 
court  the  burthen  which  belonged  to  the  objecting  counsel." — 
Donnell  v.  Jones,  13  Ala.  506.  / 

8.  The  charge  asked  was  erroneous.  The  note  and  the 
agreement  were  both  executed  on  the  same  day,  and  refer  to 
each  other ;  and  the  proof  showed  that  the  note  was  the  one 
referred  to  in  the  agreement. — Rives  v.  Toulmin,  19  Ala.  298. 
The  charge  took  from  the  jury  a  matter  which  it  was  their 
province  to  decide,  towit :  what  was  the  consideration  of  the 
note  sued  on. 

PHELAN,  J. — It. was  entirely  competent  for  the  defendant, 
Jackson,  to  show  the  consideration  of  the  note  on  which  he  was 
sued.  This  he  does  by  the  testimony  of  his  father,  James 
Jackson,  who,  both  in  the  direct  and  cross  examination,  states 
the  substance  of  the  agreement  between  plaintiff  and  defend- 
ant for  the  purchase  of  the  slaves,  Eliza  and  her  child  Wilham, 
the  knowledge  of  which  he  derived  from  declarations  of  the 
plaintiff,  and  declarations  of  the  defendant  called  for  by  the 
plaintiff  on  cross  examination.  A  part  of  this  agreement  he 
shows  was,  that,  in  consideration  that  plaintiff  agreed  to  sell 
Eliza  and  her  child,  at  the  price  he  paid  for  them  at  sheriff 's 
sale,  to  the  defendant,  he,  the  defendant,  agreed  to  give  his  note 
for  $347  25,  (the  note  sued  on,)  for  debts  previously  due  from 
the  father  of  defendant  to  the  plaintiff,  and  which  had  been  dis- 
charged under  the  bankrupt  law.  The  written  agreement  was 
silent  as  to  the  consideration  of  that  note,  and  therefore  it  could 
be  proved  by  parol,  without  in  any  manner  conflicting  with  the 
rule  in  regard  to  contradicting  written  instruments.  The  testi- 
mony of  this  witness  also  went  to  show,  that  the  slaves  had 
been  returned  to  the  possession  of  the  plaintiff,  a  fact  conducing 
to  prove  that  the  agreement  between  plaintiff  and  defendant,  of 
which  the  note  in  suit  formed  a  part,  had  been  rescinded  by  the 
parties. 

The  motion  to  exclude  the  entire  deposition,  upon  the  ground 
that  it  went  to  contradict  or  vary  the  written  agreement,  was 
properly  refused.  The  parol  testimony,  in  fact,  agreed  with 
the  written  instrument,  as  far  as  that  went,  and  the  proof  in 
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relation  to  the  consideration  of  the  note,  and  the  rescission  of 
the  agreement,  coulil  not  be  affectod  by  that  objection,  at  all 
events. 

The  special  exceptions  taken  to  the  parts  of  the  answer  to 
the  fifth  direct  interrogatory,  particularly  designated  in  the 
Statement  of  the  case,  have  not  been  urged  by  plaintiff  in  error 
upon  our  attention,  and  from  such  examination  as  vre  have  given 
them,  we  do  not  consider  them  well  taken. 

The  body  of  the  answer  to  the  fifth  cross  interrogatory,  is  di- 
rectly responsive  to  the  question  put  by  plaintiff  himself,  calling 
for  the  declarations  of  the  defendant;  and  although  it  contains 
also  matter  that  is  not  responsive,  and  which  for  that  reason  is 
not  competent,  the  objection  to  the  answer  was  general,  and, 
therefore,  properly  overruled.  The  rule  upon  this  subject  is 
familiar. — Borland  v.  Walker,  7  Ala.  269  ;  Murrah  v.  Branch 
Bank  at  Decatur,  20  Ala.  392. 

The  objection  to  the  answer  to  the  third  rebutting  interroga- 
tory, was  properly  overruled.  The  answer  was  responsive,  and 
the  proof  competent. 

The  objection  to  the  answer  to  the  fourth  rebutting  interrog- 
atory, was  general,  and,  therefore,  properly  overruled,  although 
it  contained  some  hearsay  evidence  not  competent,  the  body  of 
the  answer  being  competent. 

The  witness,  James  Jackson,  was  asked  to  look  at  the  note 
on  which  this  suit  was  brought,  and  to  say  whether  he  had  ever 
seen  it  before.  He  answered  that  he  never  saw  it  but  once,  and 
that  was  in  the  summer  of  1849,  or  spring  of  1850,  at  which 
time  it  was  in  the  possession  of  the  plaintiff.  He  then  gave  his 
testimony  in  relation  to  the  contract  and  agreement  of  the  par- 
ties respecting  this  note,  as  before  stated.  The  plaintiff  after- 
wards called  a  witness,  (bis'  attorney,)  who  testified,  that  the 
note  was  in  his  possession  at  the  time  when  James  Jackson 
swore  it  was  in  the  possession  of  the  plaintiff.  Thereupon  the 
defendant  called  witnesses  to  sustain  Jackson's  general  charac- 
ter for  truth  and  veracity.  To  this  plaintiff  objected,  and  said 
that  he  did  not  aim  to  impeach  the  credibility  of  the  witness 
Jackson,  but  would  not  consent  to  withdraw  the  testimony  ho 
liad  offered  in  regard  to  the  possession  of  the  note.  Upon  his 
refnsal  to  withdraw   the  testimony,  the  court  permitted  the  de- 
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fendant  to  call  witnesses  to  sustain  the  general  character  of  the 
witness,  James  Jackson,  and  plaintiff"  excepted. 

If  the  testimony  adduced  by  plaintiff  to  contradict  what 
Jackson  had  said  about  the  possession  of  the  note,  was  not  in- 
tended to  impeach  his  credibility,  it  was  wholly  irrelevant. — 
Where  the  note  was,  in  whose  possession  in  1849  or  1850,  was, 
of  itself,  wholly  im  material  to  the  issue.  The  question  in  rela- 
tion to  its  possession  only  became  ma,terial  as  a  means  of  test- 
ing either  the  accuracy  of  the  recollection  of  Jackson,  or  his 
truthfulness ;  for,  when  asked  if  he  had  seen  it  before,  he  an- 
swered that  he  had,  and  gave  time  and  place.  The  act  then  of 
the  plaintiff  in  calling  a  witness  to  contradict  Jackson  in  this 
matter,  could  have  no  other  legitimate  object  than  to  impeach 
his  testimony.  This  object  the  plaintiff  disclaimed,  but  refused 
to  withdraw  his  testimony.  The  right  of  the  defendant  to  call 
witnesses  to  sustain  the  general  character  of  Jackson,  under 
these  circumstances,  was  clear. 

The  motion  of  the  plaintiff,  "  to  reject  all  the  testimony  of 
the  witness  Jackson  in  reference  to  the  note  and  agreement," 
was  too  general  and  indefinite  to  be  noticed.  It  is  the  business 
of  the  parties  and  their  counsel  to  make  their  points  clear  and 
specific.  The  responsibility  and  labor  of  those  who  have  to 
decide  is  great  enough,  when  the  propositions  laid  before  them 
connected  with  the  case  are  precise  and  plain.  Hence,  when 
the  mind  is  at  a  loss  readily  to  understand  the  ground  which  an 
objection  or  motion  is  intended  to  cover,  a  court  may  and  ought 
to  refuse  to  grant  it  for  that  reason. — Donnell  v.  Jones,  13  Ala. 
506. 

The  charge  asked  by  the  plaintiff  was  properly  refused. — 
Whether  "  the  note  was  independent  of  ths  agreement,"  or 
whether  the  agreement  was  or  was  not  the  "  consideration  of 
the  note,"  were  both  questions  of  fact,  which  it  was  the  right 
and  duty  of  the  jury  to  settle  according  to  the  proof.  The 
charge  as  asked  made  the  court  assume  the  right  of  deciding 
these  questions  of  fact,  and  was,  therefore,  properly  refused. 

From  what  has  been  said  it  will  appear,  that  we  find  no  error 
in  the  record,  and  the  judgment  below  is  affirmed. 
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TARLETON  vs.  GOLDTHWAITE'S  HEIRS  &  ADM'R. 

1.  In  chancery  cases,  when  the  decree  is  voluntarilj  executed  by  the  par- 
ties, and  the  complninnnt  receives  the  money  decreed  to  him,  he  may  nev- 
ertheless prosecute  an  appeal. 

2.  Memoranda  from  books,  and  written  documents,  when  produced  in  res- 
ponse to  a  call  in  the  bill,  are  evidence  in  the  cause,  but  not  necessarily 
conclusive  evidence  of  the  facts  which  they  tend  to  establish. 

8.  Where  the  bill  alleges  an  indebtedness  on  the  part  of  the  defendant's  in- 
testate to  complainant,  for  rents  received  and  not  paid  over  or  accounted 
for,  and  charges  that  defendant  has  in  his  possession  the  documents  show- 
ing such  indebtedness,  and  calls  for  their  production ;  and  the  documents, 
when  produced,  tend  to  show  that  no  indebtedness  whatever  existed,  the 
complainant  may  nevertheless  establish  his  claim  by  other  evidence. 

4>  Where  one  tenant  in  common,  having  obtained  a  conveyance  from  his  co- 
tenant  for  the  purpose  of  mortgaging  the  entire  estate,  and  bound  himself 
to  reconvey  one  half  of  the  land  after  the  mortgage  is  raised,  rents  out 
the  premises,  and  ■  collects  the  rents,  he  becomes,  as  to  these  rents  and 
profits,  a  trustee  by  implication  for  his  co-tenant,  and  when  the  latter 
seeks  an  account  of  them,  the  statute  of  limitations  of  six  years  will  bar 
him. 

6.     When  the  complainant  seeks  an  account  of  rents  received  by  the  defend 
ant,  his  co-tenant,  and  not  paid  over  or  accounted  for,  and  proves  the  con- 
tracts of  rent  made  by  him,  fixing  the  amounts  &o.,  this  is  sufgcient, 
prima  facie,  to  charge  the  defendant  with  the  entire  amount,  and  to  throw 
on  him  the  onus  of  showing  what  he  did  not  receive. 

6.  Where  the  defendant  receives  rents  under  an  implied  trust  for  his  co- 
tenant,  he  is  chargeable  with  interest  on  the  amount  found  in  his  hands 
from  the  time  of  its  receipt. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  appellant  against  the  appellees, 
seeking  a  re-conveyance  of  one  half  of  a  certain  lot  in  the  city 
of  Mobile  to  the  complainant,  and  for  an  account  of  the  rents 
of  the  same  for  a  series  of  some  nine  or  ten  years.  The  bill  is 
filed  against  the  administrator  and  heirs  of  Henry  Goldthwaite, 
deceased,  alleging  that  previous  to  the  29th  day  of  April,  1837, 
the  complainant  and  Henry  Goldthwaite  were  tenants  in  com- 
mon of  a  certain  lot  of  land,  particularly  described,  in  the  city  of 
Mobile,  and  on  the  said  29th  day  of  April,  at  the  instance  and 
request  of  the  said  Goldthwaite,  who  was  desirous  of  effecting 
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a  loan  from  the  Life  and  Trust  Company  of  Mobile,  and  wished 
to  have  the  entire  legal  title  in  himself,  for  the  purpose  of  mort- 
gaging the  same  in  order  to  effect  the  loan  aforesaid, 'the  said 
complainant,  at  the  instance  and  request  of  the  said  Gold- 
thwaite  as  aforesaid,  conveyed  to  the  said  Golthwaite  his  undivided 
half  of  the  said  premises,  and  at  the  same  time  took  from  the 
said  Goldthwaite  the  following  instrument  : 

"  Georp'e  W.  Tarleton  has  this  day  conveyed  to  me,  by  quit- 
claim deed,  all  his  title  to  the  house  and  lot  on  the  west  side  of 
Royal  street  between  Dauphin  and  St.  Francis  streets,  24  feet 
front  by  117  feet  deep,  between  houses  of  J.  Perine,  which  lot 
I  am  about  to  mortgage  to  the  Life  Insurance  and  Trust  Com- 
pany :  Now  be  it  known  that  I  am  bound  to  raise  all  encum- 
brances which  shall  be  created  by  me  on  said  house  and  lot,  and 
to  re-convey  one  undivided  half  of  the  same  to  the  said  George 
W.  Tarleton,  whenever  the  mortgages  created  by  me  are  raised. 
Mobile,  29th  April,  1837. 

(Signed)  Henry  Goldthwaite." 

The  bill  charges  that,  after  the  said  conveyance  to  the  said 
Goldthwaite,  he  took  the  entire  management  and  control  of  the 
premises,  and  rented  them  out,  and  collected  the  rents  thereof, 
as  if  they  were  his ;  that  for  the  year  1838  he  accounted  to 
complainant  for  the  half  of  said  rents,  but  since  that  time  no 
account  has  been  rendered,  and  no  rent  paid  complainant,  up  to 
the  death  of  the  said  Goldthwaite  ;  that  complainant  never  call- 
ed upon  the  said  Goldthwaite  to  account  in  his  life  time,  partly 
because  of  the  great  confidence  he  had  in  the  said  Goldthwaite, 
that  he  would  account  fairly,  and  partly  because  during  most  of 
the  period  above  named  the  said  Goldthwaite  was  under  liabili- 
ties for  the  said  complainant  and  the  late  mercantile  firm  of 
Tarleton  &  Bullard  ;  that  a  short  time  before  the  death  of  the 
said  Henry  Goldihwaite,  complainant  called  upon  him  for  a  set- 
tlement and  account,  with  which  requests  the  said  Goldthwaite 
promised  to  comply,  but  was  prevented  from  doing  so  by  his 
death,  which  occurred  in  the  autumn  of  1847. 

The  bill  also  charges  that  said  Goldthwaite,  in  his  lifetime, 
kept  an  account  of  the  receipts  of  said  rents,  and  of  the  facts  ap- 
pertaining thereto,  and  that  his  administrator,  John  A.  Campbell, 
has  the  evidences  in  his  possession  ;  that  the  said  Campbell  ad- 
mits the  interest  claimed  in  the  land  by  the  complainant,  but  does 
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not  admit  an  indebtedness  for  rents  received  and  not  accounted 
for  by  his  intestate  ;  and  the  bill  is  therefore  filed  to  establish 
the  complainant's  claim  to  an  equal  portion  of  the  rents  since 
1888,  as  well  as  for  a  re- conveyance  to  complainant  of  the  one  half 
of  the  said  premises.  The  bill  prays  that  such  a  conveyance  be 
decreed  to  be  made  ;  that  such  an  account  be  taken  of  the  rents 
received  since  November,  1838,  the  one  half  of  which  be  de- 
creed to  complainant ;  and  to  this  end  the  bill  prays  that  "  the 
said  John  A.  Campbell,  as  administrator  as  aforesaid,  may  an- 
swer and  discover  and  produce  any  and  all  papers  and  mem- 
oranda in  his  possession,  found  among  the  papers  of  the  said  Hen- 
ry Goldthwaite,  deceased,  respecting  the  right  or  claim  of  com- 
plainant to  one  undivided  half  of  the  said  house  and  lot,  or  of 
the  rents  and  profits  of  the  same,  or  showing  the  amount  of 
rents  and  profits  of  the  same  received  by  the  said  Henry  Gold- 
thwaite from  the  first  of  November,  1838,  up  to  the  time  of  his 
death  "  &c. 

The  answer  of  John  A.  Campbell,  the  administrator,  admits 
the  liability  of  the  heirs  to  make  conveyance  of  the  premises 
demanded,  but  denies  any  indebtedness  on  the  part  of  his  intes- 
tate for  rents  received  and  unaccounted  for ;  and  pleads  the 
statute  of  limitaiions  of  six  years,  and  also  that  of  three  years. 
Defendant  states  that  he  has  a  schedule  of  the  property  of  the 
intestate,  made  in  bis  own  hand-writing,  in  which  appears  as 
belonging  to  his  said  intestate  the  entire  rent  of  said  property 
up  to  the  1st  of  November,  1847  ;  and  in  the  same  schedule  the 
said  intestate  makes  a  statement  of  bis  debts,  and  no  entry  of 
any  debt  to  the  complainant  appears  in  such  schedule. 

The  defendant,  in  resyionse  to  that  portion  of  the  complain- 
ant's bill  calling  for  papers  and  memoranda  from  the  books  &c. 
of  the  said  intestate,  propounds  three  papers,  two  of  which  ap- 
pear to  be  mutual  receipts  in  full,  prepared  apparently  with  a 
view  to  a  full  and  final  settlement  between  the  parties,  and  the 
other  is  in  t'     "  "     ing  words : 

"The  U!i  .^  il,  after  the  1st  of  November,  is  to  hold  the 
house  and  premises  No.  28  Royal  street  as  the  joint  property 
of  himself  and  Tarleton  &  Bullard,  one  half  to  each,  and  the 
rents  accruing  after  that  period  are  to  be  jointly  divided.  Mo- 
bUe,  May  7, 1847." 

The  receipts  above  mentioned  bear  the  same  date  as  the  pa- 
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pers  just  above  set  forth.  The  answer  states  that  there  appears 
no  evidence  on  the  books  of  the  intestate  that  the  complainant 
had  any  interest  in  the  rents  of  the  premises  since  1839,  and 
no  account  of  the  expenses  of  the  property,  and  this  circum- 
stance is  relied  upon  as  persuasive  to  show  that  the  complainant 
had  no  interest  in  said  rents  ;  that  said  intestate  was  in  easy 
circumstances,  and  prompt  in  his  dealings  and  business  habits;  and 
the  complainant,  during  the  greater  portion  of  the  time  for  which 
the  rents  are  demanded,  was  in  embarrassed  circumstances,  and 
professing  himself  to  be  insolvent ;  that  the  said  complainant 
is  a  careful,  cautious  man  in  his  habits ;  and  all  these  facts  are 
also  relied  upon  as  pursuasive  to  show  that  no  indebtedness  ex- 
ists from  the  intestate  to  the  complainant  for  the  rents  aforesaid. 

The  answer  further  states  that  the  amount  of  money  received 
for  the  rent  of  the  said  premises  was  as  follows  :  For  1840,  ten- 
ant M.  J.  McRea,  $300  00;  1841,  tenant  Sally  Bryant, 
$600  00  ;  1842,  tenant  Willy  Harbin,  $573  78  ;  1842,  tenant 
Black  Barbee,  $56  50 ;  1843,  tenant.  Walker,  $625  00;  and 
that  for  the  rent  of  1844,  1845  and  1846,  he  holds  the  notes  of 
S.  W.  Allen,  Christopher  Heart  and  wife,  and  Jane  Ledyard  ; 
and  for  the  year  1848  Mrs.  Pattison's  at  the  rent  of  $550  00  ; 
also,  that  among  the  papers  of  the  said  Goldthwaite  there  are 
the  following  papers,  apparently  for  the  rent  of  the  said  prem- 
ises :  Four  notes  of  N.  &  J.  Tisdale  for  $207  20  ;  ten  notes 
of  one  Whorrail  for  $25  each  ;  four  notes  of  Moses  Pearson 
for  $25  each ;  and  seven  notes  of  a  man  whose  name  is  illegible, 
but  for  how  much  the  answer  does  not  state. 

The  answer  of  the  heirs  by  their  guardian  ad  litem  is  nearly 
to  the  same  effect  as  the  answer  of  the  administrator. 

The  proof  upon  the  hearing  was,  that  the  said  Goldthwaite 
was  relieved  from  all  liability  for  the  said  Tarleton  or  Tarleton 
&  Bullard  as  early  as  the  year  1842.  There  was  other  testi- 
mony on  the  hearing,  but  this  is  all  that  is  deemed  necessary  to 
be  stated  in  this  connection,  in  order  to  an  understanding  of  the 
facts  of  the  case. 

The  cause  was  submitted  for  final  decree,  on  bill,  answers, 
exhibits  and  proof ;  and  the  Chancellor  rendered  his  decree  or- 
dering a  re-conveyance  of  one  half  of  the  premises  in  question 
to  the  said  Tarleton,  and  that  he  was  entitled  to  an  account  for 
the  rents  and  profits  of  the  same  for  six  years  next  preceding 
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the  filing  of  tho  bill,  not  counting  six  months  of  the  administra- 
tion of  the  said  J.  A.  Campbell  and  the  period  between  the  in- 
testate's death  and  grant  of  letters  of  administration  to  the  de- 
fendant as  part  of  that  period. 

The  court  directed  the  master  to  take  an  account,  to  ascer- 
tain the  amount  of  the  rents  received,  and  whether  any  and 
what  were  lost  by  the  negligence  or  wilful  default  of  said 
Goldthwaite,  and  what  amount ;  also,  what  papers  remained  on 
hand  as  evidence  of  debt  for  rent.  The  master  was  also  in- 
structed to  make  allowances  for  repairs,  and  valuable  and  per- 
manent improvements,  and  necessary  and  proper  expenses. 

Further  testimony  was  taken  before  ^he  master,  the  result  of 
which  appears  in  his  report,  and  may  be  thus  stated.  The  rent 
contracts  from  1842  to  1847  inclusive,  amounted  to  $4950  00. 
Of  this  amount  there  was  collected  in  money  the  sum  of 
$2248  78,  and  of  this  sum  there  was  expended  for  repairs,  in- 
surance, taxes  &c.  on  the  property,  the  sura  of  $1062  80.  The 
master  also  reported  on  hand,  in  the  shape  of  notes  given  for 
rent  of  said  premises,  in  the  hands  of  said  administrator  and 
uncollected,  the  amount  of  $1300. 

Exceptions  were  fijed  to  this  report,  all  of  which  were  over- 
ruled by  the  master,  and  his  decision  sustained  by  the  Chancel- 
lor, except  as  to  one  matter,  viz.,  as  to  the  allowance  made  the 
defendant  for  repairs,  in  the  absence  of  proof  showing  the  actual 
disbursements  by  the  said  intestate  in  his  life-time.  This  ex- 
ception prevailed,  and  the  matter  was  referred  back  to  the  master 
to  report  how  much  the  said  intestate  actually  disbursed  for  ex- 
penses, repairs,  &c.  The  master  made  another  report,  by  which 
he  ascertains  that  the  amount  of  expenses  for  repairs,  for  the 
period  aforesaid,  was  $164  20,  instead  of  $-395,  as  reported  by 
the  first  account,  and  makes  a  diff(»rence  in  the  final  result  of 
the  account  of  $105  40  in  favor  of  the  complainant. 

The  exceptions  taken  to  the  report  of  the  master  and  which 
were  overruled  by  the  master  and  Chancellor,  were  ; 

1 .  That  no  interest  was  allowed  on  the  amount  of  money 
collected  by  the  said  intestate  from  the  time  when  the  money 
was  collected  by  him. 

2.  That  it  appears  from  the  report  that  the  premises  were 
rented  out  by  said  intestate  during  the  years  inquired  of  for 
the  sum  of  $4950;  that  he  had  collected  the  sum  of  $2248  78, 
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and  had  rent  notes  and  other  evidences  of  rent  on  hand  only 
amounting  to  the  sum  of  $1300,  leaving  a  balance  of  $1351  22 
wholly  unaccounted  for ;  and  the  master  did  not  charge  the 
administrator  with  any  part  of  that  balance. 

The  Chancellor  rendered  a  final  decree  ordering  the  deed  to 
be  made  as  aforesaid,  and  ordering  the  defendants  to  pay  to  the 
complainant  the  sum  of  $937  27,  being  the  amount  ascertained 
by  the  master  in  his  said  report. 

From  this  decree  the  complainant  has  appealed,  and  here  as- 
signs for  error : 

1.  In  limiting  the  complainant's  recovery,  in  the  order  of  ref- 
erence in  the  first  decree  rendered,  to  six  years  next  preceeding 
the  filing  of  the  complainant's  bill. 

2.  In  not  allowing  interest  on  the  money  collected  by  the  in- 
testate from  the  time  it  was  so  collected. 

3.  In  not  charging  the  defendant  for  that  portion  of  the  rents 
proved  to  have  been  earned,  and  not  accounted  for  by  the  in- 
testate or  the  defendants. 

A  motion  is  made  on  the  part  of  the  appellees  to  dismiss  the 
appeal,  because  the  decree  has  been  complied  with  by  them  be- 
fore the  appeal  taken,  and  because  the  appellant  had  received 
both  the  deed  and  money  decreed  to  him  by  the  court  below, 
and  it  is  here  insisted  that  he  has  thereby  waived  his  appeal. 

Hopkins  &  Jones,  for  appellant : 

1.  This  is  a  clear  case  of  a  direct,  express  trust,  created  by 
contract  and  act  of  the  parties,  peculiarly  cognizable  in  equity. 
It  was  a  continuing,  recognized  trust.  Goldthwaite  was  trustee, 
and  Tarleton  cestui  que  trust.  The  authorities  are  numerous, 
full,  and  direct,  to  the  point  that,  in  such  trusts,  the  statute  of 
limitations  does  not  apply,  as  between  the  trustee  and  his  cestui 
que  trust.— mil  on  Trustees  263,  264  ;  Lewin  on  Trusts  (24 
Law  Library)  611;  Wedderburn  v.  Wedderburn,  4  Mylne  &  C. 
(18  En.  Ch.  R.)  41,  52;  Coster  v.  Murray,  5  Johns.  Ch.  R. 
522,  531 ;  Pinkston  v.  Brewster,  Solomon  &  Co.,  14  Ala.  315, 
321 ;  Wisner  V.  Barnett,  4  Wash.  C.  C.  R.  632. 

2.  The  trustee  was  bound  to  account  for  the  rents.  It  was 
proved  that  he  rented  out  the  property,  and  the  amount  for 
which  he  rented  it  each  year  was  shown.  This  was  certainly 
sufficient  to  charge  him,  and  to  throw  upon  him  the  burden  of 
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proving  that  it  liad  not  been  collected,  and  could  not  be.  Yet 
the  master  and  the  court  below  refused  to  charge  hira  with  a 
large  amount  which  was  wliolly  unaccounted  for,  and  charged 
him  only  with  wliat  ho  admitted  to  have  been  collected.  This 
was  palpably  illegal  and  unjust. 

8.  The  court  below  also  refused  to  charge  the  defendant  with 
interest,  oven  on  the  rents  admitted  to  have  been  collected,  and 
retained  for  years  and  years  without  being  paid  ovey.  Trns- 
tees  and  others  acting  in  a  fiduciary  character,  are  chargeable 
with  interest  on  moneys  collected  and  not  paid  over  in  a  reason- 
able time.  Interest  should  have  been  allowed  in  this  case. — 6 
Har»  &  J.  529  ;  10  Gill  &  J.  175  ;  2  Call  249  ;  3  ib.  538  ;  1 
Johns.  Ch.  R.  82  ;  4  Dess.  Eq.  R.  110;  1  Ashmead  105  ;  3 
Grattan  518,  cited  in  7  U.  S.  Digest  315  ^  23  ;  4  Grattan  57. 

4.  As  to  the  motion  to  dismiss  the  appeal  because  defendant 
has  voluntarily  paid,  and  the  plaintiff  received,  what  was  con- 
fessedly due  at  all  events  :  It  cannot  be  maintained  on  any 
principle  of  law  or  justice,  nor  on  any  authority.  Even  the 
cases  of  Hall  v.  Hrahrouski,  9  Ala.  278;  and  Bradford  v.  Bush, 
10  t&.  276,  do  not  go  this  length  :  chey  allowed  the  plaintiff  the 
privilege  of  refunding,  and  gave  him  time  to  elect.  But  these 
cases  have  been  held  by  this  court  not  to  apply  to  chancery  ca- 
ses.— McCreeliss'  Disributees  v.  Hinkle,  adm'r,  17  Ala.  459  ; 
Knox  V.  Steele,  18  ib.  815,  There  is  a  good  reason  for  the  dis- 
tinction between  a  common  law  judgment  and  a  decree  in  chan- 
cery. The  judgment  is  an  entire  thing  ;  the  decree  consists  of 
parts,  and  may  be  partly  right   and  partly  wrong. 

Campbell  &  Chandler,  contra  : 

The  appellees  move  to  dismiss  the  appeal,  because  the  decree 
has  been  executed  so  far  as  the  appellant  is  concerned,  and  he 
bas  acknowledged  satisfaction  upon  its  face.  An  appeal  is  a  civil 
law  remedy ;  the  effect  of  it  is,  to  transfer  the  case  from  one 
court  to  another,  in  the  same  condition  in  which  it  was  in  the 
inferior  court.— 5  Cranch  281 ;  7  lA.  110;  2  Kelly's  R.  338; 
1  Bouv.  Law  Die.  113.  Under  the  civil  law,  an  appeal  could 
not  be  taken  from  an  executed  judgment,  when  it  was  done  by 
the  voluntary  act  of  the  party. — G  Martin  723  ;  4  Rob.  85  ; 
ib.  163  ;  6  ib.  136.  The  same  pnnciple  has  been  adopted  in 
the  Ecclesiastical   Courts  of  England. — 3   Haggard's  Ec.  R. 
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4^1.  The  Supreme  Court  of  this  State  has  decided,  that, 
where  money  has  been  coerced  by  execution,  it  must  be  restored 
before  a  writ  of  error  is  allowed. — Hall  v.  Hrabrouski,  9  Ala. 
278  ;  Bradford  v.  Bush,  10  Ala.  276.  The  plaintiff  here  has 
received  the  money  decreed  to  him,  and  the  deed  to  one  half  of 
the  land,  making  no  reservation  or  protest.  Ho  has  received  the 
benefit  and  fruits  of  the  decree,  and  the  court  will  not  now  revise 
it  at  his  instance. 

As  to  the  plea  of  the  statute  of  limitations  :  The  queston  is 
not  whether  the  suit  is  at  law  or  in  equity,  nor  whether  the  title 
is  legal  or  equitable,  to  sustain  a  plea  of  the  statute.  Where 
the  title  is  legal,  and  the  court  acts  concurrently  with  the  courts 
of  law,  the  statutes  of  limitation  are  obligatory  on  the  Court  of 
Chancery,  and  that  court  acts  "  in  obedience  to  the  statute." 
2  Story's  Eq.  735  §  1520.  Where  the  title  is  equitable,  and 
the  complainant  is  bound  to  come  into  chancery,  that  court 
adopts  the  rule  of  the  statute  "  in  analogy  to  the  rule  of  law." 
The  case  of  the  relation  of  trustee  and  cestui  que  trust,  where 
the  statute  i-s  applicable,  has  its  analogy  in  cases  at  law.  The 
statute  does  not  run  between  bailor  and  bailee,  until  there  is  a 
disavowal  of  the  bailment.  The  doctrine  laid  down  in  Benje  v. 
Creagh,  21  Ala.  151,  is  the  principle  that  applies  to  the  case  of 
trustee  and  cestui  que  trust.  The  trustee  may  plead  the  statute, 
after  he  has  disclaimed  the  relation,  just  as  the  bailee  or  the 
tenant  might.— 6  Peters  61 ;  10  ib.  228  ;  7  Johns.  Ch.  R.  90. 
Before  this  time,  the  trustee  is  supposed  to  hold  only  for  the 
purposes  of  the  trust ;  his  position  is  harmonious  with  that  of 
the  cestui  que  trust. — 7  Johns.  C.  122.  He  will  not  be  allowed 
to  take  advantage  of  the  confidence  which  his  fidiciary  relation 
created. 

Let  us  apply  these  principles  to  the  present  case.  The  con- 
veyance to  Goldthwaite  was  for  a  single  object.  For  some  rea- 
sons not  now  known,  and  on  some  considerations  which  are  lost 
by  his  death,  he  takes  a  conveyance  of  property  held  by  him  as 
tenant  in  common  with  Tarleton,  for  the  sole  purpose  of  giving 
it  as  a  security  in  mortgage.  Here  his  power  terminated  under 
the  agreement ;  he  did  not  undertake  to  collect  and  pay  over 
rents  under  the  agreement,  nor  did  he  take  possession  of  them 
by  it.  The  mortgage  was  made  in  1837.  It  does  not  appear 
that  he  was  to  receive  the  rents,  nor  that  it  was  desirable  or  nec- 
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essary :  on  the  contrary,  it  plainly  was  not.  He  could  have 
conveyed  to  Tarleton  the  day  after  the  execution  of  the  mort- 
gage, without  prejudice  or  objection  from  the  mortgagee. — 
Tarleton  does  not  pretend  that  Goldthwaite  collected  the  rents 
under  this  title,  nor  that  he  was  not  authorized  to  collect  them 
himself  ;  nor  is  there  any  proof,  or  admission,  that,  for  years  af- 
ter the  mortgage  was  made,  Tarleton  was  in  receipt  of  rents. 
He  charges  that  he  allowed  Goldthwaitc  to  collect  them,  under 
some  notion  of  indemnity  upon  distinct,  independent  and  ex  post 
facto  considerations,  moving  his  own  mind,  but  never,  so  far  as 
he  avers  or  proves,  communicated  to  Goldthwaite.  What,  then, 
is  the  express  trust,  that  subsisted  all  this  time?  Tarleton 
might  have  filed  a  bill  for  an  account,  at  any  time.  The  right 
to  an  account  arose  when  the  money  was  received,  as  in  other 
cases  of  tenancy  in  common.  The  fact  that  the  legal  title  was 
in  the  one  or  the  other,  docs  not  militate  against  the  plea.  The 
money  was  received  for  Tarleton's  use  at  the  very  moment 
Goldthwaite  obtained  it,  so  far  as  the  agreement  is  concerned.— 
8  Porter  213  ;  Bald.  R.  261 ;  7  Johns.  Ch.  R.  116 ;  10  Vesey 
483.  The  rents,  then,  not  being  received  under  the  agreement, 
the  duty  to  account  arose  on  the  receipt  of  the  money ;  and  the 
case  bears  a  direct  analogy  to  the  action  of  account  at  law.  It 
is  not  the  case  of  a  technical  trust,  having  its  existence  only  in 
chancery,  and  of  which  chancery  is  the  author,  but  a  jurisdic- 
tion growing  out  of  the  accidental  state  of  the  titles,  where  the 
rules  applied  in  equity  follow  those  prevaihngat  law. — 20  Johns. 
676  ;  4  Ired.  Eq.  R.  1  ;  4  Mason  162 ;  2  Atk.  610  ;  9  Pick. 
244. 

The  following  cases  have  been  decided  upon  the  points  involv- 
ed in  this  case.  The  account  in  behalf  of  one  tenant  in  com- 
mon against  his  co-tenant,  for  perception  of  profits,  is  within 
the  statute  of  limitations. — Coleman  v.  Hutchinson,  3  Bibb 
210.  In  cases  of  implied  trusts  in  relation  to  personal  property, 
or  to  rents  and  profits  of  real  estate,  when  persons  in  their  own 
right  are  turned  into  trustees  by  implication,  the  right  of  action 
in  equity  will  bo  considered  as  barred  in  six  years. — 4  Cowen 
718,  742 ;  20  Johns.  576.  If  one  joint  tenant  or  tenant  in 
common  receive  the  rents  and  profits  of  the  estate,  claiming  them 
as  his  own,  the  statute  of  limitations  in  equity  will  bar  his  co- 
tenant.— 4  Yerger  104 ;  7  t*.  222. 
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There  was  an  attempt  made  in  the  court  below  to  charge 
Goldthwaite  with  rents  which  he  did  not  collect.  The  bill  only 
claimed  one  half  of  the  ac^wa/ receip/5.  There  is  no  charge  of 
any  mismanagement,  fi  aud  or  neglect.  The  prayer  of  the  bill 
is  for  one  half.  A  mortgagee  in  possession  is  only  liable  for  gross 
neglect ;  prima  facie,  the  mortgagor  can  only  claim  the  actual 
receipts.— 4  Kent's  Cora.  173  ;  5  Pick.  260  ;  2  J.  J.  Marsh. 
465  ;  2  Call  362 ;  3  N.  H.  9  ;  4  Iredell's  Eq.  1. 

On  the  subject  of  interest,  see  5  Mason  332 ;  11  'Gill  &  J. 
185;  4Ired.  Eq,  1. 

GIBBONS,  J. — A  motion  is  made  in  the  present  case  to  dis- 
miss the  appeal,  on  the  ground  that  the  decree  of  the  chancellor 
has  been  executed  by  the  defendants,  and  acquiesced  in  on  the 
part  of  the  complainant.  This  motion  is  predicated  on  the 
cases  of  Hall  v.  Hrabrouski,  9  Ala.  278,  and  Bradford  v. 
Bush,  10  Ala.  274.  These  were  cases  at;  law,  where  writs  of 
error  had  been  sued  out  and  prosecuted  in  this  court,  and  pend- 
ing the  litigation  the  plaintiff  below  had  collected  his  judgment 
by  execution.  On  the  judgment  being  reversed  by  this  court,  a 
motion,  founded  upon  the  fact  that  the  judgment  below  had 
been  coerced  by  due  process  of  law,  was  made  in  this  court  to 
dismiss  the  writ  of  error,  or  stay  the  certificate  of  reversal  un- 
til the  plaintiff  should  restore'to  the  defendant  wha,t  he  had  thus 
coerced  from  him  on  a  judgment  then  reversed  and  held  for 
nought  at  his  own  instance.  The  court  entertained  the  motion 
in  both  the  cases,  and  denied  the  party  the  right  to  prosecute 
his  judgment,  by  enforcing  its  collection,  at  the  same  time  that 
he  is  seeking  a  reversal  of  it;  and  the  court  intimate,  in  the  latter 
case,  that,  if  a  motion  had  been  made  to  dismiss  the  writ  of  er- 
ror before  the  case  was  tried  in  the  Supreme  Court,  on  the  facts 
disclosed  on  the  motion  then  on  trial,  such  motion  would  have 
prevailed. 

The  same  principle  was  afterwards  invoked  in  the  cases  of 
McCreeliss'  Distributees  v.  Hinkle,  adm'r,  17  Ala.  459,  and  in 
Knox  V.  Steele,  18  Ala.  815.  These  were  cases  originating  in 
the  Orphans'  Court ;  and  this  court,  while  it  recognizes  the  cor- 
rectness of  the  rule  as  laid  down  in  the  cases  in  9  Ala.  R.  and  10 
Ala.  R-,  above  referred  to,  distinguish  between  those  cases  and 
the  case  presented  in  17  Ala.     The  principle  is  said  to  be  pe- 
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culiarly  applicable  to  judgments  at  law,  but  is  not  necessarily 
applicable  to  cases  arising  in  the  Orphans'  or  Chancery  Courts. 
The  reason  of  this  distinction  we  apprehend  to  be,  that  if  a 
judgment  at  law  is  reversed,  it  abrogates  the  whole  judgment. 
It  cannot  be  reversed  in  part,  and  aflirmed  in  part ;  whereas,  in 
cases  from  the  probate  court,  and  in  chancery  cases,  the  judg- 
ments or  decrees  may  bo  reversed  in  part,  and  affirmed  in  part. 
On  the  reversal  of  a  judgment  at  law,  therefore,  the  theory  of 
the  law  is 'that  the  parties  arc  placed  in  statu  quo,  and  are  to 
bo  considered  as  if  the  judgment  had  never  been  rendered.  In 
the  case  of  McCreeliss'  Distributees  v.  Hinkle,'adm'r,  it  is  said: 
"  The  power  thus  exercised  by  the  appellate  court,  to  compel 
the  plaintiff  to  refund  the  money  or  dismiss  the  writ  of  error, 
seems  to  me  to  be  a  discretionary  one,  and  may  be  well  exercised 
when  the  conduct  of  a  party  is  vexatious  or  oppressive,  and  may 
ultimately  result  to  the  injury  of  the  other ;  but,  when  the  de- 
fendant can  in  no  aspect  of  the  case  be  injured  by  the  plain- 
tiff's receiving  the  money,  and  this  is  paid  without  compulsion, 
I  see  no  good  reason  why  wo  should  make  an  order  on  the  plain- 
tiff to  refund  the  money,  or  to  submit  to  a  dismissal  of  his 
writ."  We  consider  this  reasoning  applicable  to  the  case  be- 
fore us,  and  it  is,  in  our  opinion,  decisive  of  the  question.  The 
defendant's  motion  to  dismiss  the  appeal,  therefore,  cannot  pre- 
vail. 

The  next  question,  in  the  order  in  which  we  propose  to  ex- 
amine the  present  record,  is,  whether  in  the  bill,  answers,  exhib- 
its and  proofs,  the  complainant  is  entitled  to  a  decree  for  any 
thing  whatever  for  rents  collected  by  the  intestate  in  his  life 
time  and  unaccounted  for.  It  is  insisted  that,  as  the  com- 
plainant's bill,  charging  indebtedness  and  demanding  the  account, 
calls  upon  the  defendant  Campbell  to  exhibit  the  documents, 
memoranda,  papers  and  written  evidences  tending  to  establish 
the  state  of  the  accounts  between  the  complainant  and  the  said 
intestate,  in  the  hand-writing  of  the  said  intestate  ;  and  inas- 
much as  the  answers  deny  such  indebtedness,  and  any  liability 
to  account,  and  these  documents  produced  in  response  to  the 
call  of  the  complainant  become  evidence  in  the  cause,  and  show 
no  liability  on  the  part  of  the  intestate  to  the  complainant,  so 
far  as  the  question  of  rents  is  concerned — therefore,  the  com- 
plainant is  not  entitled  to  an  account.     Ic  is  undoubtedly  true, 
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that  memoranda  from  books,  and  written  documents,  when  pro- 
duced in  response  to  a  call  from  the  complainant  by  way  of  dis- 
covery, become  evidence  in  the  cause ;  but,  like  most  other 
evidence  oflferedupon  the  trial  of  causes,  it  is  only  evidence  tend- 
ing to  prove  a  conclusion,  bnt  is  not  necessarily  conclusive  to 
establish  the  result  which  it  tends  to  prove.  Taking  all  the 
evidence  upon  the  question  of  the  liability  of  the  administrator 
to  account,  the  case  stands  thus :  In  favor  of  the  complainant 
is  the  charge  in  the  bill  of  the  liability,  with  the  allegation  that 
the  intestate  accounted  for  the  rents  up  to  the  1st  of  November, 
1838 ;  and  proof  that  the  intestate  rented  the  premises  in  his 
own  name,  and  received  the  rents  therefor,  all  the  while  recog- 
nizing the  right  of  complainant  to  one  half  of  the  land.  On 
the  other  hand,  against  the  indebtedness,  is,  first,  the  answer  of 
the  defendant  denying  the  debt,  not  from  personal  knowledge, 
but  from  belief  merely,  founded  upon  the  character  of  the  par- 
ties and  of  their  situations  during  the  space  of  time  over  which 
the  account  claims  to  run  ;  secondly,  the  fact  that  there  appears 
upon  the  books  of  the  intestate  the  evidence  of  accounting  for 
the  rents  up  to  the  1st  of  November,  1838,  and  no  evidence  af- 
terwards of  any  accounting,  or  liability  to  account,  for  said 
rents,  on  the  books  or  among  the  papers  of  said  intestate ; 
thirdly,  the  mutual  receipts  of  the  parties,  prepared  as  if  in  an- 
ticipation of  a  final  settlement,  or  after  a  settlement  had  taken 
place,  but  not  signed  by  the  parties,  and  the  document  relative 
to  the  rents  of  the  said  premises  after  the  1st  of  November,  A . 
D.  1847. 

In  thus  stating  the  evidence,  the  complainant,  in  our  opinion, 
has  the  advantage,  and  the  proof  tending  to  show  a  liability  on 
the  part  of  the  administrator  to  account,  greatly  preponderates 
over  that  tending  to  show  a  contrary  conclusion.  The  com- 
plainant does  not  call  upon  the  defendant  to  disclose  the  evidence 
of  a  liability  to  account.  This  he  charges  distinctly  in  his  bill, 
and  proposes  to  prove  ;  but  he  charges  that  the  defendant,  the 
administrator,  has  in  his  possession  the  specific  data  by  which 
that  account  shall  be  made  up,  and  calls  upon  him  to  produce 
such  evidence  to  the  court.  The  defendant  complies^  produces 
the  evidence,  and  when  inspected,  so  far  from  giving  the  infor- 
mation which  the  complainant  sought,  it  tends  rather  to  show  no 
indebtedness  at  all.     But  we  do  not  consider  this  evidence  suf- 
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ficicntlj  weighty  to  overbalance  the  proof  of  the  complainant, 
tending  to  show  a  liability  to  account  for  rents  in  the  hands  of 
the  intestate,  and  wo  must  decide  according  to  tho  weight  of  ev- 
idence. 

The  first  error  assigned  upon  the  record  is,  that  tho  court  be- 
low sustained  the  plea  of  tho  statute  of  limitations  of  six  years, 
and  limited  the  complainant's  demands  to  six  years  next  preced- 
ing the  filing  of  the  bill.  The  question  raised  by  this  assign- 
ment is,  whether  the  statute  of  limitations  applies  to  a  trust  of 
tho  nature  and  character  of  tho  one  in  question.  It  is  contend- 
ed on  the  part  of  the  complainant,  that  this  is  an  express  trust, 
created  by  the  act  of  the  parties,  and  to  such  a  trust  the  statute 
of  limitations  can  never  be  pleaded.  This  principle  is  woll  sus- 
tained by  authority. — Hill  on  Trustees  263.  264 ;  Lewin  on 
Trustees  611.  But  while  this  is  true,  it  is  equally  true  that  a 
trust  created  by  implication  is  subject  to  the  statute  of  limita- 
tions. Says  Mr.  Lewin,  in  the  work  above  cited,  "  It  is  a  well 
known  rule,  that,  as  between  cestui  que  trust  and  trustee,  in 
the  case  of  a  direct  trust,  no  length  of  time  is  a  bar ;  for,  from 
the  privity  existing  between  them,  the  possession  of  the  one  is 
the  possession  of  the  other,  and  there  is  no  adverse  title.  It  has 
hence  been  argued  that,  as  tho  person  into  whose  hands  the  es- 
tate is  followed,  is  also,  by  construction  of  law,  a  trustee,  the 
cestui  que  trust  is  entitled  to  the  benefit  of  the  rule,  and  is  not 
precluded  by  mere  lapse  of  time  from  establishing  his  claim ; 
but  the  authorities  to  the  contrary  arc  clear  and  express,  and 
cannot  leave  a  doubt." 

"  It  is  certainly  true,"  said  Sir  William  Grant,  "that  no 
time  bars  a  direct  trust ;  but,  if  it  is  meant  to  be  asserted  that 
a  court  of  equity  allows  a  man  to  make  out  a  case  of  construc- 
tive trust  at  any  distance  of  time  after  the  facts  and  circum- 
Btances  happened  out  of  which  it  arises,  I  am  not  aware  that 
there  is  any  ground  for  a  doctrine  so  fatal  to  the  security  of 
property  as  that  would  be  ;  so  far  from  it,  that  not  only  circum- 
stances where  the  length  of  time  would  render  it  extremely  dif- 
ficult to  ascertain  the  true  statu  of  fact,  but  where  the  true  state 
of  the  fact  is  easily  ascertained,  and  where  it  is  perfectly  clear 
that  relief  would  originally  have  been  given  upon  the  ground  of 
constructive  trust,  it  is  refused  to  the  party  who  after  long  ac- 
qaiescence  comes  into  a  court  of  equity  to  seek  that  relief."  — 
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Beckford  v.  Wade,  l7  Vesey  97.  To  the  same  eiFect  is  the 
language  of  Lord  Redesdale,  in  the  case  of  Hovenden  v.  Lord 
Annesley,  2  Sch.  &  Lef.  633. 

The  question,  then,  arises,  whether  the  claim  set  up  by  the 
complainant  for  the  rents  is  founded  upon  an  express  or  an  implied 
trust.  As  to  the  land  itself,  the  trust  is  undoubtedly  direct, 
and  was  created  by  the  act  of  the  parties;  but  as  to  the  rents  and 
profits  of  the  land,  there  is  nothing  whatever  said  in  the  paper 
which  was  given  by  Goldthwaite  to  the  complainant,  on  receiv- 
ing from  him  a  deed  for  the  one  half  of  the  premises.  As  to 
these  rents,  the  intestate  acquired  the  character  of  trustee  pure- 
ly by  implication,  and  as  an  incident  to  the  express  and  direct 
trust  created  by  the  parties.  Our  conclusion,  then,  is,  that 
the  claim  setup  for  rent  by  the  complainant,  under  the  circum- 
stances, is  one  to  which  the  statute  of  limitations  docs  apply. — 
On  this  subject  Mr.  Lewin  remarks  :  "  Wherever  there  is  a 
statutable  bar  at  law,  the  same  period  is  by  analogy,  or  rather  in 
obedience  to  the  statute,  adopted  as  a  bar  in  equity." — Lewin 
on  Trustees  613.  There  was,  therefore,  no  error  in  the  decree 
of  the  Chancellor,  in  limiting  the  demand  of  the  complainant  to 
six  years  prior  to  the  filing  of  the  bill,  deducting  the  time 
elapsing  between  the  death  x)f  the  intestate  and  the  six  months 
after  the  grant  of  letters  of  administration  to  the  defendant  on 
the  estate  of  the  intestate. 

The  next  assignment  of  error  is,  that  the  court  refused  to 
charge  the  defendant  with  the  amount  of  rents  not  accounted 
for.  The  proof  on  this  subject  before  the  master  was,  that  the 
contracts  for  rent  during  the  period  inquired  of  produced 
^4950.  Of  this  sum,  the  defendant  acknowledged  to  have 
received  the  sum  of  f  2248.  The  defendant  showed  the  further 
sum  of  $1200  in  his  hands,  in  the  shape  of  notes  arising  from 
the  rent  of  the  said  premises.  But  there  yet  remained  the  sum 
of  $1351  22,  entirely  unaccounted  for.  We  apprehend  it 
would  not  do  to  say  that  this  portion  of  the  rent  contracts  was 
not  received  by  the  intestate,  because  no  evidence  of  it  appears 
upon  his  books.  After  the  rent  contracts  are  proved,  fixing  the 
amount  at  which  the  property  was  rented  from  year  to  year,  we 
apprehend  the  burden  of  proof  is  then  changed  to  the  de- 
fendant to  show  what  was  or  was  not  received,  if  he  would  avoid 
a  liability  to  account  according  to  the  contracts.     In  refusing  to 
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charge  the  defendant  with  the  half  of  thin  amount  of  rent  en- 
tirely unaacounted  for,  the  court  below,  in  our  opinion,  erred. — 
It  is  insisted  that,  m  the  hill  only  calls  for  an  account  of  what 
rents  wore  received,  this  item  does  not  fall  within  the  purview 
of  the  bill,  until  the  proof  shows  they  were  in  fact  received. — 
In  our  view,  the  proof  does  show,  prima  facie,  that  the  portion 
of  the  rents  represented  by  this  item  was  received,  and  that 
proof  consists  in  showing  the  contracts  for  renting  as  above  set 
forth.  That  proof  is  sufficient,  prima  facie,  to  charge  the  de- 
fendant with  the  amount,  and  it  rests  with  him,  after  it  is  made, 
to  show  that  it  was  not  received,  or  what  part,  and  for  what 
reason  it  was  not  received. 

The  court,  in  our  opinion,  also  erred  in  not  charging  the  de- 
fendant in  the  account  with  interest  on  the  money  actually 
received  by  the  intestate  from  the  date  of  such  receipt.  In  the 
case  of  Whitworth  and  Wife  v.  Hart  et  aL,  22  Ala.  343,  at 
the  last  term  of  this  court,  we  decided  that  "  interest  was  but 
a  just  compensation  for  the  withholding  of  the  principal,  and 
when  the  principal  is  ascertained  to  be  due  at  a  particular  period, 
and  remains  unpaid  without  a  sufficient  excuse,  interest  follows 
as  an  incident."  The  defendant  should,  therefore,  have  been 
charged  with  interest  on  such  amount  as  was  found  in  his  hands, 
Ijclonging  to  the  complainant,  from  the  date  of  the  receipt  of 
the  several  items  making  the  aggregate  so  founa. 

For  the  error  above  noted,  the  decree  of  the  Chancellor,  so 
far  as  it  militates  against  the  views  above  expressed,  is  re- 
versed, and  the  cause  remanded  ;  and  so  far  as  the  decision  of 
the  court  below  is  in  accordance  witii  the  views  above  expressed, 
the  decree  is  affirmed.  It  is  furtlier  ordered  that  the  defend- 
ants in  error  pay  the  costs  of  this  court. 

GoLDTHWAiTE,  .1.,  uot  sitting. 
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McGONEGAL  vs.  WALKER. 

1.  To  sustain  the  action  for  forcible  entry  and  detainer,  the  plaintiff  must 
show  that  defendant  has  forcibly  entered  his  premises,  and  that  he  actu- 
ally detains  the  possession  either  by  himself  in  person  or  by  another  to 
whom,  after  obtaining  it  by  force,  he  has  delivered  it  to  be  kept  for  him  ; 
and  the  fact  that  the  person  to  whom  he  delivers  the  possession  had  been 
his  tenant  before  the  premises  went  into  the  posesssion  of  the  plaintiff* 
makes  no  difference. 

2  .     An  error  in  favor  of  the  appellant  forms  no  ground  of  reversal. 

.3.  The  bare  removal  of  plaintiff's  fence,  if  defendant  enters  peaceably, 
would  not  convert  his  entry  or  detainer  into  a  forcible  one. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

This  was  an  action  of  forcible  entr  j  and  detainer,  brought  by 
Walker  against  McGonegal,  to  regain  possession  of  certain  prem- 
ises described  in  the  complaint,  situated  in  the  city  of  Mobile. 
The  plaintiff,  proving  unsuccessful  before  the  justice,  took  the 
case  before  the  Circuit  Court  by  certiorari^  in  which  he  obtained 
a  verdict  and  judgment  in  his  favor. 

Upon  the  trial  a  bill  of  exceptions  was  sealed,  by  which  it  ap- 
pears that  the  plaintiff  introduced  one  James  Murphy,  who  tes- 
tified that,  while  the  plaintiff  was  erecting  a  fence  between  his 
lot  and  the  lot  of  the  defendant,  the  said  defendant  came  with  a 
party  of  men,  and  after  using  threatening  language  to  the  plain- 
tiff, swearing  that  he  would  have  possession  of  the  lot,  and  that 
if  he  were  to  serve  the  plaintiff  right,  he  would  split  his  head, 
then  pulled  up  the  posts  and  tore  down  the  fence  which  the 
plaintiff  had  erected,  and  moved  the  fence  so  as  to  take  about 
16  feet  in  width  by  140  in  depth  of  plaintiff's  lot ;  that  at  the 
time  of  using  the  threatening  language  the  defendant  had  an 
axe  in  his  hand.  He  also  testified  that  one  Blackball  was,  and 
for  some  time  had  been,  in  possession  of  the  lot  claimed  by  the 
defendant. 

Maurice  Murphy,  another  witness,  stated  that  previous  to  the 

difficulty  there  had  been  an  old  fence  dividing  the  lots  claimed 

respectively  by  the  parties.     The  old  fence  run  back  from  the 

front  about  120  feet,  the  depth  of  the  lots  being  about  140  feet; 
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faid  fence  was  very  much  dilapidated,  so  that  passage  could 
easily  be  had  through  it.  This  witness  was  present  when  the 
defendant  came  and  tore  down  the  now  fence,  removed  the  posts 
&c.  to  near  the  line  of  the  old  fence,  but  within  such  lino  so  as 
to  include  two  or  three  feet  of  the  plaintiff's  lot  between  the 
line  of  the  new  fence  and  the  old. 

Mrs.  James  Murphy  testified,  that  she  was  in  the  house  on 
plaintiff 's  lot  when  defendant  and  his  party  came ;  that  the 
plaintiff  had  lived  in  the  house  some  two  months  ;  that  previous 
to  that  time,  one  Mrs.  Cotton  had  resided  there  as  tenant,  but 
had  attorned  to  the  plaintiff;  that  when  the  defendant  came  his 
language  was  violent ;  that  he  pulled  up  the  plaintiff 's  fence, 
and  re-constructed  it  on  a  different  line,  and  in  so  doing  had  ta- 
ken some  sixteen  feet  of  the  plaintiff's  lot. 

Patrick  Byrne  testified,  that  the  plaintiff  had  been  at  work 
In  erecting  the  fence  some  two  weeks  before  the  defendant  came 
and  tore  it  down  ;  that  the  plaintiff  had  completed  about  100 
feet  thereof. 

One  Flanery  testified,  that  he,  with  the  plaintiff,  defendant  and 
other  proprietors  of  adjacent  lots,  agreed  to  employ  a  surveyor  to 
run  off  the  lines  of  the  respective  lots,  so  that  each  might  know 
where  to  put  his  fence;  that  the  several  parties  interested  had  de- 
posited money  in  his  hands  to  employ  such  surveyor;  that  he  em- 
ployed one  Dean  Knox,  the  city  surveyor,  who,  in  the  presence 
of  the  parties  to  this  suit,  and  previous  to  the  controversy,  sur- 
veyed the  same,  and  the  line  then  run  between  the  plaintiff  and 
defendant's  lots  was  that  on  which  the  plaintiff  was  erecting 
his  fence ;  and  that  the  line  on  which  defendant  placed  the  fence 
after  taking  it  up,  enclosed  some  16  feet  of  the  plaintiff's  lot, 
as  surveyed  by  said  Knox.  Knox  was  also  examined,  and  sus- 
tains Flanery  ;  says  the  Ime  he  run  was  according  to  instruc- 
tions given  and  descriptions  furnished,  and  that  he  run  the  line 
between  the  lots  of  these  parties  at  their  request. 

One  Dalton  testified,  that  Blackball  was  in  possession  of  de- 
fendant's lot,  as  his  tenant,  but  never  had  all  the  lot  as  now 
embraced  by  the  fence  ;  that,  in  removing'the  fence,  the  defend- 
ant took  two  or  three  feet  more  than  was  embraced  by  the  old 
fence,  to  which  Blackball  previously  claimed. 

Joshua  Kennedy  proved,  that  he  had  owned  both  lots,  and 
kad  told  them  to  the  parties ;  that  the  sale  to  the  plaintiff  was 
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prior  to  that  made  to  the  defendant ;  that  the  lot  of  plaintiff, 
at  the  time  of  sale,  was  occupied  by  Mrs.  Cotton,  who  was  told 
to  attorn  to  the  plaintiff,  and  who  did  attorn. 
The  plaintiff  here  rested  his  case. 

The  defendant  then  proved  by  one  Blackball,  that  he,  the  wit- 
ness, had  been  in  possession  of  a  part  of  the  lot  in  controversy 
for  about  fifteen  months  j  that  he  first  rented  from  Kennedy, 
and  after  occupying  some  time  was  informed  by  him  that  he  had 
sold  to  McGonegal,  and  he  attorned  to  the  latter ;  that  he  has 
since  held  the  possession  as  McGonegal 's  tenant ;  that  some 
days  after  the  lines  were  run  by  Knox,  the  plaintiff,  Walker, 
informed  witness  that  he  intended  to  tear  down  the  fence  that 
divided  said  lots,  and  to  run  it  according  to  the  line  as  surveyed; 
this  the  witness  communicated  to  the  defendant,  who  caused  a 
written  notice  to  be  served  upon  the  plaintiff,  forbidding  his 
doing  so  ;  that  soon  after  this,  the  plaintiff  tore  down  the  old 
fence,  and  part  of  a  stable  situate  on  the  premises  which  the 
witness  had  in  his  possession,  and  began  to  construct  the  fence 
on  the  line  run  by  Knox  j  that  the  defendant,  in  company  with 
three  persons,  came  to  the  place  while  the  plaintiff  was  building 
the  fence — pulled  up  the  posts,  and  put  them  over  on  plaintiff 's 
lot,  and  re-constructed  the  fence  where  the  old  one  had  run ; 
that  the  fence  run  one  hundred  and  twenty  feet,  the  lot  being 
one  hundred  and  forty  feet  deep  ;  that  after  the  plaintiff  removed 
the  fence,  witness  lost  possession  of  a  portion  of  his  lot,  but 
when  the  defendant  re-constructed  the  fence  .on  the  old  line,  he 
regained  possession  and  has  ever  since  held  it. 

Another  witness  testified,  that  he  went  upon  the  ground  when 
defendant  pulled  up  the  posts,  and  that  said  defendant  used  no 
violent  language  or  violence  upon  the  occasion. 

It  was  also  proved  by  Muchi  and  McVatal,  that  they  went 
with  McGonegal  when  he  took  possession ;  that  he  used  no 
threats  or  harsh  language  lo  the  plaintiff  or  any  one  else ;  that 
when  the  defendant  got  upon  the  gi'ound.  Walker  was  at  work, 
putting  up  the  posts ;  McGonegal  said  to  him  in  a  quiet  manner, 
"  You  are  busy  at  work ;  it  is  useless  for  you  to  put  that  fence 
up,  for  I  am  going  to  take  them  posts  up  and  put  them  over  on 
your  own  ground.  You  have  already  been  notified  not  to  touch 
the  fence,  that  I  was  in  the  peaceable  possession  of  this  ground, 
claiming  title  to  the  same  ;"  that  Walker  replied,  "  Very  well, 
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that  is  all  I  want  you  to  do.  I  will  see  farther  ahont  it," 
and  then  walked  off  and  left  the  premises.  Thcj  also  state  that 
McGonegal  had  no  weapons. 

The  circuit  judge  charged  the  jury,  that  if  the  parties  to 
the  suit  were  proprietors  of  adjoining  lots,  between  which  the 
piece  of  land  in  dispute  was  situated,  and  that  the  boundary 
line  between  said  lots  was  undefined,  and  the  ground  upon  the 
line  was  used  as  common  property  by  the  mutual  proprietors, 
and  they  agreed  to  call  upon  a  surveyor  to  give  them  their  lines 
in  order  to  fix  the  exclusive  possession  of  each,  and  that  those 
lines,  so  to  be  ascertained,  should  determine  the  exclusive  pos- 
session of  each,  and  that  if,  in  pursuance  of  such  agreement,  a 
survey  was  had,  and  that  the  plaintiff  had  gone  into  the  exclu- 
sive possession  of  the  ground  now  in  dispute  according  to  the 
line  ascertained  by  said  survey,  and  being  so  in  possession,  the 
defendant  entered  upon  him  and  turned  him  forcibly  out  of  pos- 
session, then  the  defendant  was  guilty  ;  but  if,  on  the  other 
hand,  the  possession  of  the  tenants  holding  the  said  lots  prior  to 
the  purchase  by  plaintiflf  and  defendant  from  Kennedy,  was  one 
well  defined  by  a  fixed  boundary  line,  and  that  the  plaintifi"  and 
defendant  took  the  possession  of  the  property  as  it  existed  with 
the  tenants  at  the  time  of  their  purchase,  and  that  tho  posses- 
sion exists  now  as  it  existed  in  the  tenants  occupying  the  prem- 
ises before  them,  then  tho  defendant  is  not  guilty. 

2.  The  court  charged  the  jury  further,  that  if  the  posses- 
sions of  Mrs.  Cotton  and  Blackball  were  fixed  by  a  definite  line, 
then  neither  the  plaintifi"  nor  defendant  had  a  right  forcibly  to 
disturb  the  possession  of  the  other,  and  if  he  did  he  wo«ld  be  a 
trespasser ;  that  if  Walker,  in  building  his  fence,  violated  the 
possession  of  Blackball,  the  tenant  of  MoGonegal,  the  latter 
had  a  right  to  stop  the  trespass  by  force,  even  before  it  was  con- 
summated, and  restore  the  old  lines,  and  if  the  defendant  did 
this  only,  he  was  not  guilty.  On  the  other  hand,  if  the  new 
fence  put  up  by  the  defendant  was  not  upon  the  old  line,  but 
encroached  upon  the  plaintiff" 's  lot,  then  the  defendant  was 
guilty  to  the  extent  of  that  encroachment. 

3.  That  if  the  plaintiff,  under  the  evidence  and  the  Jaw  as 
above  given  in  charge,  was  entitled  to  the  possession  of  the 
premises  in  dispute,  or  any  part  of  them,  then  the  moving  of 
the  plaintiff 's  fence  in  the  manner  shown  by  the  proof  was  suf- 
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ficient  force  to  maintain  the  action  ;  but,  on  the  other  hand,  if 
the  defendant  was  entitled  to  the  possession,  the  removing  of 
the  plaintiff 's  fence  by  the  defendant  as  shown  in  proof,  was 
justifiable  as  repelling  a  trespass  not  then  consummated. 

4.  The  defendant's  counsel  asked  the  court  to  charge  the  jury, 
that  if  they  believed  Blackball  was  in  the  possession  of  said  lot 
of  defendant,  prior  to  his  purchase  from  Kennedy,  and  that  said 
Blackball  attorned  to  defendant  upon  said  purchase,  and  that 
defendant  was  not  otherwise  in  possession  of  said  premises,  then, 
although  they  should  find  that  the  defendant,  as  landlord  of  said 
tenant,  had  forcibly  entered  and  ejected  said  plaintiff,  yet,  if 
he  immediately  gave  up  the  possession  thereof  to  his  tenant, 
who  has  held  the  same  ever  since,  the  action  should  have  been 
against  Blackball,  the  tenant  in  possession,  and  will  not  lie 
against  the  defendant.  This  charge  the  court  refused  to  give, 
and  instructed  the  jury  that,  under  the  evidence,  the  action  was 
against  the  proper  party. 

To  the  several  charges  given,  and  to  the  refusal  of  the  court 
to  charge  as  requested,  the  counsel  for  the  defendant  excepted,- 
and  here  assigns  the  same  for  error. 

Wm.  Boyles,  for  plaintifi'  in  error  : 

The  action  is  founded  on  the  statute  in  Clay's  Digest  250 
'^2.  The  evidence  shows  that  McGonegal  had  not  the  pos- 
session, nor  the  right  of  possession  ;  the  lot  was  held  by  his 
tenant,  and  that,  too,  under  a  contract  of  lease  entered  into 
long  before  his  entry,  and  then  not  ended.  It  was  held  by  said 
tenant,  who  had  the  actual  possession,  at  the  time  of  demand 
made,  and  at  the  time  suit  was  brought.  To  constitute  the  of- 
fence of  forcible  entry  and  detainer,  there-must  be  a  detainer,  as 
well  as  an  entry.  The  action  is  merely  for  the  possession,  and 
cannot  be  maintained  against  any  one  who  has  not  the  actual 
possession.— 6  J.  J.  Marsh.  602;  3  A.  K.  Marsh.  128;  3 
Halstead  48  ;  5  Oilman  218  ;  2  Dana  245  ;  9  Ala.  R.  509. 

Though  the  possession  of  the  tenant  is,  in  contemplation  of 
law,  the  possession  of  his  landlord,  yet  the  tenant  alone,  during 
hig  exclusive  tenure,  is  actually  possessed :  he  alone  can  sue  in 
trespass,  for  an  intrusion  on  the  possession,  and  consequently 
would  be  entitled  to  the  restitution  of  possession  after  disseizin, 
and  the  landlord  could  not  maintain  the  warrant  in  his  own 
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name. — 6  J.  J.  Marsh.  G02.  It  follows  necessarily  that  the  ac- 
tion cannot  be  maintained  against  ono,  when  another  has  the  ac- 
tual possession.  If  McGonegal  had  held  the  actual  possession 
at  the  time  of  demand  made,  or  suit  brought,  and  afterwards 
his  tenant  had  taken  possession  before  a  writ  of  restitution  is- 
sued, then  the  sheriff  could  have  legally  turned  him  out,  but  not 
otherwise. — 2  Bay's  R.  355.  McGonegal  was,  at  most,  but  a 
trespasser,  and  might  have  been  so  treated. 

The  first  charge  is  not  predicated  upon  the  evidence.  It  as- 
sumes, in  effect,  that  there  was  no  defined  line  between  said  lots, 
when,  in  point  of  fact,  all  the  witnesses  who  spoke  of  the  old 
fence  say,  that  it  extended  back  120  feet,  and  that  Blackball, 
the  tenant,  had  and  held  the  possession  to  said  fence,  until  it 
was  torn  down  by  Walker  ;  and  Blackball  testified,  that  it  was 
the  recognized  line  between  said  lots.  Another  objection  to  the 
charge  is,  that,  in  effect,  it  asserts  that,  if  A  enters  upon  B's 
premises,  and  forcibly  turns  him  out  of  possession,  he  is  guilty 
of  a  forcible  entry  and  detainer,  though  he  does  not  hold  the 
possession  for  a  moment,  but  walks  off  immediately  and  remains 
away.— See  2  Douglass'  R.  368,  372  ;  1  Caine's  R.  125  ; 
Clay's  Digest  250  §  2. 

The  third  charge  refers  to  the  jury  the  decision  of  a  question 
of  law.— 3  Ala.  R.  237.  There  was  a  conflict  in  the  evidence, 
in  regard  to  the  manner  of  removing  the  posts  by  McGonegal ; 
yet  the  court  charged,  that  the  removal  of  the  posts,  in  the  man- 
ner shown  by  the  proof,  was  sufficient  force  to  maintain  the  ac- 
tion. Would  it  have  been  sufficient,  supposing  the  evidence  ad- 
duced by  the  defendant  to  be  true  I 

The  charge  asked  by  defendant's  counsel  should  have  been 
given.— 5  Oilman's  R.  218  ;  2  Doug.  R.  368  ;  ib.  372. 

The  case  of  Matlock  r.  Thompson,  18  Ala.  R.  600,  and  the 
authorities  there  cited,  have  no  application  to  this  case ;  that 
action  was  founded  on  the  act  of  1848,  for  a  forcible  and  unlaw- 
ful detainer. 

Percy  Walkek,  cujUiu: 

The  record  sliows  that,  when  the  proceeding  befort:  the  mag- 
istrite  was  instituted,  McGonegal  held  tho  lot  in  his  own  pos- 
session. These  proceedings  were  read  on  the  trial  below,  and 
arc  made  part  of  tho  bill  of  exceptions.     In  addition  to  tliis,  the 
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testimony  adduced  by  the  plaintiff  below  shows,  that  McGone- 
gal forcibly  entered  on  the  premises,  and  detained  them.  The 
testimony  of  Blackball  shows,  that  McGonegal  treated  the  pos- 
session as  his  own.  The  evidence  must  be  regarded  as  estab- 
lishing the  fact  that  McGonegal  forcibly  entered  the  premises  ; 
and  his  refusal  to  surrender,  upon  demand,  must  be  held  to  con- 
stitute a  forcible  detainer  under  the  statute.  It  is  admitted 
that,  when  the  entry  is  peaceable,  the  mere  refusal  to  surren- 
der on  demand  will  not  constitute  a  forcible  detainer ;  but,  it  is 
insisted,  that  such  refusal,  after  an  entry  with  force,  will  main- 
tain the  action.  After  such  an  entry,  the  bare  retention  of 
possession  will  be  a  retainer. — 5  Gilman  222.  The  refusal  to 
surrender,  after  the  circumstances  of  the  entry,  tended  to  ex- 
cite terror  in  the  plaintiff,  and  prevent  him  from  maintaining  his 
rights.— 10  Mass.  403. 

The  reconstruction  of  the  fence  (as  it  is  termed)  by  the  de  - 
fendant,  after  his  expulsion  of  the  plaintiff,  shows  that  he  must 
have  continued  in  possession,  and  there  is  every  presumption  in 
the  record  that  he  held  the  actual  possession  at  the  time  the 
summons  issued.  The  substitution  of  a  tenant,  after  the  acts 
of  force,  will  not  defeat  the  action. — 2  Bay's  R.  355. 

That  the  court  did  not  err,  as  to  the  question  of  force  neces- 
sary to  sustain  tho  action,  see  Clay's  Digest  250  §  2 ;  9  Ala. 
509  ;  18  Ala.  600. 

The  agreement  between  the  parties  to  have  their  lots  survey- 
ed shows  that  the  old  line  was  undefined,  and  therefore  the  first 
charge  of  the  court  below  was  correct. 

The  third  charge  is  not  obnoxious  to  the  objections  made  by 
plaintiff  in  error,  and  bears  no  analogy  to  that  given  by  the 
court  in  Pharr  &  Beck  v.  Bachelor,  3  Ala.  237.  In  the  charge 
complained  of,  there  was  no  conclusion  of  fact  from  a  question 
of  law,  nor  any  reference  of  the  law  to  the  decision  of  the  jury. 
The  charge  is,  in  effect,  that,  upon  the  law  as  previously  charged, 
if  the  jury  believed  from  the  evidence  thai  the  plaintiff  was  en- 
titled to  the  possession,  then  the  moving  of  the  fence  &c.  was 
sufficient  to  maintain  the  suit.  The  charge  may,  perhaps,  be 
an  ungrammatical  arrangement  of  words,  but  it  is  not  a  legal 
error. 

The  court  properly  refused  to  give  the  charge  asked,  as  it  had 
no  sufficient  predicate  in  the  evidence. 
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CHILTON,  C.  J. — 1.  In  order  to  sustain  tbo  proceoding  of 
forcible  entry  and  detainer,  the  plaintiff  must  show  that  the  de- 
fendant has  entered  upon  his  promises  forcibly,  and  that  he  ac- 
tually detains  the  possession  from  him.  The  detainer  need  not 
bo  by  the  defendant  in  person ;  he  may  detain  by  another,  to 
whom  he  delivers  the  possession,  after  he  has  obtained  it  by 
force,  to  be  kept  for  him ;  nor  docs  it  moke  any  difference  that 
the  person  to  whom  ho  delivers  it  had  been  his  tenant  before  the 
premises  went  into  the  possession  of  the  plaintiff. 

There  was,  therefore,  no  error  in  refusing  to  give  the  instruc- 
tion prayed  for  by  the  defentiant  in  the  court  below. 

2.  As  to  the  fivbt  charge  which  the  court  gave,  it  is  only  nec- 
essary to  remark  that,  if  it  is  erroneous,  that  error  consists  in 
denying  a  right  to  the  plaintiff  to  recover,  if  the  parties  pur- 
chased with  a  well  defined  and  fixed  boundary  line  between  them, 
and  now  hold  as  they  did  then.  It  may  well  admit  of  question, 
whether,  if  the  plaintiff  had  peaceable  possession  of  land  not 
included  in  the  fixed  boundary  on  his  side,  the  defendant  could 
forcibly  enter  and  dispossess  him,  without  being  subject  to  this 
remedy.  But  this  point  is  not  before  us.  The  error,  if  there 
be  one,  was  in  favor  of  the  plaintiff  in  error,  and  consequently 
forms  no  ground  of  rcvor-^l  ns  no  injury  could  properly  have 
resulted  to  him  from  it. 

The  counsel  supposes  this  charge  to  be  abstract,  as  it  assumes 
there  was  no  defined  line  between  the  lots  claimed  by  the  par- 
ties ;  but  we  think  the  objection  not  well  founded.  It  was  for 
the  jury  to  determine  whether,  if  there  had  been  a  well  defined 
boundary  line  between  them,  they  would  have  contributed  their 
money  to  have  a  survey  made  to  ascertain  the  true  line. 

3.  The  cir3nit  judge,  however,  mistook  the  law  in  charging 
the  jury  that,  if  they  believed  the  plaintiff  was  entitled  to  the 
possession  of  the  premises,  then  the  removal  of  the  plaintiff's 
fence  by  defendant,  in  the  manner  shown  by  the  proof,  was  suf- 
ficient force  to  maintain  the  action.  The  bare  removal  of  the 
fence,  if  the  defendant  had  entered  peaceably,  would  not  con- 
vert his  entry  or  detainer  into  a  forcible  one.  The  fence  is  a 
fixture,  and  in  law  considered  as  a  part  of  the  realty,  and  was 
not  in  the  contemplation  of  the  legislature  when  it  was  declared 
that  "  the  carrying  away  of  the  goods  of  the  party  in  posses- 
sion" should  constitute  sufficient  force  to  confer  this  remedv. — 
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We  do  not  undertake  to  decide  whether  the  evidence  was  or  was 
not  sufl5cient  to  show  that  the  defendant  entered  forcibly.  The 
proof  upon  this  disputed  fact  was  conflicting,  and  the  weight  of 
the  testimony  was  a  matter  solely  for  the  jury  ;  but  this  charge 
withdraws  from  them  its  consideration,  and  the  court  determines, 
as  a  matter  of  law,  that  the  removal  of  the  fence,  as  the  same 
was  shown  by  the  proof,  was  sufl&cient  force  to  entitle  the  plain- 
tiff to  his  remedy,  if  he  was  entitled  to  the  possession.  This 
point  is  not  unlike  that  decided  in  Botts  v.  Armstrong,  8  Por. 
Rep.  67,  in  which  the  court  held,  that  "where  the  consideration 
of  the  evidence  showing  the  circumstances  connected  with  the 
entry  of  the  defendant,  is  taken  from  the  jury  by  the  charge  of 
the  court,  the  cause  must  be  remanded." 

There  was  proof  conducing  to  show  that  no  such  force  or  vio- 
lence was  used  as  is  required  to  sustain  this  action,  and  however 
strongly  it  may  have  been  opposed  by  other  proof,  still  it  was 
for  the  jury  to  determine  its  weight,  and  the  court  committed 
an  error  in  virtually  withdrawing  it  from  them. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded. 

Gibbons,  J.  did  not  sit  in  this  case. 


TALIAFERRO  vs.  LANE. 


.  An  attachment  does  not  lie,  under  the  statutes  of  this  State,  against  a 
domestic  executor  or  administr.itor,  whose  testator  or  intestate  at  the 
time  of  his  death  was  a  resident  of  this  State. 

.  Such  an  attachment,  when  issued  by  a  justice  of  the  peace,  is  not  merely 
voidable,  but  void,  and  operates  no  lien  on  the  property  attached. 

.  On  the  trial  of  a  claim  suit  under  the  statute,  the  record  of  the  plain- 
tiff's judgment  against  the  defendant  in  execution,  is  irrelevant  and  in- 
admissible. 

Error  to  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  Thomas  A,  Walker. 
44 
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George  W.  Lane,  the  defendant  in  error,  sued  out  an  attach- 
ment before  a  justice  of  the  peace,  returnable  to  the  Circuit 
Court,  against  John  T.  Menifee,  as  administrator  of  Hickman 
Lewis,  deceased,  on  a  debt  due  to  him  from  the  intestate.  The 
attachment  was  levied  on  a  negro  boy,  and  R.  M.  Taliaferro, 
the  plaintiff  in  error,  interposed  a  claim  under  the  statute,  as 
trustee  for  the  children  of  said  Lewis,  under  a  deed  of  gift  from 
Mrs.  Crabb,  their  grandmother. 

Menifee,  the  administrator,  pleaded  non  assumpsit,  and  tho 
insolvency  of  his  intestate's  estate.  The  first  pica  was  found 
against  him  by  the  jury,  and  the  second  in  his  favor,  and  there- 
upon judgment  was  rendered  against  him,  under  the  statute,  to 
be  levied  of  such  property  belonging  to  the  estate  of  his  intes- 
tate, as  might  afterwards  come  to  his  hands  as  administrator. 

On  the  trial  of  the  claim  suit,  the  plaintiff  offered  to  read  to 
the  jury  the  writ  of  attachment  under  which  tho  slave  had 
been  seized ;  to  which  the  claimant  objected,  but  his  objection 
was  overruled,  and  he  excepted.  Plaintiff  also  offered  to  read 
the  judgment  in  the  attachment  suit,  but  claimant  objected ;  tho 
objection  was  overruled,  and  claimant  excepted. 

The  claimant  offered  to  read  in  evidence  to  the  jury  the  deed 
from  Mrs.  Crabb  to  her  grandchildren,  under  which  he  claimed 
as  trustee ;  the  plaintiff  objected  to  the  reading  of  the  deed, 
because  it  conveyed  the  legal  title  to  the  said  children  of  Hick- 
man Lewis,  and  not  to  the  claimant  as  their  trustee.  The  court 
sustained  the  objection,  and  the  claimant  excepted. 

"  The  claimant  then  offered  to  read  said  deed  to  the  jury,  as 
evidence  tending  to  show  such  a  special  property  in,  and  right 
of  possession  and  control  over  said  property,  as  would  entitle 
him  to  recover  against  any  one  not  having  a  title  superior  to 
that  of  said  children.  To  the  reading  of  it  for  this  purpose, 
the  plaintiff  also  objected,  and  the  court  excluded  it ;  to  which 
the  claimant  excepted." 

Among  the  several  charges  requested  bj'  the  claimant,  the 
following  was  asked  and  refused  :  "  That  the  attachment  sued 
out  against  the  administrator  of  Hickman  Lewis  did  not  operate 
a  lien  upon  the  property  of  the  deceased  ;"  and  to  the  refusal 
to  give  it  the  claimant  excepted. 

The  errors  now  assigned  embrace  the  several  rulings  of  tho 
court  above  set  forth,  to  which  exception  was  taken. 
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Robinson  &  Jones,  for  plaintiflf  in  error. 
No  counsel  appeared  for  the  defendant. 

LIGON,  J. — The  first  question  arising  out  of  the  errors  as- 
signed in  the  record  before  us,  relates  to  the  action  of  the  court 
below  in  allowing  the  attachment  in  the  case  of  Lane  v.  Menifee, 
administrator  of  Hickman  Lewis,  dec'd,  to  be  read  to  the  jury. 

It  was  on  the  levy  made  under  this  process  that  the  claim  of 
the  plaintiff  in  error  was  interposed ;  and  it  is  here  contended 
that  the  attachment,  being  issued  against  the  estate  of  a  person 
who  was  a  resident  of  this  State  at  the  time  of  his  death,  and 
whose  administrator  is  appointed  by  the  courts  of  this  State, 
and  amenable  to  them  on  his  bond,  is  issued  without  authority 
of  law,  and  is  consequently  void. 

This  attachment  appears  to  have  been  issued  by  a  justice  of 
the  peace,  on  the  oath  of  the  plaintiff,  "  that  John  T.  Menifee, 
administrator  of  Hickman  Lewis,  deceased,  is  justly  indebted 
to  George  W.  Lane,  in 'the  sum  of  five  hundred  dollars,  as 
administrator  of  Hickman  Lewis,  deceased,  and  that  the  said 
John  T.  Menifee  is  about  to  remove  the  property  of  said  Hick- 
man Lewis  out  of  the  State,  and  thereby  the  plaintiff  will  have 
to  lose  the  debt,  or  have  to  sue  for  it  in  another  State." 

The  proceeding  by  attachment  is  strictly  statutory,  and  the 
writ  can  only  be  issued  in  such  cases  as  are  clearly  authorized 
by  the  law  creating  and  allowing  it.  The  courts  are  not  permit- 
ted, in  such  cases,  to  extend  the  provisions  of  the  law  by  con- 
struction, so  as  to  make  them  include  cases  and  persons  which 
are  not  clearly  within  their  meaning.  If,  upon  an  examination 
of  the  condition  of  the  parties,  all  the  rights  and  remedies  se- 
cured to  suitors,  under  the  law  authorizing  the  writ,  do  not  or 
cannot  attach  to  them,  it  would  seem  to  be  evident  that  they  are 
not  included  in  the  act,  and,  consequently,  the  oflScers  who  are 
allowed  to  issue  the  writ  in  proper  cases,  would  be  without  au- 
thority to  issue  it  in  those  not  named. 

We  have  no  statute  expressly  authorizing  the  issue  of  attach- 
ments against  the  estates  of  deceased  persons,  except  in  case  of 
the  death  of  a  debtor  residing  out  of  the  State,  having  property 
here,  and  the  creditor  is  a  resident  of  the  State. — (Clay's  Dig. 
58  §  14.)  Our  general  attachment  law  gives  no  express  author- 
ity so  to  proceed  against  domestic  administrators  or  executors. 


8T2  ALABAMA. 


Taliaferro  t.  Lane. 


nor  can  we  see  any  good  reason  why  it  should  be  allowed.  The 
domestic  administrator,  before  he  enters  upon  the  discharge  of 
the  duties  of  his  office,  is  compelled  to  give  bond,  with  sufficient 
security,  in  double  the  amount  of  the  estate  which  comes  to  his 
hands  as  such,  conditioned  for  the  faithful  discharge  of  the  du- 
ties of  bis  office.  If  ho  waste  the  estate  of  his  intestate,  or  fail 
to  apply  it  to  the  payment  of  the  debts,  the  creditor  has  an  am- 
ple remedy  upon  his  bond ;  and  this  is  a  sufficient  protection, 
without  allowing  him  to  interfere  with  the  due  course  of  admin- 
istration by  suing  out  an  attachment,  and  thus  depriving  the 
administrator  of  the  assets  to  be  used  by  him  in  the  manner 
required  by  law. 

Again  ;  if  such  course  is  tolerated,  it  would  tend,  in  many  in- 
stances, to  defeat  the  operation  of  other  statutes  in  relation  to 
the  estates  of  deceased  persons.  If  an  estate  is  insolvent,  the 
law  does  not  prefer  one  creditor  over  another,  but  prevides  that 
the  funds  arising  from  the  assets  in  the  hands  of  the  administra- 
tor, shall  be  brought  into  court  to  be  divided  pro  rata  among  the 
creditors.  By  this  statute,  the  administrator  in  chief  is  allowed 
a  longer  period  to  ascertain  the  true  condition  of  the  estate  of 
his  intestate,  than  the  creditor  is  debarred  from  the  privilege  of 
suing  him  on  his  claim.  In  such  case,  if  the  creditor  were  al- 
lowed to  attach  the  goods  of  the  intestate  in  his  hands,  what  is 
to  hinder  him  from  suing  out  an  attachment,  and  causing  it  to 
be  levied  on  property  sufficient  to  satisfy  his  demand,  before  the 
report  of  insolvency  is  made,  thus  obtaining  a  specific  lien  on 
such  property,  which  cannot  be  affi?cted  by  the  subsequent  re- 
port of  insolvency ,  and  thereby  acquiring  an  advantage  over  other 
creditors,  whose  demands  are  as  meritorious  as  his  own  ? 

Another  difficulty  to  such  a  construction  of  the  attachment 
laws,  arises  out  of  those  laws  themselves.  The  thirty-second 
section  (Clay's  Dig.  61)  provides,  "  that  whenever  any  original 
attachment  shall  have  been  wrongfully  or  vexatiously  sued  out, 
the  defendant  therein  may,  at  any  time,  commence  suit  against 
the  plaintiff  suing  out  the  same,  and  recover  any  damages  which 
he  may  have  sustained,  or  to  which  he  may  be  entitled  on  ac- 
count thereof,  whether  the  suit  by  attachment  be  ended  or  not." 
To  whom,  it  may  be  asked,  would  this  right  to  sue  belong,  in 
cases  like  the  present  1  Certainly  not  to  the  intestate,  who 
is  the  onlj^  debtor  of  the  plaintiff  in  attachment^  and  to  whom 
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no  right  of  action  could  accrue  for  a  wrong  done  after  his  death; 
and  assuredly  not  to  the  administrator,  for  he  has  sustained  no 
individual  injury  or  damage  by  the  attachment  having  been  sued 
out.  It  results  that,  in  such  case,  this  clause  of  the  attachment 
law  would  become  wholly  inoperative  ;  and  we  can  scarcely  sup- 
pose, that  the  legislature  intended  to  provide  an  extraordinary 
and  summary  remedy  for  creditors,  for  the  abuse  of  which  it 
gives  an  action  against  them  in  favor  of  the  party  injured,  and 
yet  allow  it  to  be  used  in  cases  in  which  the  redress  for  the  abuse 
cannot  be  enforced  against  them. 

This  court,  however,  has,  in  efiect,  already  decided  that  do- 
mestic administrators  cannot  be  proceeded  against  by  attach- 
ment. On  repeated  occasions  it  has  been  held,  that  where  a 
statute  creates  a  new  and  summary  remedy  against  persons 
standing  in  a  particular  relation  to  each  other,  such  remedy  will 
be  allowed  only  as  against  those  specially  described  in  the  stat- 
ute :  and  that  such  proceedings  can  only  be  sustained,  where 
the  record  shows  every  fact  necessary  to  support  the  jurisdiction 
of  the  court. 

Thus,  in  the  case  of  Logan  v.  Barclay,  3  Ala.  R.  361,  the 
proceeding  was  commenced,  under  the  statute,  against  a  consta- 
ble, for  failing  to  make  the  money  on  an  execution  which  came 
into  his  hands,  and  he  died  pending  the  suit.  This  court  held, 
that  it  could  not  be  revived  against  his  administrator,  because 
the  law  authorizing  such  summary  remedies  against  the  consta- 
ble himself  did  not,  in  terms,  extend  it  to  his  executors  and  ad- 
ministrators. 

So,  in  the  case  of  Murphy's  Adm'r  v.  Br.  Bank  at  Mobile,  5 
A.  R.  421  and  465,  which  was  a  summary  proceeding  under  the 
statute  which  authorizes  the  Banks  to  obtain  judgment  on  mo- 
tion against  their  debtors,  it  was  held,  that  the  remedy  did  not 
lie  against  the  executor  or  administrator  of  such  debtor,  because 
he  was  not  expressly  named  in  the  statute. 

So,  also,  in  the  case  of  Dumes  v.  McClosky,  5  A.  R.  239, 
which  was  a  proceeding  under  the  act  of  1834,  in  relation  to  the 
collection  of  rents  in  the  city  of  Mobile,  which  allows  the  land- 
lord to  levy  his  rent  by  warrant  of  distress  against  his  tenant, 
this  court  ruled,  that  such  proceeding  could  not  be  maintained 
against  the  administrator  of  a  tenant  who  died  during  his  term, 
leaving  rent  in  arrear. 
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That  statute  enacts,  "that  whenever  any  landlord,  his  agent 
or  attorney,  shall  make  complaint  on  oath,  to  any  justice  of  the 
peace,  in  the  city  of  Mohile,  that  any  person  is  indehted  to  him, 
for  the  rent  of  any  tcneni<nt  within  the  corporate  limits  of  the 
city,  and  shall  enter  into  bond  and  security  in  four  times  the 
amount  of  the  rent  alleged  to  be  due,  conditioned  to  pay  the 
defendant  all  costs  and  damages  for  the  wrongful  suing  out  of 
the  warrant  hereinafter  mentioned,  it  shall  be  lawful  for  the 
justice  of  the  peace  to  issue  his  w^arrant,  returnable  before  him 
not  less  than  four,  nor  more  than  ten  days  from  the  time  the 
warrant  shall  be  issued,  directed  to  any  constable  of  the  city, 
requiring  him  to  sieze  and  take  into  his  possession  any  goods 
and  chattels  which  may  be  found  in  the  tenement  for  which  the 
rent  shall  be  due,"  &c.  In  construing  this  statute,  the  court 
says,  after  having  noted  other  objections  to  the  judgment  : — 
''  But  there  is  a  more  formidable  objection  than  this  to  this  pro- 
ceeding, tvhich  is,  that  it  will  not  lie  against  the  representative 
of  the  tenant,  but  must  be  prosecuted  against  him  individually. 
This  is  a  summary  remedy,  and,  according  to  all  our  decisions 
upon  this  class  of  cases,  cannot  be  extended  by  construction  be- 
yond its  terms. 

To  permit  it  to  lie  against  the  personal  representative,  after 
the  decease  of  the  tenant,  would  be  attended  with  mischievous 
consequences,  which  it  is  not  necessary  to  enumerate,  as  the  ac- 
tion is  not  given  after  the  death  of  the  tenant." 

The  analogy  between  the  provisions  of  this  statute  in  respect 
to  tenants  in  Mobile,  and  that  of  our  attachment  laws  in  respect 
to  debtors  as  to  whom  the  process  of  attachment  may  issue,  is 
noted  by  this  court,  in  the  case  of  North  v.  Eslava,  12  Ala. 
240,  in  whieli,  after  pronouncing  the  proceeding  as  one  in  reniy 
the  object  of  which  is  to  give  the  plaintiff  a  lien  on  the  goods 
of  the  tenant,  the  court  says:  "  We  do  not  perceive  any  reason 
why  suits  commenced  under  this  statute  should  differ  from  those 
brought  under  the  general  attachment  law."  There  is,  in  fact, 
no  difference  as  to  the  lien  obtained  by  the  proceeding,  nor  in  the 
summary  character  of  the  remedy  allowed,  and  there  is  certain- 
ly no  sensible  reason  why  the  one  should  be  more  extended  by 
construction  than  the  other,  as  t<  the  party  against  whom  it 
may  issue. 

In  the  case  of  Loomis  v.  Allen,  7  Ala.  706,  it  was  held,  that 
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"  our  statute  authorizing  attachments  in  favor  of  a  resident  cit- 
izen, against  the  executor  or  administrator  of  a  non-resident 
debtor,  can  only  bo  levied  on  the  property  of  the  deceased  with- 
in this  State,  which  has  not  come  into  the  possession  of  the  per- 
sonal representative,  so  as  to  be  assets  in  his  hands."  And  in 
Hemingway  v.  Moore  &  Crenshaw,  11  Ala.  615,  in  which  a  for- 
eign creditor  sought,  by  process  ot  attachment,  to  charge  the  prop- 
erty of  a  foreign  debtor,  which  was  found  in  this  State,  with  the 
payment  of  his  dtbt,  (the  administrators  of  said  decedent  being 
also  non-residents,)  the  court  held,  that  these  facts  appearing 
on  the  face  of  the  proceedings,  the  attachment  was  rightly 
quashed  on  motion.  The  reasons  given  are,  that  the  terms  of 
our  act  authorizing  attachments  against  foreign  executors  and 
administrators,  limit  the  remedy  to  resident  creditors,  and  that 
the  act  of  1824,  (Clay's  Dig.  57  §  9,)  giving  non-resident  cred- 
itors the  benefit  of  our  attachment  laws  against  non-resident 
debtors,  was  not  intended  to  give  them  the  benefit  of  this  par- 
ticular law.  And  the  court  further  says,  that  if  the  property, 
even  in  case  of  non-resident  executors,  had  ever  come  to  their 
possession,  it  would  not  be  subject  to  attachment  at  the  suit  of 
resident  creditors. 

If,  in  the  case  of  non-resident  executors,  an  attachment  will 
not  lie  after  they  have  reduced  the  property  sought  to  be  charged 
by  the  attachment  into  possession,  it  is  clear  that  the  attach- 
ment cannot,  be  upheld,  when  issued  against  a  resident  executor 
or  administrator,  who,  it  is  shown  by  the  attachment  itself,  has 
the  possession  of  the  property  at  the  time  of  its  issue;  and  such 
is  the  case  under  consideration. 

2.  Is  such  attachment  void,  or  voidable  only  ?  If  the  latter, 
then  it  can  be  attacked  only  in  a  direct  proceeding.  If  the  for- 
mer, it  may  be  attached  collaterally. 

In  this  State,  justices  of  the  peace  have  no  civil  jurisdiction, 
except  such  as  is  conferred  on  them  by  statute.  When  they 
pretend  to  act  in  matters  over  which  the  statute  gives  them  no 
authority,  all  such  acts  are  coram  non  judice,  and  void.  They 
cannot  be  regarded  as  errors  or  irregularities,  for  these  terms 
imply  departures  from  the  rule  of  proceeding,  or  mistakes  of 
law  in  the  progress  of  the  case,  in  a  court  having  rightful  juris- 
diction of  the  subject  matter  of  controversy ;  and  when  they 
are  found  to  exist,  they  can  only  be  corrected  by  appeal,  or 
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writ  of  error,  or  some  other  direct  proceo(lins»  in  tlie  case  in 
which  they  occur. 

Our  attachment  law  does  not,  hy  its  terms,  authorize  a  jus- 
tice of  the  peace  to  issue  a  writ  of  attacliment  against  a  domes- 
tic executor  or  administrator,  and  such  process,  issued  by  him, 
is  merely  void,  and  its  levy  can  operate  no  lien  in  favor  of  the 
party  suing  it  out,  or  justify  the  levy  made  under  it. 

It  follows,  from  what  has  been  said,  that  the  attachment  in 
favor  of  Lane  v.  Menifee,  administrator  of  Lewis,  is  void,  and 
should  not  have  been  permitted  to  bo  read  to  the  jury,  for  any 
purpose,  in  the  court  below. 

3.  It  was  also  error  to  allow  the  judgment  in  the  attachment 
suit  to  be  read  in  evidence  to  the  jury,  when  it  was  objected  to 
by  the  claimant.  It  was  wholly  irrelevant  to  the  issue,  and 
could  only  tend  to  embarrass  the  case,  and,  perhaps,  mislead 
the  jury.  Tiic  validity  or  invalidity  of  the  claim  of  the  plain- 
tiff in  attachment,  against  the  estate  of  Lewis,  could  not  arise 
on  the  trial  of  tiie  right  of  property,  as  it  formed  no  part  of  the 
issue,  nor  had  the  claimant  of  the  property  the  right  to  contro- 
vert it ;  consequently,  the  judgment  could  prove  no  fact  involv- 
ed in  the  trial,  and  should  not  have  been  read,  when  it  was 
objected  to. 

4.  The  charge  refused  by  the  court  should  have  been  given. 
We  have  seen  that  the  attachment,  under  which  the  levy  was 
made,  is  void  as  a  process,  and  consequently  its  levy  created  no 
lien  in  favor  of  the  plaintiff  in  that  suit.  We  have  already 
held,  that  to  justify  the  trial  of  the  right  of  property,  under 
our  statute,  the  property  must  be  levied  on  by  a  valid  process 
in  the  hands  of  the  proper  officer.  -  Brah^y  v.  Clark,  22  Ala. 
361. 

The  judgment  oi'  the  court  below  must  be  reversed  ;  and  as 
the  points  decided  are  conclusive  of  the  case,  both  in  this  court 
and  the  court  below,  it  is  unnecessary  to  remand  it. 
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LAY'S  EXECUTOR  vs.  LAWSON'S  ADM'R. 

1.  In  an  action  at  law  between  the  administrators  of  two  estates  concerning 
the  title  to  slaves,  a  woman  who  was  the  widow  of  both  of  the  decedents 
is  an  incompetent  witness  for  the  administrator  of  the  estate  which  has 
the  smaller  number  of  distributees. 

2.  When  a  witness  who  is  shown  to  be  incompetent  on  his  voir  lire,  is  nev- 
ertheless allowed  to  testify,  facts  pi'oved  by  him  on  his  examination  in 
chief  cannot  be  looked  to  for  the  purpose  of  curing  the  error. 

3.  The  requisition  of  the  statute  regulating  sales  by  executors  and  admin- 
istrators, which  prescribes  that  the  purchaser  shall  give  *'  bond  with  ap- 
proved security,"  (Clay's  Digest  223  §  13,)  is  directory  only,  and  not 
mandatory  ;  and  the  failure  to  observe  it  does  not  render  the  sale  void. 

4.  When  an  order  of  sale  made  by  the  Orphans'  Court  does  not  on  its  face 
appear  to  have  been  granted  on  the  application  of  the  administrator,  that 
fact  will  be  presumed  after  the  lapse  of  twenty  years. 

5.  A  purchaser  at  an  administrator's  sale,  who  does  not  give  bond  with  ap- 
proved security  as  required  by  the  statute,  but  takes  possession  of  the 
property,  holds  adversely  to  the  administrator,  and  may  acquire  a  perfect 
title  under  the  statute  of  limitations  of  six  years. 

6.  A  bailment  terminates  when  the  objects  for  which  it  was  made  are  ac- 
complished, and  it  then  devolves  on  the  bailee  to  return  the  property ;  and 
if  he  fails  to  do  so,  he  is  liable  for  damages __in  detinue  without  a  special 
demand. 

7.  In  detinue  for  a  slave,  a  plea  alleging  the  slave's  death  since  the  last  con- 
tinuance is  bad  on  demurrer. 

8.  Adverse  possession  for  the  time  prescribed  as  a  bar  by  the  statute  of 
limitations,  may  be  given  in  evidence  under  the  plea  of  the  general  issue 
in  detinue. 

Error  to  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

Detinue  by  Alexander  Lawson,  as  administrator  of  Elijah 
Lawson,  deceased,  against  Thomas  T.  Tyree,  executor  of  Amos 
Lay,  deceased,  for  several  slaves,  one  named  Isaac,  another 
named  Martha,  and  the  others  her  children.  The  defendant 
pleaded  :  1,  JYon  detinet ;  2.  The  statute  of  limitations  of  six 
years  ;  3.  That  the  slave  Martha  had  died  since  the  last  con- 
tinuance. The  plaintiflf  joined  issue  on  the  first  plea,  replied 
specially  to  the  second,  and  demurred  to  the  third ;  and  the  de- 
murrer was  sustained.  It  is  unnecessary  to  notice  the  other 
pleadings,  as  they  do  not  enter  into  the  opinion  of  the  court. 
45 
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On  the  trial,  the  plaintiff  introduced  Elziabeth  Lay  as  a  vrit- 
ness,  who  testified,  on  voir  dire,  that  she  was  the  widow  of  said 
Elijah  Lawson,  deceased,  and  had  by  him  tliree  children  then 
living;  that  said  Lawson  died  in  1828,  in  Greene  County,  Ala- 
bama; that  in  1832  she  married  said  Amos  Lay,  the  defendant's 
testator,  who  had  children  then  living  by  a  former  wife,  and  that 
she  had  three  children  by  him,  all  of  whom  were  living ;  and 
that  the  estate  of  neither  of  her  said  husbands  had  been  de- 
clared insolvent.     Upon  this  state  of  facts,  the  court  decided 
that  she  was  a  competent  witness,  and  the  defendant  excepted. 
Upon  her  examination  in  chief  this  witness  testified,  that  at 
the  death  of  her  first  husband,  said  Lawson,  she  was  left  with 
three  small  children,  the  oldest  seven,  and  the  youngest  three 
years  of  age  ;  that  in  1 828  Sanderson,  his  administrator,  sold 
at  public  auction,  to  the  highest  bidder,  the  girl  Martha,  who  was 
then  about  six  years  old ;  that  she  became  the  purchaser  at 
this  sale,  and  took  the  girl  Martha  into  her  possession,  claiming 
her  as  her  own  property,  and  kept  her  until  her  marriage  with 
Lay  in  1832  ;  that  said  girl  went  into  Lay's  possession  on  his 
marriage  with  witness,  and  was  held  and  claimed  by  him  from 
that  time  until  his  death,   which  occurred  in  Greene  County, 
Alabama,  in  1851 ;  that  said  girl  then  went  into  the  possession 
of  the   defendant,  as  his  executor  ;  that  the  other  slaves  now 
sued  for,  except  Isaac,  were  the  children  of  said  Martha  ;  that 
upon  said  sale  and  purchase  of  said  Martha,  witness  did  not 
give  bond  with  approved  security  for  the  purchase  money,  nor 
did  she  give  any  note  or  obligation  in  writing ;  that  the  admin- 
istrator did  not  ask  or  require  any  at  the  time,  nor  has  he  since 
asked  or  required  any  ;  that  she  has  never  paid  the  purchase 
money  of  said  slave,  nor  has  she  ever  been  asked  to  pay ;  that 
said  Sanderson  continued  to  act  as  administrator  of  said  Law- 
son  until  his  death,  which  occurred  in  1834,  never  having  made 
a  final  settlement  or  distribution  of  said  estate  ;  that  the  slave 
Isaac  was  the  property  of  said  Lawson  at  the  time  of  his  death, 
and  was  never  sold   by  said  administrator,  but  was  left  by  him 
with  witness  to  help  to  raise  and  support  her  said  three  children 
by  Lawson  ;  that  said  administrator  had  never  demanded  said 
slave  either  of  her  or  her  second  husband,   Lay,   and   that  said 
slave  was  so  held  until  the  death  of  said  Lay. 
The  plaintiff  also  proved,  that  there  had  been  no  admioistra- 
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tion  on  the  estate  of  said  Lawson  from  the  death  of  Sanderson, 
in  1834,  until  August,  1851,  when  letters  of  administration  de 
bonis  non  were  granted  to  plaintiiF. 

It  was  further  proved  that  said  order  of  sale,  under  which 
said  Martha  was  sold,  was  made  after  the  grant  of  letters  of 
administration  to  said  Sanderson,  and  was  as  follows  : 

"  Orphans'  Court,  September  Term,  1828." 

"  Ordered  by  the  court  that  Lemuel  G.  Sanderson  be  author- 
ized and  required  to  expose  to  sale  so  much  of  the  personal 
property  belonging  to  the  estate  of  Elijah  Lawson,  deceased, 
as  shall  be  sufficient  to  pay  the  debts  due  from  said  estate,  on 
giving  such  notice  by  advertisement  as  the  law  requires,  on  a 
credit  of  six  months,  to  the  highest  bidder  at  public  vendue,  ex- 
cept the  crop,  and  that  he  permitted  to  sell  that  at  public  or 
private  sale  as  to  him  may  seem  best." 

Upon  this  state  of  facts,  the  court  charged  the  jury,  that,  if 
Mrs.  Lay  failed  to  give  bond  or  note  with  approved  security, 
for  the  girl  Martha,  it  vyas  not  a  compliance  with  the  terms  of 
sale,  and  the  sale  was  void  as  against  the  plaintiff,  and  that  the 
statute  of  limitations  interposed  no  bar  to  a  recovery  ;  that,  as 
to  the  slave  Isaac,  no  demand  previous  to  the  issue  of  thj  writ 
was  necessary  to  entitle  the  plaintiff  to  his  right  of  action  ;  but, 
unless  he  made  such  demand,  he  was  only  entitled  to  hire  from 
the  issue  of  the  writ.  To  this  charge  the  defendant  excepted, 
and  asked  the  court  to  give  several  other  charges,  which  it  is  un- 
necessary to  set  out,  as  the  opinion  is  based  on  the  charge  given. 

The  rulings  of  the  court  upon  the  pleadings  and  evidence,  as 
above  shown,  and  the  charges  given  and  refused,  are  here  as- 
signed for  error. 

S.  F.  Hale,  for  plaintiff  in  error  : 

1.  Elizabeth  Lay,  being  the  widow  of  Elijah  Lawson,  de- 
ceased, and  a  distributee  of  his  estate,  was  incompetent  on  the 
ground  of  interest  to  testify  for  his  administrator  ;  and  her  in- 
terest appearing,  the  party  offering  her  must  show  that  her  in- 
terest is  balanced  ;  and  this  is  not  done  by  showing  that  she  was 
also  the  widow  of  defendant's  testator,  and  that  she  had  three 
children  by  each  husband,  especially  when  it  appears  that  her 
last  husband,  against  whose  estate  she  is  offered,  has  other  chil- 
dren living.— 10  Ala,  900 ;  6  Ala.  656. 
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2.  That  part  of  tho  statute  which  requires  purchasers  at  ad- 
ministrators' sales  to  give  "  bond  with  approved  security," 
(Clay's  Digest  223  §  13,)  is  directory  merely,  and  not  manda- 
tory ;  and  therefore  the  sale  made  by  Lawsou's  administrator 
in  1828,  being  under  an  order  of  tho  Orphans'  Court,  at  public 
auction,  after  notice  given  as  required  by  law,  (if,  as  insisted  by 
defendant  in  error,  the  administrator  delivered  the  property  to 
the  purchaser,)  was  a  good  act  of  administration,  and  divested 
the  estate  of  the  title  to  tho  girl  Martha :  it  was  not  rendered 
void  by  her  failure  to  comply  with  the  terms  of  the  sale,  by  giv- 
ing bond  with  security.  Such  was  the  doctrine  held  applicable 
to  sheriffs'  sales,  who,  like  administrators,  are  only  authorized 
to  sell  for  ^lie  purposes  and  under  tho  restrictions  imposed  by 
law.— 3  Strobh.  217  ;  8  Ala.  163.  If  that  clause  be  held  to 
be  mandatory,  it  must  be  strictly  pursued,  and  no  substitute  to 
which  the  parties  may  resort  can  be  effective  to  pass  the  title, 
although  the  interest  of  the  estate  may  be  equally  protected  in 
the  particular  case. — Humphries  &  VVier  v.  Davis,  4,Ala.  443, 
where  it  was  held,  in  a  case  where  the  administrator  had  sold 
the  property  at  private  sale,  in  violation  of  the  inhibition  of  the 
statute,  that  the  sale  was  void,  and  conveyed  no  title,  although 
the  interest  of  the  estate  was  fully  protected,  the  property 
having  been  sold  for  a  full  price,  the  purchase  money  received, 
and  applied  in  due  course  of  administration.  But  we  hold,  that 
this  question  has,  in  effect,  been  passed  upon,  both  by  this  court 
and  in  Mississippi,  where  a  like  statute  is  in  force.  In  Kavan- 
augh  &  Wife  v.  Thompson  &  Wife,  16  Ala.  817,  where  an 
administrator  had  sold  property  at  private  sale,  it  was  held, 
that  he  was  chargeable  on  final  settlement,  at  the  election  of  the 
distributees,  with  the  value  of  the  property,  because  by  his  illegal 
act  he  had  been  guilty  of  a  conversion.  But  in  Dean  &  Wife 
v.  Rathbone's  Adm'r,  15  Ala.  333,  where  the  administrator 
had  sold  the  property,  and  permitted  it  to  be  carried  out  of  the 
State,  and  six  months  afterwards  took  the  bond  of  a  third  per- 
son, with  security,  which  proved  insolvent,  this  court  held  the 
administrator  not  chargeable  on  final  settlement  with  the  amount 
so  lost,  because,  as  the  court  held,  he  had  acted  in  good  faith 
and  with  due  diligence.  But,  if  this  provision  of  the  statute 
is  mandatory,  his  failure  to  take  bond  and  security  from  the 
purchaser,  upon  the  delivery  of  tho  property,  was  a  violation  of 
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law,  and,  under  the  decision  of  Kavanaugh  v.  Tiiompson,  supra, 
would  have  rendered  him  liable,  at  all  events,  for  any  loss  which 
the  estate  might  sustain  thereby.  Again  ;  if  that  clause  of  the 
statute  is  mandatory,  a  sale  contrary  to  its  provisions  is  void. — 
Fambro  v.  Gantt,  12  Ala.  298 ;  Smedes'  Digest  255  §  218. 
And  the  vendee,  although  in  possession  of  the  property,  can  re- 
sist the  payment  of  the  purchase  money.  But  in  1  Smedes  & 
Mar.  Ch.  172,  where  the  administrator  had  taken  the  notes  of 
a  third  person,  endorsed  to  him,  upon  the  sale  of  property  be- 
longing to  the  estate,  the  court  held  that  the  payment  of  the 
purchase  money  could  be  enforced,  and  set  up  a  statutory  lien 
on  the  property  for  that  purpose,  which  could  not  have  been 
done  if  the  sale  were  void.  And  this  court  has  often  held  that 
a  purchase  by  an  administrator  at  his  own  sale,  where  it  is  im- 
possible in  the  nature  of  things  that  bond  with  security  can  be 
given  by  the  purchaser,  is  valid,  and  vests  the  title  to  the  prop- 
erty in  the  purchaser. 

3.  As  we  understand  the  facts  disclosed  in  the  bill  of  excep- 
tions, Sanderson  did  not  consent  that  Mrs.  Lawson  should  take 
possession  of  the  girl  Martha,  or  in  any  way  waive  his  rights  in 
that  behalf;  nor  was  it  submitted  to  the  jury  to  find  how  the 
facts  were  in  this  respect,  but  the  charge  of  the  court  was  upon 
grounds  wholly  independent  of  any  considerations  of  this  kind, 
and  rested  simply  upon  the  fact  that  the  purchaser  did  not  com- 
ply with  the  terms  of  the  sale.  The  administrator,  then,  having 
sold  the  property  in  comformity  with  the  provisions  of  the  stat- 
ute, and  done  nothing,  so  far  as  the  record  discloses,  to  estop 
himself  from  suing  the  purchaser,  either  for  the  purchase  money 
or  the  slave,  if  she  failed  or  refused  to  comply  with  the  terms  of 
the  sale,  a  right  of  action  then  accrued  to  him. — 3  Strobh.  217  ; 
8  Ala.  153.  And  as  the  statute  of  limitations  then  commenced 
to  run  against  him,  the  slave  being  thereafter  held  adversely  to 
him  and  all  others,  it  was  not  arrested  by  his  death  in  1834. — 
3  Stewart  180  ;  Lee  v.  Leachman,  22  Ala.  452. 

4.  At  the  time  of  the  marriage  of  Amos  Lay  with  Mrs. 
Lawson,  in  1832,  she  was  holding  and  claiming  the  slave  Mar- 
tha as  her  own  property,  and  by  virtue  of  the  marriage  he  be- 
came, in  law,  a  bona  fide  purchaser  of  the  property  for  valuable 
consideration,  and  without  notice,  and  is  therefore  entitled  to 
protection, — Sterry  &  Wife  v.  Arden,  1  Johns.  Ch.  261. 
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6.  The  statute  of  limitations  not  only  bars  a  recovery  of  per- 
sonal property,  but,  in  favor  of  a  bona  fide  purchaser,  absolute- 
ly changes  the  title  thereto. — Howell  v.  Hair,  15  Ala.  198  ; 
Jones  V.  Jones,  18  Ala.  253,  and  cases  there  cited.  It  may, 
therefore,  be  well  set  up  by  way  of  plea,  or  relied  on  as  a  muni- 
ment of  title  under  the  general  issue ;  and  in  this  case,  the 
record  shows  that  there  was  no  demurrer  to  plaintiff's  second 
replication  to  the  plea  of  the  statute. 

6.  If  it  were  true,  as  contended  by  defendant  in  error,  that 
the  sale  by  Sanderson  to  Mrs.  Lawson  was  illegal  and  void,  then 
it  did  not  divest  Sanderson  of  the  legal  title  to  the  property, 
for  a  void  act  cannot  divest  any  one  of  title ;  and  being  held  and 
claimed  by  Lay,  a  bona  fide  purchaser  for  valuable  consideration 
without  notice,  as  his  own  property,  in  opposition  to  Sanderson's 
legal  title,  and  adversely  thereto,  from  the  time  of  his  marriage 
in  1832,  his  title  will  be  perfected  by  the  mere  lapse  of  time, 
(Howell  V.  Hair,  supra;)  and  the  fact  that  Sanderson  had,  by 
his  own  voluntary  illegal  act,  created  an  estoppel  to  a  recovery 
by  himself,  cannot  deprive  a  bona  fide  purchaser  of  his  legal 
right  to  have  his  title  perfected  by  lapse  of  time,  or  bring  the 
case  within  any  of  the  exceptions  of  the  statute ;  and  courts 
will  not  extend  these  exceptions. — 1  Cowen  356  ;  16  Wend. 
572;  17  Ala.  372. 

7.  The  Orphans'  Court  has  plenary  jurisdiction  over  the  sub- 
ject matter  of  estates  of  deceased  persons  ;  and  having  juris- 
diction, its  orders  will  be  presumed  to  be  correct,  especially 
after  the  lapse  of  more  than  twenty  years. 

8.  As  to  the  slave  Isaac  :  Detinue  will  not  lie  to  recover  a 
slave  hired  out  to  continue  in  the  service  of  the  hirer  until  de- 
manded, without  a  special  demand.— 1  Stewart  254 ;  18  Ala. 
376 ;  4  Dcv.  &  Bat.  354. 

9.  The  unlawful  detainer,  and  not  the  original  taking,  is  the 
gist  of  the  action  of  detinue ;  and  therefore  damages  can  only 
be  recovered  from  the  date  of  the  demand,  or  from  the  bringing 
of  the  suit  if  no  demand  is  made. — Tunstall  v.  McClelland,  1 
Bibb  186;  3  Porter  279;  5  Ala.  3U4;  5  Dana  34;  2  Texas  130. 

10.  The  record  discloses  that  the  last  charge  asked  by  de- 
fendant below,  was  in  reference  to  the  hire  of  the  slave  Isaac, 
and  asserting,  as  it  does,  a  correct  legal  proposition,  it  should 
have  been  given. 
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11.  No  supposed  defect  in  the  order  of  the  Orphans'  Court 
for  the  sale  of  the  property,  can  avail  the  defendant  in  error, 
because,  in  his  fifth  replication  to  defendant's  plea  of  the  statute 
of  limitations,  he  concedes  the  regularity  of  the  order,  and  relies 
alone  upon  the  purchaser's  failure  to  comply  with  the  terms  of 
the  sale. 

12.  In  answer  to  the  point  made  by  defendant's  counsel  in 
reference  to  the  pleadings,  it  will  be  seen  from  an  examination 
of  the  record,  especiall-  the  judgment  entry,  that  there  is  no  de- 
murrer to  the  plaintiff's  second  replication  to  the  plea  of  the 
statute  of  limitations,  but  issue  thereon. 

R.  H.  Smith,  contra  : 

Mrs.  Lay  was  a  competent  witness.  The  objector  must 
show  that  the  witness  offered  has  a  present,  certain,  vested  in- 
terest against  him  ;  if  the  interest  is  of  a  doubtful  character, 
the  objection  only  goes  to  his  credit.  The  witness  being  always 
piesumed  competent,  it  is  the  duty  of  the  objector  to  show  him 
incompetent ;  and  if  he  fails  satisfactorily  to  establish  it,  the 
witness  is  to  be  sworn. — 1  Green.  Ev.  890  ;  8  Porter  438  ;  3 
Gill  &  J.  857  ;  6  Ala.  648.  When  the  whole  ground  of  ob- 
jection is  based  on  what  the  witness  says,  all  he  says  must  be 
taken  together. — 1  Green,  Ev.  §  422-  On  the  most  favorable 
view  for  the  plaintiff  in  error,  neither  the  court  nor  the  witness 
could  tell  which  way  her  interest  was.  It  might  take  one  half 
of  the  recovery  to  pay  Lawson's  debts,  while  none  of  the  prop- 
erty might  be  required  to  pay  Lay's  debts;  and  thus  her  inter- 
est might  be  with  defendant  below,  although  there  were  more 
distributees  of  Lay's  estate  than  of  Lawson's.  Therefore,  the 
objector  should  have  shown  more  than  he  did.  Taking  all  the 
witness  said  together,  the  uncertainty  of  interest  is  still  more 
apparent.  Both  estates  were  solvent,  but  to  what  extent,  or 
whether  they  would  close  solvent,  could  not  be  told. 

But  the  interest  of  the  witness  was  adverse  to  the  defendant 
in  error.  If  Lawson's  estate  recovered,  the  witness  would  lose 
all  share  of  it  as  a  distributee  of  Lay's  estate,  of  course  ;  but  if 
Lay's  estate  succeeded,  she  would  get  a  share  of  it,  or  its  value, 
in  this  way:  the  property  remaining  part  of  Lay's  estate,  she 
would  get  her  share  of  it ;  Lawson's  administrator  could  make 
Sanderson  account  for  the  devastavit,  and   the  sum  obtained 
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•would,  in  part,  bo  received  by  her  as  distributee — Clay's  Dig. 
221  §  4.  Again  ;  should  Lawson's  estate  recover,  Lay's  ex- 
ecutor could,  by  bill  in  chancery,  enjoin  her  share  in  it  from 
Lawson's  estate,  on  the  ground  that  she  should  not  injure  the 
estate  by  her  own  wrong,  and  on  the  ground  that  she  received 
the  property  and  should  not  participate  in  the  fruits  of  her  own 
wrong. — Weir  v.  Davis,  4  Ala.  44G.  This  would  bo  so,  unless 
this  right  was  obliterated  by  her  marriage  with  Lay.  If  it  was, 
it  is  shown  above  that,  by  plaintiff's  failure  to  recover,  she 
would  get  distribution  from  both  estates  ;  if  the  right  was  not 
destroyed  by  marriage  to  Lay,  us  said,  she  would  be  enjoined, 
and  prevented  from  participating  in  the  fruits  of  the  recovery  j 
and  this  too  shows  how  uncertain,  remote  and  contingent  the  in- 
terest of  the  witness  is  either  way. 

As  to  the  merits  of  the  case:  The  statute  of  1809,  (Clay's 
Dig.  223  §  13,)  is  not  directory,  in  requiring  that  the  adminis- 
trator shall  take  bond  with  security  from  the  purchaser.  If  so, 
every  provision,  except  the  prohibition  against  selling  at  private 
sale,  is  directory  ;  for,  by  the  same  language,  in  the  same  sen- 
tence, it  shall  be  his  duty  to  apply  to  the  court  for  and  obtain  an 
order  of  sale,  and,  on  selli^ig,  take  the  purchaser's  bond  with 
approved  security.  The  following  authorities,  however,  show 
that  the  order  of  sale,  and  of  course  taking  bond  and  security, 
are  requisite  to  a  valid  sale. — Ventress  v.  Smith,  10  Peters 
173  ;  Weir  v.  Davis,  4  Ala.  444 ;  Dearman  v.  Dcarman,  4 
Ala.  526  ;  Swink's  Adm'r  v.  Snodgrass,  17  Ala.  (552  ;  Fam- 
bro  V.  Gantt,  12  Ala.  298 ;  Steger  v.  Bush,  1  Sm.  &  M.  Ch. 
R.  18"^.  Upon  this  statute  tho  Supreme  Court  of  Mississippi 
have  made  the  same  decision  in  many  cases. 

It  is  said,  however,  that  Steger  v.  Bush,  supra,  holds  the 
sale  voidable  only  ;  but  this  is  not  the  principle  upon  which  they 
hold  that  the  statutory  lien  of  Mississippi  could  be  enforced  :  it 
is,  that  the  purchaser  is  estopped  from  setting  up  the  illegality 
of  the  sale.  But  foreclosing  the  mortgage  is  not  suing  on  the 
debt  ;  it  is  a  proceeding  in  rem,  to  subject  certain  property  be- 
cause of  a  lien. — Harbin  v.  Levi,  6  Ala.  899.  Fumbro  v.  Gantt 
may  be  opposed  to  Harbin  v.  Levi;  but  it  is  unnecessary  to  con- 
sider whether  it  is  or  not,  though  I  think  the  two  cases  re3oncil- 
able.  It  is  enough,  however,  to  show  on  what  principle  Steger 
y.  Bush  rested,  or  might  have  rested,  as  to  the  statutory  mort- 
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gage,  and  that  it  did  not  rest  on  the  view  of  the  contract's  being 
merely  voidable.  Kavanaugh  v.  Thompson,  16  Ala.  817,  is  re- 
lied on  to  sustain  the  position  that  the  sale  was  only  voidable  ; 
but  it  fails  to  the  point,  and  only  shows  that  distributees  may 
elect  to  hold  the  representative  liable  for  the  value  of  the  prop- 
erty. 

In  Dean  and  Wife  v.  Rathbone,  15  Ala.  328,  no  question 
was  made,  because  the  note  of  a  third  person  was  taken,  and 
hence  it  was  not  decided  ;  nor  is  it  important  now  to  consider 
that  question.  Because  the  note  and  security  of  a  third  per- 
son may  be  taken,  non  constat  that  the  sale  is  good  without  any 
note  or  payment.  The  possession  may  be  delivered  at  the  ad- 
ministrator's risk  before  the  terms  are  complied  with,  and  if 
they  are  afterwards  complied  with  the  sale  may  be  perfected  ; 
but  it  does  not  follow  that  the  sale  is  good,  or  only  voidable,  if 
never  complied  with.  The  record  shows  an  order  of  sale  by  the 
court,  but  it  does  not  show  that  it  was  "  on  the  application  of 
the  administrator."  The  order  must  show  everything  to  sus- 
tain the  jurisdiction  ;  not  doing  so,  it  was  void,  and  the  sale 
was  without  order  of  court  in  fact. — Clay's  Digest  223  §  13  ; 
3  Ala.  674  ;  6  Ala.  110. 

At  common  law,  a  sale  could  pass  no  title  without  compliance 
with  the  terms.  Without  the  statute,  however,  the  vendor 
might  waive  the  compliance,  and  deliver  the  property,  and  the 
sale  would  be  good.  The  statute  inhibits  that  assent,  and  it 
does  accomplish  that,  or  it  is  valueless.  Being  inhibited  from 
making  the  waiver,  it  is  not  an  act  binding  the  estate,  nor  is  it 
an  act  of  administration  ;  and  if  not,  no  title  passed. 

That  the  construction  contended  for  is  the  true  one,  is  appa- 
rent from  the  object  and  design  of  the  legislature.  It  would  be 
strange  to  say  that  a  public  sale  must  be  made,  but  it  could  be 
done  without  order  of  court,  and  that  the  whole  object  of  the 
statute,  towit :  the  protection  and  security  of  the  estate,  might 
be  defeated  by  dispensing  with  the  last,  the  most  important,  re- 
quisition, reaping  the  fruits  of  the  sale  by  securing  the  pay- 
ment of  the  money. 

Cochran  v.  Roundtree,  3  Strobh.  Law  R.  217,  is  relied  on  to 

prove  that  deliver}''  perfects  the  sale.     The  case  only  decides 

that  it  does  against  a  sheriff ;    and  conceding  the  law  of  South 

Carolina  to  be  as  restrictive  as  our  statute  now  under  consider- 
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ation,  which  does  not  by  any  means  appear,  nor  is  it  to  be  infer- 
red, yet  it  is  nothing  but  tlio  doctrine  of  Pistol  v.  Street,  5 
Porter  64.  The  nlnintitr  in  execution  couhl  not  re-levy,  as  is 
well  said  in  that  case,  because  he  had  one  full  levy,  and  defend- 
ant had  lost  his  property  by  it.  Of  course  he  could  not  make 
anotlver  levy  on  it,  or  on  any  other  property  of  the  defendant's, 
but  must  look  to  the  sheriff.  The  case,  therefore,  is  without 
analogy ;  it  depends  on  well  settled  principles  applicable  to 
levies  and  sheriff's  sales. 

Defendant  below  could  not  protect  himself  under  the  doctrine 
of  a  bona  fide  purcliaser.  The  doctrine  of  sales  in  market  overt 
has  no  existence  in  this  country. — Ventress  v.  Smith,  10  Peters 
173;  tlull  V.  Clarke,  14  Sm.  &  M.  186;  Weir  v.  Davis,  4 
Ala.  442  ;  Beasley  v.  Mitchell,  9  Ala.  780. 

The  statute  of  limitations  does  not  run.  The  proposition  is, 
that,  if  the  sale  was  void,  the  title  remained  in  Lawson,  and  the 
holding  was  adverse.  The  true  proposition  is,  that  the  title  re- 
mained in  the  estate.  But,  taking  the  proposition  as  stated, 
the  deduction  is  wrong,  for  the  title  must  not  only  be  in  some 
one  in  esse,  but  in  some  one  capable  of  suing. — Murray  v.  East 
India  Co.,  5  Barn.  &  Adol.  Gil ;  Angell  on  Limitations  55,  and 
cases  cited  in  note  1  ;  G  Ala.  605  ;  2  Porter  171 ;  3  Stewart 
172;  18  Ala.  828. 

It  is  said  the  record  does  not  show  that  Sanderson  assented 
to  the  widow's  receiving  possession,  and  therefore  he  was  not 
estfjpped,  but  c<»uld  liave  sued ;  that  the  statute  of  limitations 
began  to  run,  and  continued.  The  bill  of  exceptions  must  be 
construed  most  strongly  against  the  piaintifl"  in  error.  But, 
without  this,  it  shows  that  the  widow  bid  off  the  girl  Martha, 
took  her  into  possession,  held  her  as  her  own,  and  had  never 
been  required  by  Sanderson  to  pay  for  her,  or  to  give  her  note  ; 
nor  has  she  ever  paid  for  her.  It  must  be  supposed  that  the 
question  of  Sanderson's  having  parted  with  the  possession  was 
conceded,  or  that  the  question  was  properly  referred  to  the  jury, 
and  not  excepted  to.  Again ;  the  facts  set  forth  in  the  bill 
justified  the  court  in  even  assuming  the  fact,  and  all  the  charges 
asked  show  that  this  fact  was  not  disputed. 

Again  ;  the  transaction  between  Sanderson  and  the  widow 
was  a  fraud  on  the  estate,  and  the  statute  could  not  run. — Pow- 
ell V.  Wragg  &  Stewart,   13  Ala.  161 ;  Beach  v.    Catlin,  4 
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Day's  R.  284.  The  crying  oflF  the  property  gave  no  title  ;  an 
act  of  sale,  begun  by  it,  failed,  and  the  transaction  became  a 
private  sale ;  this  was  an  act  conceded  to  be  inhibited  by  the 
statute,  which  estopped  the  administrator  from  suing,  and 
thereby  prevented  the  statute  from  running. 

As  to  the  slave  Isaac,  the  possession  was  not  adverse. — An- 
gell  on  Limitations  402  §  6,  329  §  27,  327  H  8,  9  ;  Ward 
V.  Ruder,  2  Har.  &  IvicH.  145;  Strong  v.  Stror.g,  6  Ala.  347. 
Nor  was  that  of  Lay,  on  marriage,  as  has  been  before  shown. — 
The  evidence  shows  that  Isaac  was  never  held  adversely  by 
Lay  or  wife,  and  the  charges  asked  concede  it.  3y  the  terms 
of  the  contract,  it  could  not  become  adverse  until  the  children 
were  grown,  and  the  proof  shows  that  Sanderson  was  then  dead, 
and  there  was  no  representative  until  shortly  before  suit. — 
Clark  V.  Hardiman,  2  Leigh  317  ;  Boat'.vnght  v.  Meiggs,  4 
Munf.  145.  By  the  contract,  the  bailment  terminated  when  the 
children  were  raised,  and  hire  should  have  been  recovered  for 
Isaac  from  that  time  ;  the  charge  that  plaintiff  could  only  re- 
cover his  hire  from  suit  brought,  was  error  against  us. 

It  is  insisted  that  a  demand  of  Isaac  should  have  been  made 
before  suit  brought.  But  the  bailment  had  ended ;  the  party 
should  not  have  pleaded,  and  put  plaintilT  on  proof  of  title, 
but  should  have  disclaimed  title,  and  offered  to  surrender  the 
slave.  This  has  been  decided  several  times,  even  in  trover  ;  in 
detinue,  no  demand  is  ordinarily  necessary. 

It  is  also  insisted  that,  in  detinue,  damages  for  the  detention 
of  the  property  are  only  recoverable  from  demand  or  suit 
brought ;  but  this  action  is  nothing  but  debt  in  the  detinet^  and 
the  recovery  of  ddmages  is  for  the  unlawful  detention,  and  must 
be  damages  for  the  time  it  was  unlawful. — Glasscock  v.  Hayes, 
4  Dana  58;  Miles  v.  Allen,  6  Ired.  88.  The  authorities  which 
hold  general  language  seemingly  adverse  to  this,  use  it  in  refer- 
ence to  particular  facts,  making  it  true  in  the  case  in  hand,  but 
having  nothing  to  do  with  the  general  doctrine. 

The  foregoing  propositions  show  that  the  demurrer  was  prop- 
erly sustained  to  defendant's  rejoinder.  That  the*^  demurrer 
was  properly  sustained  to  the  third  plea,  see  Bell  v.  Pharr,  7 
Ala.  SI  3  ;  Bettis  v.  Taylor,  8  Porter  564;  White  v.  Ross,  5  S. 
&  P.  123.  The  plea  was  not  puis  darrein  continuance.  Even 
could  the  plea  have  been  allowed  in  any  aspect,  it  coaU  only  be 
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to  prevent  a  recovery  of  the  slave,  and  to  confine  the  recovery 
to  her  value  ;  and  this  is  all  the  judgment  in  entered  for,  though 
the  authorities  would  have  justified  the  usual  entry  for  her. — 
In  no  aspect,  therefore,  was  dcicndant  injured  hy  rejecting  this 
plea. 

The  defendant  below  pleaded  the  statute  of  limitations  speci- 
ally, to  which  were  good  replications  ;  no  good  rejoinder  was 
pat  in.  The  plea,  then,  failed  on  an  issue  of  law.  Having 
been  heard  on  an  issue  as  to  the  statute  of  limitations,  he  was 
concluded  as  to  it,  and  should  not  have  been  allowed  again  to 
raise  it  in  the  case,  especially  as  the  plea  was  replied  to  and 
avoided  with  facta  to  which  he  could  not  respond. 

The  replications  having  embraced  the  question  of  valid  sale, 
&c.,  to  which  a  response  with  facts  was  unsuccessfully  attempt- 
ed, defendant  below  should  not  have  been  again  heard  on  the 
question  of  the  validity  of  that  sale.  To  allow  it  would  be,  to 
permit  the  party  to  speculate  with  a  double  chance  on  the  same 
matter. 

Detinue  is  an  action  ex  contractu,  and  a  count  in  debt  may  be 
added.  In  debt  against  a  personal  respensentative,  you  declare 
only  in  the  dttinet ;  yet  the  statute  of  limitations  must  be  spe- 
cially pleaded.  This  was  once  doubted,  but  is  now  settled. — 
1  Chitty's  Pleadings  481,  note  1.  And  there  is  no  action  ex 
contractu  in  which  the  statute  of  limitations  can  be  given  in  ev- 
idence under  the  general  issue. 

The  charge  asked  in  reference  to  the  hire  of  Isaac  is  double  : 
first,  that  no  hire  could  be  recovered  ;  secondly,  at  least  only 
from  suit.  It  was  asked  as  an  entire  proposition,  and  the  court 
was  not  bound  to  separate  it,  but  might  refuse  it  altogether. — 
Besides,  the  court  had  already  laid  down  the  law  on  the  ques- 
tion too  favorably  for  defendant. 

GOLDTH  WAITE,  J.— As  to  the  competency  of  Mrs.  Lay: 
In  McGuire  v.  Shelby,  20  Ala.  456,  we  held,  that  a  distributee 
of  an  estate  was  prima  facie  an  incompetent  witness,  when  his 
testimony  tended  to  increase  the  funds  of  the  estate.  In  the 
present  case,  the  witness  was  a  distributee  in  both  estates,  the 
one  represented  by  the  plaintiff,  and  the  other  by  the  defendant ; 
but  the  whole  number  of  the  distributees  of  the  estate  of  Law- 
Bon  were  but  four,  while  the  distributees  of  the  estate  of  Lay 
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exceeded  that  number.  It  follows  that  the  distributive  share  of 
the  witness  in  the  property,  if  recovered  by  the  plaintiff,  would 
be  larger  than  her  share  in  the  same  property  if  it  belonged  to 
the  estate  of  Lay.  Upon  these  facts,  therefore,  she  was  an  in- 
competent witness,  and  there  was  error  in  the  ruling  of  the  court, 
which  admitted  her  as  competent  to  testify. 

It  is  said,  however,  that  the  facts  disclosed  by  this  witness 
upon  her  examination  in  chief,  which  are  disclosed  by  the  re- 
cord, are  sufficient  to  repel  the  presumption  created  by  the  facts 
stated  on  her  examination  on  the  voir  dire.  It  is  unnecessary 
to  examine  the  testimony  referred  to.  for  this  purpose  ;  for,  con- 
ceding for  argument's  sake,  that  the  view  taken  by  the  counsel 
for  the  defendant  in  error  is  correct,  as  to  the  effect  of  this  evi- 
dence, we  all  agree  that  it  cannot  be  looked  to  to  cure  the  error 
previously  committed.  Upon  this  point  it  is  to  be  observed, 
that  the  issue  before  the  court  upon  the  voir  dire,  was  simply  as 
to  the  competency  of  the  witness.  That  issue  was  decided,  and 
another  and  a  different  issue  presented  to  the  jury.  If  the  evi- 
dence given  by  the  witness  upon  the  last  issue  had  been  sub- 
mitted to  the  court  upon  the  first,  it  may  be  that  the  defendant 
could  have  shown,  by  her  further  examination,  that  she  was  in- 
terested, notwithstanding  the  facts  proved  by  her  ;  but  matters 
which  might  thus  have  shown  the  existence  of  an  interest  on  her 
part  in  favor  of  the  plaintiff,  although  it  would  have  been  per- 
tinent to  the  issue  before  the  court,  would  not  necessarily  be 
connected  with  the  issue  before  the  jury,  and  in  that  case  would 
have  been  irrelevant.  The  counsel  had  the  right  to  stand  upon 
his  exception  as  taken,  and  could  not  be  required  to  try  the  same 
question  over  in  an  issue  framed  for  another  purpose,  and  which, 
by  the  rules  of  law  applicable  to  it,  might  not  allow  him  to  in- 
troduce the  same  evidence  as  upon  the  voir  dire. 

It  also  urged  that  the  sale  made  by  Sanderson,  the  first  ad- 
ministrator of  Lawson,  was  void,  for  the  reason  that  no  bond  or 
other  security  was  given  by  the  purchaser.  This  question  in- 
volves the  construction  of  the  first  section  of  the  act  of  1809, 
(Clay's  Dig.  223  §  13,)  which  is  in  these  words  :  "  It  shall  not 
be  lawful  for  any  executor,  administrator  or  guardian,  to  take 
the  estate,  or  any  part  thereof,  at  its  appraised  value,  or  to  dis- 
pose of  the  same  at  private  sale,  except  where  the  sale  is  direc- 
ted by  the  will  of  the  testator.     But  in  all  cases  where  it  may 
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be  necessary  to  sell  the  whole,  or  any  part  of  the  personal  estate 
of  any  testator  or  intestate,  it  shall  be  the  duty  of  the  executor, 
administrator  or  guardian,  to  apply  to  the  Orplians'  Court  of 
their  county  for  an  order  of  sale,  and  upon  obtaining  the  same 
to  advertise  the  time  and  place  of  such  sale,  in  three  or  more 
public  places  in  their  county,  at  least  thirty  days  previous  to 
the  day  of  sale,  and  then  and  there  proceed  to  sell  the  same,  at 
public  sale,  to  the  highest  bidder,  giving  at  least  six  months 
credit;  the  purchaser  giving  bond  with  approved  security."— 
It  has  been  settled  by  the  repeated  adjudications  of  this  court, 
that  a  private  sale  of  the  property  of  the  estate,  made  by  the 
administrator,  is  void. — Weir  v.  Davie,  4  Ala.  444 ;  Dearraan 
V.  Dearman,  4  Ala.  526  ;  Fambro  v.  Gantt,  12  Ala.  398 ; 
Swink  V.  Snodgrass,  17  Ala.  653.  The  effect  of  the  statute  is, 
to  declare  this  act  unlawful,  and  it  is  upon  this  ground  that  the 
decisions  referred  to  are  based  ;  but  it  does  not  necesserily  fol- 
low, that  the  same  consequences  result  from  a  failure  on  the  part 
of  the  administrator  to  observe  the  other  requisitions  prescribed 
by  the  same  section.  The  sale  is  not  declared  to  be  nugatory 
by  the  non-observance  of  such  requisitions ;  and  whether  they 
are  directory  or  mandatory,  must,  after  all,  depend  upon  the 
sound  constructfon  of  each  regulation,  and  of  apparent  legislative 
intention  with  regai-d  to  it. — Bank  of  United  States  v.  Dand- 
ridge,  12  Wheat.  64. 

We  entertain  no  doubt  that  it  was  the  object  of  the  legisla- 
ture, not  only  to  prevent  private  sales  of  the  property  belonging 
to  estates  by  the  administrator,  but  any  sale  whatever,  unless 
required  by  the  condition  of  the  estate,  or  the  nature  of  the 
property  proposed  to  be  sold ;  and  for  that  reason,  it  is  essential 
to  the  validity  of  administrators'  sales  that  the  authority  to  sell 
should  be  derived  from  the  court  charged  with  the  general  direc- 
tion and  superintendence  of  the  estate,  and  that  it  should  be 
public  ;  but  we  are  not  prepared  to  say  that  the  provisions  of 
the  act  which  prescribe  the  notice,  or  relate  to  the  security  which 
is  to  be  taken  from  the  purchaser,  stand  upon  the  same  grounds. 
On  the  contrary,  we  regard  them  rather  as  directions  to  the  admin- 
istrator, than  as  entering  into  the  essence  of  the  sale,  and  neces- 
sary to  its  validity.  If,  indeed,  the  last  requisition  was  man- 
datory, *t  would  seem  that  not  only  the  partfcular  description  of 
security  required  must  be  given,  but  that  it   must  be  given  by 
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the  person  specified  in  the  act.  The  statute  requires  the  bond 
of  the  purchaser,  with  approved  security.  The  term  "  bond" 
is  of  definite  and  settled  meaning ;  it  is  of  higher  sanctity  and 
greater  privilege  than  an  instrument  not  under  seal ;  and  we 
know  of  no  rule  which  would  allow  it  to  be  dispensed  with,  if  the 
requisition  was  other  than  directory.  The  same  principle  would 
apply  to  the  term  "  purchaser."  Yet  we  know  that  it  is  the 
general  practice  to  secure  the  purchase  by  note  with  security ; 
and  in  Dean  v.  Rathbone,  15  Ala.  328,  we  held  that  the  ad- 
ministrator was  discharged,  by  taking  the  bond  of  a  third  person 
with  security ;  and  this  decision  shows  that  the  entire  provision 
is  not  mandatory.  In  case  of  a  private  sale,  or  a  sale  without 
an  order  of  court,  the  personal  representative  acts  without  au- 
thority ;  but  the  giving  of  notice,  and  taking  security,  are  reg- 
ulations prescribed  for  the  exercise  of  his  authority,  applying 
only  to  the  mode  of  doing  the  act,  and  should  he  fail  to  observe 
them,  the  sale  may  be  avoided,  or  the  bond  of  the  administrator 
be  resorted  to,  but  the  sale  is  not  void. 

Neither  is  there  anything  in  the  objection  which  is  made  to 
the  order  of  sale  by  the  Orphans'  Court.  It  is  true,  that  it 
does  not  appear  upon  the  face  of  the  order  that  it  was  granted 
upon  the  application  of  the  administrator,  but  after  the  lapse  of 
twenty  years  it  may  fairly  be  presumed  that  it  was  so  made. — 
Gantt's  Adm'r  v.  Phillips,  at  this  term,  and  cases  there  cited. 

It  follows  necessarily  from  these  views,  that  the  charge  of  the 
court  as  to  the  statute  of  limitations  was  erroneous.  The  evi- 
dence shows  that  the  sale  was  made  in  1828,  and  that  upon  the 
sale,  Mrs.  Lawson,  the  purchaser,  acquired  possession,  and 
held  the  slave  as  her  own  property,  until  her  marriage  with  the 
defendant's  testator  in  1832;  and  that  from  that  time  until  his 
death  in  1851,  she  was  held  and  claimed  by  such  testator.  The 
first  administrator,  Sanderson,  could  have  brought  suit  for  the 
slave  on  the  failure  or  refusal  of  the  purchaser  to  give  security, 
and  the  possession  was  therefore  adverse,  and  upon  the  evidence 
as  stated  in  the  bill  of  exceptions  would  have  warranted  the 
charge,  that  a  perfect  title  as  to  the  slave  Martha  and  her  chil- 
dren was  vested  in  the  defendant's  testator  by  the  operation  of 
the  statute  of  limitations. — Howell  v.  Hair,  15  Ala.  164  ;  Jones 
v.  Jones,  18  Ala.  248. 

As  to  the  slave  Isaac,  there  was  no  error  in  the  charge  of  the 
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court  prejudicial  to  the  defendant.  The  evidence  showed  that 
he  was  hold  under  a  bailment  made  by  the  former  administrator  to 
Mrs.  Lawson,  and  there  was  no  evidence  tending  to  show  any 
adverse  possession  so  far  as  he  was  concerned.  The  baihnent, 
taken  most  favorably  for  the  defendant,  terminated  when  the 
objects  for  which  it  was  made  were  accomplished,  and  it  then 
devolved  upon  the  party  in  possession,  under  the  operation  of 
the  general  rule  in  cases  of  this  character,  to  return  the  slave 
if  there  was  any  person  authorized  to  receive  him. — Story  on 
Bailments  §414;  Benje  v.  Creagh,  21  Ala.  151.  As  to  him, 
therefore,  the  plaintiff  was  entitled  to  recover  damages  by  way 
of  hire,  from  the  taking  out  of  letters  of  administration  de  bonis 
non. 

The  matters  alleged  in  the  third  plea  constiuted  no  defence 
to  the  action,  and  the  demurrer  to  it  was,  therefore,  correctly 
sustained.— White  v.  Ross,  5  S.  &  P.  123  ;  Bottis  v.  Taylor, 
8  Port.  664 ;  Bell  v.  Pharr,  7  Ala.  813. 

As  to  whether  the  adverse  possession  for  six  years  could  be 
given  in  evidence  under  the  general  issue  in  the  present  action, 
it  is  certain  that  possession  of  that  character,  and  for  that 
length  of  time,  confers  a  perfect  title  on  the  possessor.  The 
statute  of  limitations  acts  upon  the  title  of  personal  property, 
and  not  only  bars  the  remedy,  but  destroys  the  right.  The 
possessor,  having  a  complete  title  by  adverse  possession,  could 
recover  upon  such  title,  if  plaintiff;  and  that  being  the  case, 
the  same  title  may  be  proved  by  him  when  sued,  under  the  gen- 
eral issue. — Smart  v.  Baugh,  3  J.  J.  Marsh.  308 ;  Elam  v.  Bass, 
4  Mun.  301. 

As  the  points  decided  will  probably  be  decisive  of  the  case 
upon  any  future  trial,  it  is  unnecessary  to  consider  the  other 
questions  presented. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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CRUTCHFIELD'S  HEIRS   AND  ADM'R  vs.  HUDSON. 

1.  Where  a  deed  of  trust,  conveying  both  real  and  personal  property,  is 
found  fraudulent  and  void  because  made  to  hinder  and  delay  the  grant- 
or's creditors,  in  a  claim  suit  under  the  statute  between  a  judgment  cred- 
itor of  the  grantor  and  a  purchaser  under  the  deed,  the  claimant  is  not  con- 
cluded by  that  verdict  and  judgment,  as  to  the  bona  fides  of  the  deed, 
in  a  suit  subsequently  brought  against  him  by  a  purchaser  jjj;  sheriflPs 
sale  under  the  same  judgment,  to  recover  the  lands  conveyed  by  the  deed, 
which  defendant  bought  at  the  trustee's  sale  under  the  deed ;  and  the 
record  of  the  former  suit  is  not  admissible  evidence  against  the  defendant 
in  the  latter  case. 

2.  A  creditor  who  receives  his  pro  rata  share  of  the  proceeds  of  sale  under 
a  deedj|of  trust,  is  not  thereby  estopped  from  attacking  the  deed  for 
fraud. 

3.  When  the  defendant  in  an  action  of  ejectment  dies,  pending  the  suit, 
it  should  be  revived  in  the  names  of  his  heirs  at  law  and  personal  repre- 
sentatives. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

Ejectment  by  Samuel  P.  Hudson,  the  defendant  in  error, . 
against  Thomas  Crutchfield,  for  certain  lots  situated  in  the  town 
of  Jacksonville  in  Benton  County.     The  venue  was  changed,  at 
the  instance  of  the  defendant,  to  Talladega. 

The  tenant  in  possession,  upon  whom  the  notice  was  served, 
was  one  John  Ramey,  Crutchfield  appeared,  and  asked  to  be 
made  a  party  as  Ramey's  landlord,  and  the  tenant's  name  was 
dropped  in  the  future  progress  of  the  suit.  Crutchfield  died 
before  the  trial,  and  the  suit  was  revived  against  his  heirs  at 
law  and  administrator,  the  latter  objecting  to  the  re'vival  of  the 
suit  against  him. 

On  the  trial,  the  plaintiff  adduced  evidence  showing  that  the 
locus  ill  quo  was  sold  by  the  sherifi"  of  Benton  County,  under 
an  execution  issued  on  a  judgment  of  the  Circuit  Court  of  Ben- 
ton, rendered  on  the  25th  of  October,  1839,  for  $2500,  besides 
costs,  in  favor  of  Choice,  Harbin  &  Co.  against  Aaron  Haynes; 
that  he  became  the  purchaser  at  this  sale,  and  received  the 
sheriff 's  deed,  which  he  produced  ;  and  that  defendant,  by  his 
47 


894  ALABAMA. 


Crutohfield's  Heira  and  Adm'r  t.  Hudson. 


tenant,  was  in  possession  of  the  lots.   This  sale  took  place  in  '46. 

The  defendants  then  proved  that  said  Haynes,  on  the  15th  of 
October,  1830,  executed  a  deed  of  trust,  conveying  the  locus  in 
quOf  with  other  real  and  personal  property,  to  one  M.  M.  Hous- 
ton, as  trustee,  to  secure  the  payment  of  certain  debts  due  to 
Thomas  Crutchficld  and  other  creditors  ;  that  said  Hudson  was 
one  of  the  creditors  secured  in  the  deed,  his  delt  being  a  store 
account ;  that  said  deed  was  properly  recorded,  and  that  a  sale 
was  made  by  the  trustee,  pursuant  to  its  provisions,  of  the 
land  in  -controversy,  at  which  sale  Crutchfield  became  the  pur- 
chaser, and  received  the  trustee's  deed  ;  which  was  produced, 
dated  February  1,  1841  ;  and  that  Hudson  received  his  pro 
rata  share  of  the  proceeds  of  this  sale. 

The  plaintiff  then  proved  that  the  note  on  which  Choice, 
Harbin  &  Co.  recovered  judgment  against  Haynes,  was  made 
in  August,  1837,  and  that  the  suit  on  it  was  commenced  in  Feb- 
ruary, 1889  ;  that  a  pluriesfi.  fa.  issued  on  this  judgment  in 
1847,  and  was  levied  by  the  sheriff  of  Benton  County  on  sev- 
eral articles  of  personal  property  embraced  in  said  deed  of  trust 
from  Haynes  to  Houston  ;  that  Crutchfield,  the  defendant  in 
this  suit,  interposed  a  claim  to  the  property  under  the  statute ; 
that  a  trial  was  had  of  this  claim  suit,  between  Choice,  Harbin 
&  Co.  and  Crutchfield,  and  that  the  property  was  found  subject 
to  plaintifis'  execution,  and  judgment  was  thereupon  rendered 
condemning  the  property,  and  awarding  costs  against  the  claim- 
ant ;  that  upon  this  trial,  tlie  plaintifis  in  execution  adduced 
evidence  to  show  that  said  deed  of  trust  was  fraudulent  and 
void,  as  having  been  made  with  intent  to  hinder,  delay  and  de- 
fraud creditors,  that  the  question  of  fraud  vel  non  was  distinct- 
ly made  and  submitted  to  the  jury  on  that  trial,  and  that  the 
jury  found  the  property  subject  to  the  plaintifis'  execution  on 
the  ground  that  said  deed  of  trust  was  fraudulent  and  void,  as 
having  been  made  to  hinder  and  delay  the  grantor's  creditors  ; 
that  the  sale  of  said  personal  property  was  made  at  the  same 
time  the  land  in  this  suit  was  sold,  viz.,  February  1, 1841 ;  and 
that  Hudson,  the  plaintiff"  in  this  suit,  was  not  a  witness  on  that 
trial. 

The  defendants  objected  to  this  proof  relative  to  the  claim 
suit,  as  being  irrelevant ;  but  the  court  admitted  it,  and  defen- 
dants excepted. 
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Upon  this  evidence,  the  court  charged  the  jury,  that,  if  they 
believed  the  evidence,  the  verdict  and  judgment  rendered  in  the 
claim  suit  between  Choice,  Harbin  &  Co.  and  Crutchfield,  was 
conclusive  evidence,  in  favor  of  Hudson,  of  the  invalidity  of  the 
deed  of  trust  from  Haynes  to  Houston,  as  against  the  heirs  and 
representatives  of  Thomos  Crutchfield  in  this  action  ;  to  which 
defendants  excepted. 

The  several  rulings  of  the  court  excepted  to  as  aforesaid,  and 
the  charge  given,  are  assigned  for  error. 

John  T.  Morgan  and  G.  C.  Whatley,  for  plaintiffs  in 
error  : 

1.  The  judgment  in  the  suit  between  Choice,  Harbin  &  Co. 
and  Crutchfield  was  not  evidence,  for  any  purpose,  in  this  suit, 
because  the  record  of  that  judgment  would  not  conclude  Hud- 
son, if  offered  in  evidence  against  him.  In  such  cases,  there 
must  be  mutuality.  It  is  a  question  of  estoppel  merely;  and 
Hudson,  not  being  concluded  by  that  record,  could  not  set  it  up 
as  evidence  in  his  favor.  The  record  does  not  show  that  Hud- 
son had  any  other  connection  with  the  case,  than  that  he  pur- 
chased under  the  Choice,  Harbin  &  Co.  judgment,  under  which 
they  condemned  the  personal  property. — Stephen's  Nisi  Prius 
1663  ;  McLelland  v.  Ridgeway,  12  Ala.  482. 

2.  Suppose  Hudson  had  been  offered  as  a  witness  for  Choice, 
Harbin  k.  Co.,  on  the  trial  of  the  right  of  property.  Would  he 
have  been  incompetent,  because  he  held  the  title  to  property 
which  he  had  previously  purchased  under  the  same  execution  1 
If  so,  any  other  creditor  of  Haynes  would  have  been  incompe- 
tent, for  he  would  have  had  an  equal  interest  in  setting  aside 
the  deed  for  fraud. 

3.  If  the  judgment  of  Choice,  Harbin  &  Co.  is  conclusive  in 
favor  of  Hudson,  on  the  ground  of  privity,  it  must  be  conclusive 
for  all  purposes,  and  would  exclude  all  denial  of  his  title  by 
Crutchfield.  If  the  judgment  is  not  conclusive  of  every  ques- 
tion in  the  case,  it  can  only  be  pleaded  as  an  estoppel  in  the  na- 
ture of  an  estoppel  in  pais,  and  is  a  part  of  the  evidence  to 
support  the  plea,  thus  destroying  its  own  conclusive  character. 

4.  There  is  no  privity  between  Choice,  Harbin  &  Co.  and 
Hudson.  It  is  not  privity  of  estate,  for  the  estate  is  different, 
and  purchased  at  a  different  time  and  under  different  process, 
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but  upon  the  same  judgment.  If  Choice,  Harbin  &  Co.  had 
failed  in  tlieir  suit,  for  any  cause,  would  Hudson  have  been 
estopped  ? — Allen's  Heirs  v.  Hall's  Heirs,  1  Marsh.  Ky.  R. 
525.  Hudson  had  his  title  before  the  trial  of  the  case  between 
Choice,  Harbin  &  Co.  and  Crutchfield. 

5.  Hudson  was  one  of  the  creditors  provided  for  in  the  deed, 
which  he  now  insists  was  fraudulent,  and  accepted  his  pro  rata 
share  of  the  proceeds  of  the  very  sale  at  which  Crutchfield 
bought  the  lots  now  sued  for.  If  he  had  knowledge  of  the  fraud 
in  the  deed,  and  acted  upon  it,  and  was  a  party  to  the  fraud, 
even  by  an  act  of  ratification,  he  would  be  estopped  from  setting 
up  his  title  against  Crutchfield,  who  was  the  purchaser  at  the 
sale. 

6.  It  was  fraud  in  the  deed  which  was  insisted  on  in  this  case 
as  an  estoppel,  for  the  verdict  in  the  claim  suit  was  based  solely 
upon  that  idea ;  fraud  in  the  purchase  made  by  Crutchfield  was 
not  pretended.  Crutchfield  and  Hudson  were  both  parties  to 
the  deed,  and  both  accepted  its  provisions.  If  it  was  fraudu- 
lent, so  as  to  be  set  aside  by  the  judgment  of  a  court,  both 
Hudson  and  Crutchfield  must  have  participated  in  the  fraud ; 
and  Hudson,  having  acquiesced  in  Crutchfield's  purchase,  and 
having  taken  his  portion  of  the  proceeds  of  the  sale,  would  be 
himself  estopped  from  setting  up  the  fraud  in  the  deed.  This 
evidence  was  before  the  jury,  without  -exception,  in  the  court 
below,  and  tho  charge  effectually  excluded  it  from  their  consid- 
eration. The  charge  is,  that,  if  the  jury  believe  the  evidence, 
the  verdict  and  judgment  in  the  claim  suit  was  conclusive  evi- 
dence of  the  validity  of  the  deed,  in  favor  of  Hudson  in  this 
action,  as  against  the  heirs  and  representatives  of  Crutchfield . 

7.  The  personal  representatives  of  Crutchfield  could  not  be 
joined  with  his  heirs  at  law,  as  defendants  in  this  action.  The 
test  is,  whether  the  judgment  against  them  would  have  been  de 
bonis  propriisy  aut  intesfatis.  If  they  had  been  sued  jointly  in 
the  first  instance,  it  would  have  been  a  misjoinder,  and  the  case 
is  not  altered  by  the  revival  of  the  suit  against  them.  The  ad- 
ministrators of  Crutchfield  are  not  shown  to  have  had  possession 
of  the  land  when  the  suit  was  revived.  Ramey  was  tenant  in 
possession  when  the  suit  was  brought,  and  Crutchfield  was  ad- 
mitted to  defend  as  his  landlord;  and  if  Crutchfield  thus  under- 
took to  pay  the  damages,  in  the  place  of  his  tenant,  the  admin- 
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istrators  would  not  be  bound  by  the  undertaking  in  this  form  of 
action. — See  7  Ala.  459. 

S.  F.  Rice,  for  the  defendant  in  error  : 

1.  In  this  suit,  Hudson,  as  a  purchaser  of  the  land  at  sheriff's 
sale,  must  be  regarded  in  two  distinct  points  of  view,  and  as 
clothed  with  two  distinct  classes  of  rights  and  immunities  ;  I. 
As  a  purchaser  from  the  time  he  became  such,  and  entitled  to 
all  the  rights  and  immunities  pertaining  to  him  as  such  purchas- 
er. II.  As  standing  in  the  situation  of  Choice,  Harbin  &  Co., 
the  judgment  creditors,  and  entitled  to  all  the  rights  and  immu- 
nities to  which  they  would  be  entitled,  if  they  had  been  the 
purchasers  of  the  land,  instead  of  Hudson,  and  the  plaintiffs  in 
this  action  of  ejectment,  instead  of  Hudson. — A  vent  v.  Read, 
2  Stewart's  Rep.  488  ;  Daniel  v.  Sorrells,  9  Ala.  Rep.  436. 

2.  Hudson  must  be  regarded  as  a  privy  of  Choice,  Harbin  & 
Co.,  so  far  as  beneficial  to  him  ;  and  the  heirs  and  representa- 
tives of  Thomas  Crutchfield,  deceased,  who  was  the  defendant 
in  this  action,  are  clearly  concluded  by  any  thing  which  would 
have  concluded  him,  if  he  had  not  died  during  the  pendency  of 
this  suit.  In  other  words,  it  is  the  right  of  Hudson  to  demand 
of  every  court  to  give  him,  in  this  suit,  the  benefit  of  every 
matter  which  could  have  been  given  to  Choice,  Harbin  &  Co., 
if  they,  instead  of  Hudson,  had  been  the  purchasers  of  the 
land  under  their  judgment,  and  thereupon  had  brought  this  ac- 
tion against  Crutchfield. — Wood  v.  Jackson,  8  Wend  Rep. 
36. 

3.  The  verdict  and  judgment  rendered  on  the  trial  of  the 
right  of  property  against  said  Crutchfield,  claimant,  having 
turned  upon  the  ground  that  the  jury  believed  the  deed  of  trust 
fraudulent,  which  in  that  case  was  relied  on  b}"-  said  Crutchfield, 
the  claimant,  and  which  in  that  case  was  assailed  for  fraud  by 
said  Choice,  Harbin  &  Co.,  the  plaintiffs  in  execution,  must  in 
this  suit  be  regarded^as  conclusive  evidence  of  the  invalidity  of 
said  deed  of  trust. — Gardner  v.  Buckbee,  3  Cowen's  Rep.  120  j 
Strutt  V,  Bovington,  5  Esp.  Rep.  58  ;  Burt  v.  Sternberg,  4  ib. 
559  ;  Adams  v.  Barnes,  17  Mass.  Rep.  365 ;  Rakes  v.  Pope, 
7  Ala.  Rep.  161 ;  McCrary  v.  Remson,  19  Ala.  Rep.  431 ; 
Saint  V.  Ledyard,  14  Ala.  Rep.  244 ;  Betts  v.  Starr^  5  Conn. 
Rep.  550 ;  Landreth  v.  Landreth,  12  Ala.  Rep.  640 ;  Davis 
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V.  Davis,  10  Ala.  Rep.  299 ;  3  Phillips  on  Ev.  827,  828,  960, 
961. 

4.  On  the  death  of  said  Crutchficld,  the  defendant,  it  was 
proper  to  revive  the  action  against  his  heirs  and  representatives, 
especially  under  our  statutes,  which  authorize  the  representa- 
tives to  rent  out  the  lands  of  the  intestate,  and  by  necessary  im- 
plication confer  upon  him  the  right  to  the  possession,  in  order 
that  he  may  rent  it  and  deliver  possession  to  the  person  renting 
it.  The  administrator  is  the  proper  party  to  pay  the  dam- 
ages.— Abercrorabie  et  al.  v.  Jordan,  15  Ala.  Rep.  580  ;  Row- 
land V.  Ladiga,  21  Ala.  Rep.  9. 

5.  But,  even  if  there  was  error  or  irregularity  in  this,  or  in 
entering  the  final  judgment,  this  is  no  ground  for  reversal  in 
this  court : — The  administrator  alone  objected  to  the  revival — 
he  did  not  pretend  that  ho  did  not  have  possession  of  the  prop- 
erty in  controversy,  either  by  him  or  his  tenant.  And  after  he 
excepted,  he,  as  well  as  the  heirs  at  law,  "  proceeded  to  a  trial 
of  the  cause,  and  to  make  up  the  issue  to  try  the  titles  to  the 
lots  of  land  and  premises  described  in  the  declaration."  The 
administrator  and  heirs  having  thus  made  up  the  issue,  and  hav- 
ing had  a  fair  trial  by  jury,  how  can  either  of  them  be  heard  to 
complain  of  injury  t  What  more  were  they  or  any  of  them  en- 
titled to  ?  If  there  was  error,  it  was  in  allowing  them  and  each 
of  them  rather  more  than,  perhaps,  they  were  entitled  to.  By 
the  course  they  took,  they  waived  their  right  to  object  here ; 
and  even  if  tbcy  can  object  here,  it  is  mere  error  without  inju- 
ry. In  ejectment,  there  is  no  special  pleading.  The  issue  is 
as  to  the  titles ;  and  there  would  seem  to  bono  sort  of  objection 
to  allowing  administrator  and  heirs  to  defend  in  such  case. — 
Jackson  v.  Wood,  8  Wend.  R.  9. 

6.  But,  as  all  the  parties  are  before  the  court,  and  as  the  title 
and  damages  have  been  settled  by  a  verdict,  rendered  on  an 
issue  made  up  by  all  the  parties,  and  tried  by  a  jury  selected 
by  all  the  parties,  it  is  clear  this  court  will  not  reverse  upon  the 
objection  of  the  administrator  or  heirs  that  no  judgment  should 
have  been  rendered  against  the  adroinibtrator.  If  there  is  any 
irregularity  in  this,  the  Supreme  Court  will  amend  the  judgment, 
at  the  cost  of  the  plaintiffs  in  error.— Loomis  v.  Allen,  7  Ala. 
Rep.  706.* 

•     7.    Ejectment,  in  this  State,  performs  the  double  office  of 
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ejectment  and  the  action  o^  trespass  for  mesne  profits. — 1 
Chitty's  PI.  193,  194.  And  if  the  administrator  could,  in  the 
action  of  trespass  for  mesne  profits,  be  made  liable  for  the  dam- 
ages, how  is  he  injured  by  having  that  liability  enforced  in  the 
present  suit  ?  He  is  actually  benefited,  because  he  is  here  re- 
lieved from  the  costs,  the  heirs  being  liable  for  the  costs.  He  is 
complaining  here  of  a  benefit. — Alford  v.  Samuel,  8  Ala.  Rep. 
95  r  1  Chitty's  PI.  193. 

8.  The  fact  that  Hudson  was  a  beneficiary  in  the  deed  of 
trust,  and  received  a  pro  rata  share  under  it,  cannot  afiect  the 
result  of  this  case :  I.  Because  Choice,  Harbin  &  Co.  would 
not  have  been  affected  by  that  fact,  if  they  had  been  the  pur- 
chasers under  their  judgment,  instead  of  Hudson,  and  therefore 
Hudson  cannot  be  affected  by  it.  H.  That  fact,  at  most,  would 
only  amount  to  an  estoppel  in  pais,  and  such  estoppel  cannot  be 
made  available  in  an  action  of  ejectment,  in  a  (jourt  of  law. — 
McPherson  v.  Walters,  16  Ala.  R.  714.  HI.  No  question  as 
to  that  fact,  or  its  effect,  is  presented  by  the  record,  or  subject 
to  revision  in  this  court.  Ihe  charge  of  the  court  does  not  raise 
the  question,  nor  does  the  objection  to  the  evidence  in  a  mass 
raise  it. 

9.  When  a  deed  of  trust  embraces  real  and  personal  proper- 
ty, if  it  is  void  as  to  the  personal  property,  for  the  fraud  of  the 
grantor  and  grantee,  it  is  void  as  to  the  realty  also,  especially 
in  a  court  of  law. — Hunter  &  Thomas  v.  Tatum,  14  Ala.  Rep. 
557. 

PHELAN,  J. — The  bona  fides  of  the  deed  in  trust  from 
Haynes  to  Houston,  as  trusts,  made  to  secure  Crutchfield  and 
others,  and  under  whichohe  and  his  representatives  claim  in  this 
action  of  ejectment,  was  directly  put  in  issue  in  the  trial  of  the 
right  of  property,  which  previously  took  place  between  Crutch- 
field,  as  claimant,  and  Choice,  Harbin  &  Co.,  as  plaintiffs  in 
execution,  who  levied  on  certain  slaves  embraced  in  the  same 
deed  in  trust,  as  the  property  of  Haynes,  their  debtor.  The 
deed  was  prior  in  point  of  date  to  their  judgment  against 
Haynes,  but  they  levied  on  the  slaves,  notwithstanding,  alleging 
that  the  deed  was  fraudulent,  as  having  been  made  "  with  intent 
to  hinder,  delay  and  defraud  creditors.''  Crutchfield  and 
Choice,   Harbin  &  Co.  came  to  trial  on  this  issue,  and  it  was 
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found  in  favor  of  the  latter,  and  the  slaves  were  condemned  to 
tho  satisfaction  of  their  judgment.  As  between  these  parties, 
then,  the  question  as  to  the  bona  fides  of  this  deed  in  trust  is 
res  adjudicata,  and  tho  decision  has  been  that  it  is  void  for 
fraud. 

Afterwards  Hudt^on,  wiio  purchased  at  tho  same  sheriflPs  sale 
under  the  Choice,  Harbin  &  Co.  judgment  a  house  and  lot  in 
Jacksonville,  which  was  embraced  in  this  same  deed  in  trust, 
and  which  Crutchfield  had  bought  at  tho  trustee's  sale  previ- 
ously, brought  this  action  of  ejectment,  to  recover  the  premises 
of  Crutchfield. 

The  main  question  now  presented  for  our  decision  is  this  :  Is 
Crutchfield,  in  this  action  with  Hudson  about  the  land,  concluded 
as  to  the  bona  fides  of  the  deed  in  trust  under  which  he  claims, 
by  the  verdict  and  judgment  rendered  in  the  suit  with  Choice, 
Harbin  &  Co.  about  the  slaves  ? 

This  must  wholly  depend  upon  the  answer  to  another  ques- 
tion :  Was  Hudson  a  party  to  that  suit,  or  a  privy  to  those  who 
were  parties  1  for  no  principle  can  be  better  settled  than  that  no 
man  shall  be  concluded  by  a  trial  and  judgment  to  which  he 
was  not  cither  a  party  or  a  privy  ;  in  which  he  had  not  the  op- 
portunity, either  in  person  or  by  proxy,  to  prosecute  or  defend 
his  rights. — McClelland  .v.  Ridgeway,  12  Ala.  482. 

It  is  plain  ho  was  not  a  party.  Was  ho  a  privy  to  those  who 
were  opposing  parties  to  Crutchfield,  namely,  Choice,  Harbin 
fcCo? 

To  be  a  privy  to  another,  a  man  must  claim  by  or 
under  that  other,  by  blood,  as  heir,  by  representation,  as  execu- 
tor, or  by  contract,  as  vendee,  assignee,  and  the  like ;  and  a 
pri\^  must  come  after  him  to  whom  h©  is  privy,  and  never  pre- 
cedes.— 2  Thomas'  Coke  506 

Jn  respect  then  to  the  title  to  this  house  and  lot,  do  we  find 
that  Hudson  comes  after  Choice,  Harbin  &.  Co.,  and  claiming 
under  them,  either  by  blood,  representation  or  contract  1 

It  is  argued  that  he  dots;  that  he  purchased  tiie  premises 
at  a  sheriff's  salo  under  their  judgment.  But  this  is  not  a  pur- 
chase from  them.  Hudson  is  not  the  vendee  of  the  judgment 
creditor,  but  of  the  judgment  debtor.  The  sheriff,  by  his  deed, 
conveys  to  the  purchaser  ail  the  right  and  title  of  the  defend- 
ant to  the  judgment— <>f  Haynes,  and  oot  of  Choice,  Harbin  & 
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Co.  If  sued  for  the  land,  in  privity  with  whom  would  he  de- 
fend 1  With  Haynes,  of  coutse.  Haynea'  title  would  be 
his  title  by  his  purchase  at  the  sheriff's  sale. 

But  does  he  not  succeed  to  all  the  rights  of  the  judgment 
creditor  existing  at  the  rendition  of  the  judgment '?  and  if  the 
judgment  of  Choice,  Harbin  &  Co.  then  rightfully  bound  the 
land  notwithstanding  the  deed  in  trust,  would  not  the  purchaser, 
solely  by  virtue  of  that,  hold  it  in  spite  of  the  deed  in  trust  1 — 
That  is  undoubtedly  so,  but  it  amounts  to  nothing  towards  es- 
tablishing the  proposition,  that  tho  purchaser  would  hold  the 
land  as  privy  of  Choice,  Harbin  &  Co.,  the  judgment  creditors. 
The  right  of  the  judgment  creditors  to  have  the  land  sold  for 
the  satisfaction  of  their  judgment,  exists  in  full  force,  because, 
as  it  is  alleged,  the  deed  in  trust,  though  prior  in  point  of  date, 
is  void  for  fraud,  as  against  them.  But  Avhat  is  it  that  is  sold  1 
what  is  it  that  the  purchaser  gets'?  The  land  of  Haynes,  .with 
the  title  of  Haynes,  simply,  and  he  is  of  course  the  privy  of 
Haynes,  as  to  that,  and  not  of  Choice,  Harbin  &  Co.,  to  whom 
the  money  goes.  If  Choice,  Harbin  &  Co,  had  purchased  the 
slaves  at  a  sale  under  their  own  execution,  and  Crutchfield  had 
brought  detinue,  instead  of  making  it  a  claim  suit,  on  the  occa- 
sion of  the  levy,  and  the  former  had  defended  on  the  ground 
that  the  deed  in  trust  was  fraudulent,  the  identical  question  as 
to  the  bona  fides  of  the  deed  would  have  been  adjudicated  in 
that  suit,  that  was  in  the  claim  suit.  But  how  would  Choice, 
Harbin  &  Co.  have  defended  in  such  suit  1  under  whose  title 
would  they  have  rested?  in  other  words,  whose  privies  were 
they,  in  respect  to  the  title  to  these  slaves  ?  Undoubtedly  un- 
der the  title  of  Haynes,  and  as  the  privies  of  Haynes.  If  the 
case  had  been  so,  that  is,  if  Choice,  Harbin  &  Co.  had  pur- 
chased under  their  own  execution,  then  they  would  have  stood 
in  the  very  predicament  in  respect  to  Crutchfield  in  the  detinue 
suit,  that  Hudson  occupies  towards  Crutchfield  in  this  ejectment: 
— both  purchasers  under  the  Choice,  Harbin  &  Co.  judgment, 
and  both  assailing  the  deed  in  tiust  on  the  ground  of  fraud. — 
But  it  has  been  clearly  shown,  that,  in  that  suit,  Choice,  Harbin 
&  Co.  were  the  privies  of  Haynes,  and  how  then  can  it  be  in- 
sisted that  in  this  suit  Hudson  is  the  privy  of  Choice,  Harbin 
&  Co  7  The  proposition  exposes  its  own  fallacy.  If  Choice, 
Harbin  &  Co.  were  the  privies  of  Haynes  in  defending  the  title 
48 
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to  the  slaves  thej  purchased,  then  must  Hudson  be  the  privy  of 
Haynes  also,  in  deducing  titl<}  to  the  land  which  he  purchased. 
In  respect  to  each  and  both  the  title  is  good,  if  the  deed  in  trust 
was  void  for  fraud ;  but  they  do  not  occupy  such  a  relation  to 
each  other  that  a  judicial  decision  of  that  question  in  favor  of 
one,  can  be  invoked  by  the  other ;  because,  as  shown,  they  are 
not  privies. 

Try  it  by  what  the  law  considers  a  good  test.  A  judicial  de- 
cision binds  both  the  parties  and  their  privies,  sit  finis  liiium'y 
both  are  forever  concluded  by  it.  Therefore,  where  A  claims 
that  B  is  estopped,  concluded,  by  a  judicial  decision,  the  first 
question  that  arises  is,  had  the  decision  been  adverse  to  B,  would 
he  have  been  estopped,  concluded,  by  it  1  for  an  estoppel,  to  be 
really  and  truly  so,  must  be  mutual,  must  bind  both.  If  B 
would  have  been  concluded,  then  A  is  so ;  if  not,  then  A  is  not, 
and  the  question  as  to  A  and  B  is  not  res  ad  judicata. 

"  It  is  a  general  rule,  that  a  verdict  shall  not  be  used  as  evi- 
dence against  a  man,  where  the  opposite  verdict  would  not 
have  been  evidence  for  him ;  in  other  words,  the  benefit  to  be 
derived  from  the  verdict  must  be  mutxud.^^ — 1  Starkie's  Ev. 
196. 

"  Where  the  parties  are  not  the  same,  one  who  would  not 
have  been  prejudiced  by  the  verdict,  cannot  afterwards  make 
use  of  it,  for,  as  between  him  and  a  party  to  such  verdict,  the 
matter  is  res  nova,  altho'  his  title  turn  upon  the  same  point." — 
lb.  197. 

We  do  not  think  it  can  be  insisted,  that  a  verdict  in  favor  of 
Crutchfield  in  the  claim  suit  about  the  slaves  with  Choice,  Har- 
bin &  Co.,  would  have  bound  Hudson.  He  was  no  party  ;  had 
no  opportunity  te  be  heard  ;  and  how  then  could  his  rights  be 
afiected  ?  He  was  not  bound ;  then  neither  is  Crutchfield 
bound,  as  respects  him. 

That  Hudson  was  not  examined  as  a  witness  in  the  claim 
suit  about  the  slaves,  makes  no  difference.  This  is  not  the  kind 
of  case  in  which  that  circumstance  is  allowed  to  have  any  weight. 
Where  a  man  gives  evidence  for  the  State  in  a  criminal  prose- 
cution, and  may  thereby  help  to  make  the  verdict  turn  a  partic- 
ular way,  he  will  not  be  allowed  afterwards  to  use  that  verdict, 
although  otherwise  he  might,  in  a  civil  action. — Maybec  v. 
Avery,  18  Johns.  352. 
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This  disposes  of  the  question  relating  to  the  judgment  in  the 
Choice,  Harbin  &  Co.  suit,  and  its  nature  and  effect. 

The  position  assumed  by  plaintiffs  in  error,  that  Hudson 
could  not  assail  the  deed  in  trust  for  fraud,  because  he  was  one 
of  the  creditors  secured  by  it,  and  had  received  a  pro  rata 
share  of  the  proceeds  of  the  sale  of  the  property  conveyed  by 
it,  we  do  not  consider  tenable.  It  seems  he  was  secured  to 
some  small  amount,  and  received  his  pro  ra^a  share.  That  cir- 
cumstance may  have  been  proper  to  go  to  the  jury  for  what  it 
was  worth,  on  the  question  of  the  bona  fides  of  that  deed, 
but  the  act  of  receiving  his  pro  rata  share  worked  no  estoppel 
upon  Hudson.  The  only  sort  of  act  that  could  estop  him  as  to 
the  bona  fides  of  that  deed,  must  have  been  one  which  induced 
the  party  with  whom  he  was  contending  to  place  reliance  on  the 
deed  as  a  good  security,  when  it  was  not.  by  confiding  in  his  acts 
or  declarations.  Nothing  of  this  sort  can  be  pretended,  as  be- 
tween Hudson  and  Crutchfield,  in  relation  to  this  deed.  As  to 
estoppels  in  pais,  see  Pickard  v.  Lears,  33  Con.  Eng.  C.  L.  R. 
115. 

We  come  then  to  the  conclusion,  that  the  court  below  erred  in 
admitting  the  record  of  the  verdict  and  judgment  in  the  case  of 
Crutchfield  v.  Choice,  Harbin  &  Co.,  and  proof  that  the  ques- 
tion of  fraud  vel  non  as  to  the  deed>  of  trust  was  submitted  and 
decided  in  that  action ;  and  also  in  the  instruction  that  was 
given  as  to  the  effect  of  that  judgment.  The  testimony  should 
have  been  excluded  for  irrelevancy,  and  that,  of  course,  would 
have  left  no  room  for  instructions  as  to  its  effect. 

The  question  raised  in  this  case,  as  to  the  proper  course  to 
be  taken  in  the  revival  of  ejectments*suits,  where  the  defendant 
dies  pending  the  action,  was  fully  considered  and  settled  at  the 
last  term  of  this  court,  in  the  case  of  Swan  v.  Driver's  Heirs. 
See  p.  192.  It  was  there  decided  to  be  proper,  under  our  system, 
to  revive  both  against  the  heirs  and  personal  representative,  as 
was  done  in  this  case,  so  that  the  plaintiff,  if  he  recovers,  may 
take  his  judgment  against  the  heirs  for  the  land,  and  against 
the  executor  or  administrator  for  the  damages  assessed  as  mesne 
profits  and    the  costs. 

For  the  errors  aforesaid  the  judgment  below  is  reversed,  and 
the  cause  remanded. 
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BYRNE,  Adm'r,  vs.  McDOW. 

1.  In  an  notion  at  law  in  the  United  States  courts,  a  plea  by  an  administra- 
tor setting  up  a  decree  of  a  iStato  court  by  wliich  the  estate  of  liis  intestate 
was  declared  insolvent,  is  no  bar  to  the  rendition  of  judgment;  but,  when 
the  estate  is  actually  insolvent,  the  judgment  at  law  will  be  enjoined  in 
equity,  and  tlie  creditor  be  compelled  to  come  in  and  take  his  place  with 
the  other  creditors  of  the  estate 

2.  But  a  decree  of  insolvency  by  a  State  court  does  not  preclude  a  credi- 
tor, even  in  the  United  States  courts  of  chancery,  from  denying  the  truth 
of  the  decree,  and  showing  that  the  estate  is  solvent  when  its  assets  are 
fairly  stated. 

8.  By  the  law  of  this  State  in  1840,  a  decree  of  insolvency  might  be  obtained 
when  the  personal  property  alone  was  insufficient  to  pay  all  the  debts, 
though  the  real  estate  might  be  more  than  sufficient  for  that  purpose  ;  but 
such  a  decree  would  not  be  conclusive  evidence  of  the  fact  of  insolvency 
in  the  United  States  chancery  courts. 

4.  Where  a  judgment  is  rendered  against  an  administrator  in  a  Federal 
court,  notwithstanding  a  plea  of  the  insolvency  of  his  intestate's  estate, 
and  execution  thereon  being  returned  no  property  found,  the  creditor  in- 
stitutes an  action  of  debt  on  the  judgment  sug^gesting  a  devastavit,  to  en- 
join which  the  administrator  files  a  bill  in  equity,  if  the  prooof  shows  that 
the  estate  is  really  solvent,  the  bill  will  be  dismissed,  and  the  creditor  al- 
lowed to  pursue  his  remedy. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

The  bill  was  filed  by  William  L.  McDow,  the  appellee,  to 
enjoin  a  certain  action  at  law  instituted  against  him  by  the  ap- 
pellant, William  Byrne,  as  administrator  of  Josiah  Thomas, 
deceased.     The  case.made  by  the  bill  is  this : 

One  Jacob  Alford,  as  principal,  and  one  Achilles  Edwards, 
surety,  made  their  joint  note  to  one  Josiah  Thomas,  for  the  sum 
of  $2875,  payable  on  the  1st  day  of  January,  A.  D.  1836.— 
The  said  makers  of  the  note  were  then  residents  of  Greene 
County,  and  the  said  Thomas  a  resident  of  the  State  of  Vir- 
ginia. The  said  Thomas  brought  suit  on  the  note  on  the  12th 
of  July,  1838,  in  the  United  States  Court  for  the  Soutiicrn 
District  of  Alabama,  against  the  said  Alford  and  the  said  Ed- 
wards, bat  the  process  was  served  only  on  the  said  Edwards ; 
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the  suit  was  discontinued  as  against  Alford,  and  thenceforward 
prosecuted  against  the  said  Edwards  alone. 

Whilst  the  suit  was  pending  against  the  said  Edwards,  and 
before  judgment  was  rendered,  he  departed  this  life,  leaving  a 
will,  and  naming  therein  one  Tasker  his  executor.  Tasker 
proved  the  will,  and  entered  upon  the  administration,  but  acted 
as  such  but  for  a  short  time,  and  the  complainant  was  appointed 
administrator  with  the  will  annexed,  and  was  regularly  made  a 
party  to  the  above  mentioned  suit  pending  in  the  United  States 
Court  as  aforesaid.  At  the  December  term  of  said  court,  1846, 
a  verdict  and  judgment  were  rendered  in  said  cause  in  favor  of 
the  plaintiff,  for  the  sum  of  $4,945.  On  this  judgment  execu- 
tion issued  against  the  complainant,  as  administrator  de  bonis 
non  as  aforesaid,  and  was  returned  no  property  found.  Ed- 
wards died  in  Greene  County,  where  he  had  resided,  about  the 
first  of  January,  1839,  and  the  complainant  was  appointed  ad- 
ministrator de  bonis  non  on  the  18th  November,  1839,  (the  said 
Tasker  having  in  the  mean  time  also  died  prior  to  that  date.) 

The  bill  states  that  the  estate  of  Edwai'ds  was  insolvent ; 
that  complainant  so  reported  it  to  the  County  Court  of  Greene, 
and  that  court,  out  of  which  the  complainant's  letters  of  admin- 
istration had  issued,  so  declared  it  on  the  29th  of  June,  1840. 
This  decree  of  insolvency  was  made  before  the  complainant  was 
made  a  party  to  the  action  at  law  above  mentioned  ;  and  the 
complainant  pleaded  this  in  bar  of  the  recovery  sought  to  be  had 
against  him  in  the  said  suit;  but  the  plea  was  demurred  to,  the 
demurrer  sustained,  and  judgment  rendered  against  the  com- 
plainant. 

The  bill  further  shows  that  one  William  Byrne,  administrator 
of  the  said  Thomas,  who  has  also  departed  this  life,  has  com- 
menced, and  is  now  prosecuting,  in  the  Circuit  Court  of  Mobile 
County,  an  action  of  debt  against  the  complainant,  founded  on 
said  judgment  in  the  Circuit  Court  of  the  United  States  and 
the  return  of  the  execution  issued  on  said  judgment  as  afore- 
said, and  is  seeking  to  make  the  complainant  individually  re- 
sponsible for  said  debt,  as  for  a  devastavit  of  the  assets  of  said 
estate. 

The  bill  prays  that  this  suit  be  perpetually  enjoined,  and  that 
the  creditor  be  compelled  to  come  in  with  the  other  creditors  in 
the  Probate  Court  of  Greene  County,  and  be  limited  to  his  pro 
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r(Ua  share  of  the  assets  of  said  estate  od  a  fair  and  just  division 
of  the  same  amongst  the  said  creditors. 

On  the  filing  of  this  bill  an  injunction  was  granted,  restrain- 
ing the  further  prosecution  of  the  action  at  law,  and  Byrne,  the 
administrator  of  Thomas  and  plaintiff  in  the  action  at  law,  so 
enjoined,  files  his  answer. 

The  answer  admits  all  the  allegations  of  the  bill  relative  to 
the  judgment  obtained  in  the  Circuit  Court  of  the  United  States, 
and  admits  that  the  complainant,  amongst  other  pleas,  pleaded 
the  insolvency  of  the  estate  of  Edwards,  and  ofiered  to  support 
it  by  the  decree  of  the  County  Court  of  Greene  ;  that  said  plea 
was  demurred  to,  and  the  demurrer  sustained. 

The  answer  denies  that  the  estate  is  in  fact  insolvent,  but 
alleges  the  contrary  to  bo  the  fact  ;  that  after  the  sale  of  the 
lands  belonging  to  the  estate,  there  was  a  fund  created  which, 
with  the  personal  assets  of  said  estate,  was  more  than  sufficient 
to  pay  all  of  the  debts  ;  that  the  proceeds  arising  from  the  sales 
of  land  alone  were  upwards  of  ^9000,  whilst  the  claims  pre- 
sented for  payment,  exclusive  of  the  debt  of  the  respondent, 
were  only  $8,879  16. 

The  answer  also  admits  the  institution  of  the  suit  in  the  Cir- 
cuit Court  of  Mobile  County  against  the  complainant,  with  a 
view  to  make  him  liable  individually  for  his  debt,  as  for  a  devas- 
tavit of  said  estate ;  further  admits  that  the  note  which  was 
the  original  cause  of  action,  was  given  by  the  said  Alford  and 
said  Edwards  to  said  Thomas  on  account  of  a  debt  of  the  said 
Alford,  but  alleges  that,  at  the  time  the  said  note  was  executed, 
the  said  Edwards  took  from  said  Alford  indemnity,  on  which  the 
said  complainant  had  realized  a  part  at  least,  if  not  the  whole, 
of  his  debt,  and  had  thereby  become  a  trustee  for  the  respon- 
dent for  the  payment  of  the  money  ;  and  therefore  the  debt  of 
the  respondent  could,  in  no  manner  whatever,  be  affected  by  the 
fact  that  the  estate  of  the  said  Edwards  was  insolvent. 

The  answer  further  alleges  that  the  complainant  has  interposed 
every  obstacle  in  his  power  to  the  collection  of  this  debt,  has 
made  no  showing  as  to  what  assets  he  actually  has  in  hand,  and 
offered  to  pay  nothing ;  and  therefore,  in  consequence  of  such 
conduct,  he  is  not  entitled  to  any  equitable  relief  in  this  court ; 
that  he  conceals  the  actual  state  of  the  affairs  of  the  estate,  and  has 
the  funds  belonging  to  the  creditors    in  his  hands,  and  there  re- 
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tains  them  with  the  design  of  defrauding  the  creditors  and  par- 
ticularly this  respondent ;  that  complainant  has  made  no  show- 
ing of  the  fund  in  his  hands  as  collateral  security  for  this  debt, 
but  conceals  the  same;  and  charges  that  complainant  has  misap- 
plied the  fund,  or  retained  it  in  his  hands,  refusing  to  appropri- 
ate it  to  the  payment  of  the  debt  which  it  was  provided  to  pay, 
and  shielding  himself  all  the  while  by  a  plea  of  insolvency, 
which  is  not  true  in  fact,  but  is  predicated  upon  a  declaration 
of  insolvency  made  upon  a  showing  of  the  personal  assets  alone, 
without  taking  into  account  the  real  estate  of  the  decedent,  and 
which,  when  taken  in,  renders  the  estate  entirely  solvent. 

The  complainant  offers  the  depositions  of  divers  persons,  who 
prove  the  insolvency  and  worthless  character  of  many  of  the 
persons  named  in  the  inventory  of  notes  and  accounts  due  to  the 
estate. 

There  is  offered  also  a  transcript  of  the  record  and  proceed- 
ings from  the  Orphans'  Court  of  Greene  County,  and  by  that 
transcript  the  following  facts  appear  : 

By  the  first  inventory  rendered  by  the  complainant  there  ap- 
pears in  his  hands,  in  the  shape  of  notes  and  accounts,  the  sum 
of  $9925  87 .  Many  of  these  claims,  however,  are  marked 
doubtful.  It  also  appears  that  there  was  in  his  hands  personal 
property,  other  than  notes  and  accounts,  which  was  appraised 
at  and  which  sold  for  the  sum  of  $2,921  75. 

The  debts  of  the  estate  at  the  same  time  are  shown  to  be 
$13,707  46,  in  which  is  included  the  debt  of  the  defendant. — 
The  estate  is  declared  insolvent  by  the  court,  and  an  order  made 
to  sell  the  real  estate  of  the  decedent  for  the  purpose  of  paying 
debts.  The  commissioners  appointed  co  sell  make  return  of 
their  proceedings,  by  which  it  appears  that  they  sold  real  estate 
enough  to  amount  to  the  sum  of  $9,884  45.  The  record  also 
shows  that  on  a  certain  judgment  in  favor  of  the  estate  and 
against  Abraham  Alford,  for  the  sum  of  $4,455  29,  an  execu- 
tion was  levied  upon  some  fifteen  negroes,  which  were  claimed  by 
one  Peppin  ;  but  what  was  the  result  of  the  claim  suit,  does 
not  appear.  On  the  same  judgment,  on  another  execution,  there 
seem  to  have  been  sold  lands  of  the  defendant  Alford,  as  fol- 
lows :  one  tract  for  the  sum  of  $552  ;  another  tract  for  $15  63  ; 
another  tract  for  $82  ;  one  other  tract  for  $400  ;  amounting  in 
8,11  to  the  sum  ef  $1049  63,  leaving  still  some  lands  unsold  for 
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want  of  bidders.  These  were  subsequently  sold  for  $19  70  ; 
and  afterwards  another  slave  was  levied  upon  as  the  property 
of  Alford,  and  claimed  by  one  Coleman,  and  bond  given  to  try 
the  right ;  but  it  nowhere  appears  in  this  record,  what  the  result 
of  this  claim  was. 

On  Uie  final  hearing,  the  Chancellor  rendered  a  decree  per- 
petually enjoining  the  defendant  from  the  further  prosecution  of 
his  action  at  law  against  the  complainant,  leaving  him  at  liberty, 
however,  to  take  his  place  among  the  other  creditors  of  Ed- 
wards in  the  Orphans'  Court  of  Greene  County  ;  and  this  decree 
is  here  assigned  for  error. 

Geo.  N.  Stewart,  for  appellant. 

Wm.  G.  Jones,  contra  : 

1.  It  cannot  be  denied  that  the  legislature  of  Alabama  had 
full  power  to  prescribe  the  manner  in  which  the  estates  of  de- 
cedents in  Alabama  shall  be  disposed  of,  and,  in  case  of  insol- 
vency, that  the  creditors  shall  share  in  it  equally  and  ratably. 
This  was  done  by  our  acts  of  the  legislature  on  that  subject. 
It  is  certain  that  it  never  was  designed  to  give  a  foreign  creditor 
an  advantage  over  a  resident  creditor — to  prefer  foreigners  to 
our  own  citizens.  There  must  bo  some  remedy  to  prevent  such 
gross  injustice  as  that  would  be.  Nor  was  it  ever  designed  to 
let  a  foreign  creditor  compel  an  administrator  to  pay,  out  of  his 
own  pocket,  a  claim  against  an  insolvent  estate.  If  this  bill 
cannot  be  maintained,  one  of  these  monstrous  consequences  would 
result.  If  litigation  were  carried  on  only  in  the  State  courts, 
no  such  consequence  could  ensue ;  for,  to  any  suit  in  such 
courts,  the  administrator  could  plead  the  insolvency  of  the  es- 
tate, and  thus,  b}'  the  statute,  each  creditor  would  be  compelled 
to  submit  his  claim,  along  with  the  others,  to  the  Orphans'  Court, 
where  all  would  share  equally. 

2.  But  a  difficulty  arises  from  a  conflict  of  jurisdiction,  where 
a  foreign  creditor  sues,  as  in  this  case,  in  the  United  States 
courts.  The  constitution  of  the  United  States  secures  to  a  cit- 
izen of  another  State  the  privilege  of  suing  a  citizen  of  this 
State  in  the  Federal  courts,  and  he  has  a  constitutional  right  to 
have  his  case  tried  there.  But  a  plea  of  insolvency,  according 
to  our  statute  as  it  then  stood,  ousted  the  court  in  which  it  was 
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filed  of  jurisdiction  of  the  case,  and  transferred  it  to  the  Or- 
phan's Court,  a  State  tribunal.  Hence  the  Supreme  Court  of 
the  United  States  decided,  (and  no  doubt  properly,)  in  the  case 
of  Sujdam  et  al.  v.  Broadnax,  14  Peters  67,  that  such  a  plea 
was  not  good  in  the  United  States  court.  The  consequence  was, 
that,  notwithstanding  the  State  laws,  the  foreign  creditor  would 
get  a  judgment  in  that  court  for  the  whole  amount  of  his  claim, 
which  might  sweep  the  whole  estate,  and  leave  the  home  creditors 
notiiing.  This  injustice  obviously  could  not  be  tolerated. — 
There  must  certainly  be  some  mode  of  preventing  it.  Accord- 
ingly, if  the  creditor  proceeded  on  his  judgment  in  the  United 
States  court  to  collect  the  whole  in  that  court,  or  to  make  the 
administrator  personally  liable,  that  court  would  stop  him  by 
injunction  from  collecting  more  than  his  ratable  share  ;  and  this 
was  expressly  decided  in  Williams  v.  Benedict,  8  Howard's 
R.  107. 

3.  If  th3  administrator  of  Thomas  had  sued  on  his  judg- 
ment in  the  United  States  court,  we  could  have  stopped  him  in 
that  court  by  injunction.  But  having  gotten  his  judgment  in 
that  court,  and-  execution  thereon  de  bonis  testatorisy  and  a  re- 
turn of  nulla  bona,  he  sued  McDow  on  his  judgment,  as  for  a 
devastavit,  in  the  Circuit  Court  of  Mobile  County.  This  court 
has  decided  that  such  a  judgment  and  return  was  conclusive  ev- 
idence of  a  devastavit,  as  against  McDow,  (Garrow  v.  Emanuel, 
3  Stewart  285  ;  Thompson  v.  Searcy,  6  Porter  393  ;)  and  sub- 
jected him  to  a  judgment  de  bonis  propriis  for  the  whole  amount. 
The  monstrous  fraud  and  injustice  of  this  is  obvious  ;  and  there 
was  no  remedy  at  law.  It  was  clearly  a  case  for  the  interposi- 
tion of  equity. — Williams  v.  Benedict,  8  How.  R.  107.  And 
the  decree  of  the  Chancellor  was  perfectly  correct :  it  does  not 
deprive  the  creditor  of  any  right.  He  had  no  right  to  anything 
but  a  p7'o  rata  share  of  Edwards'  estate,  and  that  right  the  de- 
cree gives  him  liberty  to  assert  in  the  proper  forum . 

4.  The  record  does  not  show  that  the  sale  of  lands  made  the 
estate  solvent;  directly  the  contrary  is  shown:  it  was  and  is 
insolvent. 

GIBBONS,  J. — It  seems  to  be  the  settled  doctrine  of  the 
United  States  courts,  in  actions   at  law  on   contracts,  to  disre- 
gard pleas  of  the  insolvency  of  the  estate  against  which  tho 
49 
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actions  arc  pending.  Such  pleas,  when  founded  upon  decrees 
of  courts  of  probate,  or  courts  of  ordinary  of  the  several  States, 
constitute  no  defence  against  the  recovery  of  a  judgment  on  the 
debt  in  suit. — Suydam  et  al.  v.  Broadnax  et  al.y  14  Peters  67. 
But,  whilst  this  is  true  of  the  United  States  courts  of  law,  it 
is  otherwise  in  their  courts  of  equity,  and  a  judgment  rendered 
against  sucli  an  estate,  notwithstanding  the  interposition  of  a 
plea  of  insolvency,  will  be  enjoined  at  the  instance  of  the  repre- 
sentative, and  the  judgment  creditor  be  compelled  to  take  his 
place  with  the  other  creditors  of  the  estate. — Williams  v.  Bene- 
dict et  al.,  8  Howard  107.  Were  it  otherwise,  the  foreign  cred- 
itor would  have  a  decided  advantage  over  the  creditor  at  home, 
and  the  estate  of  an  insolvent,  instead  of  being  distributed 
qually  amongst  all  of  the  creditors,  would  be  appropriated  in 
many  cases  exclusively  to  the  payment  of  a  single  creditor 
abroad  to  the  exclusion  of  all  others  at  home. 

We  say  nothing  of  the  policy  of  the  decisions  of  that  court, 
nor  would  we  attempt  to  defend  the  expediency  of  having  one 
rule  in  courts  of  law  in  respect  to  insolvent  estates,  and  another 
in  equity.  As  the  remedy  of  the  creditor  in  those  courts,  for 
the  collection  of  the  debt  sought  to  be  recovered,  must  eventu- 
ally depend  upon  the  fact  whether  the  estate  is  solvent  or  insol- 
vent, we  can  see  no  good  reason  why  that  question  could  not  as 
well,  (if  not  with  much  more  propriety,)  be  tried  by  a  jury  in  a 
court  of  law,  as  to  be  tried  by  a  court  of  chancery.  We  think 
i  t  clear  that,  even  in  a  United  States  chancery  court,  the  mere 
fact  that  an  estate  had  been  decreed  to  be  insolvent  by  a  State 
court,  would  not  preclude  the  creditor  from  denying  the  truth  of 
such  decree,  or  from  showing  that  notwithstanding  such  decree 
the  estate  was  entirely  solvent,  when  all  its  assets  are  fairly 
stated.  It  is  in  cases  of  actual  insolvency  that  the  United 
States  chancery  courts  entertain  bills  to  enjoin  judgments  at 
law  ;  but,  if  such  insolvency  is  apparent  only,  and  not  actual, 
we  cannot  suppose  that  these  courts  would  permit  themselves  to 
be  divested  of  jurisdiction,  and  their  suitors  sent  to  another, 
and  a  State  forum,  to  seek  their  remedies. 

It  is  unnecessary  that  wo  should  decide  whether  or  not  tho 
chancery  court  could  look  behind  the  decree  of  insolvency  ren- 
dered by  the  State  court,  on  any  matter  existing  anterior  to  the 
decree,  except  actual  fraud  in  its  procurement.    We  deem  it  en* 
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tirely  clear  that,  if,  by  events  occurring  subsequent  to  the  ren- 
dition of  the  decree  of  insolvency,  the  estate  has  become  able  to 
pay  its  debts,  a  court  of  chancery  would  not  be  precluded  by 
the  decree  merely  from  such  investigation. 

It  is  by  applying  an  analogous  rule  to  the  case  before  us  that 
we  arrive  at  our  conclusions. 

The  law,  as  it  stood  in  Alabama  in  1840,  when  the  estate  of 
Edwards  was  declared  insolvent,  would  enable  the  personal 
representative  to  obtain  a  decree  of  insolvency  on  an  estate 
worth  much  more  than  it  owed.  All  that  the  executor  or  ad- 
ministrator had  to  do  was,  to  show  to  the  court  that  the  personal 
property  of  the  estate  was  not  sufficient  to  pay  the  debts,  and 
a  decree  of  insolvency  was  rendered  almost  as  a  matter  of 
course,  although  the  real  estate  of  the  decedent  might  have  been 
sufficient  to  render  the  estate  not  only  solvent  but  rich.  In  such 
cases,  to  allow  the  decree  of  the  State  court  to  divest  the  United 
States  chancery  court  of  its  jurisdiction,  would  be  unreasona- 
ble, and  the  party  setting  up  the  insolvency  of  the  estate  in  that 
court  could  not  rely  upon  the  decree  of  the  State  court,  rendered 
under  such  circumstances,  as  conclusive  evidence  of  the  fact  of 
insolvency.  If  that  decree  was  inconsistent  with  the  actual 
fact,  the  creditor  would,  in  our  opinion,  have  the  right  to  make 
it  appear ;  and  if  it  was  shown  that  the  estate  was  in^  fact 
solvent,  notwithstanding  the  decree  in  the  State  court,  the  cred- 
itor would  not  be  driven  to  a  State  forum  to  prosecute  his  claim, 
but  the  bill  seeking  to  enjoin  the  judgment  at  law  would  be  dis- 
missed. 

In  the  case  at  bar,  if  the  estate  of  Edwards  is  in  fact  insol- 
vent, as  it  is  alleged  to  be  in  the  bill,  and  as  it  was  decreed  to 
be  in  the  Orphans'  Court  of  Greene  County,  then  it  would  be 
obviously  unjust  and  inequitable  to  allow  the  respondent  to 
proceed  in  his  action  at  law  against  the  complainant,  and  there- 
by subject  him  individually  to  a  liability  for  the  debt  ;  but  on 
the  other  hand,  if  such  insolvency  does  not  in  fact  exist,  not- 
withstanding the  decree  of  the  Orphans'  Court  of  Greene 
County,  then  we  see  no  reason  why  the  respondent  should  be 
deprived  of  the  remedy  which  he  has  adopted  for  the  recovery 
of  his  debt. 

In  the  application  of  the  complainant  to  have  the  estate  of 
Edwards  declared  insolvent,  and  for  an  order  to  sell  the  real 
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estate,  ho  shows  that  the  amount  of  notes,  accounts  and  evi- 
dences of  debt  in  his  hands,  was  09925  87,  and  that  the  pro- 
ceeds of  the  sale  of  the  personal  property,  other  than  notes 
&c.,  in  his  hands,  amounted  to  the  sum  of  $2921  75  ;  making 
an  aggregate  of  personal  assets  of  $12,867  62.  Of  the  first 
item,  made  up  with  notes,  accounts  &c.,  many  of  them  are 
represented  as  doubtful.  As  a  part  of  the  same  showing,  the 
debts  owing  by  the  estate  are  shown  to  be  013,707  46,  thus 
showing  the  estate  to  be  insolvent,  as  the  law  then  stood,  that 
is,  the  personal  assets  were  not  suflficient  to  pay  the  debts. 
Both  parties,  on  the  hearing  before  the  Chancellor,  seem  to  have 
relied  upon,  and  offered  in  evidence  a  transcript  of  the  record 
and  proceedings  of  the  Orphans'  Court  of  Greene  County  ;  and 
by  said  transcript  it  appears,  that  an  order  was  obtained  for 
the  sale  of  the  lands  of  said  decedent,  commissioners  appointed 
to  make  said  sale,  and  their  report  of  their  action  as  such  com- 
missioners. They  report  that  they  have  sold  lands  amounting 
to  the  sum  of  $9334  45,  and  have  turned  the  proceeds  over  to 
the  administrator.  It  is  further  shown  by  proof  that,  on  one  judg- 
ment belonging  to  the  estate  against  one  Alford,  the  complainant 
received  in  cash,  from  the  sale  of  lands  levied  on  under  execu- 
tion, upwards  of  01000.  That  judgment  was  for  the  sum  of 
04455  29  :  and  besides  the  lands  sold,  there  were  levied  upon, 
as  the  property  of  said  Alford,  some  fifteen  or  sixteen  slaves, 
which  were  claimed  by  third  persons,  and  bond  given  for  the 
trial  of  the  right  of  property.  Whether  any  cash  has  been  re- 
alized from  these  trials  of  the  right  of  property  the  record  does 
not  disclose,  nor  does  it  appear  what,  if  any  thing,  has  ever 
been  collected  from  the  other  notes  or  accounts  belonging  to  the 
estate. 

Here,  then,  we  see  an  aggregate  of  cash  amounting  to  up- 
wards of  013,256  20  has  gone  into  the  hands  of  the  adminis- 
trator, with  which  to  pay  a  debt  013,7P7  46,  leaving  entirely 
unaccounted  for  the  balance  of  the  notes  and  accounts  amount- 
ing to  upwards  of  05000,  and  also  the  claim  suits  for  the  negroes 
on  the  large  judgment  against  Alford.  We  think  it  fair  to  pre- 
sume, that  the  complainant  has  or  ought  to  have  collected  some- 
thing on  the  notes  and  accounts  other  than  that  of  the  judgment 
against  Alford;  and  in  his  silence  upon  the  subject,  when  he 
alone  is  the  most  capable  of  rendering,  and  is  in  duty  bound  to 
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render  the  information,  we  think  it  but  reasonable  to  presume 
that  he  has  collected  enough  at  least  to  render  the  estate  sol- 
vent, and  to  pay  off  all  its  debts. 

When  the  complainant's  bill  is  examined  with  reference  to  the 
proof  in  the  cause,  there  is,  we  apprehend,  some  cause  for  the  alle- 
gation in  the  defendant's  answer,  that  the  complainant  has  sought 
by  every  means  in  his  power  to  mystify  and  conceal  the  facts  in 
relation  to  the  estate  of  the  said  Edwards  ;  for  it  must  be  con- 
fessed that,  with  the  means  of  information  in  his  hands  in  ref- 
erence to  the  affairs  of  said  estate,  the  bill  gives  but  little  light 
as  to  its  true  condition.  Our  conclusion  is,  from  the  proof  in 
the  cause,  that  the  estate  of  EdAvards  is  solvent,  and  has  been 
so  since  the  sale  of  the  lands  belonr^ing  to  said  estate  ;  and  the 
estate  being  solvent,  the  complainant  has  no  right  to  call  upon 
a  court  of  equity  for  relief,  but  the  defendant  should  be  permit- 
ted to  pursue  the  remedy  that  he  has  selected  for  the  recovery 
of  his  debt. 

It  follows,  therefore,  that  the  Chancellor  erred  in  his  decree, 
and  it  is  here  reversed,  the  injunction  ordered  to  be  set  aside, 
and  the  complainant's  bill  dismissed,  Avith  the  costs  of  this  court 
and  of  the  court  below. 
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1.  A  deed  from  a  Creek  Indian  reservee,  under  the  treaty  of  March  24, 
1832,  after  it  has  been  approved  by  the  President  of  the  United  States, 
conveys  such  title  to  the  purchaser  as  will  maintain  an  action  of  eject- 
ment. 

2.  When  a  deed  is  made  to  two  jointly,  the  law,  in  the  absence  of  proof  as 
to  their  respective  interests,  presumes  that  they  are  equally  interested  ; 
and  the  transfer  by  one  of  them,  by  words  in  prcesenti,  of  all  his  right, 
title  and  interest  in  the  lands,  conveys  a  moiety. 

3.  The  administrator  of  an  estate  which  has  been  declared  insolvent  has  no 
right,  under  the  statute,  to  bring  ejectment  for  the  recovery  of  lands  be- 
longing to  the  decedent. 

Error  to  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Jno.  Gill  Shorter. 
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Ejectment  by  Jesse  Wilkinson,  as  administrator  of  Daniel 
McDougald,  deceased,  against  N.  W.  Long,  the  plaintiff  in 
error,  to  recover  an  uniiivided  moiety  in  section  eight,  township 
fifteen,  range  twenty  seven,  situated  in  the  County  of  Russell. 
There  was  a  verdict,  and  judgment  thereon  rendered,  for  the 
plaintiff  below. 

It  appears  from  the  bill  of  exceptions,  that  the  said  half- 
section  of  land  was  reserved  to  a  Creek  Indian,  under  the 
treaty  of  March  24,  1832  ;  that  the  said  rcscrvee  duly  sold  and 
conveyed  the  same  to  Fannin  &  Howell,  on  December  31,  1834  ; 
and  that  John  D.  Howell,  in  the  name  of  Fannin  &  Howell,  ex- 
ecuted to  McDougald  the  following  instrument : 

"  For  value  received,  I,  John  D.  Howell^  of  Muscogee,  and 
State  of  Georgia,  do  hereby  assign,  transfer  and  set  over  unto 
Daniel  McDougald,  of  said  county  and  State,  all  my  right,  title, 
claim  and  demand  to  a  tract  of  land  purchased  by  Fannin  & 
Howell,  designated  as  the  north  half  of  section  number  eight, 
in  township  number  fifteen,  of  range  number  twenty  seven, 
situate  in  the  district  of  lands  subject  to  sale  at  Montgomery, 
and  request  that  a  patent  may  le  issued  to  said  McDougald, 
his  heirs  or  assigns.  Witness  my  hand  and  seal,  this  first  day 
of  Fcb'y,  A.  D.  1840." 

(Signed)  Fannin  &  Howell, 

by  John  D.  Howell,  [L.  S.J 

It  was  also  shown  that  said  McDougald  had  departed  this 
life,  and  that  his  estate  had  been  duly  declared  insolvent  before 
the  commencement  of  this  suit.     This  was  the  plaintiff 's  title. 

The  defendants  claimed  under  a  tax  collector's  sale,  and  deed 
made  in  pursuance  thereof.  It  appears  that  the  land  was  ad- 
vertised to  be  sold  on  Tuesday  after  the  first  Monday  in  Au- 
gust, 1849,  but  on  that  day  the  sale  was  publicly  postponed 
until  the  first  Monday  in  September ;  tlie  advertisements  in  the 
newspaper  and  at  the  court-house  door,  were  changed  accord- 
ingly, and  the  land  was  then  sold,  on  said  first  Monday  in 
September, 

Lease,  entry,  ouster  and  possession  having  been  admitted,  the 
plaintiff  asked  the  court  to  charge  the  jury,  that,  if  they  be- 
lieved all  the  evidence,  they  must  find  for  the  plaintiff;  which 
charge  the  court  refused  to  give,  and  charged  the  jury,  that,  if 
they  believed  all  the  evidence,  they  must  find  an  undivided  half 
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of  said  land  for  the  plaintiff ;  to  which  charge  the  defendants 
excepted.  The  defendants  then  asked  the  court  to  charge  the 
jury,  that,  if  they  helieved  all  the  evidence,  they  must  find  for 
the  defendants ;  which  charge  the  court  refused  to  give,  and 
the  defendants  excepted. 

The  charge  given,  and  the  refusal  to  charge  as  asked,  are  now 
assigned  for  error. 

White  &  Parsons,  for  plaintiffs  in  error : 

The  first  question  presented  is,  whether  the  administrator  of 
an  insolvent  estate  can  recover  in  ejectment,  on  the  evidence 
disclosed  hy  the  record.  The  act  of  1843  (Clay's  Digest  192 
§  2,)  does  not  change  the  previous  law  ;  and  it  is  certain  that, 
before  its  passage,  the  administrator  had  no  right  to  bring  an 
action  of  this  kind  :  it  could  only  be  brought  by  the  heirs  at 
law,  upon  whom  the.  legal  title  is  cast  by  operation  of  law,  on 
the  death  of  their  ancestor.— 7  Ala.  R.  459.  The  ninth  sec- 
tion of  the  act  shows  what  rights  vest  in  the  administrator. 
The  first  section  of  the  act  of  1839  empowers  him  to  rent  the 
lands ;  and  the  act  of  1820  authorizes  him  to  apply  for  leave 
to  sell  real  estate. — Clay's  Digest  196,  199.  The  rule  laid 
down  in  this  court  seems  to  be,  that  both  the  administrator  and 
the  heirs  are  necessary  parties. — Jordan  v.  Abercrombie,  15 
Ala.  580  ;  Swan  v.  Driver,  at  this  term,  opinion  by  Gibbons,  J. 

The  statute  of  1843  does  not  give  the  administrator  the  right, 
even  though  the  estate  be  insolvent,  to  sue  in  his  own  name  for 
the  recovery  of  the  land.  This  suit,  therefore,  cannot  be  sus- 
tained by  him. 

The  approved  deed  to  Fannin  &  Howell,  and  the  transfer  by 
Howell  of  his  interest  in  the  land  to  McDougald,  are  not  suffi- 
cient evidence  of  title  to  sustain  this  action.  The  words  of  the 
transfer  do  not  purport  to  convey  a  title,  for  it  requests  the 
Government  of  the  United  States  to  issue  a  patent  to  McDou- 
gald ;  and  where  it  is  evident  that  the  vendor  did  not  intend  to 
convey  title,  it  has  been  held  that  the  instrument  amounted 
only  to  a  bond  for  titles,  though  it  contained  the  words  "grant, 
bargain  and  sell." — Chapman  v.  Glassell,  13  Ala.  R.  50. — 
What  more  is  this  instrument  than  that  1 

The  postponement  of  t)ie  sale  by  the  tax  collector,  as  shown 
by  the  record,  does  not  vitiate  his  deed,  nor  render  it  void.     The 
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owner  of  the  land  oaght  not  to  be  permitted  to  recover  it,  with- 
out paying  the  purchaser  his  money  and  interest.  These  sales 
for  the  purpose  of  raising  revenue  ought  not  to  Le  set  aside,  un- 
less wholly  void. 

Geo.  D.  Hooper  and  Belseb  &  Rice,  contra  : 

1 .  Administrator  may  sue  in  ejectment,  when  the  decedent 
might  have  done  so. — Mastorton  v.  Girard,  10  Ala.  GO. 

2.  Approved  contract  conveys  title,  as  against  any  one  not 
claiming  through  the  Indian. — Jones  v.  Inge  et  al.,  6  Por.  381 ; 
Treaty  found  in  5  Porter  414. 

3.  As  to  the  sale  by  the  tax  collector,  mode  of  advertising, 
deed,  &c,  see  the  tax  laws  of  1848  and  1849. 

4.  Tax  laws  construed  strictly. — Scales  v.  Alvis,  12  Ala. 
619 ;  Lyon  et  al.  v.  Hunt  g<  a/.,  11  Ala.  310 ;  Pope  v.  Headen, 
6  Ala.  434. 

5.  Plaintiff  may  recover  a  moiety. — Sawyer  v.  Fitts,  4  S.  & 
P.  365  ;  2  Porter  9. 

CHILTON,  C.  J. — The  questions  made  upon  the  record 
are : 

1.  Docs  the  deed  of  conveyance  from  the  Creek  Indian  res- 
ervee,  after  it  has  been  approved  by  the  President  of  the  United 
States,  convey  such  title  to  the  purchaser  as  will  warrant 
ejectment  1 

2.  Does  the  written  transfer  in  the  name  of  Fannin  &  How- 
ell, to  McDougald,  convey  such  legal  estate  in  the  land,  or  any 
portion  of  it,  as  entitles  the  purchaser  to  sue  in  this  form  of 
action  ? 

3.  Has  the  administrator  of  an  insolvent  estate,  under  our  stat- 
utes, the  right  to  maintain  an  action  of  ejectment,  to  recover 
the  lands  of  the  decedent? 

1.  The  first  point  is  covered  by  the  decision  of  our  predeces- 
sors, in  the  case  of  Roper  v.  Bradford,  9  Por.  Rep.  364  ;  and 
although  we  might  be  disposed  to  question  the  correctness  of 
that  decision,  were  the  question  an  open  one,  we  must  adhere 
to  it,  as  having  settled  a  rule  of  property,  a  departure  from 
which  might  seriously  unsettle  the  titles  to  lands  in  the  country. 

2.  Fannin  &  Howell  having  such  legal  title  as  would  sustain 
an   ejectment,  they  had  full  power  to  sell  and   dispose  of  the 
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same  to  any  other  person.  In  the  absence  of  proof  as  to  the 
interest  which  each  of  them  had  in  the  land,  the  deed  being 
made  to  both,  the  law  raises  the  presumption  that  they  were 
equally  interested. 

A  transfer  by  words  in  prcesenti,  by  Howell  to  McDougald, 
of  all  his  interest,  right  and  title  to  the  land,  given  under  the 
hand  and  seal  of  said  Howell,  operates  a  good  conveyance  of 
whatever  legal  title  he  had  to  McDougald,  and  he  having  a 
moiety,  that  moiety  vested  thereby  in  McDougald.  The  fact 
that  he  requests,  in  the  transfer,  that  the  United  States  should 
issue  a  patent  to  McDougald,  is  nothing  more  than  an  order  or 
request  to  vest  him  with  the  evidence  of  the  title,  which  already 
resided  in  him  by  the  conveyance. 

This  transfer  is  altogether  unlike  the  case  of  Chapman  v. 
Glassel,  13  Ala.  50,  for,  in  that  case,  the  instrument  relied  on 
as  a  conveyance,  not  only  purported  to  be  a  mere  obligation  to 
make  title  in  futuro^  but  the  vendee,  by  a  cotemporaneous  in- 
strument, expressly  admitted  that  it  was  a  bond,  and  that  cer- 
tain payments  were  to  be  made  by  him  before  he  could  demand  a 
title.     There  is  nothing  of  the  kind  in  the  case  before  us. 

3.  Upon  the  third  point  wo  have  had  more  difficulty.  Ordina- 
rily, when  a  party  dies  oAvning  lands,  they  descend  to  his  heirs  at 
law,  and  to  hold  that  his  personal  representative  could  sue  for  and 
recover  them,  would  appear  somewhat  anomalous.  In  Phillips 
V.  Gray,  1  Ala.  226,  this  court  was  called  upon,  for  the  first 
time,  to  construe  the  act  of  1839,  authorizing  the  administrator 
to  rent  the  lands  of  the  decedent  until  the  final  settlement.  It 
is  there  said,  "There  can  be  no  doubt,  that,  in  all  cases  coming 
within  the  pufView  of  this  act  after  its  passage,  the  right  of  the 
heir  to  enter  upon,  and  enjoy  the  real  estate  of  his  ancestor,  is 
intercepted  in  favor  of  the  personal  representative  of  the  de- 
ceased, until  final  settlement  of  the  estate."  In  Masterson  V. 
Gerard's  Heirs,  10  Ala.  60,  this  court  held,  that  the  adminis- 
trator had  the  right  to  recover  rent  upon  the  demise  of  his  de- 
cedent, but  that,  until  he  asserted  the  power  given  him  by 
statute,  by  notice  to  the  tenant,  or  by  actual  suit,  the  heir  might 
sue  for  and  recover  rent  falling  due  after  the  death  of  the  ances- 
tor ;  thus  qualifying  the  doctrine  as  asserted  by  the  judge  who 
delivered  the  opinion  in  Phillips  v.  Gray,  supra.  / 

The  construction  of  the  act  of  1839  again  came  before  this 
60 
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court,  in  Haskins  v.  Pope,  20  Ala.  493,  in  urbich  case  it  was 
held,  that  the  administrator  was,  under  its  provisions,  author- 
ized to  receive  rent  accruing  after  the  death  of  the  intestate,  on 
a  lease  made  in  his  life-time,  as  he,  if  living,  could  recover  for 
use  and  occupation.  In  delivering  this  opinion,  also,  the  judge 
says  :  "  It  cannot  be  supposed  the  legislature  intended,  as  be- 
tween a  former  tenant  and  the  administrator,  that  the  latter 
should  either  have  no  power  to  evict,  or  recover  rent." — 20  ib  498. 

In  Upchurch  v.  Nosworthy,  12  Ala.  532,  the  court  held,  that 
an  administrator  had  no  right  to  the  proceeds  of  the  crops  made 
upon  the  lands  of  his  intestate,  with  the  slaves  of  the  estate, 
previous  to  the  grant  of  administration ;  and  it  was  left  as  a 
quere,  whether  he  could  not  recover  the  value  of  the  use  of  the 
slaves  and  other  personal  property.  In  delivering  the  opinion, 
the  judge  says  :  "  The  title  to  the  land  descended  to  the  heir 
at  law,  subject  to  the  entry  of  the  administrator,  for  the  pur- 
pose of  renting  it." — 15  Ala.  534. 

In  Jordan  v.  Abercrombie  &  Thompson,  15  Ala.  580,  it  was 
held,  that  where,  in  an  action  of  trespass  to  try  title  and  recover 
damages,  the  plaintiff  in  error,  against  whom,  as  defendant  in  the 
court  below,  there  was  a  verdict  and  judgment  for  the  land  and 
damages,  died,  it  was  necessary  to  revive  the  suit  in  the  names  of 
his  personal  representative  and  heirs  at  law.  It  was  said,  as 
the  title  to  the  freehold  was  in  controversy,  it  was  clear  that 
the  heir  was  the  proper  representative  of  the  decedent  as  re- 
spected the  land,  and  the  administrator  as  to  the  demand  evi- 
denced by  the  judgment. — 15  Ala.  582. 

In  Martin's  Ex'r  v.  Williams,  18  Ala.  190,  we  held,  that 
the  power  conferred  by  the  statute  to  rent  land  was  a  special 
power,  and  must  be  executed  in  the  manner  pointed  out  by  the 
act ;  that  to  entitle  the  administrator  to  the  rents,  as  assets  of 
the  estate,  it  was  essential  that  the  land  should  have  been  rented 
at  public  outcry,  as  prescribed  by  the  statute. 

So,  in  Chighizola  v.  LeBaron,  executor  SyC,  21  Ala.  406, 
it  was  held,  that  the  statutes  of  this  State  authorizing  the  exec- 
utor or  administrator  to  sell  or  rent  the  lands  of  the  testator, 
&c.,  do  not,  of  themselves,  intercept  the  passing  of  the  estate 
to  the  heirs  or  devisees,  who  may  assert  their  title,  with  all  its 
incidents,  until  the  executor  exerts  the  power  reposed  in  him  by 
the  statute ;  that  the  jJbwer  to  rent  was  a  bare  authority  con- 
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ferred  by  the  statute,  and  must  be  strictly  pursued,  and  if  the 
lands  are  not  leased,  according  to  the  requisitions  of  the 
statute,  at  "  public  outcry,"  it  is  not  a  due  execution  of  the 
power,  and  cannot  be  regarded  in  any  manner  as  affecting  the 
rights  of  the  heirs  or  devisees. 

The  rule,  which  we  think  may  fairly  be  extracted  from  the 
foregoing  decisions,  is,  that  upon  the  death  of  the  intestate,  the 
lands  belonging  to  him  descend  to  his  heirs  at  law,  who  hold  the 
legal  title,  subject  to  certain  powers  conferred  by  the  several 
statutes  on  the  administrator,  as  the  right  to  rent  them  at  pub- 
lic outcry,  if  the  estate  be  solvent,  until  the  final  settlement  ; 
and  if  it  be  insolvent,  he  is  required,  under  pain  of  being  guilty 
of  a  devastavit,  to  apply  for  leave  to  sell  the  lands  to  the  Or- 
phans' Court,  within  three  months  after  the  report  of  such  in- 
solvency.— Clay's  Dig.  197  §  27.  The  administrator,  as  such, 
has  no  title  whatever  to  the  land,  but  only  a  power  to  rent,  or, 
if  so  ordered  by  the  probate  court,  a  power  of  sale,  which  sale, 
when  duly  made,  divests  the  title  of  the  heirs,  and  vests  what- 
ever title  the  ancestor  had  in  the  purchaser. — Clay's  Dig.  220 
§  46.  But  the  title  of  the  heir  is  not  divested  until  such  sale 
and  conveyance  ;  nor  is  his  right  of  entry  intercepted,  until 
proceedings  are  commenced  by  the  administrator,  to  subject 
such  real  estate  to  the  payment  of  the  debts. 

The  administrator  may  recover  the  rent  accruing  either  be- 
fore or  after  the  death  of  the  intestate,  upon  the  demise  of 
the  intestate,  but  he  cannot  bring  an  ejectment  to  recover  pos- 
session of  lands  belonging  to  an  insolvent  estate.  He  has  no 
power  over  such  lands,  save  as  conferred  by  statute,  and  this 
gives  him  no  authority  to  possess  them,  but  merely  to  obtain  an 
order  for  their  sale,  and  to  sell  them.  If  any  one  is  in  the  ad- 
verse possession,  this  does  not  invalidate  such  sale,  as  the  doc- 
trine of  adverse  possession  does  not  ?apply  to  judicial  sales. — 
Whether  the  administrator  might  not  unite  with  the  heirs  in 
maintaining  an  action  to  recover  the  possession,  in  order  to  rent 
out  the  land,  is  a  question  not  presented;  for,  here,  the  estate 
is  insolvent,  and  in  such  case  the  land  is  to  be  sold,  not  rented, 
and  this  sale  does  not  pre- suppose  the  necessity  of  possession  in 
the  administrator.  He  is  the  mere  conduit,  through  whom  the 
title  passes  from  the  heirs  at  law  to  the4)urchaser. 

It  follows,  therefore,  that  the  administrator  of  McDougald  has 
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no  such  title  as  will  enable  him  to  mnintain  ejectment,  and  that 
the  charge  of  the  court  was  consequently  erroneous. 

Wo  need  not  examine  as  to  the  validity  of  the  tax  collector's 
deed,  since  its  validity  or  invalidity  would  in  no  wise  affect  the 
result. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


FULTON  INS.  CO.  vs.   MILNER,  TINSLEY  &  CO. 

1.  An  assignment  of  error  which  is  not  insisted  on  in  the  argument  or  brief 
of  the  appellant's  counsel,  must  be  consideced  as  waived. 

2.  When  it  is  shown  or  may  be  fairly  presumed  that  the  parties  to  a 
policy  contracted  in  reference  to  a  custom  existing  in  the  city  where  they 
did  business,  and  where  the  policy  was  eflFected,  the  general  law  must 
give  way  to  the  custom, 

8.  To  give  validity  to  a  custom  regulating  the  assessment  of  damages  ia 
oases  of  partial  loss  on  insured  goods,  it  is  not  necessary  that  it  should 
extend  to  the  whole  State ;  if  the  custom  is  generally  known  and  acted 
on  in  the  port,  city  or  town  where  the  policy  is  effected,  it  is  sufficient. 

4.  The  custom  in  the  city  of  Mobile  ns  to  the  mode  of  adjusting  damages 
in  cases  of  partial  loss  on  valued  policies,  held  valid  and  binding  on 
parties  residing  and  contracting  in  that  city.  This  custom  is,  to  p-iy  the 
difference  between  the  sales  price  of  the  injured  article  and  the  price  stip- 
ulated in  the  policy. 

Appeal  trom  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  A.  Cuthbert. 

Assumpsit  by  Milner,  Tinsley  &  Co.  against  the  appellant  on 
a  valued  or  closed  policy  of  insurance  on  seventy- eight  boxes  of 
manufactured  tobacco,  shipped  from  New  York  to  Mobile  on  the 
brig  Sarah  Brown,  sixty  of  which  were  injured  on  the  voyage 
to  an  extent  exceeding  fifteen  per  cent.,  the  minimum  stipulated 
in  the  policy. 

"  There  was  evidence  conducing  to  show  that  about  six  boxes 
were  injured  by  the  dangers  of  the  sea,  so  as  to  affect  the 
tobacco    itself;    while    only  the    exterior  of   the    boxes    of 
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the  remainder  sought  to  be  recovered  for  were  stained  by  the 
sea,  the  tobacco  itself  being  uninjured.  The  evidence  also  con- 
duced to  show,  that  the  consignees  only  sold  tobacco  in  boxes ; 
that  when  a  box  of  manufactured  tobacco  was  stained,  it  had 
to  be  opened,  in  order  to  ascertain  whether  the  tobacco  itself  was 
injured,  as  was  done  in  this  case ;  that  the  fact  of  opening  the 
boxes  materially  injured  the  sale  of  the  tobacco,  and  that  in  the 
sale  of  manufactured  tobacco  the  box  and  tobacco  were  always 
sold  together,  and  the  condition  of  the  tobacco  could  only  be  as- 
certained from  the  external  condition  of  the  box ;  that  all  the 
tobacco  sought  to  be  recovered  for  was  sold  at  public  auction  by 
the  consignees,  and  by  reason  of  the  condition  of  the  boxes,  and 
from  the  fact  that  the  boxes  had  been  opened,  the  tobacco  in 
stained  boxes  sold  at  a  loss  of  more  than  fifteen  per  cent. 

"The  court  charged  that,  if  the  jury  believed  the  stains  on  the 
boxes  were  caused  by  the  dangers  of  the  sea,  on  the  voyage 
covered  by  the  policy,  and  that  thereby  the  tobacco  was  rendered 
less  valuable  by  more  than  fifteen  per  cent,,  they  must  find  for 
the  plaintiffs  on  account  thereof,  although  they  should  believe 
that  the  tobacco  itself,  without  regard  to  the  box,  was  uninjured; 
to  which  charge  the  defendant  excepted. 

"There  was  also  evidence  conducing  to  prove  that  the  tobacco 
was  insured  at  forty  cents  per  pound,  making  the  gross  sum  of 
^3120  inserted  in  the  policy  ;  but  that  the  tobacco,  free  from 
all  injury  to  box  or  tobacco  itself,  was,  at  the  time  of  the  sales 
made  of  the  injured  article,  or  at  any  time  of  its  arrival  in  Mo- 
bile, worth  less  than  the  sum  insured.  The  evidence  as  to  its 
true  value  was,  in  substance,  that,  at  the  time  the  insurance 
was  effected,  it  was  worth  in  Mobile  about  thirty -five  cents  per 
pound,  and  about  a  cent  less  in  New  York ;  but  that  aftor  its 
arrival,  and  at  different  times,  boxes  of  the  good,  free  from 
stains  or  other  injuries,  had  been  sold  at  public  auction  by  the 
consignees,  under  favorable  circumstances,  in  order  to  test  its 
value,  and  that  it  brought  about  twenty-eight  to  thirty-one 
cents  per  pound.  The  question  of  the  hona  jides  of  the  insured, 
in  inserting  forty  cents  per  pound  in  the  policy,  was  presented, 
and  submitted  to  the  jury  by  the  court  in  a  manner  satisfactory 
to  plaintiff  and  defendant. 

"There  was  also  evidence  to  prove  that,  by  the  custom  of  in- 
surers and  insured  in  Mobile,  partial   losses  on  closed  policies 
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are  adjusted  by  paying  the  diflference  between  the  sales  price  of 
the  injured  article  and  the  price  stipulated  in  the  policy.  On 
the  part  of  the  plaintiffs  it  was  insisted,  that  this  custom 
furnished  the  rule  for  a<ljusting  the  loss  by  the  jury  ;  while  on 
the  part  of  the  defendant  it  was  insisted,  that  the  rule  waa  to 
ascertain  a  per  centum  of  loss  by  calculation  based  on  the  gross 
value  of  the  uninjured  article  per  pound  and  the  gross  value  of 
tho  injured  article  per  pound,  and  then  apply  the  per  cent,  so 
found  to  the  sum  fixed  in  tho  policy.  The  court  ruled,  that,  if 
the  jury  believed  the  custom  in  Mobile  of  adjusting  closed  pol- 
icies was  as  stated,  it  governed,  and  that  the  loss  should  be  as- 
sessed on  the  principle  contended  for  by  the  plaintiff;  to  which 
defendant  excepted." 

The  two  charges  of  the  court  above  set  forth,  to  which  excep- 
tion was  taken,  are  now  assigned  for  error.- 

Chandler,  Smith  &  Herndon,  for  appellant : 
What  is  the  rule  for  computing  the  amount  to  be  paid  by  the 
insurance  oflBce  ?  For  the  plaintiff  in  error  it  is  insisted,  that 
the  rule  is,  to  find  a  per  centum  of  loss  by  calculation  based  on 
the  true  value  of  the  uninjured  and  of  the  injured  tobacco,  and 
to  apply  this  to  the  sum  inserted  in  the  policy.  This  rule  is 
purely  mathematical  and  must  be  true  ;  it  requires  no  citation 
of  authorities.  But  it  is  also  as  well  and  definitely  settled  by 
authority. — 1  Arnould  on  Insurance  970  to  974  ;  2  ih.  310, 
312 ;  Natchez  Ins.  Co.  v.  Buckncr,  4  Howard's  Miss.  R.  63, 
the  head  note  of  which  is  erroneous. 

The  defendants  in  error,  however,  proved  that,  by  the  custom 
of  Mobile  insurance  offices,  such  losses  on  such  policies  are  ad- 
justed by  subtracting  the  sale  price  of  the  injured  article  from 
the  value  inserted  in  the  policy,  anl  they  insist  that  the  custom 
governs.  But  "  an  usage  must  be  established,  known,  certain, 
uniform,  reasonable  and  not  contrary  to  law." — 2  Green.  Ev. 
§  §  250,  251  ;  1  Sandford's  S.  C.  R.  137  ;  Anthon's  R.  56  ; 
7  Leigh  632 ;  5  Shop.  462  ;  5  Dana  501 ;  1  Green.  Ev.  422  § 
292;  2  ih.  §  249  ;  10  Mass.  26,  29  ;  15  Mass.  431  ;  14  Mass. 
106  ;  12  Pick.  107  ;  14  Pick.  141  ;  21  Pick.  483.  "  These 
usages  should  be  sparingly  adopted  as  rules  of  law,  as  they  are 
often  founded  in  mere  mistake,  or  in  the  want  of  enlarged  and 
comprehensive  views    of  the  full   bearings   of    principles." — 
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2  Green.  Ev.  §  251.     As  to  the  true  object  of  allowing  a  cus- 
tom, see  2  Green.  Ev.  §  251 ;  5  Howard's  Miss.  R.  744. 

The  terms  employed  in  this  policy  are  clear  ;  the  risk  covered 
does  not  embrace  the  rise  or  fall  of  the  market,  as  the  rule  in- 
sisted on  by  defendants  in  error  would  make  it ;  the  principle 
of  calculation  is  absolutely  true,  for  it  is  mathematical ;  and 
"  when  the  terms  employed  are  clear  and  precise  in  themselves, 
no  evidenae  of  any  usage  or  custom  can  be  admitted  to  explain, 
to  alter  or  impair  them." — Arnould  on  Insurance  63.  "  If  the 
clauses  in  the  policy  are  clear  and  unambiguous,  the  courts  can- 
not permit  parol  evidence  to  contradict,  to  vary  or  explain 
them."— J6.  64. 

By  the  rule  invoked  by  defendants  in  error,  can  it  be  ascer- 
tained whether  the  loss  is  more  or  less  than  fifteen  per  cent  1 — 
Suppose  the  article  sells  for  fifty  per  cent,  less  than  the  insured 
sum  ;  non  constat  but  that  it  did  so  by  fall  of  market,  or  be- 
cause of  over  insurance.  Suppose  the  article  to  be  damaged  only 
five  per  cent.,  the  insurers  paying  nothing  unless  the  damage  is 
fifteen  per  cent.;  and  the  damaged  article  sells  for  twenty  per 
cent,  less  than  the  insured  sum ;  does  the  insurer  pay,  because 
a  crude  custom  exists,  founded  in  wrong  and  ignorance,  of  sub- 
tracting sales  price  from  insured  price  1  This  would  be  to  make 
the  insurer  pay  for  fall  of  market.  Suppose  the  article  in- 
sured for  only  fifty  per  cent,  of  its  value;  say,  for  instance,  that 
it  is  worth  $3000,  and  is  insured  for  $1500,  and  that  there  is 
a  damage  of  twenty-five  per  cent.  It  sells  for  $2250.  Does 
the  insured  get  nothing  ]  Does  he  pay  the  insurer  $750,  in- 
stead of  getting  something  1  That  is  the  consequence  of  the 
rule  of  substraction. 

No  subject  more  imperatively  demands  uniform  rules,  known, 
settled,  clear  and  just  rules,  than  the  construction  of  policies. 
Their  form  is  almost  the  same  at  Lloyd's  and  at  the  smallest 
office  of  the  inland  town.  They  have  been  allowed  to  retain 
their  seemingly  senseless  jargon,  because  of  these  considerations, 
and  because  the  meaning  of  the  terms  has  been  settled.  Instead 
of  looking  to  the  decisions  of  Lord  Mansfield,  "  whose  judg- 
ments were  not  bottomed  on  narrow  views,  or,  on  this  question, 
on  the  municipal  regulations  of  England,  but  on  those  great 
principles  of  public  justice  and  convenience  which  had  been 
sanctioned   and  approved  by   universal    experience;"   whose 
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**decp  and  extensive  learning  was  acquired   by  consulting  the 

most  intelligent  merchants,  and  the  works  of  distinguished  for- 
eign jurists,  and  by  carefully  studying  the  French  ordinance  of 
1681,"  are  the  courts  to  grope  about  into  every  port  where  a 
ship  may  float,  to  see  what  rule  ignorance  has  suffered  to  creep 
in,  and  abide  until  information  and  truth  and  right  shall  dispel 
it  7  If  80,  law  ceases  to  be  a  rule  of  right,  and  the  law  of  in- 
surance— the  prop  and  stay  of  commerce,  a  branch  of  national 
and  public  law — can  no  longer  have  invoked  for  it  the  language 
of  Cicero:  "  Non  erit  olid  lex  Romaj  alia  Athenis^  alia  nunc^ 
aliapost-hac;  sed  et  omnes genies  et  omni  tempore  una  lex  et  sem- 
piterna  et  immortalis  continebit,  usque  erit  communis  quasi 
magister,  el  imperator,  et  omnium  deus.^^ 

If  this  custom  is  law,  how  long  is  it  to  continue  1  If  courts 
make  a  wrong  decision,  they  can  change  it,  and  parties  have  a 
right  to  show  the  error  and  insist  on  its  correction  ;  but  is  every 
crude  custom  to  be  set  up,  to  control  courts,  and  to  hold  des- 
potic sway  over  right  and  law  ?  Suppose  that  it  changes  to- 
morrow ;  is  it  then  gone  1     If  so,  law  is  very  unstable. 

It  may  be  said,  that  the  parties  might  have  stipulated 
for  the  rule  insisted  on  by  the  defendants  in  error,  and  therefore 
upon  the  custom  it  is  to  be  presumed  they  did.  It  is  true  they 
might  have  done  so,  as  parties  may  stipulate  for  anything  not 
contrary  to  public  policy  ;  but  the  question  here  is,  what  did 
they  stipulate  for.  and  this  cannot  be  answered  by  going  out  of 
the  contract,  and  establishing  aliunde  something  variant  from 
and  contrary  to  it.  It  is  the  simple  question  of  changing  a 
written  contract  by  parol  proof.  The  policy  says  it  covers 
certain  losses,  rise  or  fall  of  market  not  included,  and  custom  is 
offered  in  evidence  to  show  that  it  does  cover  rise  and  fall  in  the 
market. 

The  only  other  question  in  the  case  is,  did  the  stains  on  the 
boxes,  the  tobacco  being  uninjured,  amount  to  a  damage  cov- 
ered by  the  policy?  The  policy  insures  against  injury  to  the 
tobacco,  and  the  evidence  shows  that  the  tobacco  itself  was  not 
injured. 

P.  Hamilton,  contra: 

The  first  charge  assigned  for  error  was  correct.  Tobacco  is 
well    known    to    be  peculiarly  liable  to  injury ;  its  mode  of 
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packing,  its  nature,  and  the  nature  of  its  trade,  are  all  well 
known  to  insurers,  who  are  bound  to  know  every  thing  apper- 
taining to  the  trade  about  which  they  contract. — 1  Arnould  on 
Insurance  42,  6G,  et  seq.  Being  so  liable  to  injury,  tobacco  is 
placed  in  tlie  memoranda  attached  to  the  policy.  The  insurers 
thus  protect  themselves  from  injury,  and  require  the  insured  to 
become  his  own  insurer  to  the  extent  of  fifteen  percent,  on  the 
amount  of  his  shipment.  In  this  case,  the  loss  exceeded  that 
amount,  and  was  shown  to  have  been  caused  by  the  perils  cov- 
ered by  the  policy. 

As  to  the  mode  of  ascertaining  the  damage  :  The  rule  adop- 
ted by  the  court  below  was  correct,  being  founded  on  the  uniform 
custom  in  Mobile.  The  good  faith  of  the  insured,  in  fixing  the 
valuation  named  in  the  policy,  is  not  impeached.  The  policy  is 
a  valued  or  closed  policy,  in  contra-distinction  to  an  open  policy  .- 
1  Arnould  18.  In  fixing  the  valuation,  it  is  competent  for  the 
assured  to  calculate  the  first  oost  of  the  goods  and  the  premium 
of  insurance,  and  to  add  a  fair  profit. — 1  Arnould  300,  326  ; 
13  East  327  ;  Stevens  &  Benecke  1,  2.  From  this  it  appears 
that  the  valuation  fixed  in  this  case  was  anything  but  exorbitant 
or  objectionable.  A  valuation  fixed  in  good  faith  will  never  be 
lightly  disturbed  ;  it  is  absolutely  binding  and  conclusive,  except 
in  cases  of  fraud  or  gross  over- valuation. — 2  Camp.  R.  69  j  1 
Sumner's  R.  451 ;  Stev.  &  Ben.  7,  38,  39.  In  cases  of  open 
policies,  where  a  loss  occurs,  the  rule  is,  to  ascertain  the  value 
of  the  goods  at  the  port  of  shipment,  and  add  the  cost  of  in- 
surance.— 1  Arnould's  Ins.  330.  To  provide  a  more  perfect 
indemnity  than  this  affords,  the  custom  of  using  valued  policies 
was  introduced. — 12  East  639,  4S8.  It  has  been  held,  with- 
out the  aid  of  any  custom,  that  losses  are  to  be  settled  as  the 
court  below  directed  in  this  case. — 4  Howard's  Miss.  R.  63. 

In  this  case,  no  question  can  be  made  as  to  the  existence  of 
a  uniform,  well  known  custom  in  the  port  of  Mobile,  both  with 
assurer  and  assured,  as  to  the  mode  of  adjusting  partial  losses 
under  valued  policies.  The  existence  of  such  a  custom,  and  all 
the  requisites  to  make  a  custom,  were  found  by  the  jury ;  the 
contract  was  made  in  Mobile.  This  custom,  then,  must  be  taken 
as  a  part  of  the  policy,  and  the  parties  must  be  presumed  to 
have  made  their  contract  in  reference  to  k. — 3  Kent's  Com. 
(7  Ed.)  326,  note ;  1  Arnould's  Ins.  66,  72,  74,  75  j  Palmer 
51 
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V.  Blackburn,  1  Bing.  01  ;  1  Duer  on  Insurance  263  §57, 
259,  265.  An  objection  to  it  cannot  be  sustained  on  the  ground 
simply  of  its  being  local,  for,  as  between  the  parties  contracting 
in  the  port  where  such  uniform  custom  has  prevailed,  they  will 
be  held  cognizant  of  it,  and  as  dealing  with  a  view  to  it. — See 
authorities  last  above  cited  ;  1  Duer  286.  And  where  the 
usage  is  purely  local,  if  notice  of  its  existence  be  brought  home 
to  the  parties,  it  will  be  held  to  bind  them,  and  will  be  treated 
as  part  of  the  contract. — 1  Arnould  on  Ins.  72  et  seq.;  1  Duer 
304  ;  4  M.  &  W.  211 ;  3  Day's  R.  346;  ^  Wheat.  582  ;  4 
Term  R.  206,  216  ;  10  B.  &  C.  760  ;  4  M.  &  S.  150  ;  6  Har. 
&  J.  408.  And  so  if  the  trade  be  confined  to  a  single  port, 
and  the  usage  is  general  there,  it  will  be  a  good  custom. — 1 
Duer  259,  294.  Mobile  is  the  only  port  in  this  State,  and  the 
proof  shows  a  uniform,  well  established  and  well  ascertained 
mode  of  settling  such  losses  at  that  port. 

The  rule  is  well  settled  in  England,  that  a  custom  as  to  the 
mode  of  settling  a  general  average  loss,  at  a  foreign  port  of  desti- 
nation, is  biudmg  on  the  undirwriters  in  England.-See  cases  cited 
in  1  Duer  247.  The  books  on  insurance  shows  that  the  custom 
proven  to  exist  in  Mobile  is  not  so  limited ;  it  extends  much  fur- 
ther than  to  Mobile,  and  though  greatly  condemned  by  foreign 
authors,  may  almost  be  called  the  American  custom.  There 
are  four  modes  in  use  for  the  adjustment  of  partial  losses  :  1, 
as  a  salvage  loss,  which  is  the  mode  adopted  in  Mobile ;  2nd,  on 
diflcrcncc  of  sales,  without  reference  to  cost ;  3rd,  on  compari- 
son of  not  proceeds  of  sales  ;  4th,  on  comparison  of  gross  pro- 
ceeds of  sales.  In  reference  to  the  first  of  these  Mr.  Stevens 
remarks,  that  "  it  i.«  particularly  prevalent  in  the  United 
States,"  and  he  attributes  its  existence  here  to  our  ignorance  of 
any  other  mode.  Its  recommendation,  however,  lies  in  the 
fact,  that  it  afibrds  to  the  insured  a  '*  mercantile  indemni- 
ty." 

The  nature  and  effect  of  a  custom  has  been  repeatedly  con- 
sidered by  this  court.— 6  Porter  123  ;  3  Ala.  590 ;  12  Ala. 
350;  12  Ala.  513;  10  Ala.  284;  7  Ala.  325. 

LIGON,  J. — The  first  assignment  of  error  was  not  insisted 
upon,  either  in  the  argument  or  brief  of  the  counsel  for  the  ap- 
pdllants.     It  must,  therefore,   be  considcre  as  waived. — Van 
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Eppes  V.  Smith,  21  A.  R.  317  ;  Cunningham  v.  Carpenter,  10 
A.  R.  109. 

Tlie  second  arises  upon  the  second  charge  given  by  the  court 
below,  in  relation  to  the  rule  by  which  partial  losses  on  valued 
policies  of  insurance  are  adjusted  by  the  custom  in  the  city  of 
Mobile. 

The  evidence  fully  justified  the  court  in  submitting  the  ques- 
tion of  the  existence  or  non-existence  of  this  custom  to  the  jury 
in  the  manner  in  which  it  is  presented  by  the  charge,  and  in 
saying  to  them  that,  if  they  found  the  custom  to  exist,  it  must 
govern  their  action  in  assessing  the  damages. 

The  general  law  regulating  the  assessment  of  damages  under 
such  policies,  even  if  it  differed  from  this  custom,  must  give  way 
to  it,  if  it  is  shown  or  may  fairly-  be  presumed  that  the  parties 
contracted  in  reference  to  the  custom,  and  not  to  the  general 
law. 

It  is  conceded  that  this  policy  was  made  in  the  city  of  Mobile, 
and  that  both  the  appellant  and  appellee  do  business  in  that 
city  ;  and  the  proof,  as  shown  by  the  bill  of  exceptions,  is, 
"  that  by  the  custom  of  insurers  and  insured  in  Mobile,  partial 
losses  on  closed  policies  are  adjusted  by  paying  the  difference 
between  the  sales  price  of  the  injured  article,  and  the  price 
stipulated  in  the  policy."  The  only  legitimate  inference  from 
this  proof  (if  indeed  the  language  is  not  too  plain  to  require  an 
inference  to  be  drawn)  is,  that  this  rule  was  known  to  and  gov- 
erned the  action  of  all  insurers  and  insured  persons  in  the  as- 
sessment of  damages  in  cases  of  partial  loss  on  valued  policies, 
when  the  contract  of  insurance  was  made,  and  the  owner  of  the 
goods  resided  in  the  city  of  Mobile. 

In  the  absence  of  fraud  in  the  valuation  in  the  policy,  or  in 
the  sales  of  the  damaged  article,  the  parties  to  this  contract  are 
bound  by  this  usage ;  and  it  is  shown  in  this  case  that  both  the 
valuation  and  sales  were  fair.  Under  such  circumstances,  the 
insurer  will  not  be  allowed  to  repudiate  a  custom  in  reference  to 
which  he  is  presumed  to  have  contracted,  and  under  which  the 
insured  had  a  right  to  expect  that  his  loss,  if  any  occurred 
against  Avhich  he  was  protected  by  the  terms  of  the  policy,  would 
be  adjusted  and  settled. 

To  give  validity  to  a  usage  of  this  kind,  it  is  not  necessary 
that  it  should  extend  to  the  whole  State  j  if  it  is  generally 
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kno¥rn  and  acted  upon  in  the  port,  city  or  town  in  which  the  pol- 
icy is  given,  it  will  be  sufficient.  In  his  work  on  Insurance, 
Judge  Duer  uses,  in  reference  to  such  usages,  this  language  : 
"  The  proposition  that  a  usage  must  be  general,  in  order  to  bind 
the  parties,  refers  exclusively  to  the  cases  in  which  the  knowl- 
edge of  the  parties  and  their  intention  to  adopt  the  usage  are 
inferred  merely  from  the  fact  of  its  existence  ;  but  when  their 
knowledge,  or  intentions,  are  established  by  other  direct  or  cir- 
cumstantial proof,  their  contract  will  be  governed  by  the  usage, 
however  local  or  partial,  in  reference  to  which  it  is  proved  or 
presumed  to  have  been  made.  Thus,  the  use  and  practice,  as 
between  themselves  and  the  assured,  even  of  a  single  insurance 
company,  will  be  binding,  not  only  in  all  cases  upon  the  compa- 
ny, but  upon  all  such  persons  as  have  been  in  the  habit  of  ef- 
fecting policies  in  their  office.  So,  by  parity  of  reasoning,  a 
local  usage  of  trade  may  be  binding  upon  insurers  who  have  fre- 
quently made  insurances  to  which  the  usage  would  apply;  and 
however  local  or.  partial  may  be  the  usage,  the  insurers  will  be 
bound,  in  all  cases,  when  the  intention  to  follow  it  was  expressly 
communicated,  and  the  policy  was  founded  upon  that  represen- 
tasion."— 1  Duer  on  Ins.  203  §57. 

Again ;  the  same  author,  in  speaking  of  general  usages  as 
applicable  to  the  persons  who  recognize  and  adopt  them,  and 
to  the  ports  in  which  they  prevail,  concludes  his  remarks  with 
this  expression :  "  It  is  not  meant,  for  example,  to  deny  that  the 
insurers  are  bound  in  all  cases  by  a  usage  generally  followed 
and  notorious,  of  the  port  in  which  they  reside,  however  widely 
it  may  differ  from  the  general  usage  of  other  ports  engaged  in 
the  same  trade.  Their  residence,  where  the  usage,  although 
local,  is  otherwise  valid,  would  doubtless  be  deemed  sufficient 
evidence  of  their  knowledge." — 1  Duer  on  Ins.  261  §  55,  and 
authorities  there  cited. 

If  the  usage  is  purely  local,  still,  if  notice  of  its  existence  is 
brought  home  to  the  parties,  they  will  be  bound  by  it,  and  unless 
otherwise  provided  in  the  policy  itself,  it  will  form  a  part  of  the 
contract  of  insurance,  and  be  looked  to  by  the  courts  in  settling 
rights  arising  under  it. — 1  Amould  on  Ins.  71  §  43,  and  au- 
thorities cited. 

In  this  case,  the  usage  referred  to  in  the  cliarge  of  the  court 
is  shown  to  be  not  only  general,  but  universal,  both  with  insu- 
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^ers  and  insured  in  the  city  of  Mobile ;  for  the  language  of  the 
bill  of  exceptions,  setting  out  the  evidence,  is  subject  to  no  other 
legitimate  construction  ;  and  as  the  parties  do  business  in  that 
city,  and  this  policy  was  effected  there,  they  must  be  presumed 
to  have  known  of  its  existence,  and  to  have  contracted  in  refer- 
ence to  it. 

This  view  of  the  case  is  decisive  of  it,  and  renders  it  unne- 
cessary for  us  to  examine  it  in  all  the  aspects  in  which  it  has 
been  presented  in  the  briefs  and  arguments  of  counsel. 

It  is  insisted,  however,  that  the  custom  is  repugnant  to  the 
terms  of  the  policy,  because  the  policy  contains  a  stipulation  that 
unless  the  damage  to  the  tobacco  exceeds  15  per  cent.,  then 
the  insurers  are  to  pay  nothing ;  and  that  under  the  calculation 
required  by  the  custom,  no  per  centum  of  loss  can  be  ascertain- 
ed. This  by  no  means  follows;  for,  when  the  damaged  sales  are 
subtracted  from  the  value  in  the  policy,  the  rate  per  cent,  which 
the  sum  so  obtained  bears  to  tlie  sum  in  the  policy  may  be  as- 
certained by  a  mere  arithmetical  calculation,  and  if  it  exceed  the 
rate  of  15  per  cent.,  then  the  insurers  must  pay  the  whole 
loss  ;  if  it  be  less  than  that  rate  per  cent.,  they  pay  nothing, 
ina  smuch  as  the  owners  were  their  ©wn  insurers  if  the  damage 
was  not  greater  than  that  sum. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


STEWART  &  FONTAINE  vs.  HARGROVE. 

1.  On  a  motion  by  a  bankrupt  to  have  his  discharge  entered  of  record, 
where  the  record  does  not  purport  to  set  out  all  the  evidence,  and  the  mo- 
tion itself  is  wanting,  the  Appellate  Court  cannot  presume  that  there  was 
no  proof  before  the  court  below  that  an  execution  had  issued,  nor  that 
the  motion  did  not  allege  such  to  be  the  fact ;  and  the  rule  laid  down  in 
Brown  v.  Branch  Bank,  20  Ala.  420,  does  not  apply  to  the  case. 

2.  When  the  bankrupt's  motion  is  resisted  on  any  of  the  grounds  specified 
in  the  act  of  Congress,  the  facts  relied  on  to  impeach  his  certificate  must 
be  stated  with  certainty  to  a  commoa  intent. 
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8.  An  allegation,  in  general  terms,  that  tlie  bankrupt  had  failed  to  file  a 
full  Mchcdulo  of  his  notes  and  accounts,  without  specifying  those  which 
were  omitted,  is  but  the  statement  of  a  legal  conclusion,  and  is  also  de- 
murrable ftr  want  of  prcciMion  nnd  certainty. 

4.  An  allegation  that  he  ha<i  ronde  a  fraudulent  conTeynnce  of  his  proper- 
ty, without  stating  the  person  to  whom  the  conveyance  was  made,  or  the 
property  conveyed,  is  demurrable  for  the  same  reasons. 

6.  So,  also,  nn  allegation  which  docs  not  set  out  the  amount  of  a  decree  al- 
leged to  havo  been  fraudulently  omitted,  nor  the  time  of  its  rendition,  is 
demurrable  for  want  of  sufficient  certainty  and  precision. 

6.  The  franchise  of  n  toll  bridge  is  property  within  the  contemplation  of  the 
bankrupt  law,  and  pa&ses  to  the  ns-signee  in  bankruptcy. 

7.  A  pl«a  alleging  that  n  lien  was  created  in  favor  of  thecentesting  creditor 
before  the  bankrupt's  npplicntion  for  the  benefit  of  the  act,  by  the  delivery 
of  nn  execution  to  the  sheriff  of  a  county  in  which  there  were  slaves  the 
property  of  the  defendant,  is  defective  in  substance,  if  it  does  not  also  al- 
lege that  the  lion  wns  continued  up  to  the  rendition  of  the  decree. 

8.  Specifications  contesting  a  bankrupt's  discharge  on  the  ground  of  fraud, 
are  within  the  statute  allowing  amendments  on  terms  after  a  demurrer  is 
sustained.— (Clay's  Digest  334  §  19.) 

9.  The  Courtis  not  authorized  to  reject  a  plea  containing  matter  which  may 
be  good,  even  thou_i^h  it  is  improperly  pleaded. 

Error  to  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  a  motion  made  by  Hargrove  in  the  court  below,  to 
enter  of  record  his  discharge  from  a  judgment  rendered  against 
him  at  the  Spring  term,  1839,  in  favor  of  the  plaintiffs  in  error, 
and  also  from  the  affirmance  of  the  same  judgment  in  the  Su- 
preme Court  against  himself  an(f  the  said  Elliott,  who  was  his 
surety  on  the  writ  of  error  bond.  The  motion  is  not  found  in 
the  record,  but  is  referred  to  in  the  judgment,  and  appears  to 
have  been  predicated  upon  the  discharge  of  Hargrove  under  the 
bankrupt  act  of  1841. 

The  plaintiffs  in  error  filed  specifications  against  tho  validity 
of  the  discbarge  in  bankruptcy  on  the  pround  of  fraud,  setting 
forth  : 

1.  That  the  said  Hargrove  failed  to  file  a  full  and  complete 
schedule  of  the  property  owned  by  him  or  in  his  posses.sion,  to- 
wit :  "  One  franchise  or  toll  bridge  across  the  Uchee  Creek,  in 
the  county  of  Russell,  on  the  road  leading  from  Crawford  to 
Columbus,  Georgia." 

2.  That  he  made  a  fraudulent  conveyance  of  property  for  the 
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purpose  of  defrauding  his  creditors,  and  that  he  failed  to  file  a 
full  schedule  of  all  the  notes  and  accounts  in  his  possession  or 
owned  by  him  at  the  time  of  his  filing  his  schedule  in  bankrupt- 
cy, but  withheld  the  same  for  his  own  benefit. 

3.  That  he  withheld  divers  negroes  in  his  possession,  and 
failed  to  return  them  in  his  schedule,'  to-wit :  (setting  out  the 
names  of  certain  slaves :)  and  that  he  fraudulently  conveyed 
said  negroes  for  the  purpose  of  defrauding  his  creditors. 

4.  That  he  was  the  oAvner  of  a  certain  decree  rendered  in  the 
Superior  Court  of  Muscogee  County,  Georgia,  in  favor  of  him- 
self and  Sophia  Hargrove,  against  Owen  Thomas,  which  he  fail- 
ed to  return  in  his  schedule. 

The  said  Stewart  &  Fontaine  also  pleaded  "  that  before  the 
application  in  bankruptcy  made  by  Hargrove,  the  judgment  was 
in  being,  and  that  an  execution  had  issued  thereon,  and  was  in 
the  hands  of  the  proper  officer  of  Russell  County  to  be  executed; 
and  that  there  were  negroes,  the  propepty  of  said  Hargrove, 
in  said  county  liable  to  the  levy  of  said  execution,  which  have 
not  been  sold  under  the  same."  The  plaintiflf  demurred  to  each 
of  the  specifications,  and  also  to  the  plea ;  and  the  court  sus- 
tained the  same,  as  to  the  first,  second  and  fourth  specifications, 
and  also  to  the  plea,  and  overruled  the  demurrer  to  the  third 
specification. 

The  defendants  then  tendered  the  following  pleas  : 

1 .  That  the  said  plaintifi"  ought  not  to  have  or  maintain  his 
said  motion,  because  they  say  the  said  plaintifi' obtained  his  cer- 
tificate in  bankruptcy  by  fraud,  for  that  the  said  plaintifi",  before 
and  at  the  time  of  filing  his  schedule  in  bankruptcy,  was  the 
owner  of  a  certain  franchise,  being  the  right  to  take  and  re- 
ceive toll  for  crossing  the  Uchee  Bridge,  across  the  Uchee 
Swamp,  on  the  road  leading  dii'ect  from  Crawford  in  said  coun- 
ty to  the  town  of  Girard  in  said  county,  and  the  city  of 
Columbus,  in  the  State  of  Georgia,  and  the  said  plaintifi"  did 
then  and  there  fail  and  neglect  to  render  said  franchise  in  his 
said  schedule,  but  fraudulently  retained  the  same  to  his  own 
use. 

2.  And  for  further  plea  in  this  behalf,  the  defendants  say  that 
the  said  plaintiff  obtained  his  said  bankrupt  certificate  by  fraud, 
because  they  say  that,  before  and  at  the  time  of  filing  said 
plaintiff's  petition  for  the  benefit  of  the  bankrupt  act,  said  plain- 
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tiff  was  ^e  owner  of  a  certain  franchise,  being  the  right  to  take 
toll  for  crossing  the  Uchec  Bridge  in  the  first  plea  mentioned  ; 
and  that  said  plaintiff,  before  and  at  the  time  of  filing  his  said 
petition,  and  in  contemplation  of  the  same,  and  of  his  becoming 
a  bankrupt,  did  fraudulently  procuro  to  be  transferred  to  the 
names  of  Hartwell  B.  Green  and  William  Grigg  the  legal  title 
to  said  franchise,  and  yel  himself  continued  to  enjoy  the  profits 
of  the  same  up  to  the  expiration  of  the  time  for  which  the  same 
was  granted. 

3.  And  for  further  plea  defendants  say,  that  the  said  plaintiff 
obtained  his  certificate  in  bankruptcy  by  fraud,  because  they 
say  that,  at  the  time  and  before  the  said  plaintiff  filing  his  pe- 
tition in  bankruptcy,  the  said  plaintiff  was  the  owner  of  a  cer- 
tain money  decree  for  the  sum  of  ^10(57  25,  rendered  by  the 
Superior  Court  of  Muscogee  County,  in  the  State  of  Georgia, 
upon  an  award  of  arbitration  made  the  4th  day  of  June,  1842, 
in  favor  of  the  said  plaintifi'  and  his  wife  against  one  Owen 
Thomas,  which  said  decree  was,  at  the  time  of  plaintiff's  filing 
his  schedule  in  bankruptcy,  in  full  force,  unreversed  and  unsat- 
isfied ;  and  the  said  plaintiff  did  then  and  there  fraudulently  fail 
and  neglect  to  render  said  decree  in  his  said  schedule  in  bank- 
ruptcy, but  fraudulently  withheld  the  same  for  his  own  benefit 
and  use. 

And  for  further  plea  defemlants  say,  that  said  plaintiff  ob- 
tained his  certificate  in  bankruptcy  by  fraud,  because  they  say 
that,  before  the  filing  of  plaintiff's  petition  in  bankruptcy,  said 
plaintiff,  in  contemplation  of  said  bankruptcy,  and  to  defraud  his 
creditors,  fraudulently  and  without  consideration  conveyed  to  one 
T.  P.  Park  the  following  named  negro  slaves,  to-wit:  (setting  out 
certain  slaves,  their  names,  ages  and  value.) 

4.  And  for  further  plea  defendants  say,  that  the  said  plain- 
tiff obtained  his  certificate  in  bankruptcy  by  fraud,  because  they 
say  that,  before  and  at  the  time  of  filing  his  petition  in  bank- 
ruptcy, the  plaintiff  was  the  owner  of  the  following  described 
negro  slaves,  to-wit :  (describing  certain  negroes  by  their  names 
and  ages  ;)  which  said  negro  slaves  were,  before  and  at  the  time 
of  plaintiff  filing  his  petition  in  bankruptcy,  owned  by  the  said 
plaintiff,  and  in  his  possession;  and  that  the  said  plaintiff  did 
then  and  there  fraudulently  fail,  luglect  and  refuse  to  render 
said  negro  slaves  in  his  said  schedule  in  bankruptcy,  but  fraud- 
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ulently  withheld  the  same  to  his  own  use  and  benefit ;  all  of 
which  they  arc  ready  to  verify,"  &c. 

To  the  filing  of  these  pleas  the  plaintiffs  objected ;  the  ob- 
jection was  sustained,  and  the  defendants  excepted. 

On  the  trial  the  defendants  offerred  to  prove  that  said  Har- 
grove was  the  owner  of  the  franchise  as  described  in  defendants' 
first  specification,  and  that  he  fraudulently  omitted  to  return  it 
in  his  schedule,  to  which  plaintiffs  objected;  the  objection  was 
sustained,  and  the  defendants  excepted. 

The  defendants  also  offeed  to  prove  that  the  said  Hargrove 
was  the  owner  of  the  decree  described  in  the  fourth  specifica- 
tion, and  that  he  fraudulently  omitted  to  return  the  same  in  his 
schedule  in  bankruptcy  ;  to  which  the  plaintiff  also  objected,  the 
objection  was  sustained,  and  the  defendants  excepted. 

The  rulings  of  the  court  as  set  out  in  the  record,  are  assigned 
for  error  in  this  court. 

Geo.  D.  Hooper,  for  plaintiffs  in  error,  contended  : 

1.  That  the  motion  was  erroneously  granted,  because  not 
based  on  any  suggestion,  allegation  or  proof  that  an  execution 
had  issued  on  the  judgment. — Brown  v.  Br.  Bank,  20  Ala.  420. 

2.  That  the  judgment  is  erroneous,  because  both  defendants 
are  actors  in  the  motion,  and  recover  costs,  although  only  one 
bankrupt  is  to  be  discharged. 

3.  That  it  was  erroneous  to  sustain  the  demurrer  to  the  plea 
setting  up  a  former  lien,  existing  before  the  discharge.  If  the 
plea  was  rightly  pleaded,  then  plaintiffs  in  error  had  a  right 
which  was  not  the  subject  of  divestiture ;  and  how  could  their 
right  be  exercised,  if  their  judgment  was  destroyed  1  The  plea 
must  be  liberally  construed. — Powell  v.  Knox,  16  Ala.  365. 

4.  That  it  was  error  to  refuse  permission  to  plaintiffs  in  error 
to  prove  that  Hargrove  owned  a  franchise  in  a  toll-bridge,  and 
an  interest  in  a  certain  judgment,  both  of  which  he  fraudulently 
omitted  from  his  schedule. 

5.  That,  if  the  specifications  were  required  to  be  made  mat- 
ters of  pleading,  when  ruled  insufficient  for  want  of  form,  leave 
to  plead  over  should  have  been  given.  The  pleas,  in  extenso^ 
connected  with  allegations  of  fraud,  were  good,  and  should  have 
been  admitted.  The  demurrers  relate  back  to  the  motion  or 
declaration,  and  must  be  visited  upon  it. 
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He  cited  the  following  cases,  "  miscellaneously  brought  to- 
gether, some  of  which  may  illustrate  the  matters  of  the  re- 
cord."—Lacy  v.  Rockett,  Jl  Ala.  1002;  Vance  v.  Wells,  8 
Ala.  401 ;  Gray  v.  White,  5  Ala.  490 ;  Stiles  v.  Lacy,  7  Ala. 
17  ;  Jeflford  v.  Ringgold,  6  Ala.  546  ;  Freeny  v.  Ware,  9  Ala. 
370 ;  Robb  v.  Powers,  7  Ala.  C58  ;  Gary  v.  Bates,  12  Ala. 
544 ;  Dorcmus  v.  Walker,  8  Ala.  194 ;  Stewart  v.  Anderson, 
10  Ala.  504;  McDougald  v.  Reid,  5  Ala.  810;  Cogburn  v. 
Spence,  15  Ala.  549;  Mabry  v.  Herndon,  8  Ala.  849;  Abney 
V.  Kingsland,  10  Ala.  355;  Hargrove  v.  Cloud,  8  Ala.  173; 
Gilbert  v.  Bradford,  15  Ala.  769  ;  Childs  v.  Franklin,  10 
Ala.  80 ;  Reavis  v.  Garner,  12  Ala.  661;  Petty  v.  Walker,  8 
Ala.  379;  E wing  v.  Peck  &  Clark,  17  Ala.  339;  5  U.  S. 
Laws  28,  29. 

Belser  &  Rice,  contra: 

1.  The  decree  in  bankruptcy  prima  facie  discharged  Har- 
grove from  all  his  debts  existing  at  the  date  of  the  petition. — 
McDougald  v.  Reid,  5  Ala.  810. 

2.  The  record  does  not  show  the  true  character  of  the  motion, 
and  the  case,  as  set  forth  in  the  bill  of  exceptions,  does  not 
come  within  the  authority  of  Brown  v.  Branch  Bank,  20  Ala. 
420,  which  says,  without  execution  issued,  the  motion  to  satis- 
fy cannot  be  made.  If  the  case  did  fall  within  the  principles  of 
that  decision,  the  decision  ought  to  be  set  aside. — Francis  v. 
Ogden,  2  Zabrouski's  R.  210,  and  authorities  cited  by  Chilton 
J.  in  his  dissenting  opinion  in  Brown  v.  Branch  Bank,  supra. 

3.  The  certificate  6f  the  bankrupt  can  only  be  impeached  for 
causes  set  forth  in  the  act  of  Congress,  and  then  only  on  proper 
specifications.— Petty  v.  Walker,  10  Ala.  379 ;  Mabry  v. 
Herndon,  8  Ala.  848. 

4.  The  specifications  which  were  served  on  Hargrove  are, 
with  the  motion,  the  proper  pleadings  in  the  cause,  and  no  other 
issues  ought  to  be  permitted. — Petty  v.  Walker,  supra. 

5.  1  he  court  properly  sustained  the  demurrer  to  the  first, 
second  and  fourth  specifications  ;  they  are  all  too  general  in 
their  character,  and  the  first  contains  matter  irrelevant  to  the 
issue. — Mabry  v.  Herndon,  8  Ala.  848 ;  Rugel}'  v.  Robinson, 
19  Ala.  405  ;  13  Serg.  &  Rawlc  210. 

6.  The  pleas  were  properly  rejected  by  the  court ;  they  are 
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but  an  enlargement  of  the  original  specifications.  Hargrove 
had  no  notice  of  them  until  the  trial,  and  they  are  outside  of 
the  issues  in  the  cause. — Petty  v.  Walker,  10  Ala.  879  ;  Will- 
iams V.  Sinclair,  3  McLean  289 ;  Harding  v.  Griffin,  7  Blackf. 
462  ;  4  Dana  269. 

7.  The  demurrers  to  the  two  special  pleas  should  have  been 
sustained  ;  they  both  lack  substance,  and  do  not  come  within 
the  issues. — Doremus  v.  Walker,  8  Ala.  202  ;  Freeny  v.  Ware, 
9  Ala.  370  ;  Stewart  v.  Anderson,  10  Ala.  504  ;  Reavis  v. 
Garner,  12  Ala.  661. 

8.  The  evidence  offered  and  rejected  was  only  applicable  to 
the  first  and  fourth  specifications,  the  demurrers  to  which  had 
previously  been  sustained  :  it  was  applicable  to  no  issue  then 
before  the  court ;  it  related  only  to  the  franchise  and  to  the  de- 
cree.— Petty  V.  Walker,  supra. 

9.  The  decree  alluded  to  shows  no  such  interest  in  Hargrove 
as  could  pass  to  the  assignee  in  bankruptcy ;  hence  it  was  not 
necessary  to  mention  it  in  his  schedule. — Rugely  v.  Robinson, 
19  Ala.  405  ;  Reavis  v.  Garner,  12  Ala.  661. 

GOLDTHWAITE,  J — The  motion  made  by  the  defendant 
in  error,  Hargrove,  is  not  to  be  found  in  the  record,  except  as 
it  appears  in  the  judgment  entry.  It  is  there  referred  to  as  a 
motion,  on  the  part  of  Hargrove,  to  enter  of  record  his  discharge 
from  a  judgment  rendered  at  the  Spring  term,  1839,  of  the  Cir- 
cuit Court  of  Russell  County,  upon  the  ground,  so  far  as  we 
can  learn  from  the  entry  and  the  other  portions  of  the  record, 
that  he  had  been  discharged  in  bankruptcy  under  the  act  of 
Congress  of  19th  of  August,  1841.  As  the  record  does  not 
purport  to  set  out  all  of  the  evidence,  and  the  motion  itself  is 
wanting,  we  cannot  say  that  there  was  not  proof  before  the 
court  that  an  execution  on  the  judgment  referred  to  had  issued 
before  the  motion  was  made,  nor  can  we  say  that  the  motion  did 
not  allege  that  such  was  the  case ;  and  we  cannot,  for  these  rea- 
sons, apply  thej  rule  laid  down  ^by  this  court  in  the  case  of 
Brown  v.  The  Branch  Bank,  20  Ala.  420,  holding  that  a  bank- 
rupt could  not  move  to  have  his  discharge  entered  of  record  for 
the  purpose  of  preventing  the  issue  of  an  execution.  We  must, 
therefore,  examine  the  rulings  of  the  court  below  upon  some  of 
the  other  points  embraced  by  the  assignments  of  error. 
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The  fourth  section  of  the  bankrupt  act  provides,  that  the  dis- 
charge and  certificate  of  the  bankrupt  shall  bo  conclusive  evi- 
dence in  his  favor,  unless  "impeached  for  some  fraud  or  wilful 
concealment  by  him  of  his  property  or  rights  of  property,  con- 
trary to  the  provisions  of  the  act,  on  prior  reasonable  notice 
specifying  in  writing  such  fraud  or  concealment."  The  motion 
of  the  plaintiff  below  being  predicated  upon  his  discharge  in 
bankruptcy,  it  might  properly  have  been  resisted  upon  the 
grounds  and  in  the  mode  specified  by  the  act,  either  by  plea, 
replication  or  notice  in  writing,  according  to  the  character  of 
the  proceedings  against  the  bankrupt ;  but  whatever  mode  is 
adopted,  the  fraud  or  concealment  must  be  set  forth  in  ■Nvriting, 
and  with  that  degree  of  certainty  and  precision  which  will  enable 
the  court  to  determine  whether  the  facts  alleged  arc  suflScient  in 
law  to  impeach  the  decree,  and  the  party  to  meet  the  charge;  or, 
in  other  words,  the  facts  which  arc  relied  on  to  impeach  the  cer- 
tificate, must  be  stated  with  certainty  to  a  common  intent. 

Applying  this  rule  to  the  case  under  consideration,  we  have 
no  difficulty  in  arriving  at  the  conclusion  that  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  second  and  fourth  specifi- 
cations. The  mere  allegation,  in  general  terms,  that  the  bank- 
rupt failed  to  file  a  full  schedule  of  the  notes  and  accounts  held 
by  him,  without  specifying  which  were  omitted,  and  generally 
that  he  had  made  a  fraudulent  conveyance  of  his  property, 
without  stating  the  person  to  whom  the  conveyance  was  made, 
or  the  property  conveyed,  are  legal  conclusions,  and  are  also 
wanting  in  that  degree  of  precision  and  certainty  which  the 
rules  of  pleading  require.  The  last  objection  also  applies  to 
the  fourth  specification,  which  sets  out  neither  the  amount  of 
the  decree  nor  the  time  of  its  rendition. 

But  the  court  erred  in  sustaining  the  demurrer  to  the  first 
specification,  vrhich,  in  substance,  alleged  that  Hargrove  fraud- 
ulently omitted  from  his  schedule  a  franchise  consisting  of  a  toll 
bridge  over  Uchee  creek,  in  the  county  of  Russell,  on  the  road 
leading  from  Crawford  to  Columbus,  Georgia.  That  a  fran- 
chise of  this  description  is  property,  was  decided  in  the  case  of 
Lewis  V.  The  Intendant  of  Gainsville,  7  Ala.  35  ;  and  we  can 
perceive  no  valid  reason  why,  as  such,  it  should  not  pass  to  the 
assignee  of  the  bankrupt. 

There  was  no  error  in  sustaining  the  demurrer  to  the  plea, 
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which  we  regard  as  defective  in  substance.  It  alleges  that,  be- 
fore the  application  of  Hargrove  for  the  benefit  of  the  act,  the 
judgment,  in  relation  to  which  the  motion  was  made,  had  been 
rendered,  and  an  execution  issued  thereon,  which  had  been  de- 
livered to  the  proper  officer  of  Russell  County  to  be  executed, 
and  that  there  were  slaves,  the  property  of  Hargrove,  in  said 
county,  liable  to  the  levy  of  the  execution,  which  had  not  been 
sold  under  the  same.  There  is  no  doubt  that,  under  the  decis- 
ions of  this  court,  any  lien  which  was  in  force  during  the  pro- 
ceedings in  bankruptcy  would  be  preserved,  (Doremus  v.  Walk- 
er, 8  Ala.  194;  Freeny  v.  Ware,  9  Ala.- 370;)  but  the  lien 
acquired  by  the  plaintiff  in  the  judgment,  by  the  delivery  of 
the  execution  to  the  sheriff,  is  lost,  unless  continued  by  the  re- 
newal of  the  execution  from  term  to  term.  The  plea  shows 
merely  that  a  lien  had  been  created,  prior  to  the  application  in 
bankruptcy,  but  is  defective  in  not  showing  that  it  continued  up 
to  the  rendition  of  the  decree. 

We  think,  however,  that  the  court  erred  in  the  rejection  of 
the  pleas  which  were  tendered  after  the  demurrer  was  sustained, 
at  least  as  to  such  of  them  as  might  properly  be  regarded  as 
amendments  to  the  former  specifications,  which  had  been  ad- 
judged defective.  The  statute,  (Clay's  Dig.  334  §  19,)  in 
direct  words,  allows  amendments  on  terms  after  a  demurrer  is 
sustained,  and  we  are  unable  to  perceive  any  reason  why  its 
provisions  should  not  extend  to  specifications  contesting  a  de- 
cree in  bankruptcy  on  the  ground  of  fraud.  Indeed,  we  are  of 
the  opinion  that  it  falls  directly  within  the  terms  of  the  act. — 
It  would,  of  course,  be  the  duty  of  the  court  to  see  that  the 
other  party  was  not  prejudiced,  by  being  forced  into  trial  with- 
out reasonable  notice  of  the  facts  set  up  by  the  pleas,  which 
could  be  accomplished  by  the  postponement  or  continuance  of 
the  trial,  and  such  other  terms  might  also  be  imposed  as  would 
meet  the  justice  of  the  case  ;  but  to  refuse  under  such  circum- 
stances a  specification  or  plea,  contesting  the  discharge  on 
grounds  allowed  by  the  act,  might  operate  to  sustain  fraud,  and 
is  certainly  in  opposition  to  the  spirit  of  the  statute  before  re- 
ferred to.  It  will  be  observed,  that  we  do  not  intend  to  decide 
whether  the  matters  embraced  in  the  pleas  were  well  pleaded  : 
our  decision  goes  only  to  the  extent,  that  a  franchise  in  the 
bankrupt  consisting  of  the  right  to  take  tolls  for  crossing  at  a 
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bridge  or  causeway,  is  a  species  of  property  which  will  pass  to 
the  assignee  in  bankruptcy;  that  the  interest  which  he  has  in 
any  decree  or  judgment  also  passes,  and  that  the  court  is  not 
authorized  to  reject  a  plea  which  contains  matter  which  may  be 
good  in  defence,  even  if  it  were  improperly  pleaded. — Carpen- 
ter V.  Jeter,  4  S.  &  P.  326. 

The  judgment  is  reversed,  and  the  cause  remanded. 


MITCHELL,  adm'r,  vs.  GATES. 

1.  The  rule  now  well  settled  in  relation  to  ante-nuptial  deeds  is  this:  that 
to  prevent  the  husband's  mnritnl  rights  from  atlachinp  to  the  wife's  per- 
sonal chattels,  the  deed  itself  must  show  a  clear  and  plain  intention  to  ex- 
clude them. 

2.  A  deed  executed  by  a  feme  sole  the  day  before  her  marriage  with  an  in- 
solvcnt  man,  conveying  all  her  property  real  and  personal  to  a  trustee,  in 
trust  that  he  "shall  permit  her  to  remain  in  quiet  and  peaceable  possess- 
ion" of  the  same,  •'  and  take  the  profits  thereof  to  her  own  use,  and  the  in- 
crease, interest  and  income  thereof  to  her  own  use  and  benefit  during  her 
natural  life,  and  at  her  decease  to  descend  and  go  to  her  heirs  absolutely 
forever,"  does  not  exclude  the  husband's  marital  rights. 

3.  The  condition  of  the  parties  at  the  time  the  deed  was  made  is  admissible 
evidence,  but  the  acts  and  declarations  of  the  husband  after  marriage 
cannot  Imj  received  to  show  the  true  construction  of  the  deed. 

Error  to  the  Circuit  Court  of  Franklin. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Detinue  by  Reuben  Mitchell,  the  plaintiflf  in  error,  as  ad- 
ministrator of  Philip  Gates,  deceased,  against  Valentine  Gates, 
the  defendant  in  error,  for  certain  slaves. 

The  defendant  relied  on  a  purchase  from  the  wife  of  said 
Philip  Gates,  made  after  her  marriage,  she  claiming  a  separate 
estate  in  them  under  the  following  deed,  made  by  herself: 

"  This  indenture,  made  this  22nd  day  of  January,  1 825,  be- 
tween Margaret  Henley  of  the  first  part  and  Elijah  Henley  of 
the  second  part,  witnesseth  :  That,  for  and  in  consideration  of 
the  sum  of  one  dollar  to  the  said  Margaret  Henley  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  the  said  party  of 
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the  first  part  hath  given,  granted,  bargained,  sold,  aliened  and 
confirmed,  and  by  these  presents  doth  give,  grant,  bargain,  sell, 
alien  and  confirm  to  the  said  Elijah  Henley  of  the  second  part, 
his  heirs  and  assigns  forever,"  (here  follows  a  description  of  the 
property  conveyed,  consisting  of  a  certain  tract  of  land,  several 
negroes  and  other  personal  property,)  "  the  property  of  and  be- 
longing to  said  Margaret  Henley  of  the  first  part :  To  have  and 
to  hold  the  said  hereby  granted  or  intended  to  be  granted  prem- 
ises, and  tract  or  parcel  of  land,  with  its  appurtenances,  and 
tosrether  with  the  aforesaid  slaves  and  future  increase  of  the  fe- 
males  thereof,  and  all  the  other  personal  property  hereby  con- 
veyed, unto  the  said  Elijah  Henley,  his  hetrs,  executors,  admin- 
istrators and  assigns  forever ;  and  the  said  iVlargaret  Henley, 
for  herself,  her  heirs,  executors,  administrators  and  assigns,  doth 
hereby  covenant,  promise  and  agree,  to  and  with  the  said  Elijah 
Henley,  his  heirs,  executors,  administrators  and  assigns  forever, 
in  manner  and  form  following,  that  is  to  say,  that  the  said  Mar- 
garet Henley,  her  heirs,  executors,  administrators  and  assigns, 
the  aforesaid  tract  or  parcel  of  land  and  premises,  with  their 
appurtenances,  together  with  the  aforesaid  slaves  and  the  future 
increase  thereof,  and  all  the  personal  property  hereby  conveyed, 
unto  the  said  Elijah  Henley,  his  heirs,  executors,  administrators 
and  assigns,  against  all  persons  whatsoever,  shall  and  will  for- 
ever warrant  and  defend  by  these  presents  ;  upon  trust,  never- 
theless, that  the  said  Elijah  Henley,  his  heirs,  executors,  ad- 
ministrators and  assigns,  shall  permit  the  said  Margaret  Hen- 
ley to  remain  in  quiet  and  peaceable  possession  of  the  said  tract 
or  parcel  of  land  and  premises,  and  its  appurtenances,  together 
with  the  aforesaid  slaves  and  other  personal  property  hereby 
conveyed,  and  take  the  profits  thereof  to  her  own  use,  and  the 
increase,  interest  and  income  thereof  to  her  own  use  and  bene- 
fit during  her  natural  life,  and  that  at  the  decease  of  the  said 
Margaret  to  descend  and  go  to  her  heirs  absolutely  forever. 

"In  witness  whereof  the  parties  to  these  presents  have  hereunto 
set  their  hands,"  &c. 

"  In  connection  with  this  deed,  and  as  tending  to  show  that 
a  separate  estate  in  the  slaves  sued  for,  who  were  descendants 
of  the  slaves  conveyed,  to  the  said  Margaret,  not  subject  to 
the  marital  rights  of  her  husband,  the  intestate  of  the  plaintifij 
the  defendant  introduced  evidence  that  the  said  deed,  so  made 


440  ALABAMA. 

Mitchell,  adm'r,  v.  Gate: 


by  the  said  Margaret  to  the  Haid  Elijah  Henley,  was  executed 
on  the  day  before  the  marriage  of  the  said  Philip  with  the  said 
Margaret,  and  with  his  knowledge  and  assent ;  to  the  introduc- 
tion of  which  evidence,  for  the  purpose  aforesaid,  tlie  plaintiff 
objected,  but  the  court  overruled  the  objection,  and  permitted 
the  same  to  go  to  the  jury  ;  and  therefore  the  plaintiff"  excepts. 

"Defendant  also  adduced  in  evidence  before  the  jury,  by  wit- 
nesses sworn  and  examined,  that  Philip  Gates  Avas  insolvent  be- 
fore and  after  his  said  marriage  with  the  said  Margaret,  and 
that  he  often  and  always  spoke  of  the  said  slaves,  and  the  increase 
of  said  slaves,  as  bis  wife's  separate  estate,  and  said  often,  whilst 
said  slaves  were  on  the  farm  where  said  Philip  lived,  they  were 
hers  and  not  his.  It  was  also  proved  that  said  Philip  lived  and 
died  on  the  land  of  Young  Henley,  the  son  of  said  Margaret, 
and  that  said  Margaret  survived  her  husband.  To  this  proof 
the  plaintiflf  objected ;  but  the  court  overruled  his  objection, 
and  allowed  it  to  go  to  the  jury,  in  connection  with  the  deed, 
and  plaintiff"  excepted. 

"After  the  sase  was  closed,  and  had"  been  argued  to  the  jury 
by  the  counsel,  the  plaintiff'  asked  the  court  to  charge  the  jury, 
that  the  said  deed  from  the  said  Margaret  to  the  said  Elijah 
Henley  did  not  create  a  separate  estate  in  the  said  Margaret  in 
the  slaves  mentioned  therein,  so  as  to  defeat  the  marital  rights 
of  her  husband,  the  said  Philip  Gates,  after  his  marriage  with 
the  said  Margaret.  This  charge  the  court  refused  to  give,  but 
charged  the  jury  that  said  deed,  when  connected  with  proof  of  the 
fact  that  said  deed  was  executed  the  day  before  the  marriage  of 
the  said  Margaret  with  the  said  Philip,  did  invest  said  Margaret 
with  a  separate  estate  in  said  slaves  named  in  said  deed,  and  in 
the  descendants  of  said  slaves ;  and  that  the  said  slaves  re- 
mained the  separate  property  of  the  said  Margaret,  notwith- 
standing her  said  marriage  with  said  Piiilip,  and  discharged  from 
his  marital  rights  j  and  that  the  jury  might  look  to  the  evidence 
of  said  Gates'  admissions,  to  show  the  nature  of  the  possession 
of  said  slaves,  made  while  said  slaves  were  in  his  possession. 
To  the  refusal  of  the  court  to  charge  as  requested,  and  to  the 
charge  given,  the  plaintiff"  excepted." 

The  above  rulings  of  the  court  to  which  exceptions  were  taken 
are  now  assigned  for  error. 


JUNE  TERM,  1858.  441 

Mitchell,  adm'r,  v.  Gates. 

L.  P.  &  R.  W.   Walker,  for  plaintiff  in  error : 

The  question  liere  is  one  of  construction  simply  ;  the  deed  is 
valid  or  void  according  to  the  significancy  of  its  own  words,  and 
not  otherwise. 

According  to  the  principles  of  the  common  law,  the  husband 
and  wife  are  regarded  as  one  person,  and  her  legal  existence  is 
suspended  during  the  continuance  of  the  coverture.  From  this 
principle  it  results  that,  at  law,  no  contracts  can  be  made  be- 
tween husband  and  wife ;  they  are  mere  nullities.  Yet,  if  these 
admissions  are  to  be  received  as  binding  on  Gates,  -they  estab- 
lish a  contract  between  Gates  and  his  wife,  after  coverture, 
which  is  made  to  affect  his  title  to  property  acquired  by  the 
marriage. 

Again ;  the  admissions  of  Gates  were  made  to  have  an  effect 
which  would  not  have  resulted  from  a  deed  executed  by  him  du- 
ring coverture,  conveying  this  property  to  his  wife  in  the  lan- 
guage of  his  admissions.  Such  a  deed  does  not  divest  the  estate 
of  the  husband  in  a  court  of  law.— 11  Ala.  966.  As  to  the 
admissions,  see  15  Ala,  373.  • 

2.  The  deed  from  Margaret  Henley  to  Elijah  Henley,  made 
before  her  marriage  with  the  plaintiff's  intestate,  did  not  create 
a  separate  estate  in  the  wife,  and  the  property  having  gone  into 
the  possession  of  her  husband,  became  his  and  liable  to  his  debts. 
Lenoir  v.  Raney,  15  Ala.  667;  Machen  v.  Machen,  15  Ala. 
373  ;  Pollard  v.  Merfill,  15  Ala,  169  ;  12  Ala.  49,  630  ;  17 
Ala.  637. 

It  must  appear  that  it  was  the  intention  of  the  parties  to  se- 
cure the  property  to  the  use  of  the  wife,  in  such  a  mode  as  to  be 
inconsistent  with  the  enjoyment  by  the  husband,  or  with  the  ex- 
ercise of  dominion  over  it  by  him. — Cook  v.  Kennerly,  12  Ala. 
42,  46  ;  Newman  v.  James  &  Newman,  12  Ala.  32. 

In  the  case  from  12  Ala,  32,  supra^  the  words  "  for  her  use, 
benefit  and  right,"  standing  alone,  were  not  held  to  be  sufficient 
to  create  a  separate  estate  ;  but  when  it  was  added,  "  without 
lot,  hindrance  or  molestation  whatever,"  these  words  were  held 
to  indicate  a  clear  intention  to  create  a  separate  estate. 

The  intent  to  exclude  the  marital  rights  of  the  husband, 
must  be  evinced  by  the  language  employed  in  the  creation 
of  the  estate  ;  and  no  matter  what  the  surrounding  circumstan- 
ces may  be,  they  will  not  be  sufficient  to  establish  the  intent  in 
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the  absence  of  lauguagc,  evincing:;  the  inti-nt.  in  the  creation  of 
the  estate.— 12  Ala.  47,  G3:>. 

The  only  question  now  is,  whether  the  woril.s  in  this  died  arc 
sufficient  to  show  that  the  grantor  meant  to  reser.vc  to  herself  a 
separate  estate,  independent  of  the  husband. — Lee  v.  Preaux, 
8  Bro.  Ch.  387,  cited  and  approved  in  12  Ala.  634  ;  12  Ala. 
174 ;  15  Ala.  174.  Does  it  appear  unequivocally  on  the  face 
of  the  instrument,  that  the  intention  was  to  exclude  the  hus- 
band from  any  interference  with  the  property  conveyed'?— 12 
Ala.  635 -,^15  Ala.  174. 

In  Pollard  et  al.  v.  Merrill  &.Eximer,  15  Ala.  1 74,  this  court 
say,  unless  by  the  terms  of  the  deed  the  husband  is  excluded  by 
the  creation  of  a  separate  estate,  the  property  is  subject  to  his 
debts,  notwithstanding  the.provision  in  the  deed  expressly  to  the 
contrary.  This  is  certainly  a  much  stronger  case  than  the  mere 
parol  declarations  of  the  husband,  made  after  the  execution  of 
the  deed,  that  the  property  was  not  his  but  his  wife's. 

The  husband,  having  the  possession,  is  entitled  to  all  the  rights 
in  the  property  secured  by  the  deed  to  the  wife,  and  as  the  lim- 
itation over  could  not  take  efiect,  the  absolute  proprietorship  in 
the  property  vested  in  the  husband. — 15  Ala.  669  (670.) 

The  intervention  of  a  trustee  in  whom  the  legal  title  is  vested 
makes  no  difference. — 15  Ala.  174,  666 ;  19  Ala.  148.  The 
case  of  Strong  et  al.  v.  Gregory,  19  Ala.  146,  does  not  conflict 
with  the  plaintiff's  rights  in  this  case.    - 

That  was  the  case  of  an  ante-nuptial  contract,  by  which  it 
was  agreed  that  after  the  marriage  the  property  of  the  wife 
should  be  settled  and  secured  by  conveyance,  upon  a  trustee  for 
the  use  and  behoof  of  the  wife. 

In  that  case,  this  court  say,  that  the  same  words  are  not  to 
receive  the  same  construction  in  every  instrument,  or,  rather, 
the  same  intention  is  not  always  evinced  in  every  instrument  by 
the  use  of  the  same  words. — (149.) 

And  the  court  say  further,  that  if  property  be  conveyed  to  a 
trustee  for  the  use  of  a  married  woman,  the  marital  rights  of 
the  husband  will  not  be  excluded,  because  it  does  not  appear 
(from  such  language)  t'lat  such  was  the  intention  of  the  grantor. 
But  the  decision  in  that  case  is  placed  upon  the  ground  that  the 
husband  and  wife,  before  marriage,  stipulated  that,  after  the 
marriage,  they  would  settle  the  property  on  a  trustee,  for  the  use 
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and  behoof  of  the  wife.     And  the  court  ask  the  question,  if  it 
were  not  intended  that   the  wife  should  take  a  separate  estate, 
why  settle  one  part  on  the   trustee  for  the  use  of  the  husband, 
and  another  part  for  the  use  of  the  wife  ? — (149.) 

And  the  court  further  say  (150)  that,  if  the  husband  had  the 
power  of  disposition  of  the  whole  for  his  benefit,  such  a  power 
would  be  inconsistent  with  a  separate  estate  in  the  wife. 

Under  this  deed,  upon  the  marriage,  Gates  certainly  had  the 
"power  of  disposition  of  the  whole  property." 

William  Cooper,  contra  : 

It  is  insisted  on  the  part  of  the.  defendant  that  a  separate  es- 
tate was  secured  to  the  wife,  and  that  the  decisions  of  this  court 
settle  the  rule,  that,  if  the  intent  of  the  parties  can  be  obtained 
from  the  contract,  however  informal  and  clumsy  the  instrument 
may  be,  this  court  will  sustain  the  intent.  The  following  de- 
cisions of  this  court  are  relied  on :  Newman  v.  James,  12  Ala. 
29,  where  the  words,  "  to  have  and  to  hold  to  her  and  her  heirs, 
to  and  for  her  use,  benefit  and  I'ight,  and  her  heirs,  without  let, 
hindrance  or  molestation  whatever,"  were  held  to  create  a  sepa- 
rate estate  in  a  feme  covert;  Brown  v.  Johnson,  17  Ala.  282, 
where  the  words  were,  "  to  her  and  her  heirs  after  her,  free 
from  the  claim  or  claims  of  any  manner  of  persons  whatever, 
absolutely,  as  their  own  property,  as  if  they  had  bought  them ; 
Williams  v.  Maull,  20  Ala.  721,  where  the  bequest  was  to  the 
testator's  daughter,  "to  be  held  in  trust  for  her,"  &c.  "and  the 
labor  and  increase  shall  not  be  subject  to  her  present  or  future 
husband's  debts,"  and  it  was  held  to  create  a  separate  estate 
as  against  the  husband  and  his  personal  representative  ;  Strong 
v.  Gregory,  19  Ala.  146,  where  an  ante-nuptial  contract  that 
certain  property,  after  marriage,  should  be  conveyed  to  a  trus- 
tee for  the  use  of  the  wife,  was  held  to  mean  her  separate  use  ; 
Lucas  V.  Kernodle,  2  Ala.  199,  where  a  father,  by  deed,  con- 
veyed property  to  a  trustee  "  for  the  use  of  his  daughter,  the 
hire  to  be  paid  to  her,  and  at  her  death  to  go  to  her  children," 
and  it  was  held  to  create  a  separate  estate  ;  Gould  v.  Hill,  18 
Ala,  84,  where  the  gift  was  to  a  married  woman,  "  exclusively 
to  her,"  and  it  was  ruled  to  be  a  separate  estate.  These  cases 
all  show  that  the  court  will  be  governed  by  the  general  context 
and  terms  of  the  deed,  and  if  it   shows  that  a  separate  estate 
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was  intended,  the  court  will  carry  out  and  give  effect  to  that  in- 
tention. Now,  what  was  the  object  of  Margaret  Henley's  con- 
veying her  own  estt.te  to  a  trustee,  to  hold  it  that  she  might  have 
it,  and  the  issues  and  profits  thereof,  to  her  own  use?  And  why 
did  her  intended  husband  ussint  to  it  1  And  why  was  it  made 
the  day  before  her  marriage'?  She  held  the  property  before  the 
deed  ;  and  if  she  was  to  hold  it  afterwards  as  she  did  before,  then 
it  was  not  good  nonsense  to  make  it. 

In  addition  to  the  authorities  above  cited  from  our  own  decis- 
ions, there  are  many  English  cases  to  the  same  point, — See 
Pritchard  v.  Ames,  1  Term  R.  222,  where  the  words  were,  to 
have  and  to  hold  "  for  her  own  use  and  her  own  disposal ;" 
Tyrrell  v.  Hope,  2  Akk.  558,  where  the  words  were."  she  shall 
enjoy  the  issues  and  profits  ;"  1  White  &  Tudor's  Leading  Ca- 
ses 324  ;  Staunton  v.  Hall,  2  Russ.  &  Myl.  180,  "  to  be  de- 
livered to  her  demand;"  2  Coxe414,  "  a  gift  to  her  use;"  Jacob 
V.  Amyatt,  1  Madd.  370,  "  to  her  own  use  and  benefit;"  4 
Madd.  409  ;  Jones  v.  Lockhart,  3  Brown's  C.  C.  383;  Roberts* 
V.  Spiccr,  5  Madd.  491;  Kensington  v.  DoUand,  2  Myl.  &  K.-184; 
Tyler  v.  Lake,  4  Sim.  144,  or  2  Russ.  &  M .  183,  where  the 
words  were  "  for  her  own  use  and  benefit ;"  2  Hare  49,  where 
the  words  were  "  to  her  own  use  and  benefit."  In  all  these  ca- 
ses, the  words  were  held  to  create  separate  estates  in  married 
women,  though  the  technical  term,  "  for  her  sole  and  separate 
use,"  was  not  used  in  any  of  them. 

There  are  also  many  American  cases  of  like  purport. — Steel 
V.  Steel,  1  Iredell's  Eq.  R.  452,  which  was  a  bequest  to  a  mar- 
ried woman  "  for  her  own  use,"  and  was  held  to  create  a  sepa- 
rate estate  in  her ;  6  Serg.  &  Rawle  406,  which  was  a  devise 
to  a  married  woman,  "for  her  and  her  family  use,  for  her  life"  ; 
6  Barr  385,  "  for  the  entire  use,  benefit,  profit  and  advantage" 
of  a  married  woman  ;  Heathman  v.  Hall,  3  Iredell's  Eq.  R. 
414;  Hamilton  v.  Bishop,  8  Yerger  33,  40  ;  Bridges  v.  Wood, 
4  Dana  610,  where  the  gift  was  to  a  feme  covert^  "  and  to  her 
disposal,  and  to  her  and  her  heirs  forever"  ;  Warren  v.  Haley, 
1  Sm.  &  Mar.  Ch.  6-17,  where  the  gift  was  to  a  trustee,  "  for 
the  proper  use  and  benefit  of  a  fejne  covert  and  her  heirs." — 
All  these  cases  fully  maintain  the  rights  of  married  women, 
and  the  true  reason  is  given  in  all  of  them,  to- wit :  that  here,  as 
in  other  cases,  the  intention  of  the  party  is  the  rule  of  con- 
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struction,  when  it  can  be  attained  without  violating  any  rule  of 
law. 

Evidence  of  the  condition  of  the  parties  at  the  time  the  deed 
was  executed,  and  the  objects  they  had  in  view,  was  properly 
received. — Strong  v.  Gregory,  19  Ala.  146. 

The  declarations  and  admissions  of  the  husband  after  mar- 
riage, while  the  slaves  were  in  the  possession  of  him  and  his 
wife,  wore  competent  to  show  the  nature  of  the  possession,  and 
that  he  did  not  hold  as  owner. — DeGrafFenreid  v.  Thomas,  14 
Ala.  681  ;  Hall  v.  Stone,  14  Ala.  803;  Nelson  v.  Iverson,  19 
Ala.  95 ;  Inge  v.  Murphy,  10  Ala.  885  ;  Williams  v.  Maull, 
20  Ala.  721. 

It  is  further  insisted,  that,  whenever  a  court  of  equity  would 
construe  a  contract  as  creating  a  separate  estate,  a  court  of  law 
will  give  the  same  relief. — 2  Roper  on  Husband  and  Wife  168 ; 
3  Term  R.  620  ;  16  Ala.  486.  And  restraints  on  the  forms  of 
the  disposition  of  the  property  only  continue  while  she  is  covert^ 
and  are  removed  by  her  becoming  single. — 1  White  &  Tudor's 
Eq.  Cas.  367  ;  Newton  v.  Reid,  1  Sim.  141 ;  Brown  v.  Po- 
cocke,5  Sim.  663;  Woodmeister  v.  Walker,  2  Russ.  &  M.  207; 
Tullitt  V.  Armstrong,  1  Beavan  1. 

The  existence  of  the  trustee  does  not  prevent  the  legal  con- 
trol of  the  same  by  'the  usee,  if  the  deed  permits  the  latter  to 
hold  possession  ;  and  an  execution  at  laAv  can  be  levied  on  it  for 
the  usee's  debts,  notwithstanding  the  deed  of  trust. — Kennerly  & 
Smith  V.  Cook,  12  Ala.  42 ;  Clark  &  Co.  v.  Windham,  12  Ala. 
801  ;  7  Ala.  32. 

PHELAN,  J. — The  main  question  to  be  decided  here  relates 
to  the  true  construction  of  this  deed  in  trust,  made  by  Margaret 
Henley  to  Elijah  Henley,  the  day  before  her  marriage  with  Philip 
Gates. 

The  rule  now  well  settled  in  relation  to  all  such  deeds,  is 
this,  that  to  exclude  the  right  of  the  husband  from  attaching  to 
the  personal  chattels  of  the  wife,  which  is  and  always  has  been 
considered  a  right  upon  which  the  law  looks  with  favor,  the  deed 
itself  must  show  a  clear  and  plain  intention  to  that  effect.  The 
law  raakt  s  one  rule,  conceived  to  be  a  good  one  ;  now,  by  that 
same  law,  a  single  woman,  or  her  friends  and  advisers,  may 
make  a  law  for  themselves,  a  law  for  her  particular  case,  which 
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shall  set  asido  and  annul,  to  that  extent,  the  general  law  of  the 
land.  It  is,  then,  insisted,  that  this  shall  be  done  in  such  man- 
ner as  to  make  that  purpose  plain.  The  husband  is  hy  force  of  cir- 
cumstances not  an  actor  herf .  Ho  stands  uprm  his  rights,  his 
general  legal  rights,  which  the  other  party  in  the  exercise  of  a 
legal  right  is  supposed  to  he  desirous  to  take  away  from  him. — 
He  relinquishes  nothing  ;  the  other  party  only  determines  that 
she  will  exercise  the  power  conferred  on  her  by  law  while  sole, 
of  taking  certaiji  prospective  rights  from  him  to  herself.  There 
can  be  no  sounder  or  better  principle  then,  to  govern  in  such  a 
case,  than  to  say  the  general  law  in  his  favor  will  stand  and 
prevail  unless  it  is  clearly  and  plainly  changed;  unless  the  terms 
of  the  particular  law,  so  to  speak,  are  as  explicit  and  unambig- 
uous as  the  general  law  and  the  rights  under  that  general  law 
which  are  intended  to  bo  taken  away.  Hence  the  rule,  that  to 
confer  a  separate  estate  upon  a  married  woman,  the  words  of  the 
deed  or  instrument  must  plainly  sliow,  of  themselves,  the  inten- 
tion to  confer  upon  her  a  sc-j)arate  estate,  or,  what  .n  mounts  to 
the  same  thing,  to  exclude  the  marital  right  of  the  husb.'uid 
over  the  property.  The  booksi  are  so  full  of  thi.<  that  it  is  uf^ed- 
Icss  to  cite  any  other  than  a  ffw  of  the  Inter  authorities. — Cook 
V.  Kennerly,  12  Ala.  42;  Pollard  v. 'Morrill,  1.5  Ala.  169; 
Geyer  v.  Br.  Bank  at  Moiile,  21  Ala.  414  ;  Brown  v.  Johnson, 
17  Ala.  232  ;  Gould  v.  Hill,  17  Ala.  84  ;  8  Yerg.  3:). 

Do,  then,  the  words  of  this  deed  show  a  plain  intmtiun  to 
exclude  the  marital  right  of  the  husband  ?  The  terms-  chiefly 
relied  on  to  show  this,  are  the  words,  "  to  remain  in  peaceable 
possession,"  &c.,  "  and  to  take  the  profits  thereof  to  her  o^rn 
use,  and  the  increase,  interest  and  income  thereof  to  her  own 
use  and  benefit,  during  her  natural  life,"  &c.,  &c.,  antl  then 
"  to  descend  to  her  heirs,"  &c. 

The  force  of  this  word  "oi;;?^'  has  been  often  considered  in 
this  connection,  and  sound  criticism  has  pronounced  that  it  can- 
not be  held  to  be  equivalent  to  sole  or  separate.  It  does  not 
point  at  the  marital  ri::ht,  as  those  do.  To  say  we  take  prop- 
erty to  our  own  use,  seems  mainly  intended  to  negative  the  idea 
that  we  are  taking  it  for  another,  with  some  trust  or  agency. — 
"  To  liave  and  hold  the  same  to  his  own  proper  use  and  behoof,'.' 
arc  words  to  be  found  in  almost  every  deed  a  man  takes  to  him- 
self for  land  in  fee  simple,  or  absolute  bill  of  sale  for  chattels. 
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It  is  a  common  sort  of  tautology,  more  used  for  sound  and  em- 
phasis than  to  express  any  special  quality  of  ownership  out  of 
the  ordinary  way.  "  To  his  use,"  "to  his  oion  use,"  "to  his 
own  proper  use  and  hehoof," — what  are  they,  but  the  same 
thing?  The  meaning  of  the  first  words  is  not  amplified  in  the 
least  when  we  get  to  the  last.  There  are  more  words,  but  that 
is  all ;  you  gather  no  new  idea.  There  is  nothing  besides  in  the 
deed  which  serves  to  take  these  words  out  of  their  ordinary 
signification.  These,  of  themselves,  will  not  create  a  separate 
estate  in  a  married  woman,  even  when  the  deed  is  made  by  her- 
self, of  her  own  property,  on  the  day  before'  her  marriage,  and 
when  the  man  she  is  about  to  marry  is  insolvent. — Tyler  v. 
Lake,  2  Russ.  &.  M.  188,  and  cases  there  cited;  Haig  v.  Haig, 
1  Dess.  348 ;  Lamb  v.  Wragg,  8  Por.  73 ;  Lamb  v.  Milnes,  5 
Ves.  521 ;  Kensington  v.  Dolland,  2  M.  &  K.  184. 

vThat  both  she  and  the  man  she  was  about  to  marry  may  have 
intended  such  a  thing,  is  every  way  probable ;  and  if  we  were 
left  to  govern  cur  action  by  conjectures,  as  to  their  intention,  it 
would  not  go  hard  so  to  decide.  But  in  the  construction  of 
what  is  written,  we  have  but  one  way  to  get  at  the  writer's 
meaning,  and  that  is,  through  what  he  says,  subjected  to 
sound  rules  of  criticism,  rules  proper  to  govern  now  and  here- 
after. 

True,  every  instrument  is  to  be  viewed  by  the  light  of  sur- 
rounding circumstances.  The  condition  of  the  woman,  and  the 
man  she  was  about  to  marry,  at  the  time  the  deed  was  made, 
were  therefore  proper  subjects  of  evidence,  and  so  far  the  court 
did  right  in  admitting  the  evidence  objected  to  ;  beyond  this  it 
was  not  proper  to  go ;  what  Gates  said,  after  the  marriage,  or 
what  he  did,  was  not  proper  to  show  the  true  construction  of 
this  deed,  and  should  have  been  excluded.  If  circumstances 
admitted  in  proof  could  be  allowed  to  control  the  construction 
of  this  instrument,  they  would  make  the  deed  another  deed  ; 
they  would  change  its  character  altogether.  It  would  be  to  say, 
that  if  a  woman  marries  a  solvent  man,  certain  words  will  not 
create  a  separate  estate  ;  if  she  marries  an  insolvent  one,  they 
will.  So  that  it  would  come  to  this  :  the  condition  of  the  hus- 
band, and  not  the  words  employed,  would  make  the  deed.  And 
if  what  the  husband  did  or  said  after  the  marriage  could  be 
looked  to  at  all,  the  same  effect  would  be  given,  not  only  to  facts 
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and  circamstanccs  existing  at  tho  time,  but  to  such   as  took 

place  after  tho  deed  was  made. 

Where  the  instrument  is  complete  as  to  ti»o  interest  or  right 
conveyed,  and  where  it  is  only  executory,  we  ndmit  a  just  dis- 
tinction is  taken  as  to  tho  meaning  to  be  put  on  pnrticuhir  words. 
Strong  V.  Gregory,  10  Ahi.  146.  Here  the  instrument  is  not 
executory,  but  complete. 

It  will  be  seen  that  we  think  the  court  below  erred,  both  in 
the  charge  which  was  given  and  in  the  refusal  to  charge  as 
requested. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


WALKER  vs.  JONES. 


1 .  When  the  proponent  of  a  will  is  the  husband  of  one  of  the  legAtees, 
hi«  declarations  that  the  testator  was  of  unsound  mind  when  it  was 
executed  cannot  be  rcceive<l  to  invalidate  the  will. 

2.  When  one  of  the  heirs  at  law  appears  and  contests  the  validity  of  the 
will,  he  cannot  be  heard  to  as.'iign  for  error  that  there  were  other  resident 
heirs  who  were  not  duly  notified  and  who  did  not  oppear. 

8.  When  a  special  term  of  the  court  is  app<jintc<l  by  consent  for  the  trial  of 
an  issue  devisavit  vcl  non,  the  contestant  is  estopped  from  raising  the  ol  jcc- 
tion  that  the  court  conld  not  hear  and  render  judgment  in  the  cause  at 
any  other  than  a  regular  terra. 

4,  An  instrument  purporting  on  its  face  to  be  a  deed,  acknovrle^lged  by  the 
maker  before  a  justice  of  the  peace  to  have  been  signed  and  delivered  as 
such  on  the  day  of  its  date,  and  conveying  by  present  words  of  gift,  in 
consideration  of  natural  love  and  affection,  to  several  of  tlie  maker's  chil- 
dren,  specific  legacies  of  slaves  and  all  the  money  and  notes  and  household 
and  kitchen  furniture  on  hand  at  the  time  of  his  death,  but  reserving  to 
him  the  right  of  ownership  over  the  slaves  until  his  death,  at  which  time 
it  is  declared,  "  this  dce<l  slinll    takcpfFect."    held  a  will  and  not   a  deed. 

Appeal  from  the  Court  of  Probate  of  Dalla.'*. 

The  appellee,  Joim  B.  Jones,  applied  to  the  Court  of  Probate 
of  Dallas  for  letters  of  administration  with  the  will  annexed  on 
the  estate  of  John  Walker,  decea.scd,  which  were  granted  to 
him.     He  then  propounded  for  probate,  as  the  last  will  and  tes- 


JUNE  TERM,  1853.  449 


Walker  v.  Jones. 


tament  of  said  decedent,  the  following  instrument,  as  set  out  in 
the  record  : 

"  The  State  of  Alabama,    \  Know  all  men  bj  these  pres- 
Dallas  County,  )  ents,  that  I,  John  Walker,  of 

the  county  and  State  aforesaid,  for  and  in  consideration  of  the 
natural  love  and  affection  which  I  have  for  my  beloved  daughter 
Nancy  Jones,  wife  of  John  B.  Jones,  do  give  and  grant  to  her, 
to  have,  to  hold  and  to  enjoy,  to  the  only  true  and  proper  use 
and  behoof  of  herself  and  the  heirs  of  her  body  forever,  the 
whole  and  entire  right,  title  and  interest,  in  and  to,  of  any  kind 
whatever,  a  certain  negro  boy  Frank,  (otherwise  Henry,)  a  slave 
for  life  ;  but  I  reserve  to  myself,  nevertheless,  the  right  to  ex- 
ercise ownership  over  the  said  slave  Frank  (otherwise  Henry) 
until  my  death,  should  I  at  any  time  see  fit  to  demand  him  of 
the  said  Nancy  Jones  or  her  said  husband ;  otherwise,  she  and 
her  said  husband  are  to  have  his  labors,  hire  and  profit  of  every 
kind  until  my  death.  And  in  like  manner  I  give  my  old  servant 
woman,  Betty,  to  my  daughter  Nancy  Jones,  that  she  may  be 
taken  care  of  in  her  old  age,  as  she  is  now  valueless.  And  I 
also  give  and  grant  to  my  beloved  son,  James  W.  W.  Walker, 
for  and  in  consideration  of  the  natural  love  and  affection  which  I 
have  for  him,  a  certain  negro  boy,  Washington,  to  have,  to  hold 
and  to  enjoy  to  the  only  true  and  proper  use  and  behoof  of  him- 
self and  the  heirs  of  his  body  forever ;  but  I  reserve,  neverthe- 
less, as  aforesaid,  to  myself,  the  entire  right  to  exercise  owner- 
ship over  the  said  boy,  Washington,  and  to  receive  the  hire,  la- 
bor and  profits  of  the  said  boy  during  the  term  of  my  natural 
life,  but  at  my  death  this  deed  shall  take  effect.  And  I  also 
give  and  grant  to  my  beloved  grand-son,  Granberry  White,  for 
and  in  censideration  of  the  natural  love  and  affection  which  I 
have  for  him,  a  certain  negro  man,  Saunders,  a  slave  for  life,  to 
have,  to  hold  and  to  enjoy  to  the  only  proper  use,  behoof  and 
benefit  of  himself  and  the  heirs  of  his  body  forever ;  but  I  re- 
serve to  myself,  nevertheless,  the  right  to  exercise  ownership 
over  the  said  boy,  Saunders,  and  to  have  his  labor,  and  receive 
his  hire  or  profits  in  every  way  and  of  every  kind  whatever,  for 
the  term  of  my  natural  life,  but  after  my  death  this  deed  shall 
take  effect.  And  I  alse  give  and  grant  to  my  beloved  daughter, 
Martha  White,  otherwise  Martha  Perkins,  a  certain  gray  horse 
which  she  now  has  in  possession,  and  I  also  give  and  forgive  her 
54 
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the  whole  of  the  amount  she  purchased  at  mj  sale,  and  also  all 
other  sura  or  sums  of  every  kind  whatsoever,  which  I  ever  may, 
at  any  time,  have  had  agair»st  her,  the  said  Martha  White,  oth- 
wise  Martha  Perkins,  to  have,  to  hold  and  to  enjoy  to  the  only 
proper  use,  behoof  and  benefit  of  herself  and  the  heirs  of  her 
body  forever.  And  furthermore  I  also  give  and  grant  and  for- 
give, to  each  and  every  of  my  children  and  grand-children,  all 
claim  or  claims  of  whatever  kind  which  I  ever  may  have  had 
against  them  or  any  of  them,  at  any  time,  to  have,  to  hold  and 
to  enjoy  to  the  only  proper  use,  behoof  and  benefit  of  them- 
selves and  their  heirs  forever.  And  I  furthermore  give  and 
grant  to  my  beloved  three  children,  Nancy  Jones,  wife  of  John 
B.  Jones,  Martha  White,  otherwise  Martha  Perkins,  and  to 
James  W.  W.  Walker,  for  and  in  consideration  of  the  natural 
love  and  affection  which  I  have  for  them,  all  the  money  and  notes 
which  may  be  on  hand  at  the  time  of  my  death,  which  said 
money  and  notes  shall  be  equally  divided  amongst  them, 
share  and  share  alike,  to  have,  to  hold  and  to  enjoy  to  the 
only  true  and  proper  use,  behoof  and  benefit  of  themselves  and 
each  of  them  and  their  heirs  forever.  And,  for  and  in  consid- 
eratidn  of  the  natural  love  and  affection  which  I  have  for  my 
beloved  daughter,  Nancy  Jones,  aforesaid,  I  further  give  and 
grant  unto  her  my  bed  and  furniture,  my  arm  chair  and  bed- 
clothes, and  finally,  all  the  little  household  and  kitchen  furni- 
ture of  whatsoever  kind  that  may  be  on  hand  at  the  time  of  my 
death,  to  have,  to  hold  and  to  enjoy  to  the  only  proper  use,  be- 
hoof and  benefit  of  herself  and  her  heirs  forever.  And  I  fur- 
ther give  unto  my  beloved  grand-son.  Cranberry  White,  afore- 
said, my  saddle  and  bridle,  to  have,  to  hold  and  to  enjoy  to  him- 
self and  his  heirs  forever ;  but  I  reserve  to  myself,  nevertheless, 
the  right  to  use  them  until  the  time  of  my  death. 

Postscript:  Interline  before  assigning,  May  18,  A.  D.  1847. 

Attest:  John  Whitt,  Jr.  (signed.)  John  Walker,  [L. S.] 
L.  R.  Lindsay." 

"  The  State  OF  Alabama,    }      Personally    appeared    be- 
Dallas  County.  ^  fore    me,   Isam    Gwinn,   an 

acting  justice  of  the  peace  in  and  for  said  county,  John  Walker, 
who  acknowledged  that  he  signed  and  delivered  the  foregoing 
deed  on  the  day  and  date  therein  dated,  and  for  the  purposes 
therein  mentioned.     October  16, 1847.     Isam  Gwin,  J.  P." 
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On  this  application,  it  being  made  known  to  the  court  that 
some  of  the  heirs  and  legatees  of  the  said  decedent  were  non- 
residents, it  was  ordered  that  publication  be  made  for  six  weeks, 
in  the  "  Dallas  Gazette,"  a  paper  printed  and  published  in  the 
town  of  Cahaba,  notifying  all  persons  interested  to  appear  at  a 
given  day,  and  show  cause,  if  any  they  had,  why  said  paper 
should  not  be  admitted  to  probate  as  the  last  will  and  testament 
of  said  John  Walker,  deceased.  ^ 

This  publication  was  duly  made,  and  on  the  day  appointed 
the  appellant,  who  is  a  son  of  the  decedent,  appeared,  and  filed 
written  objections  to  the  paper's  being  received  as  the  last  will 
and  testament  of  S9,id  decedent.  These  objections  are  as  fol- 
lows : 

"1.  That  the  said  paper  or  instrument  of  writing,  now  of- 
fered for  probate,  is  not  the  last  will  and  testament  of  the  said 
John  Walker. 

"  2.  That,  at  the  time  said  paper  or  instrument  of  writing 
purports  to  have  been  executed  by  said  John  Walker,  to- wit : 
at  the  time  the  same  bears  date,  and  before  and  afterwards,  he, 
the  said  John  Walker,  was  not  of  sound  and  disposing  mind  and 
memory. 

"  3.  And  that  said  John  Walker  was  unduly  influenced  in  the 
execution  of  said  paper. 

"  Wherefore,  for  these  and  divers  other  good  and  sufficient 
causes,  the  said  John  G.  Walker  contests  the  validity  and  ob- 
jects to  the  probate  of  the  said  paper  as  the  last  will  and  testa- 
ment of  said  John  Walker,  deceased,  and  asks  the  court  that  a 
day  may  be  set,  and  a  jury  empanneled  for  the  trial  of  the 
same,  according  to  the  statute,"  &c. 

Issue  was  joined  on  these  allegations,  and  the  cause  was 
tried  by  a  jury  at  a  special  term  of  the  court,  which  had  been 
appointed  by  consent  of  the  parties.  On  the  trial,  a  bill  of 
exceptions  was  allowed,  from  which  it  appears  that  the  contes- 
tant offered  as  evidence  the  declarations  of  the  said  proponent 
of  the  will,  as  to  the  mental  capacity  and  condition  of  the  said 
decedent  about  the  time  when  the  will  purports  to  have  been  ex- 
ecuted ;  but  the  evidence  was  excluded  by  the  court,  on  the 
motion  of  the  proponent,  and  the  contestant  excepted. 

It  further  appears  from  the  bill  of  exceptions,  that,  "  after 
the  evidence  on   both  sides  was  closed,   the  contestant,  by  his 
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counse],  luovod  to  dismiss  the  application  of  the  proponent,  un- 
der the  issues  formed  between  proponent  and  contestant,  on  the 
ground  that  the  court  could  not,  at  that  time,  hear  and  give 
judgment  upon  the  same,  because  tiie  next  of  kin  of  the  testa- 
tor iiad  not  been  cited  in  conformity  with  the  statute,  no  one 
contesting  but  the  said  John  G.  Walker,  who  was  present,  it 
being  shown  that  some  of  the  heirs  at  law  of  the  said  testator 
reside  in  this  State,  and  that  forty  days'  previous  notice  had 
been  given,  in  a  newspaper  published  in  Cahaba  in  said  county; 
and  also  because  that  was  not  a  stated  term  of  the  court. — 
Which  motion  the  court  overruled,  and  on  the  latter  ground  fot 
the  reason  that  the  contestant  consented  to  the  fixing  of  that 
special  term  ;  and  the  contestant  excepted.'* 
The  errors  now  assigned  are : 

1.  The  court  erred  as  shown  by  the  bill  of  exceptions  ; 

2.  The  court  erred  in  excluding  evidence  of  the  declara- 
tions of  the  said  proponent,  as  to  the  decedent's  mental 
condition ; 

3.  In  overruling  the  contestant's  motion  to  dismiss  the  pro- 
ponent's application,  on  the  ground  that  the  next  of  kin  of  the 
decedent  had  not  been  cited  according  to  the  statute  ; 

4.  In  overruling  contestant's  motion  to  dismiss,  because  the 
court  could  not  hear  and  render  judgment  in  the  cause  at  any 
other  than  a  stated  session  of  the  court. 

5.  In  admitting  to  probate  the  paper  offered  as  the  last  will 
and  testament  of  the  decedent,  the  same  appearing  on  its  face  to 
be  a  deed  and  not  a  will. 

J.  L.  Evans,  for  plaintiff  in  error : 

1.  The  paper  propounded  as  the  last  will  and  testament  of 
the  decedent  appears  on  its  face  to  be  a  deed,  and  not  a  will ;  it 
should  not  have  been  admitted  to  probate,  as  a  will,  without  ex- 
trinsic proof  of  the  intention  of  the  maker.  It  is  distinctively 
different  from  a  testamentary  conveyance,  because  it  took  effect 
in  the  decedent's  life  time,  and  became  absolute  and  irrevoca- 
ble. 

2.  Evidence  of  the  declarations  of  Jones,  the  proponent, 
ought  to  have  been  admitted. — 8  New  Hamp.  351  ;  9  Watts 
&  Serg.  32  ;  1  Pike  557.  As  a  general  rule,  the  declarations 
of  a  party  are.  good  against  himself;  and  in  this,  Jones  pos- 
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sessed  peculiar  opportunities  of  information  on  the  matters  in 
issue.  Being  the  only  party  plaintiff  on  the  record,  his  admiss- 
ion could  not  Lo  held  to  prejudice  the  rights  of  other  legatees 
under  the  will,  as  they  might  be  adjudicated  in  another  trial. 

3.  The  notice  by  publication  was  not  sufficient.  The  statute 
requires  a  personal  citation  on  the  next  of  kin  resident  in  the 
State,  as  well  as  notice  by  publication  to  those  who  are  non- 
residents. It  is  shown  here  that  several  of  the  children  of  the 
deceased  reside  within  this  State. — Clay's  Digest  303  §  34  ;  7 
Porter  248;  4  Ala.  270. 

Geo.  W.  Gayle,  contra: 

1.  The  declarations  of  the  proponent  were  properly  exclu- 
ded.— Roberts  v.  Trawick,  13  Ala.  68. 

2.  The  court  properly  overruled  the  contestant's  motion  to 
dismiss  the  proceedings  on  the  ground  that  the  next  of  kin  had 
not  been  cited  according  to  the  statute.  The  contestant  had  no 
right  to  claim  notice  to  any  but  himself;  this  he  had,  and  ap- 
peared and  contested.  The  record  shows  that  notice  by  publi- 
cation was  given.  Some  were  non-residents,  but  they  were  not 
required  to  have  notice. — Roy  v.  Seagrist,  19  Ala.  810;  Lee 
V.  Browning,  15  Ala.  496;  Shields  v.  Alston,  4  Ala.  252. 

8.  The  other  ground  on  which  the  motion  to  dismiss  was 
predicated,  viz.,  that  the  court  could  not  hear  and  render  judg- 
ment in  the  cause  at  any  other  than  a  regular  term  of  the  court, 
was  equally  untenable,  because  the  record  shows  that  the  day  of 
trial  was  agreed  on  by  the  parties,  and  because  the  juJge  has  a 
right  to  direct  the  time.— Clay's  Digest  804  §  85  ;  ib.  863  §  6. 

4.  The  instrument  propounded  is  a  will,  though  called  a  deed.- 
2  Ala.  152  ;  6  Ala.  686 ;  19  Ala.  59. 

GIBBONS,  J. — It  is  assigned  for  error  that  the  court  below 
rejected  the  proof  of  the  declarations  of  Jones,  (the  appellee 
and  proponent  of  the  will,)  tending  to  show  that  the  testator  was 
of  unsound  mind  at  the  time  the  will  was  made.  It  will  be  ob- 
served that  Jones,  the  proponent  of  the  will,  is  the  husband  of 
one  of  the  legatees  under  it.  He  holds,  therefore,  the  same  re- 
lation to  the  contestant,  so  far  as  the  principle  involved  is  con- 
cerned, as  if  he  were  directly  a  legatee.  The  question  then 
arises,  can  the  declarations  of  one  of  several  legatees  under  a 
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will  be  received  in  evidence  to  impeach  its  validity  on  an  issne 
involving  the  question  whether  the  will  is  or  is  not  valid.  This 
question  is  answered  by  a  previous  adjudication  of  this  court  in 
the  case  of  Roberts  v.  Trawick,  13  Ala.  G8.  Chilton,  J. 
remarks  in  this  case :  "  We  feel  safe  in  declaring  the  correct  rule 
to  be,  that  when  a  will  is  propounded  to  the  Orphans*  Court  for 
probate,  and  is  there  contested,  tho  admissions  or  <loclaration8 
by  one  of  several  -legatees  of  the  unsoundness  of  the  testator's 
mind,  or  that  fraud,  imposition  or  undue  influence  was  practiced 
upon  or  exercised  over  him,  shall  not  be  received  to  invalidate 
the  will  to  the  prejudice  of  the  other  legatees  ;"  citing  Dan  v. 
Brown,  4  Cow.  R.  483.  This  is  entirely  decisive  of  the  ques- 
tion, and  shows  that  the  court  committed  no  error  in  excluding 
the  declarations  of  Jones. 

Again  ;  it  is  assigned  for  error,  that  the  court  refused  to  dis- 
miss the  proceedings  on  the  motion  of  the  contestant.  This 
motion  was  predicated  upon  two  grounds:  Ist,  that  the  heirs 
or  next  of  kin  of  the  testator,  residing  in  the  State  of  Ala- 
bama, had  not  been  notified  ;  and  2d,  that  the  court  could  rot 
hear  and  decide  the  cause  at  any  other  than  a  regular  term  of 
the  court. 

It  is  undoubtedly  true,  that  the  statute  requires  the  heirs  at 
law  or  next  of  kin  of  the  deceased  to  be  cited  by  a  personal  no- 
tice when  a  will  is  offered  for  probate,  if  the  proponent  of  it 
would  conclude  the  rights  of  those  who  have  an  interest  in  con- 
testing the  will,  by  the  judgment  admitting  the  same  to  pro- 
bate.—Clay's  Digest  303  §  34;  Shields  v.  Alston,  4  Ala.  252; 
Lee  V.  Browning,  15  Ala.  496;  Roy  v.  Seagrist  et  al.,  19  Ala. 
810.  The  present  record  does  not  show  any  notice  whatever  to 
the  heirs  at  law,  other  than  that  of  publication;  and  the  question 
now  arises,  whether  John  G.  Walker,  one  of  the  heirs  who  ap- 
peared and  contested  the  will,  can  be  heard  to  assign  for  error 
that  which  does  not  affect  him,  but  which  affects  only  the  other 
heirs  1  The  present  record  does  not  disclose  who  are  the  heirs 
at  law,  or  where  they  reside,  except  that  some  of  them  are  non- 
residents, and  some  reside  within  the  limits  of  the  State  ;  but 
who  they  are  that  reside  within  the  limits  of  the  State,  is  not 
shown. 

It  is  doubtless  the  right  of  each  and  every  heir  at  law  of  the 
testator,  whose  will  is  propounded  for  probate,  to  appear  and 
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contest  the  same  ;  but  this  right  is  one  which  each  heir  possess- 
es individually  for  himself,  and  which  he  exercises  for  himself 
alone.  We  do  not  think  it  necessarily  follows,  where  there  are 
several  heirs,  that  one  cannot  exercise  this  right,  and  thus  bar 
himself  by  the  decree,  without  the  others  joining  in  the  contest, 
if  he  can  do  so,  then,  it  is  not  for  him,  after  a  trial  had  in  which 
he  has  appeared  and  tried  his  interest  in  the  will,  to  seJt  aside 
the  judgment  and  annul  the  decree,  by  suggesting  frhnt  there 
are  other  heirs  who  w^r^^ript  before,  the-  court.  The  proponent 
of  the  will,  who  proceeds  in  thi'^  manner,  does  so  at  his  peril,  as 
he  is  liable  to  have  as  many  trials  as  there  are  heirs  at  law.  A 
decree  admitting  a  will  to  probate,  without  having  resident 
heirs  before  the  court  by  process  served  upon  them  or  their 
guardian,  most  surely  cannot  conclude  their  rights,  and  as  often 
as  any  one  of  them  appears  before  the  court  and  makes  himself 
a  party  to  the  record,  he  can  reverse  the  decree  in  this  court. 

Such  a  course  of  proceeding  would  doubtless  be  impolitic  both 
for  the  court  and  the  proponent ;  but  we  see  nothing  illegal  in 
it,  as  we  are  clear  that  the  court  has  jurisdiction  of  the  subject 
matter,  and  may  try  the  question  with  any  number  of  the  heirs 
less  than  the  whole  before  it ;  or  it  may  stay  its  proceedings 
until  they  arc  brought  in,  and  then  try  the  question  so  as  to  bind  all. 
The  court,  then,  having  jurisdiction  to  try  the  question  with 
any  one  of  the  heirs  before  it,  it  follows  as  a  necessary  conse- 
quence, that  one  heir  could  not  assign  for  error  the  absence  of 
another  heir  in  the  trial  of  the  issues  which  were  to  establish  or 
bar  his  rights  in  the  premises.  There  was,  therefore,  no  error 
in  refusing  to  dismiss  the  cause  because  the  resident  heirs  were 
not  brought  before  the  court.  These  heirs  may  acquiesce  in  the 
will,  for  aught  this  court  can  know ;  at  all  events  we  can  only 
interpose  to  protect  their  interests,  when  they  present  them- 
selves before  us,  and  demand  our  aid. 

It  cannot  avail  the  appellant  on  error  that  the  issues  were  tried 
at  a  time  other  than  the  regular  term,  as  the  record  shows  that  it 
was  by  his  consent  that  the  time  at  which  the  trial  was  had  was 
named.  He  is  therefore  estopped  from  objecting  to  its  legality. 
There  was,  therefore,  no  error  in  not  dismissing  the  cause  for 
either  of  the  reasons  alleged. 

It  is  further  insisted  in  argument  that  the  instrument  offered 
as  a  will  was  illegally  probated,  because  it  is  in  fact  a  deed,  and 
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not  a  will.  We  think  otherwise.  We  think  it  is  apparent  from 
the  instrument,  when  taken  as  a  whole,  that  it  was  intended  as 
a  will,  a<id  not  as  a  deed.  It  is  true  it  is  called  by  the  testator 
a  deed,  but  the  whole  structure  of  the  instrument,  and  the  legal 
effect  of  the  language  employed,  show  that  it  was  intended  as  a 
disposition  of  the  property  of  the  testator  by  bequest,  a  dona- 
tion causa  mortis,  and  not  by  deed  inter  vivos.  Under  such 
circumstances,  it  matters  not  what  the  instrument  is  called  by 
the  author,  as  it  is  the  intention  apparent  upon  the  face  of  it 
that  must  give  it  its  real  character.  In  the  present  case,  we 
have  no  hesitation  in  arriving  at  the  conclusion  that  the  instru- 
ment propounded  was  a  will,  and  not  a  deed. 

It  follows  there  is  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is  afiBrmed. 


HOYT,  FORD  &  ROBINSON  vs.  MURPHY. 

1.  In  assumpsit,  some  of  the  plaintifif 's  claims  having  been  excluded  from 
the  jury  under  the  charge  of  the  court,  plaintiff  moved  for  a  new  trial  ; 
whereupon  it  was  ordered  "  that  a  new  trial  be  granted,  unless  the  defen- 
dants enter  into  an  agreement  of  record,  that  upon  any  future  settlement 
in  chancery,  or  bill  filed  for  an  account  between  said  parties,  or  any  trans- 
action between  said  defendants  and  U.  &  F.,  the  said  defendants  will  not 
plead  the  verdict  and  judgment  in  said  cause,  or  use  the  same  in  any 
manner  to  bar  the  claim  of  said  plaintiffs  or  said  H.  &  F.  for  an  account 
and  settlement  in  relation  to"  said  excluded  claims,  "  all  of  which  were 
include<l  in  tlie  account  produced  and  read  to  the  jury  by  the  plaintiffs  on  the 
trial;  and  thereupon  came  said  defendants  by  attorney,  and  covenant  and 
agree  to  the  above  terms  imposed  by  the  court,  and  it  is  thereupon  considered 
by  the  court  that  the  said  motion  for  a  new  trial  be  overruled  :  Held, 
that  the  effect  of  this  order  and  agreement  was  to  exempt  the  excluded 
claims  from  the  effect  of  the  judgment,  and  that  plaintiffs  might  use  them 
as  a  set-off  in  an  action  at  law  subsequently  brought  against  them  by  de- 
fendant 

2.  When  one  partner  takes  a  bond  from  his  co-partner  on  the  dissolution 
of  the  partnership,  conditioned  that  the  obligor  shall  pay  all  the  debts  of 
the  firm,  and  the  latter  afterwards  brings  a  suit  at  law,  the  obligee  is  an 
incompetent  witness  for  the  defendant  to  prove  that  a  debt  offered  as  a  set- 
off "  was  due  from  said  firm  at  the  time  of  its  dissolution,  and  that  it  was 
acknowledged  to  be  due;  also  to  prove  the  amount  of  the  debt,  and  what 
it  wMfor." 
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Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  A.  Cuthbert. 

This  was  an  action  of  assumpsit  by  Murphy  against  Hoyt, 
Ford  &  Robinson,  to  recover  upon  an  account  for  goods  sold, 
monej's  advanced,  &c. 

The  defendants  below  admitted  the  account  sued  on,  but 
pleaded,  by  way  of  set-off,  that  the  plaintiff  was  indebted  to 
them  in  a  larger  amount,  which  they  offered  to  have  extinguished 
to  the  extent  of  the  plaintiff's  demand. 

The  demands  sought  to  be  set-off  consisted  of  payments  made 
by  the  firm  of  Hoyt,  Ford  &  Robinson  for  Murphy  &  Brack. 

It  appeared  that  Hoyt,  Ford  &  Robinson  had  previously  in- 
stituted suit  against  Murphy  &  Brack,  on  the  same  claims  now 
offered  to  be  set-off  with  other  demands,  in  the  Montgomery 
County  Court,  and  had  recovered  a  judgment  in  said  County 
Court  for  about  the  sum  of  the  demands  embraced  in  the  suit 
exclusive  of  these  now  offered  as  a  set-off  ;  and  these  claims  hav- 
ing been  excluded  by  the  jury  under  the  charge  of  the  court,  the 
plaintiffs  in  that  action  moved  for  a  new  trial.  Thereupon  the 
following  agreement  was  entered  of  record  in  the  cause  : 

"  On  the  application  of  the  plaintiff's  attorney  for  a  new  trial 
in  this  cause,  it  is  ordered  that  a  new  trial  be  granted,  unless 
defendants  wenter  into  an  agreement  of  record,  that  upon  any 
future  settlement  in  chancery,  or  bill  filed  for  an  account  between 
said  parties,  or  between  the  owners  of  the  steamboat  Formosa, 
or  any  transaction  between  said  defendants  and  Waite  S.  Hoyt 
and  Clinton  Ford,  the  said  defendants  will  not  plead  the  verdict 
and  judgment  in  said  cause,  or  use  the  same  in  any  manner  to 
bar  the  claim  of  said  plaintiff  or  Waite  S.  Hoyt  and  Clinton 
Ford,  for  an  account  and  settlement  in  relation  to  a  draft,"  &c., 
(here  follows  a  description  of  the  claims  now  urged  as  valid 
sets-off,)  "all  of  which  were  included  in  the  account  produced 
and  read  to  the  jury  by  the  plaintiffs  on  the  trial ;  and  there- 
upon came  said  defendants  by  attorney,  and  covenant  and  agree 
to  the  above  terms  imposed  by  tiie  court,  and  it  is  thereupon 
considered  by  the  court  that  the  said  motion  for  a  new  trial  be 
overruled." 

Upon  the  trial  in  this  case,  the  plaintiff.  Murphy,  insisted  that 
the  former  judgment  in  the  County  Court  of  Montgomery  was 
55 
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a  bar,  while  tho  defendants  contended  that  their  sets-off  shoald 
not  be  aflfected  by  that  judgment  by  reason  of  the  foregoing 
agreement,  and  they  asked  the  court  to  charge  the  jury,  "  that 
the  true  construction  and  legal  effect  of  the  agreement  and  con- 
dition made  in  refusing  a  new  trial  in  Montgomery,  would  re- 
lieve the  defendants  from  said  bar."  This  the  court  refused, 
and  charged  "  that  by  the  construction  of  said  order  and  its  le- 
gal effect,  tho  claim  might  be  opened  in  a  court  of  chancery,  but 
that  it  did  not  apply  to  a  court  of  law,  and  would  not  avoid  the 
bar  in  a  suit  at  law.*'  This  charge  was  excepted  to  by  the  de- 
fendants. 

The  defendants  having  proved  the  partnership  between  Mur- 
phy &  Brack,  and  that  they  had  dissolved,  and  that  Brack  had 
taken  a  bond  from  Murphy  conditioned  that  Murphy  should 
pay  all  the  debts  of  the  firm  of  Murphy  &  Brack,  offered  Brack 
as  a  witness,  not  generally,  but  to  prove  that  the  debts  were  due 
to  the  defendants  by  the  firm  of  Murphy  &  Brack ;  but  the 
court  excluded  Brack,  and  the  defendants  excepted. 

These  matters  which,  among  other  things  not  necessary  to  be 
stated,  appear  by  a  bill  of  exceptions,  constitute  the  subject 
matter  for  revision  in  this  court. 

Geo.  N.  Stewart,  for  appellants  : 

1.  The  decision  of  the  court  in  the  first  case  was  erroneous,  be- 
cause. Hoyt,  Ford  &  Robinson  were  not  even  alleged  to  be  part- 
ners in  the  transaction.  They  had  paid  money  for  account  of 
all  the  partners,  at  the  special  request  of  Murphy  &  Brack, 
and  were  entitled  to  recover  of  them  on  that  demand,  at  law,  for 
money  paid  for  them  and  at  their  request,  although  even  Hoyt 
&,  Ford  might  have  been  partners. 

2.  That  the  grant  of  a  new  trial,  "  unless  "  &c.,  was  an 
admission  that  the  instruction  or  the  finding  of  the  jury  was 
wrong,  and  the  condition  was  intended  to  leave  the  claim  open 
to  be  recovered  in  any  proper  action  in  which  it  migb.t  be  recov- 
erable. 

3.  It  was  admitted  that  the  claim  was  a  just  one  to  be  recov- 
ered in  a  proper  form  of  action.  Its  merits  not  being  ques- 
tioned or  denied,  it  canuot  be  barred  in  any  aciion  proper  for  its 
recovery. 

4.  The  true  object  of  the  agreement  was,  that  the  claim  should 
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not  be  barred,  and  it  should  be  so  construed.  Hoyt,  Ford  & 
Robinson  have  no  claim  which  they  could  assert  in  a  court  of 
chancery  ;  their  demand  is  legal,  and  they  are  expressly  named 
in  the  agreement  to  be  protected.  To  say  that  they  may  only 
use  it  in  a  court  of  equity,  where  they  can  never  go,  would  make 
the  agreement  nugatory,  and  put  a  construction  on  it  which  the 
court  never  intended. 

5.  If  Brack  was  not  competent  to  prove  the  whole  case,  and 
particularly  the  partnership  and  its  dissolution  and  Murphy's 
obligation  to  pay  the  firm  debts,  he  was  certainly  competent, 
these  facts  being  proved  to  the  satisfaction  of  the  court  by  evi- 
dence aliunde,  to  prove  the  debt  against  Murphy.  On  thiyj 
point  there  is  no  conflict  of  authority,  though  there  is  as  to  his 
competency  to  prove  the  fact  of  partnership. — Colly er  on  Part- 
nership ;  20  Ala.  296  ;  13  S.  &  M.  ;  10  Missouri  678. 

6.  The  former  verdict  was  no  bar,  because  it  was  on  matter  of 
abatement ;  it  was  not  on  the  merits,  and  does  not  stand  in  full 
force.— 21  Pick.  253  ;  4  ib.  230  ;  6  Durn.  &  E.  275,  608  ;  4 
ib.M,  147  ;  47  Law  Library  105,  129  ;  21  ib.  95  ;  1  Chitty's 
Pleading  198,  477  ;  10  Peters  298  ;  6  Wend.  288  ;  2  Marsh. 
306,  354. 

Chandler  &  Smith,  contra: 

1.  Brack  was  an  incompetent  witness,  and  was  so  held  by  this 
court  in  18  Ala.  316,— See  also  17  Ala.  62.  The  effect  of  his 
testimony  was,  to  make  another  man  pay  his  debts. 

2.  But  if  there  was  error  in  ruling  him  incompetent,  it  was 
error  without  injury,  as  the  bill  of  exceptions  shows  that  the  facts 
which  he  was  offered  to  prove  were  not  only  established  by  the 
testimony  of  other  witnesses,  but  were  not  disputed,  and  the 
case  was  decided  upon  another  point. — 21  Ala.  38  ;  19  ib.  63  ; 
8  ib.  736,  522,  963  ;  4  ib.  230;  7  ib.  162. 

3.  Was  the  former  recovery,  in  the  case  of  Hoyt,  Ford  & 
Robinson  v.  Murphy  &  Brack,  conclusive  in  this  case  1  That 
judgment  was  given  in  evidence  under  the  general  issue  ;  the 
claim  relied  on  by  the  defendants  in  this  case  went  to  the  jury 
in  that  case,  and  was  passed  on  by  the  court.  Whether  the 
jury  allowed  or  rejected  the  claim,  that  judgment  is  conclusive 
on  the  parties  until  reversed .  If  the  court  was  wrong  in  its 
charge  on  the  former  trial,  the  defendants  had  an  opportunity  to 
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correct  the  error.— 3  Phil.  Ev.  804,  note  668 ;  6  Gill  &  J- 
346,  35.0  ;  2  Wash.  65  ;  8  Cowcn  120 ;  4  ib.  659. 

Again;  a  judgment  of  a  court  having  jurisdiction  is  not  only 
final  and  conclusive  as  to  the  matter  actually  determined,  hut 
as  to  every  other  matter  which  the  parties  might  litigate  in  the 
cause.— 3  Phil.  Ev.  828  to  881 ;  1  Johns.  Cas.  43(5,  501.  In 
all  cases,  where  the  judgment  is  rendered  on  the  merits,  it  is 
a  bar  to  another  action  between  the  same  parties.  The  Jaet  of 
conclusiveness  is,  was  the  judgment  upon  the  merits. — Phil.  Ev. 
835  ;  1  Mason  515,  519. 

The  agreement  was  properly  construed  by  the  court  below. 
It  is  confined  to  a  "  future  settlement  in  chancery,  or  bill  filed 
for  an  account  between  the  parties,  or  between  the  owners  of 
the  steamboat  Formosa,  or  any  transaction  between  Murphy 
and  Hoyt  &  Ford."  In  such  proceedings,  for  the  adjustment 
of  partnership  transactions,  Murphy  bound  himself  not  to  plead 
the  verdict  and  judgment  in  said  cause,  or  use  the  same  in  any 
manner  to  bar  the  claim  of  the  said  Hoyt,  Ford  &  Robinson  or 
Hoyt  &  Ford,  for  an  account  and  settlement,"  &c.  If  the 
judgment  was  to  be  no  protection  at  all  to  Murphy,  either  in 
law  or  equity,  why  should  he  have  acceded  to  the  terms  imposed 
by  the  court  1  What  advantage  would  he  have  derived  1  The 
object  in  making  the  agreement  is  manifest :  the  charge  of  the 
court  was  correct,  and  no  exception  was  taken  to  it ;  the  verdict 
was  also  correct,  for  the  evidence  showed  that  it  was  a  partner- 
ship debt,  and  unsettled ;  but  plaintiffs  were  apprehensive  that, 
if  they  went  into  chancery,  this  judgment  would  be  pleaded 
against  them  there,  and  they  therefore  asked  a  new  trial.  If  a 
new  trial  had  been  granted  unconditionally,  the  partnership 
items  would  have  been  omitted  on  the  next  trial,  and  a  bill 
would  have  been  filed  before  the  trial  to  settle  the  partnership 
claims.  The  court  then  accommodated  the  plaintiffs  by  con- 
fining the  use  of  the  judgment  to  an  action  at  law,  and  pre- 
venting its  use  in  any  chancery  proceeding.  That  matters  once 
investigated  in  a  court  of  law  cannot  be  heard  in  chancery,  is 
a  principle  well  settled. — 1  Dana  435;  3  Phil.  Ev.  829,  note 
688  ;  17  S.  &  R.  325  ;  1  Johns.  Cas.  436. 

CHILTON,  C.  J. — The  object  of  the  agi-eement  required 
to  be  entered  into  by  the  judge  of  the  County  Court  of  Mont- 
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gomery  County  was,  to  exempt  the  claims  now  insisted  on  from 
the  influence  of  the  verdict  and  judgment  rendered  in  that  case. 
The  plaintiffs  in  that  court  had  sued  upon  them,  and  the  jury, 
under  the  ruling  of  the  judge,  had  rejected  them ;  and,  but  for 
the  agreement,  it  was  supposed  that  this  judgment  would  con- 
stitute an  effectual  bar  to  their  subsequent  recovery. 

It  is  true,  the  court  seemed  to  be  of  opinion  that  the  claims 
so  rejected  under  the  decision  could  only  be  recoverable  in  equity; 
but  it  was  not  the  object  to  deny  to  the  parties  the  right  of  re- 
covery upon  them,  should  it  turn  out  the  court  was  mistaken. 
Indeed,  there  was  stronger  reason  for  reserving  this  right  to 
them  in  that  event,  as  this  erroneous  decision  had  most  probably 
prevented  a  recovery  in  the  County  Court. 

We  think  it  may  well  admit  of  question,  whether  the  letter  of 
the  agreement  does  not  exempt  these  claims,  when  asserted  in 
any  proper  forum,  from  the  influence  of  the  former  judgment. 
It  is  not  to  be  used  as  a  bar  "in  any  future  settlement  in  chan- 
cery, or  bill  filed  for  an  account  between  said  parties,  or  between 
the  owners  of  the  steamboat  Formosa,  or  any  transaction  be- 
tween said  defendants  and  W.  S.  Hoyt  and  Clinton  Ford,  or  used 
or  pleaded  in  any  manner  to  bar  the  claim  of  said  plaintiffs  or 
Waite  S.  Hoyt  and  Clinton  Ford,  for  an  account  and  settlement 
in  relation  to  said  claims,"  &c.  If  the  bar  was  to  be  effectual 
every  where  else  except  in  chancery,  then  a  large  portion  of  the 
agreement  is  redundant  and  unmeaning. 

But  conceding  that  the  construction  which  we  place  upon  it  is 
not  in  strict  accordance  with  the  letter,  we  feel  satisfied  that  it 
conforms  to  the  intent  and  spirit  of  the  order.  We  cannot  sup- 
pose that  the  court  intended  to  trifle  with  the  rights  of  the 
plaintiffs  ;  on  the  contrary,  the  fact  that  such  an  order  was 
made,  was  a  concession  on  the  part  of  the  court  that  the  parties 
plaintiff  had  rights  which  would  be  injuriously  affected  by  the 
judgment  as  it  then  stood,  and  it  was  for  their  protection  that 
the  order  was  made.  Now,  to  place  upon  it  such  construction 
as  would  make  the  court  virtually  say  to  the  plaintiffs,  '  True, 
you  have  rights  which  I  am  disposed  to  protect  from  the  influ- 
ence of  this  judgment,  and  it  shall  not  be  pleaded  or  used  as  a 
bar  in  any  manner  against  you,  provided  you  assert  the  claims 
in  a  court  of  equity,  which  has  no  jurisdiction  to  afford  you 
relief  ;  but  as  to  all  other  courts  which  may  take  cognizance  of 
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Buch  demands,  this  judgment  shall  remain  an  effectual  bar,' 
would  be  to  make  the  court  the  minister  of  palpable  injustice, 
and  to  render  the  order  nugatory  and  worthless.  It  is,  however, 
our  duty  to  give  the  order  such  construction  as  will  make  it  avail, 
and  as  will  elfeot  the  obvious  design  of  the  judge  who  required 
it  to  bo  made,  and  such  as  will  not  place  him  in  the  odious  posi- 
tion of  tantali^/ing  the  plaintiffs  by  an  admission  and  yet  a  denial 
of  their  rights,  a  position  which  we  are  sure  cannot  with  any 
propriety  be  assigned  him. 

But,  it  is  asked,  what  motives  could  Murphy  &  Brack  have 
had  in  conscntin":  to  the  terms  of  the  order  thus  understood  1 
They  may  have  had  very  substantial  reasons  for  preferring  the 
conditions  imposed  by  the  court  to  opening  the  judgment  for  a 
new  trial.  Other  matters  besides  these  now  in  litigation  were 
concluded  by  that  judgment,  and  these  would  liave  been  re-open- 
ed. Be  this,  however,  as  it  may,  it  is  certain  they  gained  time 
by  acceding  to  the  order,  and  this  may  have  constituted  a  suffi- 
cient inducement. 

2.  We  think  the  witness  Brack  was  an  incompetent  witness. 
The  party  offering  him  concedes  that  he  (the  witness)  is  bound 
for  the  demands,  and  the  object  was  to  prove  that  Murphy  was 
bound  with  him  ;  in  other  words,  that  the  debt  claimed  "  was 
due  from  the  firm  of  Murphy  &  Brack  at  the  time  of  the  disso- 
lution of  that  firm,  and  that  it  was  acknowledged  to  be  due ; 
also  to  prove  the  amount  of  the  debt,  and  what  it  was  for." 

If  Brack  was  bound  for  it,  he  was  interested  directly  in  prov- 
ing it  to  be  a  partnership  demand  ;  for,  in  that  event,  he  not  only 
made  Murphy  liable  also,  but,  by  virtue  of  the  agreement  be- 
tween him  and  Murpliy,  by  which  the  latter  bound  himself  to 
pay  all  the  partnership  debts.  Murphy  would  have  to  pay  the 
whole,  and  thus  the  demand  would  be  extinguished  as  to  Brack. 
We  see  nothing  in  the  facts  of  the  case  as  now  presented  which 
takes  it,  upon  this  point,  without  the  influence  of  the  previous 
decision  of  it  in  18  Ala.  R.  320 ;  see  also  Aston  v.  Jcmison,  17 
Ala.  R.  62,  and  cases  there  cited. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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BARNETT'S  EXECUTOR  vs.   TARRENCE. 

1.  Where  the  record  shows  an  irregular  final  settlement  of  an  estate,  the 
court  will  presume  in  favor  of  its  correctness,  after  the  lapse  of  twenty 
years,  that  the  necessary  notices  were  given,  and  that  the  parties  in  in- 
terest were  present. 

2.  Where  the  parties  in  interest  appear,  and  consent  to  the  postponement 
of  the  settlement,  they  cannot  afterwards  be  heard  to  complain  of  any 
irregularity  in  the  manner  of  bringing  them  in. 

3.  Where  the  slaves  returned  in  the  executor's  inventory  as  belonging  to 
the  estate  are  divided  by  commissioners,  under  an  order  of  the  Orphans' 
Court,  among  the  distributees,  and  after  the  lapse  of  twenty  years  one  of 
the  distributees  attempts  to  charge  the  executor  with  the  value  of  other 
slaves  not  included  in  the  inventory,  and  shows  no  excuse  for  his  delay, 
his  claim  cannot  be  asserted  or  allowed  in  the  Orphans'  Court. 

Error  to  the  Court  of  Probate  of  Dallas. 

David  Barnett  died  in  the  year  1828,  and  his  will  was  ad- 
mitted to  probate  at  the  September  term,  1828,  of  the  Orphans' 
Court  of  Dallas  County,  by  which  he  appointed  William  Bar- 
nett and  James  Olds  his  executors,  to  whom  letters  testamentary 
were  granted  at  the  same  term. 

The  will  provides  that  the  estate  shall  be  kept  together  for 
the  use  of  the  widow  until  the  1st  day  of  January,  1830,  and 
at  that  time  should  be  distributed  among  the  testator's  widow 
and  heirs  at  law,  according  to  the  laws  of  distribution  of  this 
State. 

The  executors  proceeded  to  pay  all  the  debts  of  the  estate, 
and,  as  appears  by  the  record,  procured  an  order  at  the  Decem- 
ber term,  1828,  for  a  distribution  of  the  slaves  ;  and  commiss- 
ioners were  appointed  to  make  distribution  as  directed  by  the 
will,  who  reported  their  proceedings  to  the  March  term,  1829. 
This  report  was  received,  confirmed,  and  ordered  to  be  recorded 
by  the  court. 

At  the  January  term,  1832,  the  executors  applied  for  and  ob- 
tained an  order  to  make  final  settlement,  and,  after  being  con- 
tinued until  the  12th  June,  1832,  a  settlement  was  made,  which 
the  judge  orders  to  be  received  and  admitted  to  record  as  a  final 
settlement. 
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On  the  17th  of  September,  1851)  on  the  application  of  one 
Wm.  H.  Tarrenoe,  whose  connection  with  and  interest  in  the 
estate  are  nowhere  shown  by  the  record,  a  citation  was  issued 
to  William  Barnctt,  surviving  executor  of  David  Barnett,  de- 
ceased, requiring  Jiim  to  appear  and  show  cause  why  he  should 
not  make  a  final  settlement  of  the  estate  of  his  testator.  After 
several  continuances,  and  sundry  orders  to  compel  his  appear- 
ance, he  came  into  court  at  the  March  term,  18o2,  where  by  an 
order  of  the  court  the  proceedings  against  him  were  dismissed 
at  the  costs  of  the  petitioner. 

At  the  May  term,  1852,  another  citation  was  issued  against 
the  surviving  executor,  to  show  cause  why  he  should  not  make 
final  settlement,  and  on  his  not  appearing  to  this  citation  the 
court  proceeded  to  state  an  account  ex  parte^  and  issued  a  notice 
to  the  executor  reauiring  him  to  come  forward  and  show  cause  why 
the  account  so  stated  should  not  be  reported  and  allowed  as  a 
final  settlement  of  the  testator's  estate.  To  this  notice  the 
executor  appeared,  and  at  the  November  tenn,  1852,  pleaded 
the  former  settlement,  nul  tiel  record,  and  some  other  plea 
which  the  record  does  not  sufficiently  disclose  to  be  understood ; 
all  the  issues,  however,  were  decided  against  the  executor,  and 
a  judgment  rendered  against  him  tor  $3042  25.  This  sum  is 
said  to  be  the  value  of  two  slaves,  Harriet  and  Nelly,  claimed 
and  held  by  James  Olds,  one  of  the  executors,  as  his  own  prop- 
erty, with  interest  on  that  value  from  the  1st  day  of  January, 
1830. 

Under  the  view  taken  of  this  case  by  the  court  it  is  unneces- 
sary to  set  out  the  proof  found  in  the  record  concerning  the  title 
of  these  slaves  ;  it  is  sufficient  to  say  that  they  were  never  re- 
turned by  the  executors  in  their  inventory  as  a  part  of  the  estate 
of  their  testator,  but  were  claimed  and  held  by  Olds  as  his  own 
property,  he  having  possession  of  them  at  the  testator's  death. 

Olds  died  before  Tarrence  commenced  this  proceeding,  but  at 
what  time  does  not  appear. 

It  is  here  assigned  for  error : 

1.  That  the  court  below  disregarded  the  final  settlement  of 
1832,  and  proceeded  to  render  a  decree  at  the  November  term, 
1862. 

2.  That  the  court  below  erred,  in  rendering  a  decree  against 
the  executor  on  the  proof  before  it. 
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3 .  That  the  court  erred,  in  charging  the  executor  with  the 
value  and  hire  of  the  slaves  Harriet  and  Nelly. 

George  W.  Gayle,  for  plaintiff  in  error : 

1.  There  was  a  final  settlement  of  this  estate  in  the  year  1832; 
and  there  has  been  no  reversal  of  that  decree,  no  disturbance 
of  it  by  bill  in  chancery  or  otherwise.  Therefore,  the  Probate 
Court  had  no  jurisdiction  to  disturb  in  November,  1852.  As 
to  what  is  a  final  settlement,  see  Andrews  v.  Hall,  15  Ala.  85. 

2.  After  an  executor's  account  has  been  audited  and  allowed, 
and  forty  days'  notice  given,  the  account  cannot  be  re-examin- 
ed on  final  settlement,  unless  it  is  objected  to  within  forty  days. 
— Horn  v.  Grayson,  7  Porter  207;  Taylor  v.  Reese,  4  Ala.  121; 
Lampkin  v.  Heyer,  19  Ala.  228  ;  Fitzpatrick  v.  Hill,  9  Ala. 
783 ;  Slatter  v.  Glover,  14  Ala.  650. 

3.  If  error  occurs  in  a  settlement,  it  can  only  be  reached  by 
error  to  the  Supreme  Court,  unless  fraud  is  alleged  in  equity. 
— 6  Porter  219,  and  cases  above  cited. 

4.  The  slaves  decreed  to  be  accounted  for,  were  a  gift  from 
David  Barnett  to  Olds  and  wife,  as  shown  by  proof, — Hill  v. 
Duke,  6  Ala.  259  ;  Olds  v.  Powell,  7  Ala.  655.  This  posi- 
tion is  taken,  if  the  Probate  Court  had  jurisdiction  after  the 
settlement  in  1832. 

5.  If  the  slaves  Harriet  and  Nelly  were  not  a  gift,  then 
Olds  held  six  years'  adverse  possession  of  them,  and  this  gave 
him  a  title,  even  if  he  held  under  a  loan. — Pool  v.  Harrison, 
16  Ala. 

George  W.  Stone,  contra  : 

1 .  There  had  been  no  final  settlement  in  this  case;  that  which 
is  relied  on  as  a  settlement,  wants  many  of  the  essential  requi- 
sites.— Horn  V.  Grayson,  7  Porter  270  ;  Taylor  and  Wife  v. 
Reese,  4  Ala.  121 ;  Douthit  v.  Douthit,  1  Ala.  594  ;  Ashley 
V.  Ashley,  15  Ala.  15  ;  Willis  v.  Willis,  16  Ala.  652. 

2.  Joint  executors  are  regarded  as  an  individual ;  when  they 
execute  a  joint  bond,  they  are  severally  liable  for  the  acts  of 
each  other,  and  the  sureties  for  the  whole. — 1  Lomax  on  Execu- 
tors 333;  Harrison  and  Wife  v.  Williams,  19  Ala.  277;  Little 
V.  Knox,  15  Ala.  576. 

3.  Permitting  Olds,   co-executor  in  this  case,  to  retain  the 
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slaves  Harriet  and  Nelly,  was  a  devastavit  by  both  executors. — 
2  Lomax  on  Executors  288,  289 ;  Quick  and  Wife  v.  Stains,  2 
Esp.  657  ;  S.  C,  1  Bos.  &  Pul.  293;  Hughes  v.  Mitchell,  19 
Ala.  268, 271. 

4.  The  possession  of  Olds,  being  acquired  by  permission, 
never  became  adverse.  Moreover,  he  being  executor,  his  pos- 
session will  be  referred  to  his  right  as  such.  An  executor  or 
trustee  can  never  hold  adversely  to  the  legatee  or  cestui  que 
trust,  until  after  a  regular  and  legal  final  settlement. — Strong 
V.  Strong,  6  Ala.  345;  Cole  v.  Hebb,  7  Gill  &  Johns.  20; 
Whaley  v.  Whaley,  1  Spear's  R.  225 ;  Smoot  v.  Watkins,  8 
Missouri  522  ;  Alden  and  Wife  v.  Gilmore,  13  Maine  (1  Shep.) 
178  ;  12  Vermont  205 ;  Moore  v.  Johnson,  2  Spears'  Reports 
288. 

5.  On  the  facts  of  the  case,  see  the  statement  of  facts  in 
Cole  V.  Hebb  and  Smoot  v.  Watkins,  supra. 

LIGON,  J. — The  final  settlement  of  the  estate  of  David 
Barnett,  deceased,  made  in  June,  1832,  does  not  appear  to  have 
been  in  any  manner  questioned  in  the  court  below  on  the  trial 
from  which  this  writ  of  error  is  prosecuted,  or,  in  other  words, 
it  does  not  appear  that  the  fairness  of  that  settlement,  as  to  the 
assets  of  the  estate  embraced  in  it,  was  denied;  its  character  as 
a  final  settlement  of  the  whole  estate  of  the  testator  was  alone 
put  in  issue. 

It  is  true  the  record  does  not  show  that  the  parties  in  interest 
were  all  brought  in  as  the  statute  requires,  or  that  the  notices 
were  regularly  served,  or  thai  publication  was  made  according 
to  the  order  of  the  court  made  at  the  January  term,  1832,  ap- 
pointing the  second  Monday  in  April,  1832,  as  the  time  when 
such  final  settlement  should  be  made.  But  at  that  term  of  the 
court,  it  appears  by  the  record,  an  entry  was  made  in  these 
words  :  "  This  being  the  day  set  apart  for  the  final  set- 
tlement of  David  Barnett,  deceased,  camo  the  executors  of 
said  estate,  and  by  consent  said  final  settlement  is  postponed 
until  the  Tuesday  after  the  second  Monday  in  May  next." 

After  so  great  a  lapse  of  time  as  has  intervened  between  the 
making  of  the  order  for  final  settlement  in  this  case,  and  the 
time  at  which  the  defendant  in  error  exhibited  his  petition  for 
citation  against  the  surviving  executor,  requiring  him  to  make 
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final  settlement,  (a  period  of  more  than  twenty  years,)  this  court 
will  presume,  in  favor  of  the  correctness  of  that  settlement,  that 
the  necessary  notices  were  given,  and  that  the  parties  in  inte- 
rest were  present,  consenting  to  the  continuance.  If  they  ap- 
pear and  are  consenting  to  the  action  of  the  court  in  one  part  of 
the  proceeding,  they  cannot  afterwards  be  heard  to  complain  of 
any  irregularity  in  the  manner  of  bringing  them  in.  In  such 
case,  the  court  acquires  jurisdiction  of  the  persons  by  such  vol- 
untary appearance,  and  may  well  proceed  to  judgment  or  de- 
cree in  the  cause.  A  decree  rendered  under  such  circumstan- 
ces is  binding  on  the  parties  to  it,  until  it  is  reversed  in  the 
proper  court ;  and  the  court  rendering  it  has  no  power  to  re- 
view or  annul  it. 

In  this  case,  the  Orphans'  Court  proseeded,  on  the  applica- 
tion of  the  executors  above  referred  to,  to  audit,  state,  and 
settle  their  accounts  with  the  estate  of  their  testator,  and  find- 
ing that  a  balance  of  $385  50  "was  due  to  one  of  the  legatees, 
rendered  a  decree  in  her  favor  against  the  executors  for  that 
sum  ;  and  the  account,  thus  stated,  was  ordered  to  be  recorded, 
and  the  order  further  proceeds,  "  and  that  said  account  current 
be  received,  and  the  vouchers  filed,  and  that  thence  the  said 
estate  be  finally^settled." 

The  executors  cannot  now  be  called  upon  in  the  Probate 
Court  to  go  into  a  settlement  again,  when  all  parties  have  re- 
posed upon  that  already  made  for  so  long  a  period  that  it  is  fair 
to  presume,  that  much  of  the  proof  which  was  then  attainable 
could  not  now  be  commanded,  and,  in  all  probability,  injustice 
would  be  the  result. 

2.  In  the  case  of  Rhodes  v.  Turner  and  Wife,  21  Ala.  210, 
it  is  said,  "  If  a  final  judgment  had  been  rendered,  according 
to  the  principles  of  the  common  law,  it  would  be  presumed  to 
have  been  paid  after  the  expiration  of  twenty  years  ;  and  if  the 
parties  allow  this  period  to  elapse  without  taking  any  steps  to 
compel  a  settlement,  we  think  the  presumption  of  payment 
arises,  and  the  executor  or  administrator  should  be  exempted 
from  the  necessity  of  hunting  up  evidence  to  prove  the  accounts 
and  vouchers  which  ordinarily  enter  such  settlements,  and 
which,  after  such  a  lapse  of  time,  it  would  perhaps  be  impos- 
sible to  obtain.  This  period  of  twenty  years,  we  apprehend, 
would  date  from  the  time  when  the  administrator  or  executor 
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might    have  been   oalled    to  a  final  settlement    of   the  es- 
tate." 

We  have  carefully  examined  the  grounds  on  which  the  rule 
hero  suggested  is  founded,  and  are  thoroughly  convinced  its 
adoption  is  essential  to  the  safety  and  repose  of  executors,  ad- 
ministrators and  guardians,  and  to  the  advancement  of  the  ends 
of  common  justice.  It  is  strictly  analogous  to  the  rule  at 
common  law  in  relation  to  judgments,  and  more  liberal  than  the 
rule  in  equity  with  respect  to  stale  claims. 

Let  us  apply  it  to  the  present  case,  so  far  as  it  relates  to  the 
slaves  Harriet  and  Nelly,  whose  value,  and  interest  on  that  val- 
ue, form  the  sole  basis  of  the  decree  of  the  court  below. 

The  slaves  of  the  estate,  so  far  as  the  executors  make  any 
return  of  them  in  their  inventory,  were  divided  by  commission- 
ers, by  virtue  of  an  order  of  the  Orphans'  Court,  among  the 
parties  in  interest  under  the  will  of  David  Barnett,  deceased, 
on  the  27th  of  December,  1828,  and  we  may  presume  that  each 
party  went  into  possession  of  his  portion.  The  names  of  the 
slaves  in  controversy  do  not  appear  in  the  inventory,  or  in  the 
list  of  those  allotted  to  the  several  legatees.  In  fact,  nothing 
is  ever  said  of  them  in  the  record,  until  proof  is  introduced  on 
the  trial  of  the  issue  at  the  November  term,  1852.  By  the  will 
of  David  Barnett,  the  estate  was  subject  to  division  on  the  first 
day  of  January,  1839,  and  from  some  cause,  not  stated  in  the 
record,  the  slaves  were  actually  divided  in  the  year  1828. — 
Thus,  nearly  twenty-two  years  are  permitted  to  elapse  before 
any  attempt  is  made  to  charge  the  executors  with  these  slaves. 
A  claim  so  stale,  and  unaccompanied  by  any  proof  which  will 
tend  to  account  for  the  delay  in  asserting  it,  cannot  be  asserted 
or  allowed  in  the  Orphans'  Court. 

The  attempt  made  by  the  defendant  in'errorjfto  bring  about  a 
final  settlement  of  the  estate  of  David  Barnett,  deceased,  in 
the  year  1851,  in  which  his  petition  was  dismissed  by  the  court 
at  his  cost,  so  soon  as  the  surviving  executor  appeared,  cannot 
aid  his  claim.  This  too,  was  made  after  the  expiration  of 
twenty  years,  from  the  time  fixed  by  the  will  for  the  distribution 
of  the  property,  and  at  which  such  distribution,  as  well  as  a 
final  settlement,  could  have  been  coerced. 

Let  the  decree  be  roversedj  and  the  cause  remanded. 
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OTIS  &  JAYNE  vs.  THOM. 

1.  In  an  action  against  the  owners  of  a  steamboat  to  recover  damages  for 
the  loss  of  a  stage,  occasioned  by  a  collision  between  the  steamboat  and 
a  ferry  flat  on  board  of  which  the  stage  was,  evidence  that  the  ferryman  of 
the  flat  was  expert  and  careful  is  irrelevant  to  the  issue,  and  therefore  in- 
admissible for  the  plaintiiF. 

2.  In  such  action,  the  statement  of  a  witness  who  saw  the  collision,  "  that 
he  thought,  had  the  steamboat  returned  to  the  assistance  of  the  flat  when 
the  call  for  assistance'was  made,  the  stage  could  have  been  saved,"  is  mere 
matter  of  opinion,  and  therefore  inadmissible. 

8.  A  witness  who  saw  the  collision  testified  that,  after  the  steamboat  struck 
the  flat,  she  stopped  her  engine,  and  when  about  fifty  yards  from  the  flat 
she  was  called  upon^by  those  on  board  of  the  latter  to  come  to  their  as- 
sistance ;  whereupon,  some  one  on  board  the  steamboat  was  heard  to  say, 
in  a  loud  and  commanding  tone,  "  Go  ahead,  and  let  her  sink;  it's  nothing 
but  a  damned  flat-boat,  any  how" ;  and  the  steamboat  then  went  on,  with- 
out rendering  any  assistance  to  the  flat :  Held'i\iaX  the  woi'ds  stated  as 
being  used  on  board  of  the  boat  were  admissible  evidence  for  plaintiff. 

4.  In  an  action  against  the  owners  of  a  steamboat  to  recover  damages  for 
the  loss  of  a  stage,  occasioned  by  a  collision  between  the  steamboat  and  a 
ferry  flat  on  board  of  which  the  stage  was,  the  stage-driver,  under  whose 
care  and  control  the  stage  was  at  the  time,  is  an  incompetent  witness  for 
the  plaintiff,  without  a  release. 

Error  to  the  Circuit  Court  of  Mobile, 
Tried  before  the  Hon.  Lyman  Gibbons. 

This  action  was  brought^by' Reuben  Thorn,  the'defendant  in 
error,  against  the  owners  of  the  steamboat  Lowndes,  who  are 
the  plaintiffs  in  error,  to  recover  damages  for  the  loss  of  a 
stage,  occasioned  by  a  collision  between  the  steamboat  and  the 
ferry  fiat  on  board  of  which  the  stage  was. 

On  the  trial,  a  witness  for  the  plaintiff  stated,  that  he  had 
known  the  ferryman  of  the  flat  for  fifteen  years,  and  that  he 
believed  him  to  be  an  expert  and  careful  ferryman.  The  de- 
fendants objected  to  this  evidence,  on  the  ground  that  it  was 
matter  of  opinion  only,  andj  because  it  was  irrelevant ;  but  the 
court  overruled  both  of  the  objections,  and  defendants  ex- 
cepted. 

The  same  witness  also  testified,  that,  after  the  collision,  the 
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Steamboat  stopped  her  engine,  and  when  about  fifty  yards  from 
the  flat  she  was  called  on,  by  those  on  board  of  the  flat,  to  come 
to  their  assistance ;  that  upon  this  call  being  made,  some  one 
on  board  of  the  steamboat  was  heard  to  say,  in  a  loud  and  com- 
manding tone,  "  Go  ahead,  and  let  her  sink  ;  it's  nothing  but  a 
damned  flat-boat,  any  how"  ;  and  that  the  steamboat  then 
went  on,  without  rendering  any  assistance  to  the  flat.  The 
words  above  stated,  as  being  heard  used  by  some  one  on  the 
boat,  were  objected  to  by  defendants ;  but  their  objection  was 
overruled,  and  they  excepted. 

The  same  witness,  after  stating  the  circumstances  under 
which  the  collision  took  place,  also  stated,  that  he  thought,  if 
the  steamboat  had  returned  to  the  flat  when  the  call  for  assis- 
tance was  made,  the  stage  might  have  been  saved.  This  evi- 
dence also  was  objected  to  by  the  defendants  ;  their  objection 
was  overruled,  and  they  excepted. 

The  plaintiff"  also  introduced  a  witness,  who  stated,  on  his 
voir  dire,  that  he  was  in  the  employment  of  the  plaintiff",  at  the 
time  and  place  of  the  collision,  as  the  driver  of  the  stage, 
and  as  such  had  the  control  and  management  of  it ;  that  the 
plaintiff  was  not  present  at  the  collision  ;  that,  before  putting 
the  stage  on  the  flat,  he  asked  the  ferryman,  who  was  a  negro, 
whether  it  would  not  be  better  to  wait  until  the  steamboat, 
which  was  then  heard  approaching  from  below,  had  passed  ;  to 
which  the  ferryman  replied,  that  the  boat  had  rung  her  bell  to 
stop  at  the  lower  landing,  and  that  they  would  have  time  to  get 
across  before  she  came  up ;  that  thereupon  the  stage  was  put  on 
the  flat  by  witness,  and  the  ferryman  started  at  once  across  the 
river.  The  defendants  then  objected  to  the  competency  of  this 
witness,  on  the  ground  of  interest;  but  their  objection  was 
overruled,  and  they  excepted. 

These  several  rulings  of  the  court  upon  the  evidence  are  here 
assigned  for  error. 

John  T.  Taylor,  for  plaititifts  in  error  : 

1.  The  opinion  of  witnesses  ought  not  to  have  been  given  to  the 
jury  as  evidence. — 4  Ala.  46  ;  10  ib.  461. 

2.  The  witnesses  were  permitted  to  state  to  the  jury,  tiiat, 
after  the  collision  had  taken  place,  some  one  on  board  of  the 
boat  was  heard  to  say,  "  Go  ahead,  and  let  her  sink  ;  it*8  noth- 
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ing  but  a  damned  old  flat-boat,  any  how."  There  was  not  a 
particle  of  evidence  going  to  show  that  this  expression  was 
used  by  any  one  in  authority  on  board  of  the  boat ;  there  is 
much  more  probability  that  it  was  used  by  a  negro,  or  an  intox- 
icated passenger. 

3.  The  witness  Sanders  was  clearly  incompetent,  on  the 
ground  of  interest.— 1  Green.  Ev.  §  §  394,  396,  564  ;  1  McL. 
R.  540,  note. 

Wm.  G.  Jones,  contra : 

1.  The  general  rule,  that  a  witness  must  testify  to  facts,  and 
not  merely  to  his  belief  or  opinion,  is  not  disputed.  But  to  this 
rule  there  are  many  necessary  and  well  established  exceptions  ; 
and  it  is  often  diflicult  to  say  what  is  fact,  and  what  is  opinion 
or  belief.  Thus,  testimony  as  to  handwriting,  as  to  personal 
identity,  as  to  the  value  of  property,  and  various  other  matters, 
must,  from  the  nature  of  the  case,  be  matter  of  opinion  to  a 
greater  or  less  extent ;  so,  too,  all  testimony  as  to  character, 
or  skilfulness,  must,  from  the  nature  of  the  case,  be  more  or 
less  matter  of  opinion.  In  all  such  cases,  such  evidence  is  ad- 
missible.—1  Green.  Ev.  §  §  488,  490 ;  1  Phil.  Ev.  227  ;  2 
Stark.  Ev.  368.  In  this  case,  the  character  of  the  ferryman 
for  carefulness,  experience  and  skill,  was  obviously  material ; 
and  the  witnesses  who  had  known  and  observed  his  acts  as  ferry- 
man for  years,  were  competent  to  prove  it.  That  was  their  ev- 
idence, and  nothing  more.  The  court  should  not  (especially  as 
the  depositions  were  taken  on  notice,  and  not  objected  to,)  seize 
on  the  expression  "  I  believe,"  to  prevent  the  true  import  and 
effect  of  the  evidence. — Sec,  especially  the  case  of  The  Com- 
monwealth V.  Thompson,  3  Dana  301,  where,  in  a  question  of 
solvency,  the  expression  "  I  considered  him  good,"  was  held 
unobjectionable ;  see  also  Gentry  v.  McMinnis,  3  Dana  383 ; 
McKee  v.  Nelson,  4  Cowen  355 ;  16  Ala.  778. 

2.  The  witnesses  here  state  the  facts  and  reasons  of  their 
opinion  or  belief;  and  in  cases  where  the  main  fact  to  be  proved, 
is  a  deduction  from  other  facts  observed,  this  seems  allowable. — 
See  cases  before  cited. 

3.  For  the  same  reasons,  the  statement  of  the  witness,  that 
the  steamer  could  have  saved  the  flat  from  sinking  after  the  col- 
lision, was  properly  admitted.     It  was  not  mere  opinion ;  he 
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was  an  eye  witness  of  the  occurrence,  and  details  the  facts. 
4.  The  witness  Sanders  was  clearly  competent.  He  was  but 
the  agent  of  Tliom ;  and  the  general  rule  is,  that  an  agent  is 
competent  to  testify  for  his  principal.  There  is  no  showing  of 
any  liability  on  his  part,  or  negligence.  The  verdict  and  judg- 
ment in  this  case  could  be  no  evidence  for  or  against  him. 

GODTHWAITE,  J.— It  may  be  doubtful  whether  the  ob- 
jection to  that  portion  of  ti»e  testimony  of  the  witness  which 
gave  his  opinion  as  to  the  ferryman  of  the  flat  being  expert  and 
careful  can  be  sustained,  on  the  ground  that  such  evidence  was 
mattv?r  of  opinion  merely.  It  is,  however,  unnecessary  to  decide 
this  question,  as  the  record  shows  that  it  was  also  objected  to 
on  the  ground  of  irrelevancy,  and  on  this  ground  the  objection 
should  have  been  sustained.  The  only  issue  involved  was, 
whether  the  collision  took  place  through  the  fault  of  the  steam- 
boat. If  this  was  established,  the  owners  were  responsible  ; 
and  the  fact  as  to  whether  the  ferryman  was  expert  and  careful, 
could  not,  of  itself,  have  created  any  legitimate  inference 
against  the  boat,  and  was  for  that  reason  foreign  to  the  issue. 

Wo  think,  also,  that  the  court  erred  in  admitting  the  state- 
ment of  the  witnesses,  "  that  they  thought,  had  the  steamboat 
returned  to  the  assistance  of  the  flat  when  the  call  for  assistance 
was  made,  the  stage  could  have  been  saved."  This  was  mere 
matter  of  opinion,  and  given  by  the  witnesses  as  such,  upon  the 
facts  which  were  stated  by  them.  There  was  nothing  to  take  it 
out  of  the  general  rule  in  relation  to  this  kind  of  testimony,  and 
the  objection  to  it  should  have  been  sustained. 

The  words  which  were  detailed  by  the  witness  as  having  been 
heard  on  board  of  the  steamboat,  taken  in  connection  with  the 
manner  in  which  they  were  spoken,  the  fact  that  the  engine  had 
stopped  immediately  after  the  collision,  and  the  fact  that  the 
boat  went  on  as  soon  as  the  words  were  spoken,  might  well  author- 
ize the  jury  to  infer  that  an  order  was  given  to  the  efiect  which  was 
indicated  by  the  words  themselves ;  and  in  that  aspect,  they 
might  be  received  to  show  that  the  steamboat,  after  being  ap- 
prized of  the  collision,  went  on,  without  any  effort  to  render 
assistance,  which  is  always  regarded  in  the  courts  of  admiralty 
as  a  suspicious  circumstance. — Angell  on  Carriers  §671  ;  The 
Celt,  3  Hagg.  Ec.  R.  321. 
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The  only  remaining  question  is,  as  to  the  competeney  of  the 
witness  Sanders.  The  action,  it  is  to  be  remembered,  was  brought 
to  recover  for  the  loss  of  the  stage  while  it  was  under  the  care  and 
custody  of  this  witness.  If  a  verdict  should  be  had  by  the 
plaintiff  in  the  present  action,  the  witness  is  placed  in  a  state 
of  security  against  any  action  which  the  plaintiff  might  other- 
wise bring  against  him,  and  for  that  reason  is  held  incompetent 
in  cases  like  this,  without  a  release. — 1  Green.  Ev.  §  396,  and 
cases  there  cited. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Gibbons,  J.,  not  sitting. 


SANDERS  ET  AL.  vs.  GODLEY. 

1.  Property  in  the  hands  of  a  legatee  may  be  subjected  by  bill  in  equity  to 
the  payment  of  the  testator's  debts,  if  the  assets  prove  otherwise  unsuf- 
ficient. 

2.  The  nominal  plaintiff  in  a  judgment  at  law  is  not  an  indispensable  party 
to  a  bill  filed  by  the  person  for  whose  use  it  was  recovered,  to  obtain  satis- 
faction of  it  out  of  property  in  the  hands  of  the  debtor's  legatees  ;  the  ob- 
jection that  he  was  a  necessary  party  cannot  bo  raised  for  the  first  time  in 
the  Appellate  Court. 

3.  When  a  bill  is  filed  by  a  creditor  to  subject  to  the  satisfaction  of  the 
testator's  debts  certain  property  in  the  hands  of  his  legatee,  to  whom  it 
was  bequeathed  for  life  with  remainder  to  her  children,  the  remainder- 
men are  necessary  parties  to  the  bill. 

4.  The  service  of  subpoena  on  the  surviving  parent  of  infant  defendants, 
for  them,  is  sufficient,  whether  they  are  over  or  under  fourteen  years  of 

age. 

5.  When  judgment  is  recovered  against  an  executor  on  a  debt  of  the  testa- 
tor, and  the  creditor  comes  into  equity  to  obtain  satisfaction  out  of  property 
in  the  hands  of  legatees,  alleging  the  insolvency  of  the  executor  and  his 
sureties  at  the  time  of  the  rendition  of  judgment  and  from  that  time  until 
his  death,  the  administrator  of  the  executor  is  not  a  necessary  party  to 
the  bill. 

6.  When  a  creditor  comes  into  equity  to  obtain  satisfaction  of  his  debt  out 
of  property  in  the  hands  of  his  debtor's  legatees,  all  the  legatees  who  are 
made  defendants  must  contribute  their  proportion  to  the  satisfaction  of  the 
debt ;  a  money  decree  against  two  of  the  defendants  jointly,  to  one  of  whom 
slaves  were  bequeathed  for  life  with  remainder  to  her  children,  who  are 
also  defendants  to  the  bill,  is  erroneous. 

57 


474  ALABAMA. 


Sanders  et  al.  t.  Oodley. 


The  bill  in  this  case  wns  filed  in  the  Chancery  Court  of  Madi- 
son ;  but  the  Hon.  David  G.  Ligon,  who  was  then  the  Chancellor 
of  the  Northern  Division,  havmg  been  of  counsel,  it  was  trans- 
ferred to  Jefferson  &  Walker,  and  was  heard  before  the  Hon. 
W.  W.  Mason.     It  is  brought  to  this  court  by  writ  of  error. 

The  bill  was  filed  by  Grandin  F.  Godley  against  the  plain- 
tiffs in  error,  to  obtain  satisfaction  of  a  judgment  at  law  against 
the  executor  of  John  B.  Fox,  deceased,  on  a  debt  of  the  testa- 
tor, out  of  certain  property  in  the  hands  of  the  defendants,  to 
whom  it  was  bequeathed  by  said  Fox.  It  alleges  that  complain- 
ant's judgment  at  law  was  rendered  at  the  February  term, 
1841,  of  the  County  Court  of  Madison,  in  the  name  of  Horner, 
Blocker  &  Co.  for  the  use  of  complainant,  against  Robert  A. 
High,  as  executor  of  said  John  B.  Fox,  on  a  due  bill  made  by 
Fox  to  said  Homer,  Blocker  &  Co.  in  1 836 ;  that  the  amount 
of  said  judgment,  at  the  time  of  its  rendition,  was  $774  99  ; 
that  previous  to  the  rendition  of  this  judgment,  said  Fox  had 
departed  this  life,  having  made  his  last  will  and  testament, 
which  was  duly  admitted  to  probate  in  Morgan  County  on  the 
26th  June,  1837  ;  that  by  said  will,  among  other  legacies  small 
in  amount,  he  bequeathed  the  bulk  of  his  property,  after  pay- 
ment of  his  debts,  to  Mrs.  Sarah  Sanders  and  James  T.  Kimble, 
two  of  the  plaintiff's  in  error,  and  appointed  Robert  A.  High  his 
executor ;  that  the  property  given  to  said  Kimble  was  bequeath- 
ed to  him  absolutely,  consisting  mostly  of  slaves  ;  that  the  pro- 
perty bequeathed  to  Mrs.  Sanders,  also  consisting  chiefly  of 
slaves,  was  limited  to  her  husband  as  her  trustee  for  her  sepa- 
rate use  during  her  life,  with  remainder  to  her  children  ;  that 
High  took  upon  himself  the  executorship,  giving  bond  and  secu- 
rity, and  soon  afterwards  delivered  to  Mrs.  Sanders  and  said 
Kimble  all  the  slaves  bequeathed  to  them,  or  the  greater  part 
thereof. 

The  bill  further  alleges  that,  at  the  date  of  the  rendition 
of  complainant's  said  judgment,  said  High  was  wholly  insolvent, 
and  had  no  property  either  of  his  own  or  the  testator's  that 
could  be  reached  by  execution  ;  that  the  sureties  on  his  bond  as 
executor  were  also  insolvent  at  that  time,  and  so  continued ; 
that  said  High  continued  insolvent  until  his  death ;  that  the 
other  legatees  had  never  received  their  legacies  ;  that  complain- 
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ant  does  not  know  the  names  of  Mrs.  Sanders'  children,  but 
prays  that  she  may  disclose  their  names,  and  that  they  may  then 
be  made  parties.  The  prayer  of  the  bill  is,  'that  the  property 
in  the  hands  of  the  legatees  may  be  subjected  to  the  satisfaction 
of  complainant's  judgment. 

Said  Kimble,  Mrs,  Sanders,  and  Nathaniel  Terry  as  admin- 
istrator de  bonis  non  of  said  John  B.  Fox,  are  made  defendants 
to  the  bill ;  and  after  Mrs.  Sanders  had  answered,  giving  the 
names  of  her  children,  the  bill  was  amended  so  as  to  make  them 
parties.  The  subpoena  on  the  amended  bill  was  served  on  Mrs. 
Sanders,  as  mother  and  surviving  parent,  in  behalf  of  her  chil- 
dren, in  July,  1842.  Another  subpoena  was  afterwards  issued, 
which  was  served  on  the  children  themselves,  except  Benton 
Sanders,  in  May,  1843.  The  record  does  not  anywhere  disclose 
the  ages  of  the  minors,  nor  does  it  show  the  appointment  of  a 
guardian  ad  litem  for  them  except  by  implication.  Notice  was 
issued,  among  others,  to  William  H.  T.  Browne,  as  guardian 
ad  litem  for  the  minors,  to  attend  a  reference  ordered  before  the 
master,  and  he  acknowledges  service  as  such  on  the  16th  April, 
1846.  There  is  also  an  answer  filed  by  him,  as  guardian  of  all 
the  minors,  on  the  5th  May,  1848,  and  afterwards  an  acknowl- 
edgment by  him  of  service  of  notice  for  the  taking  of  deposi- 
tions. 

All  the  defendants  answered  the  bill,  the  minors  by  their 
guardian  ad  litem,  William  H.  T.  Browne.  Mrs,  Sanders  and 
Kimble  demur  for  want  of  equity,  for  misjoinder  of  parties,  and 
because  complainant's  remedy,  if  any,  is  at  law.  The  answers 
and  proof  fully  establish  the  material  allegations  of  the  bill. 

At  the  July  term,  1850,  the  cause  was  submitted  for  final 
decree  on  the  bill,  answers,  exhibits  and  proof.  The  Chancellor 
held  that  the  complainant  was  entitled  to  the  relief  which  he 
sought,  and  ordered  a  reference  to  the  master  to  ascertain  and 
report  to  the  next  term  of  the  court  the  amount  due  complainant 
on  his  said  judgment  at  law,  for  principal,  interest  and  costs. 
At  the  July  term,  1851,  the  master  reported  that  the  principal 
and  interest  due  on  the  judgment  at  law  amounted  to  $1421  86, 
and  that  the  complainant's  solicitor  abandened  all  claim  to  the 
costs  of  the  suit.  This  report  was  made  on  the  21st  July, 
1851,  and  was  confirmed  on  the  same  day.  Thereupon  the 
Chancellor  decreed  "  that  said  Sarah  Sanders  and  James  T. 
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Kimble*  pay  to  the  oomplainaDt  the  said  sum  of  $1421  86, 
the  sum  reported  by  tlie  master  to  be  due  him,  with  legal  inter- 
est  thereon  from  the  date  of  the  master's  report  until  such  pay- 
ment is  made ;  and  in  case  they  fail  to  make  such  payment 
within  thirty  days  from  the  rising  of  this  court,  that  then  the 
register  issue  execution  therefor  ;  it  is  further  ordered,  that  the 
defendants  Sarah  Sanders  and  James  T.  Kimble  pay  all  cost." 
The  errors  assigned  are  : 

1.  In  rendering  a  final  decree  in  the  absence  of  Horner, 
Blocker  &  Co.,  who  were  necessary  parties  to  the  bill ; 

2.  In  rendering  a  final  decree  without  the  children  of  Mrs. 
Sanders  being  properly  made  parties  ; 

3.  In  rendering  a  final  decree  in  the  absence  of  R.  A.  High's 
administrator,  who  was  a  necessary  party  ; 

4.  In  confirming  the  master's  report  without  requiring  it  to 
lie  over  two  days ;  and  in  confirming  said  report,  because  plain- 
tiffs in  error  had  no  notice  of  the  time  and  place  of  taking  the 
account  on  which  it  is  based  ; 

5.  In  rendering  a  final  decree  in  favor  of  complainant  without 
any  proof  of  the  indebtedness  of  John  B.  Fox ; 

6.  In  the  rendition  of  the  final  decree. 

Brickell  &  Cabaniss,  for  plaintiffs  in  error. 
D.  C.  Humphreys  and  Belser  &  Rice,  contra. 

PHELAN,  J. — We  do  not  understand  the  plaintiffs  in  error 
seriously  to  question  the  rule  of  law,  that  property  in  the  hands 
of  a  legatee  will  be  held  liable  to  the  payment  of  the  testator's 
debts,  if  the  assets  otherwise  prove  insuflScient.  Even  if  it  be 
denied,  we  cannot  hesitate  to  pronounce  that  such  is  the  rule  of 
law ;  and  the  answers  and  proof  in  this  cause  clearly  make  out 
a  case  to  which  that  rule  is  applicable-  The  debt  against  the 
testator  is  well  established ;  the  insolvency  of  his  executor,  and 
of  the  executor's  sureties,  is  also  well  established ;  and  the  third 
fact  necessary  to  complete  the  right  to  relief,  is  just  as  clear, 
namely :  that  Mrs.  Sanders  and  Kimble  each  received  more 
of  the  property  of  Fox  from  the  executor.  High,  than  would  be 
sufficient  to  pay  this  debt,  and  the  children  of  Mrs.  Sanders  a 
valuable  vested  remainder  in  the  slaves  bequeathed  to  their 
mother. 
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But  it  is  insisted,  that  Horner,  Blocker  &  Co.,  the  payees  in 
the  due  bill  which  Fox  gave,  and  upon  which  the  judgment  for 
the  use  of  Godley  was  recovered,  in  the  County  Court  of  Mad- 
ison, in  1841,  should  have  been  made  parties  complainants,  be- 
cause, it  is  said,  they  held  the  legal  title  to  the  due  bill,  and  the 
party  holding  the  legal  title  must,  as  a  general  rule,  be  made  a 
party  in  chancery.  That  is  a  general  rule,  but  not  a  universal 
one. — Story's  Eq.  PI.  ^  153.  But,  without  discussing  that 
question,  it  is  suflBcient  to  observe  here,  that  the  objection  to  a 
bill  for  want  of  proper  parties  will  not  be  entertained,  if  made 
for  the  first  time  in  this  court,  unless  the  case  shows  the  omission 
of  a  party  whose  connection  is  indispensable  to  the  just  and  final 
decision  of  the  matters  in  controversy. — Woodward  v.  Wood, 
19  Ala.  215;  Dias  v.  Bouchand,  10  Paige  445.  Such  is  not 
the  case  here-  The  case  as  presented,  so  far  from  showing  any 
interest  in  Horner,  Blocker  &  Co.,  goes  to  show  the  contrary. 
Godley  seeks  satisfaction  of  a  judgment  'rendered  for  his  use 
against  the  executor  of  Fox ;  the  legatees  of  Fox,  Avho  are  re- 
sponsible for  its  payment  under  the  circumstances,  do  not  deny 
or  in  any  manner  question,  in  the  court  below,  the  sole  owner- 
ship of  Godley ;  they  thereby  admit  that  he  is  sole  owner,  and 
will  not  be  allowed  to  raise  that  question  here,  after  letting  it 
pass  in  silence  in  the  court  below. 

We  agree  that  the  children  of  Mrs.  Sanders  were  necessary 
parties  defendants  to  this  bill,  which  sought  to  subject  to  sale 
slaves  in  the  possession  of  their  mother  in  which  they  had  a 
vested  interest,  namely  :  a  remainder  after  her  life  estate.  But 
the  service  of  the  subpoena  on  their  mother  for  them  was  a  good 
service,  and  they  were  properly  before  the  court,  so  as  to  au- 
thorize the  appointment  of  a  guardian  ad  litem.  The  third  rule 
of  chancery  practice  (Clay's  Digest  612)  says  :  "Subpoenas 
issuing  against  infant  defendants  may  be  served  upon  their  pa- 
rents or  either  of  them,  if  in  life,  and,  in  case  of  death,  upon 
the  general  guardian  of  such  infants  ;  and  if  there  is  none,  then, 
if  the  infant  is  over  fourteen  years,  upon  the  infant  personally,  and 
if  under  fourteen,  then  upon  such  person  as  may  have  the  main- 
tenance and  charge  of  such  infant,"  &c.  This  rule  means, 
that,  so  long  as  there  is  a  father  or  mother  or  general  guardian, 
the  service  may  be  upon  them,  in  behalf  of  infants  or  minors, 
whether  over  or  under  fourteen  years.     The  subpoenas  which 
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issued  and  were  served  on  all  the  infants  themselves,  except  B. 
Sanders,  were,  to  say  the  least,  unnecessary  ;  the  previous  ser- 
vice on  their  mother  was  good. 

The  record  shows  in  this  case,  that  the  subpoena  required  the 
sheriff  to  summon  the  infants,  naming  them,  by  their  mother  and 
surviving  parent ;  and  the  case  of  Hodges  v.  Wise  &  Wife,  16 
Ala.  509,  is  a  decision  in  favor  of  the  sufficiency  of  such  a  ser- 
vice. The  case  of  Johnson  v.  Hainesworth,  6  Ala.  443,  docs 
not  show  that  a  subpoena  was  served  on  the  mother  for  the  in- 
fants ;  and,  as  both  were  parties  defendants  to  the  bill,  it  was 
held  not  to  be  sufficient  that  a  subpoena  had  been  served  on  the 
mother  only.  The  two  cases  do  not  conflict,  but  the  language 
of  the  court  in  the  latter  case,  as  to  the  meaning  of  the  third  rule 
of' chancery  practice,  does  not  agree,  as  will  be  observed,  with 
what  wc  conceive  to  be  the  true  construction. 

It  was  not  necessary  to  make  the  administrator  of  High  a 
party,  even  if  there  was  one.  The  liability  of  High  could  not 
be  increased  or  diminished  by  the  decree  in  this  case,  go  as  it 
might.  That  was  fixed  by  the  judgment  against  him.  Besides, 
he  is  shown  to  have  been  utterly  insolvent  at  the  date  of  the 
judgment,  and  to  have  died  so  shortly  afterwards.  If  he  had 
made  a  payment,  these  defendants  could  show  that,  without  his 
administrator  being  made  a  party. 

But  the  money  decree  against  Mrs.  Sanders  and  Kimble  joint- 
ly, for  the  amount  of  the  judgment,  cannot  be  supported  under 
the  facts  of  this  case.  If  there  had  been  no  other  legatees,  who 
received  property  or  effects  of  the  testator,  parties  to  the  bill, 
inasmuch  as  Mrs.  Sanders  and  Kimble  were  each  shown  to  have 
received  more  property  than  would  satisfy  the  debt,  the  decree 
might  have  been  supported,  and  they  left  to  adjust  between 
themselves  the  question  of  contribution.  And  in  such  a  case, 
as  no  reference  to  the  master  would  have  been  actually  necessa- 
ry to  ascertain  the  amount  for  which  a  decree  should  be  ren- 
dered, since  the  record  of  the  judgment  furnished  data  and 
proof  upon  which  the  chancellor  could  safely  act  without  the  aid 
of  the  master,  the  questions  raised  as  to  the  report  of  the  mas- 
ter and  the  confirmation  of  that  report  might  have  been  regarded 
as  unimportant.  But  there  is  this  important  feature  in  the 
case,  which  has  been  entirely  overlooked  in  the  decree,  and  which 
makes  a  reference  to  the  master  with  suitable  instructions  indis- 
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pensably  necessary  to  the  administration  of  equal  justice  in  the 
case  :  the  vested  remainder  of  the  children  of  Mrs.  Sanders  in 
the  slaves  bequeathed  to  their  mother  for  life,  which  is  a  highly 
valuable  interest,  must  be  charged  with  its  proper  proportion  of 
this  debt.  If  they  were  not  parties  to  this  bill,  and  their 
mother  and  Kimble  should  be  decreed  to  pay  it,  there  would  be 
a  way  open  to  recover  contribution  of  them  ;  but  being  parties, 
the  decree  of  the  court  must  determine  and  settle,  as  well  what 
part  they  are  liable  to  contribute  to  the  payment  of  the  com- 
plainant's demand,  as  that  which  falls  to  the  share  of  the  other 
defendants,  each  being  bound  in  equity  to  pay  in  proportion 
to  the  value  of  the  testator's  property  which  they  respec- 
tively received.  This  is  wholly  omitted  in  the  decree  ren- 
dered. 

It  follows  from  what  has  been  said,  that  a  reference  to  the 
master  was  indispensable.  The  master  should  be  instructed  to 
ascertain  and  report,  1st,  the  amount  of  the  debt  due  from  the 
testator.  Fox,  to  the  complainant,  with  interest  to  the  time  of 
taking  the  account ;  2nd,  the  amount  in  value  of  the  property 
of  Fox  which  Kimble  received ;  if  slaves,  their  number  and 
value  ;  3rd,  the  amount  in  value  of  the  property  of  Fox  which 
Mrs.  Sanders,  or  her  husband  as  her  trustee,  received;  of  the 
slaves,  their  number  and  value,  and  the  value  of  her  life  interest 
in  them  ;  4th,  the  value  of  the  vested  remainder  to  the  children 
of  Mrs.  Sanders  in  the  slaves  which  their  mother  received,  and 
in  which  she  takes  by  the  Avill  of  Fox  a  life  estate  :  the  value  of 
all  the  property  and  of  the  remainder  to  the  children  of  Mrs. 
Sanders  to  be  estimated  as  of  the  time  when  the  property  was 
received  by  the  respective  legatees ;  5th,  to  ascertain  and  state 
from  the  foregoing  data  what  portion  of  complainant's  demand 
each  of  the  respective  parties  defendants  should  pay. 

Upon  the  coming  in  of  this  report,  the  chancellor  will  render 
a  decree  in  favor  of  complainant  against  the  respective  parties, 
for  their  several  portions  as  aforesaid,  and  allow  some  short  de- 
lay for  the  payment  of  the  same ;  and  shall  further  decree,  that, 
if  the  whole  amount  be  not  paid  by  such  time,  execution  may 
issue  against  any  or  either  of  said  parties  defendants,  to  the 
extent  of  the  property  respectively  received  by  them,  until  the 
whole  is  paid. 

It  follows  from  what  has  been  said,  that  the  decree  below 
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must  be  reversed,  and  the  cause  remanded,  that  the  chancellor 
may  proceed  in  conformity  with  the  foregoing  views. 

LiGON,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


THOMASON  vs.  ODUM. 

1.  The  act  of  184G  allowing  several  replications  to  a  plea  of  the  statute  of 
limitations,  and  other  pleas  therein  specificnl,  (Pamphlet  Acts  3G,)  applies 
to  a  plea  setting  up  the  statute  of  limitations  of  another  State. 

2.  The  proviso  to  the  statute  of  limitations  of  Florida  in  favor  of  persons 
"  beyond  the  seas  or  out  of  the  country,"  includes  a  resident  citizen  of  an- 
other State  who  has  never  been  in  Florida. 

8.  A  replication  to  a  plea  of  the  statute  of  limitations  of  another  State, 
alleging  that  the  property  was  converted  in  this  State,  and  carried  into 
another,  where  it  was  purchased  by  defendant  and  brought  back  again, 
and  that  it  has  not  been  in  this  State  more  than  four  years  since  tlie  con- 
version, is  bad  on  demurrer. 

Appeal  from  the  Circuit  Court  of  Conecuh. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

Detinue  by  the  appellant,  Matthew  D.  Thomason,  against 
Aaron  Odum,  for  a  certain  negro  woman,  named  Watsey,  and 
her  thrfee  children. 

The  defendant,  amongst  other  pleas,  pleaded  three  pleas,  in 
effect  as  follows  :  that  one  Delilah  Lawson,  in  1839,  purchased, 
in  the  State  of  Florida,  without  notice  of  the  plaintiff's  claim, 
and  for  a  fair  and  full  consideration  in  money,  to-wit :  the  sum 
of  five  hundred  and  seventy  five  dollars,  of  one  N.  W.  Hobson, 
the  said  negro  woman  Watsey,  who  was  then  in  the  possession 
of  the  said  Hobson,  and  that  the  said  Mrs.  Lawson  held  the 
said  negro  woman  adversely  to  all  the  world  for  more  than  five 
years,  which  is  the  period  of  the  Florida  statute  of  limitations  ; 
and  that  the  defendant,  after  the  expiration  of  the  said  five 
years,  purchased  of  the  said  Mrs.  Lawson,  and  without  notice 
of  the  plaintiff's  claim,  the  said  negro  with  her  children  or  in- 
crease, for  the  consideration  of  eight  hundred  dollars,  and  has 
held  them  up  to  the  time  of  trial. 
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To  these  pleas  the  plaintiff  replied  two  replications :  1st, 
that  in  the  statute  of  limitations  of  Florida  there  was  a  proviso 
or  exception,  as  follows,  to- wit : 

"  If  any  person  or  persons,  that  is  or  shall  be  entitled  to  any 
such  actions  of  trespass,  detinue,  actions  of  trover,  replevin, 
actions  of  account,  actions  of  debt,  actions  for  trespass,  for  as- 
sault, menace,  battery,  wounding  or  imprisonment,  be  or  shall 
be,  at  the  time  of  any  such  cause  of  action  given  or  accrued, 
beyond  the  seas  or  out  of  the  country,  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
take  the  same  within  such  times  as  is  before  limited,  after  their 
coming  to  or  being  returned  from  beyond  the  seas  or  from  with- 
out this  country,  as  by  other  persons  having  no  such  impediment 
should  be  done ;"  and  the  plaintiff  avers  that,  at  the  time  the 
said  property  was  converted,  he  was  a  resident  citizen  of  the 
State  of  Tennessee;  that  he  continued  to  reside  there  until  the 
year  1839,  when  he  removed  to  Alabama,  where  he  has  resided 
until  suit  was  brought,  and  that  he  has  never  been  in  the  State 
of  Florida  from  the  time  the  action  accrued  up  to  the  commence- 
ment of  this  suit ;  that  said  negro  woman  was  fraudulently  and 
tortiously  taken  from  his  possession  in  Alabama,  by  one  N.  W. 
Hobson  in  the  State  of  Alabama,  and  thence  taken  by  him  to 
Florida,  and  there  disposed  of  to  one  Delilah  Lawson,  who  re- 
tained the  possession  of  said  woman  and  her  increase  in  said 
State  of  Florida  for  a  long  time,  to-wit :  until  the  year  1847, 
when  said  slaves  were  by  her  placed  in  the  hands  of  the  said 
defendant,  and  by  him  brought  back  to  Alabama  for  the  first 
time  since  1839,  when  they  were  so  as.  aforesaid  carried  by  the 
said  Hobson  to  the  State  of  Florida  ;  and  plaintiff  avers  that, 
during  the  whole  time,  he  has  been  out  of  the  State  of  Flo- 
rida. 

The  second  replication  is,  in  effect,  that  the  slave  was  tortious- 
ly and  fraudulently  taken  from  the  possession  of  the  plaintiff  in 
Alabama  by  the  said  Hobson,  on  the  29th  day  of  June,  1839, 
and  thence  carried  to  the  State  of  Florida  and  sold  to  the  said 
Mrs.  Lawson,  who  retained  her  there  until  the  year  1847,  when 
the  slaves  were  delivered  to  the  defendant,  who  brought  them 
back  to  Alabama  the  year  last  aforesaid  ;  and  the  plaintiff  fur- 
ther avers  that  he  has  never  been  a  citizen  of  the  State  of 
Florida,  and  that  said  slaves  from  the  time  they  were  first  car- 
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ried  away  in  1889  until  they  were  brought  back  in  1847  have 
not  been  in  Alabama  for  the  space  of  four  years. 

To  these  replications  the  defendant  demurred,  and  the  de- 
murrers were  sustained. 

The  decision  of  the  court  on  these  demurrers  ie  here  assigned 
for  error. 

John  A.  Elmore  and  J.  K.  Henry,  for  appellant : 
1.  The  act  of  184G  is  general  in  its  terms,  and  does  not  res- 
trict the  right  of  filing  several  replications  to  the  statute  of  lim- 
itations of  Alabama.  The  statute  of  another  State,  or  lapse 
of  time,  is  equally  within  the  reason,  and  therefore  within  the 
meaning  and  terms  of  the  law. 

2.  But,  if  the  statute  does  not  apply,  the  objection  could  not 
be  reached  by  demurrer,  but  by  motion  to  strike  out.  The 
pleading  of  several  replications  is  not  duplicity,  any  more  than 
filing  several  pleas. 

3.  The  first  replication  brings  the  plaintiff  within  the  excep- 
tion of  the  Florida  statute.  The  terms  "  beyond  seas  "  and 
"  out  of  the  country,"  in  this  country,  mean  "  beyond  the  ju- 
risdiction of  the  State." — Angell  on  Limitations  210  ;  Faw  v. 
Roberdeau's  Executor,  3  Cranch  174 ;  3  Wheat.  341 ;  Bank  of 
Alexandria  v.  Dyer,  14  Peters  141.  Admitting  this,  however, 
to  be  the  proper  construction  of  the  terms  used  in  the  proviso, 
it  is  still  contended  that  the  exception  in  the  statute  has  refer- 
ence only  to  those  who  have  absented  themselves  from  the  State, 
and  does  not  include  those  who  never  were  within  the  State. — 
This  construction  is  neither  warranted  by  the  language  of  the 
statute,  nor  sustained  by  authority. — State  Bank  v.  Seawell, 
18  Ala.  616 ;  Angell  on  Limitations  214. 

4.  The  second  replication  raises  the  question,  whether,  when 
property  is  wrongfully  and  fraudulently  converted  in  this  State, 
and  taken  clandestinely  into  another,  and  there  held  for  a 
sufficient  length  of  time  to  bar  a  recovery  under  the  statute  of 
limitations  of  that  State,  and  then  brought  back  into  this  State, 
where  suit  is  brought  by  the  owner  for  its  recovery,  the  wrong- 
doer can  defeat  the  action  by  pleading  that  statute  ;  or,  in  other 
words,  when  the  cause  of  action  arises  in  this  State,  is  not  the 
plaintiff  entitled  to  the  benefit  of  our  own  statute  of  six  years? 
or,  can  our  statutes  be  defeated  and  annulled,  in  our  own  courts. 
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by  the  laws  of  another  State,  "when  our  courts  first  acquired 
jurisdiction  ?  Such  is  not  the  course  of  our  decisions. — Bohan- 
non  V.  Chapman,  13  Ala.  641 ;  Same  v.  Same,  17  Ala.  696. 
The  cases  of  Howell  v.  Hair,  15  Ala.  lT4,  and  Jones  v.  Jones, 
18  Ala.  248,  do  not  at  all  conflict  with  this  position.  Consider- 
ations of  policy,  and  the  principles  of  international  law,  sustain 
the  decisions  in  Bohannon  v.  Chapman,  and  show  that,  when  the 
cause  of  action  accrues  in  our  State,  and  is  sought  to  be  en- 
forced in  our  courts,  our  statute  must  govern  it. 

Watts,  Judge  &  Jackson,  contra  : 

To  show  that  the  court  properly  sustained  the  demurrer  to 
the  replications,  we  make  the  following  points,  and  support  them 
by  the  authorities  cited  : 

1.  More  replications  than  one  cannot  be  replied  to  the  same 
plea.— Gray  v.  White,  5  Ala.  490  ;  Stiles  v.  Lacy,  7  Ala.  17;' 
Vance  v.  Wells  &  Co.,  8  Ala.  401.  The  demurrer  in  this  case 
was  general.  The  statute  (Acts  of  1846,  page  36,)  does  not 
relieve  these  replications  from  the  objection.  This  statute  sim- 
ply applies  to  a  case  when  the  statute  of  limitations  of  our  own 
State  is  pleaded.  In  the  case  at  bar,  the  plea  is  not  in  fact  a 
plea  of  the  statute  of  limitations  ;  it  is  a  plea  setting  forth  facts 
which  give  a  title  to  the  property  sued  for. 

2.  The  replications  do  not  answer  the  pleas.  A  replication, 
to  be  good,  must  either  deny  positively  the  allegations  of  the 
plea,  or  it  must  confess  and  avoid  by  setting  up  distinct  facts. 
The  replications  do  not  deny ;  neither  do  they  confess  the  alle- 
gations of  the  pleas  ;  and  for  this  reason  the  demurrer  should 
have  been  sustained,  if  for  no  other. — Whitehurst  v.  Bay,  8 
Ala.  375  ;  Mason  v,  Craig,  3  S.  &  Porter  389. 

3.  The  replications  are  bad.  The  defendant  acquired  a  good 
title  to  the  property,  because  the  person  from  whom  he  bought, 
Mrs.  Lawson,  had  acquired  a  good  title  in  Florida,  by  having 
purchased,  bona  fide,  for  full  consideration,  and  retained  the 
negroes  adversely  for  more  than  five  years  in  the  State  of 
Florida. — Howell  v.  Hair,  15  Ala.  194;  Newcombev.  Leavett, 
22  Ala.,  decided  by  Mr.  Justice  Gibbons  at  the  last  term  of 
this  court.     These  cases  cover  all  the  points  made  in  this. 

4.  The  replications  are  bad,  admitting  the  position  of  the 
counsel  to  be  true,  because  they  do  not  negative  the  idea  that  the 
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plaintiir  had  gone  to  the  State  of  Florida.  The  replication 
simply  says,  that  the  plaintiff  resided  out  of  the  State  of  Flor- 
ida, and  never  has  been  a  citizen  of  Florida.  The  proviso  to 
the  Florida  statute  says,  after  their  '*  coming  to  or  being  re- 
turned from  beyond  the  seas,  or  without  this  country,"  &c. — 
The  plaintiff  must  by  his  replication  place  himself  fully  and 
squarely  within  the  exception  to  the  statute,  else  his  replications 
are  bad.     This  he  has  not  done. 

5.  But  the  argument  of  the  plaintiff  in  error  does  not  meet 
the  question  presented  by  the  record.  The  record  shows  the 
case  of  one  person  in  Florida,  purchasing  a  negro  bona  Jide,  on 
full  consideration,  without  any  notice,  and  retaining  that  negro 
as  her  own  for  more  than  five  yearsjn  that  State.  If  any  cause 
of  action  the  plaintiff  had  against  her,  it  accrued  in  Florida,  and 
not  in  Alabama.  The  defendant  is  a  bo7ia  fide  purchaser  from 
her.  He  has  no  connection  with  the  man  who  fraudulently  took 
the  property  from  the  possession  of  the  plaintiff  in  Alabama. 

GIBBONS,  J.— The  ruling  of  the  court  below  on  the  de- 
murrers filed  to  the  defendant's  replications,  constitutes  the 
sole  question  for  the  revision  of  this  court. 

It  is  contended  by  the  defendant  in  error,  that  the  demurrers 
should  have  been  sustained,  because  the  plaintiff  had  no  right  to 
file  more  than  one  replication  to  each  plea,  and  that  the  pleas, 
in  reply  to  which  the  replications  are  filed,  do  not  fall  within 
the  statute  of  1846.  The  language  of  the  section  of  the  act 
referred  to,  is  as  follows :  "  That  hereafter  the  plaintiff  shall 
have  a  right  to  reply  as  many  several  matters  to  any  plea  of 
the  defendant  of  set-off,  or  plea  with  notice  of  set-off,  or  plea  of 
infancy,  or  the  statute  of  limitations,  as  the  circumstances  of 
the  case  may  seem  to  require  ;  provided^  the  several  matters 
replied  are  pertinent  to  or  in  avoidance  of  the  matter  of  the 
plea,"  It  is  undoubtedly  true  that,  where  several  replications 
arc  filed  to  one  plea,  unless  they  are  authorized  by  some  special 
act  of  the  legislature,  a  general  demurrer  will  prevail  as  to  all 
of  them  together,  whatever  may  be  the  individual  merits  of 
each  one  when  considered  by  itself. — Vance  v.  Wells  &  Co.,  8 
Ala.  401.  But  in  the  present  case,  we  consider  the  language  of 
the  above  recited  act  broad  enough  to  cover  the  case  presented, 
and  that  the  plamtiff  was  authorized  to  file  as  many  replications 
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as  he  pleased  to  the  defendant's  plea  of  the  statute  of  limita- 
tions. It  is  true  the  plea  is  the  statute  of  Florida,  but  we 
consider  it  nevertheless  a  plea  of  the  statute  of  limitations,  and 
as  falling  within  the  provisions  of  the  act.  The  language  of  the 
act  docs  not  limit  the  plea  to  the  statute  of  limitations  of  Ala- 
bama, and  this  would,  in  our  opinion,  be  giving  to  the  act  an  in- 
terpretation too  restricted,  and  never  designed  by  the  legis- 
lature. 

The  first  replication  presents  the  question,  whether  the  plain- 
tiff is  within  the  proviso  or  saving  clause  of  the  statute  of  Flor- 
ida, set  out  in  the  plea.  The  demurrer,  of  course,  admits  all 
of  the  allegations  of  the  replication  to  be  true ;  the  question 
presented,  therefore,  is,  whether  a  non-resident  of  the  State  of 
Florida,  who  was  such  at  the  time  the  cause  of  action  accrued, 
and  who  has  never  been  in  that  State  from  the  time  that  such 
cause  of  action  accrued  up  to  the  commencement  of  the  pres- 
ent suit,  is  within  the  saving  clause  of  the  statute  or  not. 

We  remark,  in  the  first  place,  that,  if  language  can  be  made 
plain,  it  would  seem  that  a  portion  of  the  language  of  the  pro- 
viso quoted,  has  its  meaning  stamped  upon  it  too  plainly  to  be 
mistaken.  After  stating  that,  if  any  person  or  persons,  who 
shall  be  entitled  to  any  action,  (the  one  adopted  in  the  present 
suit  included  eo  nomine,)  "  shall  be  beyond  the  seas,  or  out  of 
the  country,  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  take  the  same  within  such 
times  as  is  before  limited  after  their  coming  to,  or  being  return- 
ed from  beyond  the  seas,  or  from  without  this  country,  as  by 
other  persons  having  no  such  impediment  should  have  been 
done."  This  language  is  extremely  broad,  and  would  seem  to 
include  as  well  non-residents  as  those  who  resided  in  Florida 
but  were  temporarily  abroad.  "  Beyond  the  seas,  or  out  of  the 
counti-y,"  are  the  terms  used  to  define  the  classes  of  persons  to 
whom  the  saving  clause  extends ;  and  again,  in  speaking  of 
commencing  their  actions  after  the  impediment  is  removed,  the 
terms  are,  "  after  their  coming  to,  or  being  returned  from  be- 
yond the  seas,  or  from  without  this  country,"  The  first  of  the 
last  named  phrases  seems  to  have  been  employed  by  the  legisla- 
ture with  the  distinct  view  of  defining  those  persons  who  never 
had  resided  in  the  State,  as  distinguished  from  those  who  resi- 
ded there,  but  were  temporarily  absent.     To  this   latter  class 
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the  phrase,  **  or  from  without  this  country,"  seems  to  have 
been  applied.  This  constructioq  leads  directly  to  the  conclu- 
sion, that  the  plaintiff  was  within  the  proviso,  and  the  demurrer 
was  erroneously  sustained. 

We  do  not,  however,  choose  to  rest  our  decision  solely  upon 
the  construction  which  we  think  the  language  of  the  proviso 
above  quoted  naturally  demands  upon  its  face.  Wo  think  the 
authorities  are  clear  also,  in  favor  of  such  a  construction,  and 
nearly,  if  not  quite  undisputed.  In  the  case  of  Faw  v.  Rob- 
erdeau's  Executor,  3  Cranch  174,  Chief  Justice  Marshall  re- 
marks :  "  Beyond  the  sea  and  out  of  the  State  are  analogous 
expressions,  and  arc  to  have  the  same  construction."  In  speak- 
ing of  this  same  expression,  "  beyond  the  seas,"  Mr.  Angell 
remarks  :  "  The  before  mentioned  exception  is  not  confined  to 
subjects  who  may  occasionally  leave  the  country,  but  is  general, 
and  extends  to  foreigners  who  are  constantly  resident  abroad. — 
Thus,  it  was  adjudged  that  the  statute  of  James  only  begins  to 
run  against  a  plaintiff,  a  foreigner,  from  his  coming  to  England. 
So  that,  if  he  did  not  go  to  that  country  for  many  years  after 
the  commencement  of  the  cause  of  action,  he  will  still  be  enti- 
tled to  six  years  from  the  time  he  goes  there,  to  bring  his  action. 
And  if  he  never  should  go  to  England,  he  has  always  a  right  of 
action  after  six  years  are  elapsed.  But,  if  one  of  several  plain- 
tiffs be  abroad,  and  the  other  in  England,  the  action  must  be 
brought  within  six  years  after  the  cause  of  action  arises.  The 
act  of  Maryland,  of  1818,  repealed  the  exceptions  or  savings 
in  former  statutes  in  favor  of  persons  beyond  seas.  The  un- 
limited latitude,  it  was  thought,  granted  to  persons  beyond  seas^ 
was  considered  by  the  Legislature  as  unreasonable ;  and  it 
could  constitute  no  actual  grievance  or  just  cause  of  complaint, 
if  they  were  reduced  to  the  same  standard  as  the  citizens  of 
Maryland.  Neither  was  the  repeal  a  violation  of  any  constitu- 
tional obligations  of  the  State  ;  nor  was  any  obligation  of  con- 
tract at  all  violated  or* impaired  by  it." — Angell  on  Limitations 
213  §  13. 

This  authority  would  be  conclusive,  to  show  that  the  demur- 
rer to  the  first  replication  should  have  been  overruled,  even  if  no 
other  term  had  been  employed  in  the  saving  clause  than  that  of 
"  beyond  seas."  The  text  of  the  author  above  ({uoted  we  find 
based  upon  authorities  in  England,  and  in  this  country,  of  a 
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character  that  ■we  are  not  at  liberty  to  disregard,  and  we  are 
satisfied  it  is  a  sound  exposition  of  the  law. 

But  it  is  insisted,  that  this  construction  gives  to  the  non-resi- 
dent of  the  State  of  Florida  a  superiority  over  a  citizen,  inas- 
much as  five  years  bar  the  action  of  detinue  against  a  citizen, 
whilst  a  foreigner  or  non-resident  would  be  entitled  to  his  action 
at  any  distance  of  time.  This  is  true,  but  it  is  not  for  us  to 
criticise  or  find  fault  with  the  policy  of  the  State  of  Florida  in 
adding  such  a  saving  clause  to  her  statute  of  limitations ;  it  is 
enough  for  us  that  she  has  thought  proper  to  adopt  it,  and  it  is 
our  duty  to  declare  the  law  as  we  find  it,  whatever  may  be  our 
own  peculiar  views  as  to  the  correct  policy  of  that  State. 

Again ;  it  is  insisted  that  the  cases  of  Howell  v.  Hair,  15 
Ala.  194,  and  Newcombe  v.  Leavitt,  22  Ala.  631,  are  decisive 
of  the  question  under  consideration  in  favor  of  the  ruling  of  the 
court  below.  In  this  we  cannot  concur  with  the  counsel.  We 
are  unable  to  see  how  either  of  the  above  cited  cases  has  any 
bearing  whatever  upon  the  question.  In  the  case  of  Howell  v. 
Hair,  the  statute  of  limitations  of  Georgia  was  relied  upon  to 
show  title  in  the  plaintiff.  The  court  sustained  the  title,  ruling 
that  the  title  made  by  the  statute  of  Georgia,  after  the  slave 
was  taken  from  the  possession  of  the  defendant,  would  override 
the  title  of  the  latter.  Judge  Collier,  in  delivering  the  opinion 
in  this  case,  puts  it  upon  the  ground  that  there  is  no  saving 
clause  in  ihc  statute.  He  says  :  '^  This  enactment,  it  will  be 
observed,  contains  no  saving  or  exception,  under  the  influence  of 
which  a  plaintiff's  right  of  action  is  continued  beyond  the  period 
of  prescription,  and  we  are  not  authorized  to  presume  that  any 
such  exists  in  the  legislation  of  Georgia,  applicable  to  the  pres- 
ent case.  If  there  is  such  a  provision,  it  was  incumbent  upon 
the  defendant  to  have  produced  it,  and  not  upon  the  plaintiff  to 
negative  its  existence."  So  in  the  case  of  Newcombe  v.  Leav- 
itt, the  statute  of  Mississippi  was  interposed  as  a  bar  to  the 
right  to  condemn  the  property  levied  upon,  and  this  court  deci- 
ded that  said  statute  did  constitute  a  bar ;  but  there  was  no 
saving  clause  in  that  statute,  and  nothing  said  about  any  saving 
clause  whatever.  The  only  application  that  either  of  the  above 
cited  cases  could  have  to  the  case  at  bar,  would  be  to  sustain 
the  defendant's  plea.  For  this  they  are  undoubted  authority, 
but  have  no  other  application.     The  present  replication,  how- 
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ever,  admits  the  subject  matter  of  the  plea  to  be  legal,  and  the 
plea  good,  but  seeks  to  avoid  it,  by  the  saving  clause  of  the 
statute.  Our  conclusion  is,  that  the  saving  clause  as  pleaded, 
with  the  averments  accompanying  it  in  the  replication,  avoids 
the  plea,  and  the  demurrer  to  it  should  therefore  have  been 
overruled. 

The  reasoning  that  we  have  employed  to  show  that  the  first 
replication  was  good,  is  equally  conclusive  to  show  that  the  sec- 
ond li  bad.  It  will  be  observed  that  the  first  replication  derives 
its  genuineness  entirely  from  the  saving  clause  of  the  statute  of 
Florida,  without  which  it  would  have  been  no  answer  to  the 
plea  interposed  by  the  defendant.  The  second  replication  is 
made  up  of  the  averments  that  the  conversion  was  made  in  Al- 
abama, in  1839,  and  the  slave  taken  thence  to  Florida,  where 
she  was  retained  until  1847,  and  then  delivered  to  the  defend- 
ant, who  brought  her  back  to  Alabama,  with  the  further  fact 
that  the  plaintiff  had  not  in  the  meantime  been  in  Florida,  nor 
had  said  slave  in  the  meantime  been  in  Alabama  four  years. — 
W  e  see  nothing  in  this  replication  that  answers  the  plea,  or 
shows  any  reason  why  the  statute  of  Florida  would  not  perfect 
a  title  in  favor  of  the  defendant,  and  consequently  a  bar  to  the 
plaintiff's  suit  in  Alabama  for  the  slave.  The  replication  does 
not  rely  upon  the  saving  clause  of  the  statute,  but  upon  facts 
outside  of  it.     The  demurrer  to  it  was  properly  sustained. 

For  the  error  above  noted  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 


WILLIAMSON   &  WIFE  vs.  xMASON. 

An  ante-nuptial  contrast  stipulated  that  the  husband  should  "  receive 
and  enjoy,  during  the  life-times  of"  himself  and  wife,  "all  the  rights  and 
profits  of  the"  wife,  "and  ai  their  decease  to  descend  to  the  heirs  of  the 
body  of  the"  wife  "which  may  survive  at  that  time";  and  that  the  wife 
"  should  have  no  part  or  portion  of  the  property  now  owned  by"  the  hus- 
band "after  his  death"  :  Held,  that  the  marital  rights  of  the  liusbund 
were  not  excluded  by  the  deed,  but,  haviug  reduced  the  wife's  property  in- 
to possession  during  coverture,  he  thereby  became  entitled  to  it  until  the 
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death  of  himself  and  wife  as  absolute  owner,  subject  to  the  contingent 
limitation  to  the  heirs  of  the  body  of  the  wife  who  might  be  living  at  that 
time. 

2.  The  rule  in  Shelley's  case  enlarges  the  estate  of  the  first  tiaker  only  whea 
his  heirs  general,  or  the  heirs  of  his  body,  are  the  objects  of  the  limita- 
tion, and  when  they  take  by  descvjnt  from  him,  and  not  as  purchasers 
under  the  deed ;  it  therefore  has  no  application  when  the  deed  is  to  the 
husband,  for  his  life  and  that  of  his  wife,  with  contingent  remainder  to 
the  heirs  of  the  body  of  the  wife  who  may  survive  them. 

3.  A  contingent  interest  in  personal  property,  or  quasi  contingent  remain- 
der, may  be  created  by  deed  without  the  intervention  of  a  trustee. 

4.  When  land  is  sold  under  an  order  of  the  Orphans'  Court  for  the  paymelit 
af  the  debts  of  the  estate,  and  a  surplus  remains  after  paying  all  the 
debts,  it  goes  to  the  heirs  as  the  land  itself  would  have  gone. 

5.  An  administratrix  is  entitled  on  final  settlement  to  a  credit  for  reasona- 
ble counsel  fees  paid  in  defending  against  a  previous  application  for  final 
settlement,  to  which  she  had  been  cited  by  the  distributees  before  the  ex- 
piration of  eighteen  months  from  the  grant  of  letters. 

Ehror  to  the  Court  of  Probate  of  Wilcox  County. 

George  W.  Williamson  and  Martha  J.,  his  wife,  filed 
their  petition  in  the  Probate  Court  of  Wilcox,  setting  forth  that 
one  Jonathan  Mason,  late  of  said  county,  died  intestate  on  the 
15th  of  August,  1849  ;  that  said  Martha  is  his  only  heir  at  law; 
that  Lucy  H.  Mason,  the  widow  of  said  intestate,  administered 
upon  his  estate  in  Wilcox  County,  and  took  possession  of  all  the 
property  of  the  estate  as  such  administratrix;  that  said  Martha 
J.  is  entitled  to  one  half  the  personal  estate  and  all  the  real  es- 
tate (saving  to  said  widow  her  dower)  which  belonged  to  the 
intestate  at  the  time  of  his  death. 

The  petitioners  set  forth  the  names  of  divers  slaves  belonging 
to  the  estate,  which  came  to  the  possession  of  the  administra- 
trix ;  aver  that  the  debts  due  from  the  estate  have  been  paid, 
and  that  more  than  eighteen  months  have  elapsed  since  the 
grant  of  administration;  and  pray  for  a  rule  against  the  ad- 
ministratrix to  compel  her  to  make  final  settlement,  and  that 
the  petitioners  recover  for  the  use  and  benefit  of  the  wife,  the 
share  to  which  they  are  entitled. 

Mrs.  Mason,  after  having  been  served  with  a  copy  of  the  pe- 
tition, filed  an  ansWer  thereto,  in  which  she  states,  that  in  1826 
Aaron  Baldwin,  at  that  time  her  husband,  died  intestate  leaving 
her  and  eight  children  and  a  considerable  real  and  personal  es- 
tate ;  that  she,  with  one  McLendon,  administered  thereon  in 
69 
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Wilcox  County ;  that  she  married  Jonathan  Mason,  the  intes- 
tate, in  1828,  who  thereupon  became  co-administrator  in  her 
right  upon  the  estate  of  her  former  husband,  Baldwin  ;  that 
previous  to  her  marriage  with  Mason  they  entered  into  a  mar- 
riage contract,  dated  28th  of  November,  1828,  whereby  it  was 
covenanted  and  agreed  as  follows  : 

"  Whereas  a  marriage  is  shortly  intended  to  be  solemnized, 
by  the  permission  of  God,  between  Jonathan  Mason  and  said 
Lucy  Baldwin,  and  whereas  said  Lucy  is  heir  to  a  consid- 
erable personal  estate,  claimed  by  her  as  widow  and  heir  of  the 
late  Aaron  Baldwin,  deceased,  consisting  of  negroes,  bonds  and 
money,  as  yet  undivided  ;  and  whereas  it  is  agreed  that  said 
Jonathan  Mason,  after  said  intended  marriage  is  had,  receive 
and  enjoy,  during  the  life- times  of  the  said  Lucy  and  Jona- 
than, all  the  rites  and  profits  of  said  Lucy  Baldwin,  and  at 
their  decease  to  descend  to  the  heirs  of  the  body  of  said  Lucy 
Baldwin,  which  may  survive  at  that  time ;  and  it  is  further 
agreed  that  the  said  Lucy  Baldwin  have  no  part  or  portion  of 
property  now  owned  by  the  said  Jonathan  Mason  after  his 
death.    In  testimony,"  &c. 

The  respondent  then  avers  that  she  received,  as  her  distribu- 
tive share  in  her  first  husband's  estate,  $1456  07  in  money,  and 
six  negro  slaves,  all  which  went  into  the  possession  of  Jonathan 
Mason,  the  intestate  ;  that  the  slaves  have  now  increased  to 
twenty-three  in  number,  and  that  the  remaining  property  both 
real  and  personal,  in  possession  of  said  Jonathan  Mason  at  the 
time  of  his  death,  was  purchased  by  him  after  his  marriage 
with  the  respondent  with  money  which  was  the  proceeds  of  the 
labor  of  said  slaves,  the  property  of  the  said  Lucy.  She  insists 
that  said  Jonathan  never  claimed  said  property  as  his,  but  al- 
ways during  the  coverture  acknowledged  her  right  to  the  same. 

Respondent  further  answers  that  the  personal  estate  of  the 
intestate,  exclusive  of  the  slaves,  being  insuflficient  for  the  pay- 
ment of  the  debts,  she  petitioned  the  Probate  Court,  according 
to  the  statute,  for  leave  to  sell  the  real  estate  in  lieu  of  the 
slaves,  as  most  conducive  to  the  interests  of  the  estate;  that 
this  was  done  at  the  request  of  the  plaintiffs  in  error,  who  were 
made  parties  to  the  proceeding,  and  who  made  no  objection  to 
such  order.  She  claims  that  the  estate  is  her  debtor  for  the 
$1456  07  received  by  the  intestate,  and  that  she  is  exclusively 
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entitled  to  the  property  and  its  proceeds  which  came  to  her  said 
husband's  hands  as  her  share  in  her  former  husband's  estate. 

This  answer  was  demurred  to,  and  the  demurrer  having  been 
overruled,  the  plaintiffs  took  issue  upon  it,  denying  its  allegations. 
On  the  final  settlement,  as  appears  by  the  decree,  it  was 
shown  that  Martha  J.  Williamson  was  the  only  heir  of  Jona- 
than Mason,  the  intestate ;  that  Lucy,  the  administratrix,  was 
his  widow,  and  that  they  were  the  only  persons  entitled  to  share 
in  the  distribution  of  his  estate. 

It  was  shown  that  the  marriage  contract  before  recited  was 
entered  into  ;  that  the  marriage  was  solemnized  shortly  thereaf- 
ter ;  that  $1456  07,  and  the  six  negroes,  were  received  by  the 
intestate  as  the  share  of  Lucy  Mason  in  her  former  husband's 
estate  ;  and  that  the  husband  (Jonathan)  had  retained  the  same 
in  his  possession  until  his  death,  having  stated,  about  a  year 
after  his  marriage  with  said  Lucy,  to  one  McLeod,  that  he  then 
owned  no  property  except  a  horse,  and  that  the  slaves  so  re- 
ceived by  him  belonged  to  his  wife. 

Said  Lucy  also  introduced  in  evidence  a  paper,  which  she 
proved  to  be  in  the  hand-writing  of  said  Jonathan,  and  which  is 
as  follows :  "A  list  of  my  property  in  truth  and  honesty,  be- 
fore God  and  man,  which  every  dollar  of  should  belong  to  Mar- 
tha J.  Mason,  my  daughter,  at  my  death."  Here  follows  a 
description  of  certain  lands,  live  stock  and  other  personal  prop- 
erty, embracing  eleven  negroes  by  name,  and  a  memorandum  of 
money  due  him  and  of  the  amount  of  his  indebtedness,  as  also 
of  four  other  slaves  belonging  to  him  at  W.  T.  Mason's.  This 
is  signed  by  him,  and  dated  the  6th  day  of  July,  1842. 

It  was  proved  that  the  slaves  mentioned  in  the  memorandum 
were  slaves  purchased  by  Jonathan  Mason  after  his  marriage 
with  said  Lucy. 

The  proof  further  showed  that  the  intestate  owned  at  the 
time  of  his  death  two  tracts  of  land,  for  one  of  which  he  had 
only  made  partial  payment.  These  were  sold  under  the  statute, 
(Clay's  Digest  195  §  18,)  instead  of  the  slaves,  and  a  surplus 
remained  after  the  payment  of  the  debts.  This  surplus  was 
claimed  by  the  plaintiffs  for  Mrs.  Williamson  as  heir  at  law, 
and  by  the  administratrix  as  assets  for  distribution.  The  court 
held  that  it  descended  to  the  heir,  as  the  land  would  have  de- 
scended had  no  sale  been  made. 
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The  admiaistratrix  claimed  to  be  allowed  one  hundred  dollars 
credit  upon  her  account,  which  was  proved  to  be  a  reasonable 
compensation  to  Messrs.  Stone  &.  Judge,  in  defending  her 
against  a  previous  application  for  settlement  made  by  the  plain- 
tiffs before  the  eighteen  months  had  expired. — See  the  decision 
of  the  Supreme  Court  upon  this  application,  18  Ala.  87.  The 
Probate  Court  refused  to  allow  the  item  as  a  charge  against  the 
estate,  and  the  administratrix  excepted. 

The  Probate  Court  decreed  that  the  twenty- three  slaves 
embraced  by  the  marriage  contract  above  referred  to,  together 
with  the  sum  of  $1456  07,  should  be  retained  by  the  adminis- 
tratrix ;  that  the  surplus  of  the  sales  of  the  land  belonged  to 
the  heirs  as  real  estate,  and  that  the  widow  took  no  interest  in 
it ;  and  that  the  remainder  of  the  estate  should  be  equally  di- 
vided between  the  administratrix  and  the  said  Williamson  and 
wife  for  the  use  of  the  latter. 

Both  the  parties  are  dissatisfied  with  the  decree,  and  assign 
errors  in  this  court. 

Elmore  &  Yancey,  for  plaintiffs  in  error  : 

The  first  question  to  determine  is,  whether  personalty  can  be 
limited  as  fixed  by  this  instrument.  The  following  propositions 
are  undeniable : 

1.  At  common  law,  originally,  no  remainder  could  be  limited 
on  a  chattel  after  a  life  estate,  either  by  will  or  deed. — Lewis 
on  Perpetuities,  top  pp.  92,  93,  99j  WiUiamson  Personal  Prop- 
erty, top  pp.  123, 124. 

2.  Such  limitations  were  at  length  permitted  by  will,  or  deed 
to  trustees,  but  in  no  other  manner. — Lewis  on  Perpetuities, 
top  pp.  93,  94,  95,  99,  100,  101 ;  Williams  on  Personal  Prop- 
erty, top  pp.  124,  125. 

3.  It  is  the  settled  law  in  the  English  courts,  that  a  remain- 
der in  personalty  can  only  take  effect  as  a  bequest,  or  by  deed 
through  the  medium  of  trusts. — Lewis  on  Perpetuities,  top  pp. 
100, 101,  103, 104 ;  Williams  on  Personal  Property,  top  pp. 
124,  125,  187. 

On  pages  124  and  125,  of  Williams  on  Personal  Property, 
will  be  found  his  remarks,  which  are  referred  to  by  the  opposite 
counsel  as  sanctioning  the  idea  that  a  remainder  in  personalty 
may  be  created  by  deed,  without  the  form  of  a  trust.     He  says: 
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"  In  equity,  therefore,  under  a  gift  of  personal  property,  of  any 
kind,  to  A  for  life  and  after  his  decease  to  B,  A  is  merely  enti- 
tled to  a  life  interest,  and  B  has  during  the  life  of  A  a  vested 
interest  in  remainder"  ;  and  refers  in  note  m.  to  Fearne  on 
Con.  Rem.  407,  and  1  Coll.  285.  The  author  is  discussing 
the  distinction  in  courts  of  law  and  equity  in  regard  to  the  title, 
and  says  that  at  law  the  entire  interest  is  in  the  first  taker,  but 
courts  of  chancery  carry  out  the  intention  of  the  parties,  and 
adopt  a  diiferent  rule  from  courts  of  law  ;  and  that  wills  are  in 
the  nature  of  trusts  over  which  courts  of  chancery  can  and  will 
take  jurisdiction  and  enforce  them .  Gifts  are  bequests  ;  when 
the  term  is  used  in  the  English  courts,  it  is  always  meant  gifts 
by  will.  Mr.  Williams  did  not  mean  that  a  limitation  by  deed 
without  trust  was  good,  or,  if  he  did,  he  is  not  sustained  by  his 
own  references,  or  by  any  case  in  the  English  books.  He  has 
no  where  said  that  such  a  limitation  by  deed  without  trustees 
was  valid.  All  the  cases  in  Fearne,  from  page  402  to  407, 
which  are  the  citations  from  Williams,  arose  on  bequests;  and 
the  case  from  1  Coll.  was  on  a  will.  After  giving  illustrations, 
Williams  proceeds  on  page  125:  "Where,  therefore,  it  is 
wished  to  make  a  settlement  of  any  kind  of  personal  property, 
the  doctrine  of  the  court  of  chancery  is  at  once  resorted  to. — 
The  property  is  assigned  to  trustees  in  trust,"  &c. 

Again  ;  on  page  (top)  187  he  says  :  "  Lands,  &c.,  may  be 
held  for  life,  or  in  tail,  as  well  as  in  fee,  and  may  be  disposed 
of  by  contingent  remainders,  shifting  uses  and  executory  devi- 
ses, without  the  intervention  of  trustees.  Personal  property, 
on  the  contrary,  cannot  be  settled  without  the  intervention  of 
trustees."  On  page  35  (top)  he  says  :  "  But  the  law  knows  no 
such  thing  as  a  remainder  or  a  reversion  of  a  chattel." 

On  page  127  (top)  he  says  :  "  But  a  gift  of  personal  property 
to  A  for  life,  and  after  his  decease  to  B,  gives  to  B  a  vested 
equitable  interest,"  &c.,  and  refers  to  2  Brown  Ch.  75.  This 
was  on  a  bequest. 

The  opposite  counsel  has  cited  page  127  (top)  of  Williams  on 
Personal  Property.  This  we  think  entirely  with  us.  The  in- 
stances cited  prove  it ;  in  the  one  case,  by  deed  to  trustees,  and 
in  the  other,  by  bequest. 

We  are  obliged  to  conclude,  that,  when  Mr.  Williams  used 
the  term  "gift"  he  meant  by  will,  since  such  is  the  usual  mode 
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of  expression  in  the  English  courts,  and  since  all  the  cases  re- 
ferred to  by  him  are  on  wills,  and  since  ho  says  himself,  where  it 
is  desired  to  make  a  settlement  of  personalty,  the  rules  of  the 
courts  of  chancery,  that  is  trusts,  are  resorted  to. 

We  will  here  remark,  although  Williams  and  Lewis  both 
speak  of  such  limitations  as  taking  effect  in  the  nature  of  spring- 
ing or  shifting  uses  or  executory  devises,  or  on  the  same  prin- 
ciple, it  is  questionable,  (we  might  say  impossible,)  for  them  to 
take  effect  as  springing  or  shifting  uses,  because  the  doctrine  of 
these  uses  is  applicable  strictly  to  lands  alone,  being  modes  of 
settlement  by  instruments  inter  vivos,  based  upon  the  statute  of 
uses,  and  arising  solely  on  the  trusts  created  by  the  instruments. 
But,  if  the  doctrine  is  held  applicable  to  personalty,  then  there 
must  be  a  conveyance  to  trustees,  declaring  the  use,  &c.  For  a 
short  but  clear  and  comprehensive  view  of  this  doctrine,  see 
Lewis  on  Perpetuities,  top  p.  103. 

On  page  (top)  104,  Mr.  Lewis  says,  in  relation  to  limitations 
of  chattels  by  deed  :  *'  The  limitation  by  way  of  trust  is  resort- 
ed to  from  imperative  necessity,  there  being  no  mode  known  to 
the  common  law  by  which  future  and  executory  interests  in  chat- 
tels may  be  created  by  instruments  inter  vivos./^  and  adds  that 
executory  devises  and  bequests,  and  springing  and  shifting  uses, 
differ  only  in  the  quality  of  the  estate  created  by  them  respec- 
tively; and  that  whatever  estate  may  be  created  by  will,  may 
likewise  be  settled  by  deed  through  the  medium  of  trusts,  that 
is,  when  settled  by  will,  each  one  who  takes,  takes  the  legal  ti- 
tle, but  when  by  deed,  through  the  medium  of  trusts,  takes  the 
use  only. 

Both  these  authors,  Lewis  and  Williams,  agree  that  such  lim- 
itations cannot  be  created  except  by  will  or  as  trusts  declared 
by  deed. 

Blackstone  in  his  2  Book,  vol.  398,  after  giving  a  history  of 
the  progress  of  the  law  on  this  subject,  says :  "  But  now  that 
distinction  is  disregarded,  and  if  a  man  either  by  will  or  deed 
limits  his  books  or  furniture  to  A  for  life,  with  remainder  over 
to  B,  this  remainder  is  good."  He  is  speaking  of  the  distinc- 
tion between  the  use  of  the  thing  and  the  thing  itself,  which 
distinction  is  now  done  away  with.  To  ascertain  if  he  meant 
that  such  limitations  were  good,  when  made  by  deed  without 
trusts,  we  must  examine  the  authorities  cited  in  the  note.     The 
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case  in  2  Freeman  206,  we  have  not  been  able  to  find  reported, 
but  the  same  case  is  referred  to  in  Fearne  on  Con.  Rem.  406, 
and  it  was  upon  a  bequest  of  goods  ;  and  the  point  decided  was, 
that  there  was  no  difference  between  the  gift  for  life  of  the  goods, 
and  of  their  use  for  life.  The  case  of  Childs  v.  Childs,  Cro. 
James  459,  was  a  case  on  a  bequest. 

We  have  examined  every  English  case  cited  in  any  of  the 
books,  and  none  of  them  sustain  the  opinion  that  such  limita- 
tions can  be  made,  unless  by  will  or  deed  by  way  of  trusts.  It 
may  be  regarded  as  the  settled  law  in  England,  without  a  single 
authority  to  the  contrary,  that  the  limitation  in  favor  of  the 
heirs  of  the  body  of  Lucy  Mason  is  void,  and  that  the  husband 
took  the  entire  interest. 

In  the  American  courts  we  have  been  unable  to  find  the  point 
decided,  except  in  two  States,  North  Carolina  and  South  Caro- 
lina. Chancellor  Kent,  vol.  2  p.  352,  says  :  "Chattels  may  be 
limited  over  by  way  of  remainder,  after  a  life  interest  in  them  is 
created,  though  not  after  a  gift  of  the  absolute  property.  The 
law  was  early  settled  that  chattels  real  might  be  so  limited  by 
will.  A  chattel  personal  may  also  be  given  by  will  (and  it  is 
said  that  the  limitation  may  be  equally  created  by  deed)  to  A 
for  life,  with  remainder  over  to  B."  He  expresses  this  doubt- 
^^g^Jj  by  the  terms  "it  is  said,"  and  refers  to  2  Blackstone  398, 
and  Cro.  James  459,  which  have  already  been  noticed,  and  do 
not  authorize  the  doctrine. 

On  the  next  pai?e  he  says  :  "  This  limitation  over  in  remain- 
der is  good  as  to  every  species  of  chattels."  In  the  notes  b 
and  c,  he  refers  to  English  cases,  every  one  of  which  is  on  wills, 
so  that  he  also  meant  limitations  by  will  or  deed  to  trustees. 

All  the  American  cases  cited  by  Kent  in  notes  b,  page  352, 
and  d,  page  353,  in  favor  of  the  limitations,  arose  on  wills,  ex- 
cept those  from  South  Carolina. 

Powell  V.  Brown,  1  Bailey  100,  admits  that  the  law  as  decided 
in  England  prohibits  the  limitation,  but  decides  differently,  and 
attempts  to  sustain  the  decision  by  the  authority  of  cases  in 
Bay  and  Dessaussure.  Dolt  v.  Cunnington,  1  Bay  447,  only 
decides  that  a  limitation  for  life,  and  then  to  the  heirs  of  the 
body  of  the  first  taker,  gave  to  him  the  whole  interest.  The 
point  we  are  considering  was  not  made  or  decided.  Dolt  v. 
Wilson,  1  Bay  452,   was  upon  a  will ;    Stockton  v.  Martin,   2 
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Bay  471,  was  upon  a  will ;  Tucker  v.  Stevens,  4  Des.  582, 
was  on  a  deed,  signed  by  donor  and  donee,  containing  a  cov- 
enant that  the  donee  should  hold  the  slaves  for  life,  and  at  her 
death  they  should  return  to  the  donor  and  liis  heirs,  unless,  &c. 

The  point  was  not  made  or  decided,  but,  if  it  had  been  made, 
the  decision  would  be  sustained  on  the  ground  of  the  donee's 
covenant,  to  the  pei-formancc  of  which  as  a  trust  the  court  of 
chancery  would  compel  her. 

Millidge  v.  Lamar,  4  Dcss.  617,  was  decided  on  the  ground 
that  the  deed  and  will  both  formed  one  testamentary  disposition 
alone,  and  therefore  was  on  a  will.  So  that  the  case  of  Powell 
V.  Brown  is  not  sustained  by  any  English  or  American  case  \ 
and  the  observation  of  the  court  that  the  question's  not  having 
been  previously  made  was  an  argument  in  favor  of  the  limitation 
is  entitled  to  no  weight.  This  fact,  in  our  opinion,  proves  noth- 
ing, except  that  the  lawyers  did  not  understand  the  English  de- 
cisions, but  were  probably  misled  by  the  term  "  gift."  But  the 
court  refers  to  a  decision  pronounced  by  Judge  Wilde,  which, 
however,  was  never  printed,  affirming  the  English  doctrine.  In 
Brummet  v.  Barb,  2  Hill  543,  that  court  has  gone  to  the  utmost 
extent ;  they  say  a  delivery,  with  a  parol  declaration  of  the  dif- 
ferent interests  intended  to  be  given,  will  be  a  good  limitation. 
But  they  have  bten  compelled  to  put  it  on  the  doctrine  of  trusts, 
thus  showing  that  the  English  cases  are  right.  But  is  it  not 
strange  that  the  English  lawyers  never  made  the  discovery  that 
when  A  received  personalty  under  a  deed  to  him  for  life  with 
remainder  to  B,  that  A  was  a  trustee  for  himself  and  B  ?  In- 
deed, in  the  case  just  cited,  it  is  said  all  bailments  are  trusts. 
This  shows  the  shifts  to  which  courts  are  driven  when  they  de- 
part from  the  established  rules  of  law,  because  they  cannot  see 
the  reason. 

The  cases  in  North  Carolina  sustain  us.  Judge  Hall,  in  2 
Hawks  323,  says :  "  As  to  personal  chattels,  it  remains  the 
same  unless  such  limitations  over  are  created  by  will  or  by  trust. 
I  am  not  aware  of  any  case  that  can  be  shown  to  the  contrary." 
Graham  v.  Graham,  2  Hawks  322  ;  Morrow  v.  Williams,  3  Dev. 
263  ;  Sutten  v.  HoUowcll,  2  Dev.  185. 

But,  admitting  that  such  limitations  are  good,  they  can  only 
be  permitted  to  take  eflFect  as  an  executory  devise,  or  on  the 
same  principle  that  such  bequests  are  allowed  }  or,  if  it  is  in- 
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sisted  that  the  doctrine  of  springing  and  shifting  uses  must  be 
applied  to  this  instrument,  we  think  it  equally  clear  that  the  re- 
mainder has  been  defeated,  and  that  the  slaves  belong  to  the 
estate  of  Mason. 

One  of  the  rules  applicable  to  springing  and  shifting  uses  a,nd 
executory  devises,  is,  "  that  whenever  a  future  interest  is  so 
limited  or  devised  as  that  it  may  take  effect  as  a  remainder, 
either  vested  or  contingent,  it  shall  never  be  construed  to  be  a 
springing  or  shifting  use  or  executory  devise.  Thus,  if  land 
be  limited  in  usejor  devised  to  A  for  life  and  after  the  decease  of 
A  and  B  to  C  in  fee,  this  is  a  contingent  remainder  to  C,  and  the 
limitation  shall  not  be  supported  as  a  springing  use  or  executory 
devise  in  the  event  of  A's  decease  in  the  life-time  of  B,  which 
will  prevent  its  taking  effect  as  a  remainder." 

This  rule  has  uniformly  prevailed  without  any  exception  to 
the  contrary. — Lewis  on  Perpetuity,  top  page  109,  and  cases 
cited  in  notes. 

"  Thus  if  a  person  limit  or  devise  property  to  A  and  B  for 
their  joint  lives,  or  to  C  for  the  joint  lives  of  A  and  B,  and 
after  the  decease  of  both  A  and  B  to  D,  D  takes  a  contingent 
remainder  which  will  fail,  unless  in  the  most  improbable  event 
of  the  simultaneous  extinction  of  both  the  cestuis  que  v?e." — 
Lewis  on  Perpetuity  (top  page)  110. 

The  true  construction  of  the  instrument  is,  to  give  to  Mason 
tlie  property  for  the  joint  lives  of  himself  and  wife,  and  on 
their  death  to  the  heirs  of  her  body — in  which  case,  on  the 
death  of  either  himself  or  wife  the  remainder  was  to  take  effect; 
or  it  gives  to  Mason  an  estate  for  his  own  life,  and  at  his  death 
remainder  over.  The  latter  construction  would  seem  most  proba- 
ble from  the  situation  of  the  parties.  The  other  is  the  con- 
struction from  the  plain  import  of  the  words.  There  is  no 
difference  in  the  meaning  of  the  words  "  during  the  life-times 
of  the  said  Jonathan  and  Lucy,  and  at  their  death,"  and  the 
words,  "  to  A  for  life  and  after  the  decease  of  A  and  B  to  C;" 
in  both  and  all  the  law  says  it  means  joint  lives  and  death  of 
either,  so  that  on  the  death  of  either  the  remainder  must  take 
effect  or  not  at  all. 

It  cannot  be  denied  this  remainder  was  created  and  intended 
to  take  effect  as  a  remainder,  and  that  it  might  have  vested  as 
such  by  the  death  of  the  wife  before  the  husband,  leaving  heirs 
60 
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of  her  body  surviving.  Then  if  such  is  the  case,  if  on  the  hap- 
pening of  the  event  when  it  was  to  vest,  there  is  no  one  in  esse 
to  take,  the  slaves  must  belong  to  the  estate  of  Mason.  It  is 
insisted,  that  Mrs.  Mason  takes  an  interest  for  her  life, 
and  on  her  death  the  heirs  of  her  body  may  then  take  by  way 
of  springing  use.  This  has  been  answered  by  the  rule  that  in 
deeds  or  even  in  wills,  where  the  future  interest  is  created  by 
way  of  remainder,  if  by  possibility  it  can  take  effect  as  a  re- 
mainder, it  shall  never  assume  another  form  as  a  springing  use 
or  executory  devise.  It  was  possible  for  Mrs.  Mason  to  die 
first,  indeed  for  both  to  die  at  the  same  time;  and  in  such  cases 
being  limited  as  a  remainder,  it  must  take  effect  as  such  or  not  at 
all.  Nor  has  Mrs.  Mason  any  reversionr^ry  interest  in  the  negroes. 
As  shown  above,  there  is  no  such  thing  as  a  reversion  in  chattels. 
But  if  there  was,  Mrs.  Mason  by  the  instrument  parts  with  the 
entire  interest,  and  this  shows  that  she  did  not  intend  to  reserve 
any  thing  to  herself,  but  to  give  it  to  those  named  if  they  could 
take;  and  if  they  could  not  take,  then  the  law  says  she  intended 
to  give  it  to  those  whom  the  law  says  should  take  on  the  hap- 
pening of  the  event  to  determine  this  question.  In  other  words 
this  was  her  deed  :  I  give  these  slaves  to  my  husband  during 
our  lives;  if  I  die  before  him,  then  to  the  heirs  of  my  body  sur- 
viving me.  If  he  dies  before  me,  then  to  him,  his  executors  &c. 
It  is  said,  however,  that  the  rule  above  laid  down  as  to  re- 
mainders taking  effect  as  such  applies  only  to  realty.  The  court 
will  see  that  we  do  not  put  it  on  the  ground  that  the  particular 
estate  is  destroyed  before  the  time  for  the  remainder  to  vest, 
but  on  the  ground  that  certain  persons  as  a  class  are  to  take  on 
the  happening  of  a  particular  event,  and  all  who  answer  that 
description  when  the  event  happens  take;  but  if  there  be  none  of 
that  class,  what  is  to  become  of  the  property  ?  It  can't  revert. 
Suppose  Mrs.  Mason  had  died  first,  leaving  no  heirs  of  her  body. 
In  contemplation  of  law,  the  same  results  happen  from  Mason's 
dying  before  her.  For  the  continpjency  of  his  dying  first  they 
did  not  provide  in  the  instrument,  but  the  law  has  made  the 
provision.  If  the  instrument  had  said,  "  ar.d  if  on  their  death 
there  should  be  no  heirs  of  the  body  of  the  said  Lucy  surviving, 
then  to  her  if  she  be  living,  and  if  dead  to  her  next  of  kin," 
would  a  moment's  doubt  be  entertained  that  Mrs.  Mason  would 
under  the  deed,  she  living  at  Mason's  death,  have  taken  the  ne- 
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groes  absolutely,  and  not  as  trustee  to  hold  until  a  use  should 
spring  up  by  her  death  for  the  heirs  of  her  body. 

But  this  limitation  can  be  sustained  only  by  the  application 
to  it  of  the  rules  governing  springing  uses  and  executory  de- 
vises. On  this  ground  alone  have  they  been  permitted  in  the 
English  courts  either  by  will  or  as  trusts  by  deed;  and  it  will 
not  be  permitted  in  one  breath  to  say  they  are  of  that  nature, 
and  in  the  next  to  deny  that  an  invariable  rule  of  such  limita- 
tions is  not  applicable  to  personalty.  We  have  always  under- 
stood that  more  latitude  was  given  in  the  settlement  of  real  than 
personal  estate  ;  but  a  contrary  doctrine  must  be  established,  if 
the  views  of  the  counsel  opposed  to  us  prevail. 

Watts,  Judge  &  Jackson,  contra: 

1.  Under  the  deed  of  marriage  settlement,  we  concede  that 
the  husband  took  a  life  estate,  there  being  no  words  excluding 
his  marital  rights.  But  did  he  take  an  interest  longer  than  his 
life-time,  the  wife  surviving  him  1  If  the  word  "  life-times," 
used  in  the  deed,  means  during  her  life-time  as  well  as  his,ithen 
it  would  follow  that  his  interest,  or  rather  that  of  his  executors 
since  his  death,  would  embrace  her  life-time  also.  Does  he 
take  any  other  or  further  interest  1  To  solve  this  question  will 
depend,  first,  upon  whether  the  children  of  Lucy  Mason  are  so 
designated  in  the  instrument,  as  that  they  will  take  as  "pur- 
chasers." The  language  is,  that  at  their  decease,  the  property 
is  "to  descend  to  the  heirs  of  her  body,  which  may  survive  at 
that  time;"  i.  e.  at  her  death,  as  the  matter  now  stands.  This 
language,  if  it  were  used  in  reference  to  real  estate,  would  not 
create  an  estate  tail.  It  needs  no  authority  to  show  this.  It 
follows,  then,  that  by  the  use  of  these  words  the  children  of 
Lucy,  who  may  survive  her,  are  intended  to  be  designated  as  a 
class,  to  take  the  property  at  her  death.  And  it  will  follow 
necessarily  that  the  children  of  Lucy,  who  may  survive  her, 
will  take  at  her  death,  unless  some  technical  rule  of  the  law 
prevents. 

Now  it  is  contended  that  the  termination  of  the  particular  es- 
tate, or  rather  the  death  of  the  husband  before  the  time  when 
the  children  of  Lucy  can  take  by  the  terms  of  the  deed,  vests 
the  whole  interest  in  the  husband.  If  the  same  rule,  which  ap- 
plies to  real  estate,  were  applicable  to  personal  property,  WQ 
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would  not  controvert  this  position  of  the  opposite  counsel.  But 
\%  is  well  settled  by  authority  that  there  is  no  such  rule  as  ap- 
plicable to  the  latter  species  of  property. — See  Williams  on 
Personal  Property,  top  page  127,  and  the  authorities  there  re- 
ferred to.  The  case  he  puts  is  in  principle  precisely  such  as 
the  one  at  bar.  Tlicn,  under  this  view,  the  property  would  have 
to  be  distributed  to  the  heirs  of  Mason,  to  be  held  by  them  only 
during  the  life-tiiae  of  Lucy.  At  her  death  the  interest  of  her 
surviving  children  "will  spring  up,  as  it  were,"  on  the  happening 
of  this  event. 

The  authorities  cited  by  the  counsel  on  the  other  side  from 
"  Lewis  on  the  law  of  Perpetuity  "  on  pages  (top  page)  109, 
110,  have  reference  solely  to  real  estate,  and  have  no  applica- 
tion whatever  to  personal  property. 

2.  An  interest  of  a  future  nature  may  be  created  in  personal 
property  either  by  will  or  deed.     This  future  interest  cannot  be 
called  strictly  a  remainder  either  vested  or  contingent.     Still,  it 
is  permitted,  and  it  matters  not  by  what  name  it  may  be  called. 
The  authority  cited  by  the  opposite  counsel  from  Lewis  on  Per- 
petuity, on  page  101,  does  not  sustain  the  doctrine  that  there 
must  be  a  trustee  eo  nomine  to  sustain  by  deed  the  future  inter- 
est in  personal  property.     If  it  were  necessary  to  protect  the 
future  interest,  the  tenant  for  life  would  be  held  as  a  trustee 
for  that  purpose,  as  has  been  repeatedly  held  in  reference  to  set- 
tlements between  husband  and  wife. — See  Story  Eq.  2  vol.  p. 
816  §1380.     In  the  case  of  Price  v.  Price,  5  Ala.  578,  it  was 
held  that  the  remainder  Avas  good,  although  there  was  no  trustee. 
That  case  is  very  much  like  this. — See  also  Powell  v.  Brown,  1 
Bailey  100,  in  point.     It  is  intimated  in  that  case,  however, 
that  the  death  of  the  husband  before  the  wife  would  have  de- 
feated the  rights  of  the  children   of  the   wife.     We  think  it  is 
apparent,  however,  that  the  learned  judge  who  delivered  the 
opinion  in  that  case  did  not  advert  to  the  distinction  between 
personal  and  real  estate  :  a  distinction  which  is  as  well  settled 
as  the  rule  itself. — See  the  reason  given  in  William  on  Personal 
Property,  on  page  (top  page)  127-8.     Why,  the  rule  appUcable 
to  real  estate  cannot  apply  even  in  England  to  personal  prop- 
ty,  much  less  should  such  rule  be  applied  in  this   country, 
where  the  whole  doctrine  of  feuds  has  no  application  whatever. 
3.  But  we  submit  to  the  court,  that  the  word  "  life-times" 
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used  in  the  deed  means  "joint  lives,"  i.  e.  the  husband  would 
take  only  an  interest  so  long  as  he  and  his  wife  both  jointly 
live.  Then  whenever  he  died  his  interest  would  cease,  and  the 
wife  would  continue  to  be  the  owner  of  the  property  until  her 
death,  unless  by  virtue  of  his  marital  rights  independent  of  the 
deed  he  acquired  all  the  interest  which  his  wife  had  in  the  prop- 
erty. Now  it  is  always  said  that  no  technical  words  are  neces- 
sary to  exclude  the  husband's  marital  rights.  Any  thing  which 
indicates  an  intention  to  do  so  will  be  so  construed.  It  must 
be  obvious  that  this  deed  was  drawn  by  an  unskilled  hand. 
Now  the  deed  gives  him  a  particular  interest,  which  is  clearly 
defined  and  limited  to  their  " life- times,"  i.  e.  their  "joint 
lives."  Does  not  this  necessarily  exclude  any  other  interest 
than  that  given  by  the  deed  1  Expressio  unius  est  exclusio  alter- 
ius.  Why  shall  not  this  maxim  of  the  law  apply  as  well  to  deeds 
of  settlement  between  husband  and  wife  as  between  other  persons'? 
If  we  are  right  in  this  position,  the  property  cannot  be  dis- 
tributed amongst  the  heirs  of  Jonathan  Mason  at  all. 

CHILTON,  C.  J. — Lucy  Mason,  late  Lucy  Baldwin,  while 

the  widow  of  Aaron  Baldwin,  and  entitled  as  such  to  an  undivi- 
ded interest  in  her  deceased  husband's  estate,  consisting  of  ne- 
gro slaves,  moneys  and  choses  in  action,  being  about  to  marry 
Jonathan  Mason,  entered  into  an  ante-nuptial  contract  with  him, 
which  is  as  follows  : 

"  Whereas  a  marriage  is  shortly  intended  to  be  solemnized, 
by  the  permission  of  God,  between  Jonathan  Mason  and  Lucy 
Baldwin,  and  whereas  said  Lucy  is  heir  to  a  considerable  person- 
al estate,  claimed  by  her  as  widow  and  heir  of  the  late  Aaron 
Baldwin,  deceased,  consisting  of  negroes,  bonds  and  moneys,  as 
yet  undivided ;  and  whereas  it  is  agreed  that  said  Jonathan 
Mason,  after  said  intended  marriage  is  had,  receive  and  enjoy, 
during  the  life-times  of  the  said  Jonathan  and  Lucy,  all  [the 
rights  and  profits  of  the  said  Lucy  Baldwin,  and  at  their  de- 
cease to  descend  to  the  heirs  of  the  body  of  the  said  Lucy 
Baldwin,  which  may  survive  at  that  time  ;  and  it  is  further 
agreed,  that  the  said  Lucy  Baldwin  have  no  part  or  portion  of 
the  property  now  owned  by  the  said  Jonathan  Mason  after  his 
death.  In  testimony  whereof,"  &c.  Signed  by  the  respective 
parties,  and  dated  22d  November,  1828. 
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Tho  parties  intermarried  shortly  after  this  agreement  was 
entered  into,  the  husband  reduced  the  property  of  the  wife, 
consisting  of  six  n.^gro  slaves  and  $1456  07,  into  his  possession, 
and  about  a  year  thereafter  said  to  a  witness  that  all  the  pro- 
perty he  had  in  possession  belonged  to  his  wife,  except  a  horse. 
It  appears  that  he  retained  the  slaves  up  to  the  period  of  his 
death,  which  happened  in  August,  1849,  they  having  in  tiiemean 
time  increased  to  twenty-three  in  number. 

Mrs.  Mason,  at  the  time  of  her  second  marriage,  had  some 
eight  children  living  by  her  former  husband,  but  bore  none  to 
her  second.  She  administered  upon  the  estate  of  Jonathan 
Mason,  and  on  the  petition  of  his  only  child  (Mrs.  Williamson) 
and  her  husband,  is  ruled  to  a  settlement  of  her  administration 
before  the  Probate  Court.  In  that  settlement,  the  question 
arose,  whether  the  twenty-throe  slaves  and  the  $14C6,  the  pro- 
perty and  its  increase  mentioned  in  the  agreement,  belonged  to 
Mrs.  Mason,  or  passed  to  her  as  assets  of  tho  estate  of  her 
husband,  the  said  Jonathan.  The  Probate  Court  ruled  that  they 
were  not  assets,  and  she  was  held  not  liable  to  account  for  them. 
This  constitutes  the  main  subject  matter  for  revision. 

1.  There  is  no  principle  of  the  common  law  better  established 
than  that  marriage  is  a  gift  of  all  the  wife's  personal  chattels 
in  possession  to  the  husband,  and  of  such  as  he  reduces  into 
possession  as  husband  during  the  coverture.  The  share  of  the 
estate  of  Aaron  Baldwin  to  which  Lucy,  his  widow,  was  entitled, 
was  reduced  into  possession  by  Mason,  her  second  husband,  and 
his  marital  rights  attached,  and  tho  property  became  absolutely 
his,  unless  he  is  excluded  by  the  terms  of  the  deed  entered  into 
between  them  prior  to  their  marriage. 

2.  In  construing  this  deed,  with  reference  to  the  husband's 
exclusion,  it  is  proper  to  premise,  that  the  law  favors  the  mari- 
tal rights  of  the  husband,  and  unless  from  the  words  of  the  in- 
strument the  purpose  to  exclude  him  clearly  appear  beyond  any 
reasonable  doubt,  he  still  retains  his  ordinary  legal  and  marital 
rights  over  the  property — 2  Story's  Eq.  Jurisp.  §  1381. 

3.  The  deed  before  us  contains  no  w  ords  of  exclusion  as  to  the 
marital  rights  of  the  husband.  It  confers  on  him  all  the  "rights 
and  profits"  of  Lucy  to  the  property  during  the  "  life-times" 
of  the  parties,  that  is,  for  the  life  of  each  and  the  survivor. — 
In  other  words,  the  husband's  interest  was  not  to  terminate  until 
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the  death  of  both  husband  and  wife;  for  "  at  their  death"  the 
property  is  to  descend  to  the  heirs  of  the  body  of  the  wife  then 
living. 

The  instrument  reserves  no  interest  in  the  property  whatever 
to  the  wife,  and  it  follows,  that,  after  it  was  reduced  into  pos- 
session by  the  husband,  he  took  whatever  interest  the  wife  had 
by  virtue  of  the  marriage,  conceding,  for  the  sake  of  the  argu- 
ment, that  he  failed  to  take  her  entire  interest  under  the 
deed. 

The  husband  then  was  the  owner  of  the  absolute  property  in 
the  chattels,  but  subject  to  the  contingent  limitation  to  the  heirs 
of  the  body  of  the  wife  who  might  survive  at  the  time  of  their 
death.  As  the  heirs  of  the  body  of  the  wife  may  not  be,  and 
in  fact  in  this  case  cannot  be,  the  heirs  of  the  husband,  since 
they  had  no  issue,  it  follows  that  the  rule  in  Shelley's  case  has 
no  application  by  way  of  enlarging  the  first  estate,  since  that 
rule  only  applies  to  enlarge  the  estate  of  the  ancestor  whose 
heirs  generally,  or  the  heirs  of  whose  body,  are  the  objects  of 
the  limitation,  and  who  can  take  by  descent  from  him,  and  do 
not  therefore  take  as  purchasers  under  the  deed. 

4.  It  follows,  therefore,  that  the  interest  of  the  husband  con- 
tinues for  the  life  of  the  wife,  and  is  assets  in  the  hands  of  his 
executor,  and  there  is  a  contingent  interest,  or  quasi  contingent 
remainder  over.  The  question  comes  up,  whether  such  interest 
can  be  created  by  deed,  Avithout  the  intervention  of  a  trustee. 
This  point  appears  to  have  been  settled  in  the  case  of  Price  v. 
Price,  5  Ala,  R.  578  ;  and  although  the  doctrine  as  there  asser- 
ted is  opposed  to  the  English,  as  well  as  to  many  of  the  American 
authorities,  yet,  as  it  establishes  a  rule  of  property  under  which 
many  titles  may  have  accrued,  we  feel  bound  to  adhere  to  it, 
without,  however,  conceding  that  a  sale  of  the  property  by  the 
first  taker  would  defeat  the  remainder  over,  as  asserted  arguendo 
in  that  decision. 

5.  The  money  for  which  the  land  was  sold  must  be  regarded 
as  the  substitute  for  the  land,  and  when  the  object  for  which  the 
sale  was  made,  namely,  the  payment  of  the  debts  of  the  estate, 
was  accomplished,  the  remainder  of  the  proceeds  were  properly 
decreed  to  go,  as  the  \  land  would  have  gone,  to  the  heirs. — 
Whether  the  heirs  would  be  entitled  to  be  refunded  out  of  the 
personal  assets  the  entire  amount  of  the  proceeds  of  the  sale, 
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and  if  so,  whether  the  Probate  Court  is  competent  to  do  this, 
are  questions  not  now  before  us . 

G.  The  proceeds  of  the  sale  which  remained  after  the  pay- 
ment of  the  debts  not  b-iing  personal  assets  of  the  estate,  the 
court  very  properly  refused  to  allow  Mrs.  Mason  any  share  in 
the  same.  It  does  not  appear  that  any  question  was  raised  as  to 
her  right  of  dower;  but  if  her  claim  to  share  in  the  surplus  proceeds 
of  the  sale  of  the  land  was  predicated  upon  that  ground,  we  are 
satisfied  it  was  properly  rejected,  since  it  docs  not  appear  that 
her  dower  interest  in  the  land  was  disposed  of,  even  conceding 
that  the  Probate  Court  could  have  assigned  dower  out  of  the 
proceeds — a  jurisdiction  which  we  should  be  strongly  inclined  to 
deny  ;  but  we  leave  it  an  open  question,  since  its  decision  is  not 
involved  in  the  case  before  us. 

Wc  have  now  disposed  of  the  assignment  of  errors  on  the  part 
of  Williamson  and  wife,  and  it  results  from  what  we  have  said 
that  the  decree  as  to  them  i£f  erroneous,  and  must  be  re- 
versed. 

7.  It  remains  only  to  consider  one  assignment  by  the  counsel 
for  Mrs.  Mason,  namely  :  the  rejection  of  the  item  of  one  hun- 
dred dollars  paid  Messrs  Stone  &  Judge,  attorneys,  for  defending 
her  against  the  previous  application  of  Williamson  and  wife. — 
The  record  furnishes  no  ground  for  the  rejection  of  this  item. 
It  appears  to  have  been  an  item  of  expense  incurred  in  good 
faith  and  necessarily,  in  the  management  of  the  business  of  the 
estate,— Gerald  &  Wife  v.  Bunkley,  17  Ala.  R.  170.  This  is 
an  error  for  which  the  decree  must  be  reversed  in  favor  of  Mrs. 
Mason. 

Decree  accordingly  reversed  and  remanded.  Let  each  party 
recover  their  cost. 
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PAULLING  vs.  MEADE. 

1.  When  a  judgment  debtor,  or  his  assignee  of  the  equity  of  redemption, 
files  a  bill  to  redeem  lands  sold  under  execution,  he  must  allege  in  his  bill 
tlie  performance  of  all  that  the  statute  requires  of  him;  if  he  fails  to  al- 
lege that  possession  was  delivered  to  the  purchaser  without  suit,  his  bill 
is  without  equity. 

2.  When  a  judgment  creditor  files  a  bill  to  redeem,  he  must  allege  ia  his 
bill  a  tender  of  the  amount  of  the  purcliaser's  bid,  together  with  ten  per 
cent,  thereon,  and  an  offer  to  credit  his  judgment  against  the  defendant 
with  the  further  sum  of  ten  per  cent,  on  the  amount  of  the  bid. 

Error  to  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  .J.  W.  Lesksne. 

The  bill  in  this  case  is  filed  by  the  complainant,  William  K. 
Paulling,  in  the  character  of  purchaser  of  the  equity  of  redemp- 
tion of  one  McNaughton,  to  certain  lands  in  the  county  of  Ma- 
rengo which  had  Leen  sold  by  the  sheriif  of  said  county  under 
sundry  orders  of  sale  issued  out  of  the  Circuit  Court,  and 
bought  by  the  defendant,  Lucien  Meade ;  and  as  the  judgment 
creditor  of  McNaughton,  by  assignment  of  the  unsatisfied  judg- 
ments under  which  the  land  was  sold  by  the  sherifi". 

It  alleges  that  sundry  persons,  having  obtained  judgments 
before  a  justice  of  the  peace,  against  McNaughton,  caused  them, 
in  default  of  personal  property,  to  be  levied  on  certain  lands  set 
out  in  the  bill,  and  having  procured  orders  of  sale  as  the  law 
directs,  had  the  same  sold  by  the  sheriff  of  Marengo  County,  in 
which  they  are  situated,  and  the  defendant  became  the  purcha- 
ser on  the  1st  Monday  in  January,  1849  ;  that  afterwards,  on 
the  14th  day  of  July,  1849,  the  complainant  became  the  pur- 
chaser of  all  the  interest  and  the  statutory  equity  of  redemp- 
tion in  said  lands  from  McNaughton,  and  took  from  him  and 
his  wife  a  conveyance  thereof,  which  is  exhibited  with  and  made 
a  part  of  the  bill ;  that  complainant  also  became  the  purchaser 
of  all  the  judgments  under  which  the  land  was  sold,  much  the 
larger  portion  of  which  was  wholly  unsatisfied  by  the  sale  of  the 
lands,  and  is  yet  unsatisfied ;  that  anterior  to  the  judgments 
and  the  sale  of  lands  mentioned  in  the  bill,  McNaughton  had 
61 
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made  a  mortgage  of  the  land  to  Baron,  Meade  &  Co..  of  which 
firm  Lucien  Meade,  the  purchaser,  is  a  partner ;  that  previously 
to  the  judgments  against  McNaughton  and  the  sale  of  the  land, 
to-wit :  on  the  l7th  day  of  August,  1846,  McNaughton  made 
a  mortgage  upon  it  to  Baron,  Meade  &  Co.,  to  secure  a  debt 
for  the  sum  of  $395,  due  in  the  fall  of  1845,  with  a  credit  of 
$65  ;  that  the  law  day  of  the  deed  was  the  Ist  January,  1847  ; 
that  shortly  after  he  (complainant)  purchased  said  judgments 
fend  became  entitled  to  redeem,  he  informed  Meade  of  his  inten- 
tion to  do  so  under  the  statute,  but  said  Meade  affirmed  he  never 
should  redeem  said  lands,  and  that  he  never  would  accept  the 
money  tendered,  nor  reconvey  them;  that  about  the  29th  of 
October,  1850,  complainant  went  to  the  city  of  Mobile,  in  which 
Meade  resides  and  does  business  ;  that  complainant  went  to  his 
store,  which  was  his  usual  place  of  business,  and  finding  him 
absent,  tendered  to  the  principal  manager  of  his  business  the 
amount  bid  by  him  at  sheriff's  sale  and  ten  per  cent,  per  annum 
interest  thereon,  with  such  lawful  charges  as  were  due  to  him 
thereon,  and  his  agent  refused  to  receive  the  sum  so  tendered, 
or  to  reconvey  the  land  ;  that  Meade  was  absent  from  the  State 
of  Alabama,  and  continued  so  absent  for  from  four  to  seven 
months  in  the  year  1850  in  the  northern  portion  of  the  United 
States  ;  that  after  Meade's  return  to  Mobile,  complainant 
again  visited  that  city  with  the  view  of  renewing  the  tender,  and 
procuring  a  conveyance  of  the  land,  but  before  he  reached  there 
Meade  had  again  left  that  city  for  New  Orleans  ;  that  com- 
plainant appointed  James  Crawford  bis  agent,  and  through  him, 
on  the  12th  .May,  1851,  tendered  the  amount  bid  by  said  Meade 
for  said  land,  with  ten  p<r  cent,  per  annum  interest  thereon,  and 
all  lawful  expenses  and  charges  thereon,  and  also  tendered  the 
amount  due  to  Baron,  Meade  &  Co.  on  their  mortgage,  with 
legal  interest  thereon,  and  demanded  a  reconveyance  thereof; 
all  whieli  was  refused. 

The  bill  brings  the  sum  necessary  to  redeem  the  land  from 
Meade,  as  purchaser  at  sherifi'-s  sale,  into  court,  and  again  ten- 
ders it.  It  further  charges  "  that,  after  he  (complainant)  be- 
came owner  of  said  judgments  and  equity  or  right  of  redemption, 
McNaughton  had  left  it,"  and  as  the  buildings  were  going  to 
decay,  complainant  took  possession  of  the  premises,  which  he 
still  retains,  to  preserve  and  use  them ;  that   Meade  has  com- 
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menced  suits  against  him  in  Marengo  County,  one  an  action  of 
trespass  to  try  titles  and  for  mesne  profits,  and  the  other  for 
pretended  damages  for  waste  of  timber.  He  prays  a  reconvey- 
ance of  the  land,  a  perpetual  injunction  to  the  suits  at  law,  and 
general  relief. 

Meade  answers,  admitting  the  purchase  of  the  land  as  stated, 
but  denies  that  he  ever  refused  or  said  he  would  refuse  to  allow 
complainant  to  redeem  if  he  was  entitled  to  the  privilege  of  do- 
ing so,  but  referred  him,  when  he  said  he  intended  to  redeem,  to 
Wm.  M.  Brooks,  Esq.,  his  attorney  at  law  and  in  fact,  to  at- 
tend to  all  matters  relating  to  the  land  in  question,  and  informed 
complainant  that  said  Brooks  was  his  agent,  with  full  authority 
to  attend  to  all  matters  relating  to  the  land ;  that  Brooks  then 
resided  in  Marengo  County,  in  which  county  complainant  also 
lived,  and  not  more  than  fifteen  or  eighteen  miles  from  him,  and 
continued  to  reside  there  until  the  time  for  redemption  had  pass- 
ed ;  that  the  offer  to  redeem,  which  complainant  pretends  to 
have  made  at  defendant's  business  house  in  Mobile,  was  made 
to  his  mercantile  clerk,  who  had  nothing  whatever  to  do  with 
the  lands  in  question,  and  during  the  temporary  absence  of  de- 
fendant at  the  northern  cities  to  purchase  goods ;  that  the  ten- 
der made  by  Crawford  was  after  the  expiration  of  the  time  al- 
lowed by  the  statute  to  redeem,  and  he  was  not  bound  to  accept 
it ;  that  during  the  whole  period  allowed  for  redemption,  Mr. 
Brooks  was  his  authorized  agent  to  attend  to  it,  and  this  fact  was 
known  to  complainant ;  that  respondent  resorted  to  no  stratagem 
or  subterfuge  to  prevent  a  redemption  on  the  part  of  any  person 
entitled  to  it ;  that  complainant  had  frequent  opportunities  of 
making  the  tender  to  respondent,  but  never  did. 

The  case  was  submitted  in  the  court  below  on  two  motions, 
first,  to  dismiss  the  bill  for  want  of  equity ;  and  second,  to  dis- 
solve the  injunction  on  the  answer. 

The  Chancellor  held  the  bill  to  be  without  equity,  and  dis- 
missed it.  From  this  decree  a  writ  of  error  is  prosecuted  to 
this  court,  and  it  is  here  assigned  for  error. 

Joseph  R.  John,  for  plaintiff  in  error  : 

I.  McNaughton  and  wife  could  sell,  and  Paulling  purchase 
their  right  to  redeem  under  the  statute.  The  purchase  by 
Paulling  of  their  right,  and  tender  of  the  money  to  the  pur- 
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chaser,  entitled  Paulling  to  a  reconveyance  under  the  statute. — 
7  Humph.  726,  730  ;   1 1  Illinois  519,  622  ;  7  Cow.  540,  563. 

II.  The  judgments  under  which  the  land  was  sold  were  still 
unsatisfied.  These  creditors  had  a  right  to  redeem  ;  Paulling 
purchased  their  judgments,  and  they  were  assigned  to  him ;  by 
that  assignment  he  was  a  bona  fide  creditor  under  the  statute, 
and  as  such  entitled  to  redeem. — II  Illinois  445;  1  Cowen 
448,  457  ;  7  Cowen  540  ;  17  Ala.  500 ;  18  Ala.  708  ;  Clay's 
Digest  503  §  5. 

III.  These  authorities  show  conclusively  that  the  complain- 
ant was  entitled  to  redeem,  either  as  assignee  of  McNaughton, 
the  debtor,  or  as  a  judgment  creditor,  and  in  fact  in  both  ca- 
pacities. 

IV.  The  allegations  in  the  bill  fully  show  this  right  in  both 
capacities,  and  set  out  the  tender  sufficiently  and  in  time,  as 
well  as  show  reasons  which  rendered  a  tender  unnecessary,  there- 
fore the  bill  is  sufficient  in  its  allegations  ;  but,  if  there  is  a 
defect  in  some  of  its  allegations,  the  complainant  should  have 
had  an  opportunity  to  amend,  but  never  was  allowed.  If  the 
bill  makes  a  case  for  relief,  it  should  not  have  been  dismissed 
because  of  defective  averment.  As  to  tender,  see  Appleton  v. 
Donaldson,  3  Barr  Penn.  R.  381,  383  ;  Moffiit  v.  Parsons,  5 
Taunton  307  ;  2  Green.  Ev.  499  §606  ;  4  Phil.  Ev.,  note  180, 
page  234. 

V.  The  decree  seems  not  to  controvert  the  above  positions  of 
law,  but  is  predicated  on  the  proviso  in  the  statute.  The 
Chancellor  mistakes  the  allegations  of  the  bill  in  this  respect. 
The  bill  shows  that  McNaughton,  the  defendant  in  execution, 
did  give  up  the  possession  without  suit.  The  bill  shows  a  literal 
compliance  with  the  proviso  on  the  part  of  the  defendant  in  ex- 
ecution, and  the  right  to  redeem,  so  far  as  the  proviso  is  con- 
cerned, was  perfect  and  vested  when  Paulling  purchased.  The 
operation  of  the  proviso  is  the  subject  matter  of  defence.  If 
the  complainant  comes  within  the  statute,  ho  need  say  nothing 
of  the  proviso. — Clay's  Digest  502  §5. 

VI.  McNaughton  having  complied  with  the  proviso,  and  the 
complainant  having  become  his  assignee,  as  alleged  in  the  bill, 
all  that  remained  to  be  done  to  perfect  the  right  to  a  reconvey- 
ance was  a  tender  of  the  money,  which  is  alleged.  When  Mc- 
Naughton left  the  premises,  if  he  had  tendered  the  money  ac- 
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cording  to  the  statute,  he  would  unquestionably  have  been  en- 
titled to  a  conveyance.  Paulling,  being  his  assignee  when  the 
tender  was  made,  had  the  same  right. 

VIL  This  being  so,  can  the  mere  fact  that  Paulling  ousted 
Meade  after  McNaughton  left  the  possession,  produce  a  for- 
feiture of  this  right  ?  Certainly  not.  This  entering  into  pos- 
session by  Paulling  was,  at  most,  but  a  trespass,  and  for  this 
trespass  he  is  responsible  for  damages  ;  but  he  forfeits  no  other 
right.  Otherwise,  he  suffers  the  loss  of  his  right  to  redeem, 
loses  his  debt,  and  is  responsible  in  damages  besides.  This 
would  be  a  triple  penalty,  and  would  also  defeat  the  ends  of  the 
statute.  A  proviso  should  never  receive  such  a  construction. 
Besides,  it  does  not  appear  from  the  bill  that  McNaughton  was 
in  possession  at  the  time  of  execution  sale,  and  therefore  the 
proviso  does  not  apply  to  this  case. 

VIII.  But  admit  that  Paulling,  by  going  into  possession, 
forfeited  his  right  to  redeem  as  the  assignee  of  McNaughton. 
This  fact  certainly  cannot  prevent  him  from  redeeming  as  a 
creditor,  because  the  statute  proviso  does  not  apply,  and  never 
was  intended  to  apply  to  creditors.  Any  one  having  the  right 
to  redeem  can  do  so,  whether  in  possession  or  not,  as  all  the 
cases  in  Tennessee  show.  But  for  the  proviso  here  in  our  own 
statute,  the  rule  would  be  the  same  with  us.  The  proviso  does 
not  apply  to  creditors;  therefore  a  creditor  can  redeem,  although 
in  possession. — 6  Humph.  134  ;  7  Humph.  291. 

IX.  The  act  of  1842  is  a  remedial  statute,  passed  for  the 
benefit  of  the  debtor,  and  should  be  so  construed  as  to  accom- 
plish the  intention  of  the  legislature.  Being  remedial,  it  must 
be  liberally  construed. — 7  Cowen  553. 

X.  The  Chancellor  seems  to  be  of  opinion  that  Paulling 
should  have  abandoned  the  possession  before  filing  his  bill,  and 
that  by  giving  up  the  possession  now  he  can  then  file  his  bill. 
This  may  be  true.  But  it  is  doubtful  whether  he  can  better  his 
position  by  any  act  done  after  the  expiration  of  the  two  years. 
Can  any  act  done  after  that  time  relate  back,  so  as  to  perfect 
the  right  to  redeem?  It  would  seem  from  the  current  of  the 
authorities  that  the  abandonment  would  not  now  aid  Paulling, 
though  the  point  is  not  settled;  and  if  he  can  cure  the  defect 
by  abandonment,  then  the  consequences  would  not  be  so  serious. 
The  authorities  relied  on  for  the  defendant  in  error  do  not  affect 
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or  conflict  with  the  above  positions.  The  cftso  in  1  Cowen  501 
merely  determines  that  a  mortgagee  is  not  within  the  statute, 
and  cannot  redeem  ;  the  mortgagor  is,  and  therefore  can  redeem. 
The  case  in  4  Cowen  determines  that,  after  the  time  has  ex- 
pired, no  redemption  will  be  allowed.  The  case  in  19  John, 
381  settles  that  a  judgment  lien  is  necessary  in  order  to  redeem 
under  the  N.  Y.  statute  ;  our  statute  is  different,  and  the  N. 
Y.  case  and  others  on  tins  point  do  not  apply  with  us. — 13  Ala. 
604  ;  11  Illinois  445.  Waller  v.  Harris,  20  Wend.  555,  and 
Dickinson  v.  Gilliland,  1  Cow.  481,  simply  determine  that  the 
statute  must  be  complied  with  before  a  redemption  will  be  al- 
lowed; this  we  do  not  deny.  The  case  of  the  Branch  Bank  at 
Decatur  v.  Donelson,  12  A.  R.  741,  is  as  to  statute  of  non- 
claim,  and  is  not  in  conflict  with  our  rights. 

Wm.  M.  Brooks,  contra  : 

The  purchaser  of  land  at  execution  sale  becomes  "  the  abso- 
lute owner,"  and  the  creditor  or  former  owner  has  nothing  but 
the  naked  right  of  redemption,  which  is  irretrievably  lost  unless 
asserted  in  the  time  and  manner  prescribed  by  law. — Ransom 
V.  Pillow,  7  Humph.  291.  A  failure  to  tender  the  amount  pre- 
scribed by  the  statute  will  be  fatal  to  the  right  to  redeem,  al- 
though it  arises  from  mistake. —  Dickinson  v.  Gilliland,  l.Cow. 
498  ;  Ex  parte  Penn.  Iron  Co.,  7  Cowen  550.  If  the  tender 
is  not  made  strictly  within  the  two  years  after  the  purchase,  it 
is  too  late. — Pugsley  v.  Lather,  1  Wend.  42. 

The  bill  in  this  case  is  defective  for  uncertainty.  It  does  not 
explicitly  state  whether  the  complainant  claims  the  right  to  re- 
deem as  assignee  of  the  judgments,  or  as  assignee  of  McNaugh- 
ton's  rights.  If  he  seeks  to  redeem  as  a  creditor,  his  bill  is 
defective,  because  it  does  not  show  that  he  has  complied  with  the 
requisitions  of  the  statute. — Clay's  Digest  502  §  2.  The  al- 
legation as  to  the  tender  made  is  insufiicient  in  failing  to  aver 
an  offer  to  credit  the  defendant  in  execution  with  the  "  further 
sum  of  ten  per  cent,  on  the  amount  bid."  It  is  also  defective 
in  not  alleging  that  complainant  prepared  and  tendered  a  deed 
to  defendant,  and  demanded  its  execution  ;  and  also  in  not  spec- 
ifying the  sum  tendered. 

If  complainnnt  seeks  to  redeem  as  assignee  of  McNaughton's 
rights,  his  bill  is  equally  defective.     It  is  obnoxious,  in  this  view, 
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to  all  the  foregoing  objections,  except  as  to  the  offer  to  credit  the 
debtor  with  ten  per  cent,  on  the  amount  of  the  bid,  and  to  the 
further  objection  that  it  does  not  aver  the  delivery  of  possession 
to  the  purchaser  without  suit ;  but,  on  the  contrary,  shows  that 
McNaughton  abandoned  the  possession  to  Paulling,  who  has 
kept  Meade  out  up  to  the  present  time.  Before  Paulling  can 
successfully  seek  equity,  he  must  do  equity.  If  he  is  clothed 
with  McNaughton's  rights  and  privileges,  he  is  also  bound  to 
the  performance  of  his  duties.  By  retaining  the  possession,  he 
has  forfeited  all  right  to  redeem. 

LIGON,  J. — Before  proceeding  to  consider  the  case  really 
made  by  the  bill,  it  is  best  to  remark,  perhaps,  that  it  is  not  in 
any  aspect  a  bill  to  redeem  under  the  mortgage  from  McNaugh- 
ton to  Baron,  Meade  &  Co.,  as  it  is  wholly  deficient  in  the  alle- 
gations and  parties  necessary  to  make  it  such.  All  the  allega- 
tions which  it  contains  with  reference  to  this  matter  will,  there- 
fore, remain  wholly  unconsidered,  and  we  will  address  ourselves 
to  the  case  as  one  arising  under  our  statute  to  prevent  the  sac- 
rifice of  real  estate. 

Under  that  act,  two  classes  of  persons  are  privileged  to  re- 
deem, viz.,  the  defendant  in  execution,  who  delivers  possession 
without  suit,  and  bona  fide  creditors.  The  former  of  these  can 
never  be  mistaken  ;  and  the  latter,  by  previous  decisions  of  this 
court,  are  held  to  be  composed  of  all  creditors  who  reduce  their 
claims  to  judgments  before  the  time  for  redemption  has  expired. 
—Clay's  Digest 502  §§  1,  2;  Scales  v.  Thomason,  12  Ala.  309. 

In  both  these  characters  the  complainant,  by  his  bill,  claims 
to  stand.  He  claims  to  represent  McNaughton,  the  defendant 
in  execution,  by  virtue  of  McNaughton's  conveyance  to  him  of 
his  equity  of  redemption  in  the  lands  in  dispute  ;  and  to  occu- 
py the  place  of  a  creditor,  by  virtue  of  his  purchase  of  the 
outstanding  unsatisfied  judgments  under  which  the  lands  were 
sold  by  the  sheriff  at  the  time  Meade,  the  defendant,  became  the 
purchaser. 

That  the  judgment  debtor  has  the  right  to  sell  his  equity  of 
redemption,  cannot  be  questioned  ;  and  when  sold,  the  purchas- 
er becomes  substituted  to  all  the  rights  and  remedies  which  the 
statute  confers  on  the  debtor  himself,  and  is  subjected  to  all 
the  duties  which  by  law  devolved  on  his  vendor.     In  order  to 
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entitle  the  execution  debtor  to  demand  a  reconveyance  from  the 
purchaser,  the  law  makes  it  his  duty  to  surrender  the  possession 
of  the  premises  to  such  purchaser  without  suit,  to  tender  him 
the  amount  of  his  bid,  witii  ten  per  cent,  per  annum  on  the  same 
to  the  time  of  the  tender,  with  all  expenses  incurred,  to  pay  the 
expenses  of  reconveyance,  and  to  make  such  tender  within  two 
years  from  the  time  of  sale. — Clay's  Digest  502-3  §  §  1,  2,  5; 
Sanford  v.  Ochtalomi,  at  this  present  term.  A  deficiency  in 
either  of  tliese  respects,  unless  satisfactorily  excuseil  by  the 
bill,  will  be  fatal  to  his  cause  ;  and  as  they  arc  all  necessary  to 
entitle  him  to  relief,  they  must  be  set  forth  in  the  bill  itself. — 
Sanford  v.  Ochtalomi,  supra. 

Let  us  test  this  portion  of  the  complainant's  bill  by  these  rules. 
The  allegation  with  regard  to  the  surrender  of  possession  by  Mc- 
Naughton,  the  defendant  in  execution,  is  in  these  words ;  "  that 
after  he  (complainant)  became  the  owner  of  said  judgment,  and 
equity  or  right  of  redemption,  McNaughton  had  left  it,"  (the 
land,)  and  complainant  took  possession  of  it,  as  he  supposed, 
and  insists  he  had  a  right  to  do.  The  long  established  and 
well  settled  rule  of  pleading  is,  that  the  allegations  of  the  bill 
must  always  be  taken  most  strongly  against  the  pleader  ;  but 
it  scarcely  requires  the  aid  of  this  rule  to  interpret  this  allega- 
tion as  one  of  continued  possession  by  McNaughton  and  the 
complainant,  from  the  time  of  the  sale  to  the  time  of  filing  the 
bill,  and  as  it  is  not  alleged  that  this  possession  was  with  the 
consent  of  the  purchaser,  we  can  but  regard  it  as  otherwise. — 
The  bill  sets  out  the  sale  as  occurring  on  the  first  Monday  in 
January,  1849,  and  the  purchase  of  the  equity  of  redemption 
by  complainant  as  happening  on  the  14th  of  July  of  the  same 
year  ;  and  no  effort  appears  to  have  been  made  by  the  complain- 
ant to  effect  the  redemption,  until  the  2l)th  of  October,  1850. — 
Thus,  for  nearly  two  years,  McNaughton,  and  complainant  un- 
der him,  withheld  the  possession  of  the  land  from  the  purchaser, 
enjoying  the  rents  and  profits,  without  making  any  efibrt  what- 
ever to  entitle  themselves  to  such  possession;  and  without  surren- 
dering the  possession  to  the  purchaser  without  suit,  so  as  to  en- 
title them,  under  the  statute,  to  the  privilege  of  redeeming. — 
These  facts  appear  upon  the  face  of  the  bill.  At  the  thresh- 
hold  the  bill  is  found  without  equity,  so  far  as  the  complainant 
claims  through  McNaughton,  the  judgment  debtor. 
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But  it  is  contended,  that  the  fact  that  the  defendant  in  exe- 
cution did  surrender  the  premises  sold  without  suit,  to  the  pur- 
chaser, need  not  appear  in  the  bill,  and  that  a  failure  to  deliver 
such  possession  is  wholly  a  matter  of  defence.  We  do  not  so 
regard  it.  Before  the  defendant  in  execution  is  entitled  to  re- 
deem, he  is  required  to  deliver  the  possession,  without  suit,  to 
the  purchaser.  It  is  as  important  that  he  should  do  this,  as 
that  he  should  tender  the  purchase  money  with  the  interest  re- 
quired by  statute.  In  fact,  it  is  necessary  to  his  right,  and 
whatever  is  so  necessary  must  be  alleged  in  the  bill.  The  lan- 
guage of  the  statute,  and  the  equity  of  such  cases,  both  re- 
quire that  the  purchaser  should  have  possession  of  the  lands, 
that  he  may  enjoy  the  rents  and  profits  in  the  meantime,  since 
the  sum  required  to  be  tendered  by  the  statute  embraces  only 
the  purchase  money  with  ten  per  cent,  interest,  and  it  could  not 
be  tolerated  that  the  defendant  in  execution  should  have  the 
rents,  when  they  often  amount  in  value  to  a  much  larger  sum 
than  the  purchase  money  and  the  interest  required,  and  almost 
invariably  to  a  larger  amount  than  the  ten  per  cent,  interest. 

It  is  said,  however,  that  the  complainant  occupies  the  posi- 
tion of  a  creditor,  and  in  that  character  has  made  out  a  case  for 
relief.  Although  this  fact  is  set  forth  in  the  bill,  yet  there  are 
no  allegations  contained  in  it  which  seem  to  us  to  seek  relief  in  that 
capacity.  So  far  as  they  go,  they  appear  to  place  the  complain- 
ant in  the  relation  of  assignee  of  the  right  of  redemption  from 
McNaughton.  There  is  no  allegation  that  the  complainant  of- 
fered to  refund  to  Meade,  the  purchaser,  the  sum  bid  at  the  sher- 
iff's sale,  with  ten  per  cent,  interest,  and  to  credit  the  judg- 
ment which  he  held  with  an  additional  ten  per  cent.,  or  a  larger 
sum.  This  is  required  of  a  creditor  by  the  statute,  and  an 
offer  to  do  less  will  not  authorize  him  to  redeem.  Nothing  short 
of  an  offer  of  all  that  is  required  by  the  statute,  will  satisfy  the 
demands  of  the  law. — Clay's  Digest  502  §  2;  Smith  v.  Anders, 
21  Ala.  782. 

The  views  already  taken  of  this  case  are  fully  decisive  of  it, 
and  we  deem  it  unnecessary  to  consider  the  other  points  made 
in  the  argument. 

Let  the  decree  be  affirmed. 
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BEENE'S  HEIRS  vs.  RANDALL'S  HEIRS. 

1.  A  married  woman  cannot  dispose  of  her  interest  in  real  estate,  except  in 
the  manner  prescribed  by  the  statute.     (Clay's  Digest  155  §  27.) 

2.  An  answer  directly  responsive  to  the  bill  must  prevail  against  the  testi- 
mony of  one  witness,  however  full,  clear  and  explicit,  unless  supported  by 
corroborating  circumstances  which,  when  disconnected  from  the  evidence 
of  the  witness,  would  tend  to  establish  those  charges  which  are  denied  by 
the  answer,  and  would,  of  themselves,  be  evidence  for  that  purpose. 

Error  to  the  Clmncery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clarke. 

The  bill  in  this  case  was  filed  by  the  plaintiffs  in  error,  who 
are  the  heirs  at  law  and  personal  representatives  of  Jesse  Beene, 
deceased,  against  the  heirs  at  law  of  Willis  Randall.  It  charges 
that  said  Randall,  in  his  life-time,  was  seized  of  a  certain  tract 
of  land;  that  his  heirs  at  law  are  Caroline  Jones,  the  wife  of 
William  E.  Jones,  Emeline  Holt,  the  wife  of  Robert  A.  Holt, 
and  Edward  W.  Randall;  that  in  1829  said  Jesse  Beene  pur- 
chased said  tract  of  land  from  Edmond  Randall,  the  guardian  of 
said  Emeline  and  Edward  W.,  and  from  said  Jones,  the  hus- 
band and  guardian  of  said  Caroline,  and  received  from  them  a 
bond,  conditioned  that  they  should  convey  to  him  the  title  of 
said  heirs,  when  they  became  of  age ;  that  said  Beene  took  pos- 
session of  said  land,  paid  the  consideration  in  full,  and  continued 
in  possession  under  said  contract  of  sale  for  fourteen  years ; 
that  said  William  E.  Jones,  for  himself  and  wife,  after  she  be- 
came of  full  age,  and  with  her  approbation,  received  her  por- 
tion of  the  purchase  money ;  that  said  Holt  and  wife,  in  like 
manner,  received  their  portion,  and  settled  in  full  for  the  same 
with  the  guardian  of  said  Emeline  ;  and  that  said  Edward  W. 
Randall  also  received  his  share  ;  that  said  parties  all  well  knew, 
at  the  time  they  received  satisfaction,  of  the  circumstances  un- 
der which  the  sale  to  Beene  was  made,  and  of  the  existence  of 
said  bond  for  titles  ;  that  they  all  ratified  and  adopted  said  sale 
after  they  became  of  full  age  ;  that  they  nevertheless  refused 
to  make  title  to  said  Beene  in  his  life-time,  and  to  his  heirs  at 
law  since  his  death ;  and  that  they  have  commenced  suit  to  re- 
cover the  land. 
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The  prayer  of  the  bill  is,  that  the  legal  title  to  said  land  be 
divested  out  of  Randall's  heirs,  and  vested  in  Beene's  heirs ; 
or,  if  this  cannot  be  done,  that  the  land  be  sold,  and  the  pur- 
chase money  paid  by  Beene  refunded,  and  that  the  suit  at  law 
be  perpetually  enjoined. 

Publication  was  made  as  to  Jones  and  wife,  who  were  non- 
residents, and  a  decree  pro  confesso  was  afterwards  taken  against 
them.  Holt  and  wife  answered,  denying  that  they  ever  author- 
ized or  ratified  said  contract,  and  that  said  guardian  ever  paid 
any  money  to  them,  or  to  their  use,  with  their  knowledge  and 
consent,  and  setting  up  other  matters,  which  it  is  unnecessary 
to  state,  as  they  do  not  enter  into  the  opinion  of  the  court. — 
Their  answer  concludes  with  a  demurrer  to  the  bill.  Edward 
W.  Randall  also  answered,  denying  that  he  ever  ratified  or  con- 
firmed the  sale,  and  that  he  ever  received  any  portion  of  the 
purchase  money. 

The  testimony  of  one  witness  was  taken  by  the  complainants, 
of  whose  evidence  the  material  portions  are  stated  in  the  opin- 
ion of  the  court. 

On  the  hearing,  the  Chancellor  dismissed  the  bill  without 
prejudice  as  to  Jones  and  wife,  and  as  to  the  complainants' 
right  to  set  up,  as  a  defence  against  any  bill  which  the  defend- 
ants or  either  of  them  might  file  to  recover  the  mesne  profits 
which  had  accrued  during  the  life  of  said  Jesse  Beene,  the  pur- 
chase money  paid  by  him  for  said  land,  so  far  as  they  could 
prove  its  receipt  by  them  ;  and  directed  the  costs  to  be  paid  out 
of  the  estate  of  Jesse  Beene. 

ThiB  decree  of  the  Chancellor  is  now  assigned  for  error. 

J.  P.  Saffold,  for  plaintiffs  in  error. 
J.  W.  Lapsley,  contra. 

GOLDTHWAITE,  J.— There  was  no  error  in  the  decree  of 
the  Chancellor,  so  far  as  Holt  and  wife  and  Jones  and  wife  are 
concerned,  for  the  reason  that  the  assent  of  neither  Mrs.  Holt 
nor  Mrs.  Jones  to  the  sale  was  established.  The  land  was 
theirs,  and  not  their  husbands'  ;  and  it  is  the  policy  of  the  law, 
that  the  wife  is  not  to  part  with  her  real  estate,  but  by  her  own 
consent,  freely  and  voluntarily  given. — Clay's  Digest  155  §  27. 
It  is  said,  however,  that  in  this  case  the  assent  of  the  wife  is  tp 
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be  presumed ;  but,  if  it  had  been  expressly  prored,  vro  do  not 
think  that  would  have  been  enough,  for  it  is  the  improper  influ- 
ence of  the  husband,  which  it  is  the  object  of  the  law  to  guard 
against,  and  unless  the  evidence  went  farther,  and  proved  her 
free  assent,  a  court  of  chancery  would  not  divest  her  title. — 
Even  then  it  might  not  be  enough,  without  her  separate  exami- 
nation in  the  mode  prescribed  by  the  statute.  But,  independ- 
ently of  this  gi'ound,  we  do  not  see  how  the  wife's  assent  can 
bind  her,  except  upon  the  principle  that  she  adopts  the  sale  and 
makes  it  her  own ;  but,  if  the  law  bo  that  the  agreement  of  a 
married  woman  is  void,  how  can  her  assent  to  the  contract  vary 
the  case,  unless  indeed  her  contract  is  made  and  acknowledged 
as  the  statute  requires'? 

These  reasons,  however,  do  not  apply  to  the  other  defendant, 
E.  W.  Randall ;  but  as  he  denies  that  he  ever   authorized  or 
assented  to  the  sale,  or  ever  received  any   portion  of  the   pur- 
chase money,  and  as  these  denials  are  directly  responsive  to  the 
bill,  it  is  necessary,  under  the  well  established  rule  of  evidence 
applicable  to  courts  of  chancery,  that  they  should  be  outweighed 
by  the  testimony,  that  is,  at  least  by  one  witness  and  corrobo- 
rating circumstances.     If  we  were  at  liberty  to   act  upon  the 
testimony  of  a  single  witness,  we  have  it   before  us,  full,  clear 
and  explicit,  and  in  direct  contradiction  to  the  denials   of  this 
defendant ;  but  we  cannot   disregard  the  rule ;  and   the   only 
question  on  this  branch  of  the  case  is,  whether  the  evidence  of 
this  witness  is  sustained  by  corroborating  circumstances.     As 
we  have  said,  the  witness  proves  clearly  the  assent  of  this   de- 
fendant to  the  sale  after  he  became  of  full  age,  and  his   receipt 
of  his  portion  of  the  purchase  money  from  his  guardian,   Ed- 
mond  Randall,  by  whom  the  sale  was  originally  made  ;  and  to 
his  answers  is  attached  a  copy  of  the  account  of  such   guardi- 
an, in  which  he  charges  himself  with  the  amount  of  $133  33, 
on  account  of  lands  sold  in  Alabama,  a  copy  of  the  receipt  giv- 
en by  the  defendant,  Randall,  in   which  he   acknowledges   that 
be  has  received  from  Edmond  Randall  the  whole  estate  which  he 
held  as  his  guardian,  and  also  a  bond  of  indemnity  executed  by 
him  to  the  same  person,  to  save  him  harmless  from  delivering  the 
property  to  the  defendant  before  he  was  of  age.     It  is  urged, 
that  these  exhibits  take  the  case  out  of  the  rule,  but  we  do  not 
think  80.    When  the  law  speaks  of  corroborating  circumstan- 
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ces,  which  with  a  single  witness  may  outweigh  an  answer,  it 
means  circumstances  which,  disconnected  from  the  evidence  of 
the  witness,  would  tend  to  establish  the  charges  made  by  the 
bill,  which  are  denied  by  the  answer.  And  if  these  circum- 
stances would  not,  of  themselves,  be  evidence  for  that  purpose, 
or  would  be  entitled  to  no  weight  in  sustaining  the  bill,  the  an- 
swer must  prevail.  Applying  this  test  to  the  present  case,  and 
taking  the  evidence  of  the  witness  to  be  true,  without  reference 
to  the  exhibits  referred  to,  it  is  clear  that  they  add  nothing 
whatever  to  his  testimony;  and  it  is  equally  clear  that,  of  them- 
selves, they  would  not  even  tend  to  support  the  charges  in  the 
bill,  which  are  denied.  The  account  does  not  purport  to  have 
been  made  out  by  E.  W.  Randall,  or  to  be  signed  by  him.  On 
the  contrary,  it  was  the  account  of  the  guardian,  made  out  by 
himself.  As  independent  testimony,  it  not  only  proves  nothing 
against  the  defendant,  but  had  it  been  offered  as  such,  excep- 
tions to  it  might  well  have  been  sustained.  The  receipt,  or  ac- 
knowledgment, that,  this  party  had  received  from  Edmond  Ran- 
dall his  whole  estate,  which  the  latter  held  as  his  guardian, 
places  the  complainant  in  no  better  condition  ;  as  the  guardian 
has  no  power  over  the  real  estate  of  the  ward,  except  so  far  as 
the  rents  and  profits  are  concerned,  (Genet  v.  Tallmadge,  1 
John.  Ch.  561,)  and  for  that  reason  the  receipt  could  not  be 
held  to  include  the  amount  of  the  purchase  money  of  lands  sold 
by  the  guardian.  The  bond  of  indemnity  proves  nothing  what- 
ever. 

The  views  we  have  taken  upon  the  merits  render  it  unneces- 
sary to  consider  the  action  of  the  court  upon  the  demurrer,  and 
are  decisive  upon  the  question  arising  on  the  prayer  of  the  bill, 
that,  in  the  event  the  titles  of  the  heirs  of  Willis  Randall  can- 
not be  decreed  to  the  complainants,  then  the  lands  be  sold  and 
the  purchase  money  refunded,  as  it  is  evident  no  decree  can 
be  rendered  which,  so  far  as  Mrs.  Jones  and  Mrs.  Holt  are 
concerned,  might  operate  to  divest  them  of  their  title  ;  and  as 
to  the  other  defendant,  their  is  a  failure  of  proof. 

The  decree  of  the  Chacellor  must,  therefore,  be  affirmed,  the 
plaintiffs  in  error  paying  the  costs  of  this  court. 
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SHADDEN  vs.  STERLING'S  ADMR'S. 

1.  A  writ  of  error  docs  not  lie  from  the  refusal  of  a  probiite  judge  to  pro- 
ceed with  the  settlement  of  the  accounts  of  an  administrator  of  an  in- 
solvent estate,  to  which  he  had  been  cited  by  a  creditor,  and  his  (Jismiseal 
of  the  citation  ;  if  the  judge  improperly  dismisses  the  citation  and  refuses 
to  proceed,  mandamus  lies  to  compel  his  action. 

2.  After  an  estate  is  reported  insolvent,  the  only  vouchers  for  money  paid 
ou'.  that  cun  be  allowed  on  settlement  with  the  administrator  are  for  the 
"  last  sickness  and  necessary  funeral  expenses,"  (  Clay's  Digest  192  §  2;) 
and  if  the  court,  on  due  notice  to  the  creditors,  states  an  account,  giving 
the  administrator  credit  for  "receipts,  vouchers  and  allownnccs"  exceeding 
the  amount  of  assets  received  by  him,  the  stttlement  is  unathorized  by  law, 
and  the  administrator  may  be  again  cited  by  a  creditor  of  the  estate  to 
settle  his  accounts. 

Error  to  the  Court  of  Probate  of  Benton. 

The  record  shows  that  the  defendants  in  error,  Whiteside 
and  Griffin,  were  appointed  administrators  of  the  estate  of  John 
K.  Sterling,  deceased,  in  August,  1836,  and  that  they  returned 
an  inventory  of  the  estate  in  October  of  that  year.  On  the  4th 
January,  1838,  they  reported  the  estate  insolvent,  which  report 
was  received  by  the  court,  and  ordered  to  be  recorded.  The 
next  entry,  dated  January  6,  1838,  recites  that  the  adminis- 
trators had  that  day  filed  their  accounts  and  vouchers  for  final 
settlement,  and  thereupon  the  court  ordered  publication  to  be 
made  for  forty  days  in  the  "  Jacksonville  Republican,"  requir- 
ing all  persons  interested  in  said  estate  to  appear,  &c.,  on  the 
first  Monday  in  March  then  next,  "  to  show  cause  why  said  ac- 
counts and  vouchers  should  not  be  allowed."  It  does  not  ap- 
pear that  any  account  with  the  administrators  was  audited  and 
stated  at  that  time,  or  at  any  previous  time. 

The  next  entry  in  the  record,  dated  March  term,  1838,  is  in 
these  words : 

"  Horatio  Griffin  and  Moses  Whiteside,  administrators  &c., 
in  account  with  the  estate  of  John  K.  Sterling,  deceased. 
Amt.  of  sale,  bill,  notes  and  accounts  $1309  98. 

Same  Cr. 
By  receipts,  vouchers  and  allowances  filed  in  office  $1328  50." 
(Signed)  "  C.  A.  Gunn,  Judge  C.  C." 
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The  next  entry  in  the  record,  dated  "  in  vacation,  Oct.  31, 
1848,"  is  an  order  for  a  citation  to  the  administrators,  at  the 
petition  of  James  Shadden  and  John  Crocheron,  as  creditors  of 
said  estate,  requiring  them  to  appear  on  Monday  tlie  20th  day 
of  November  then  next,  "  and  exhibit  their  accounts  and  vouch- 
ers as  such  administrators,  that  the  same  may  be  examined,  au- 
dited and  stated  by  the  court  for  final  settlement,  according  to 
the  statute."  It  nowhere  appears  that  the  citation  thus  ordered 
was  ever  served  on  the  administrators. 

The  next  entry,  dated  November  20,  1848,  recites  that  the 
administrators  failed  to  file  their  accounts  and  vouchers  on  the 
day  appointed,  and  it  is  therefore  ordered  that  the  clerk  "  re- 
issue" a  notice  to  them,  requiring  them  to  file  their  accounts 
and  vouchers  for  a  final  settlement  on  or  before  the  I8th  of  De^ 
cember  next. 

The  next  entry  was  made  on  January  5, 1849,  at  which  time 
it  seems  the  administrators  appeared  and  filed  their  accounts  for 
final  settlement ;  the  first  Tuesday  in  March  next  was  set  for  "said 
settlement,"  and  publication  ordered  for  forty  days  previously. 

At  the  appointed  day  in  March  term,  1849,  "  the  court,  hav* 
ing  examined  all  the  papers  presented  by  said  administra- 
tors for  the  purpose  of  making  said  final  settlement,  has  come 
to  the  conclusion  that  said  settlement  cannot  be  made  at 
this  time,  and  it  is  therefore  ordered  that  this  case  be  contin- 
ued until  the  next  term  of  this  court,  it  being  the  first  Friday 
in  April  next." 

At  the  April  term,  1849,  the  settlement  was  continued  over 
without  day,  to  allow  the  administrators  time  to  collect  some 
debts  due  the  estate. 

The  next  entry,  dated  "in  vacation,  January  23,  1850," 
shows  an  order  made  on  that  day,  "  upon  the  petition  of  Mc- 
Campbell  &  Foster,  attorneys  for  the  creditors,"  requiring  the 
administrators  to  appear  on  the  second  day  of  February  next, 
and  file  their  accounts  and  vouchers  for  final  settlement. 

"  In  vacation,  February  6,  1850,"  as  shown  by  the  next  en- 
try, "came  Moses  Whiteside,  one  of  the  administrators,"  &c., 
"  and  filed  his  accounts  and  vouchers  for  final  settlement ;"  and 
an  order  vyas  made,  requiring  all  persons  to  appear  and  contest 
said  settlement  on  the  22d  March  following,  and  for  publication 
of  the  order  forty  days  previously. 
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On  the  said  22d  March,  1850,  "came  McCampbcU  &  Foster, 
attorneys  for  James  Shadden,  one  of  the  creditors,"  &c.,  and 
also  came  the  administrators.  Thereupon  the  administrator 
read  to  the  court  the  entry  of  January  4,  1838,  aforesaid,  at 
which  time  the  estate  was  reported  insolvent,  the  aforesaid  entry 
of  January  6,  1838,  and  the  aforesaid  entry  of  March  term, 
1838.  The  administrators  then  proved,  by  the  publisher  of  the 
"Jacksonville  Republican,"  that  the  notice  for  such  final  set- 
tlement was  published  in  said  newspaper  for  six  weeks  previous 
to  said  March  term,  183S ;  to  which  proof  said  Shadden,  by 
his  attorneys,  objected,  but  the  objection  was  overruled,  and  he 
excepted.  "  Upon  this  proof,  on  motion  of  said  Griffin  and 
Whiteside,  the  court  refused  to  proceed  further  in  the  premises, 
and  dismissed  the  citation  ;"  to  which  also  said  Shadden  ex- 
cepted. 

The  action  of  the  court  in  dismissing  the  citation  and  refusing 
to  proceed  further  with  the  settlement,  is  assigned  for  error. — 
The  defendants  in  error  move  to  dismiss  the  writ  of  error.  In 
the  event  the  motion  to  dismiss  shall  prevail,  the  counsel  for 
Shadden  pray  for  a  rule  nisi  against  the  probate  judge,  to  ap- 
pear and  show  cause  why  a  mandamns  should  not  issue  requir- 
ing him  to  proceed  with  the  settlement. 

Belskr  &  Rice  and  John  Foster,  for  plaintiff  in  error : 

1.  The  matter  can  be  reviewed  in  this  court  without  a  bill 
of  exceptions.  The  order  of  the  court  dismissing  the  citation 
is  sufficient  to  authorize  the  review. — Clay's  Digest  229  §  42  ; 
Ashley  v.  Ashley,  15  Ala.  17 ;  WilHs  v.  Willis,  16  Ala.  655. 

2.  A  creditor  of  an  estate  may  file  his  petition  in  the  Or- 
phans' Court  to  compel  a  settlement  and  distribution  of  the  as- 
sets of  the  estate. — King  v.  Shackelford,  13  Ala.  435. 

3.  The  judgment  of  the  March  term,  1838,  and  the  report  of 
insolvency,  were  not  sufficient  to  authorize  the  dismissal  of  the 
citation. — Ashley  v.  Ashley,  15  Ala.  17  ;  Crothers  v.  Heirs  of 
Ross,  17  Ala.  816;  Willis  v.  Willis,  16  Ala.  6.56;  Clay's 
Digest  226  §  27. 

4.  The  action  of  the  Orphans'  Court  at  the  Maich  term, 
1848,  was  altogether  ex  parte .,  informal,  irregular  and  inopera- 
tive— Willis  v.  Willis,  16  Ala.  657,  and  cases  cited. 

5.  A  mandamus  is  asked  for,  to  compel  the  probate  judge  to 
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act  in  the  premises  ;  and  this   will  be  allowed,   even  if  the  writ 
of  error  is  so  defective  that  it  cannot  be  amended. 

J.   B.  Martin,  contra  : 

1.  The  writ  of  error  should  be  dismissed,  because  the  refusal 
of  the  judge  to  proceed  to  a  settlement  is  not  such  an  order  or 
decree  as  will  sustain  a  writ  of  error. — Brennan  v.  Harris,  20 
Ala.  185. 

2.  The  writ-describes  a  judgment  which  is  not  to  be  found  in 
the  record. 

3.  There  is  no  judgment  in  the  record. 

4.  The  action  of  the  court  was  void,  being  had  in  vacation. 

5.  The  record  does  not  sufficiently  show  that  Shadden  was  a 
creditor,  or,  if  a  creditor,  it  is  nowhere  shown  that  his  debt  had 
been  presented  to  the  administrator,  and  he  could  not  properly 
sue  out  a  writ  of  error. — 6  Ala.  166;  8  Ala.  17T  ;  8  Porter 
556. 

6.  All  the  creditors,  or  their  names,  should  have  been  joined 
in  the  writ  of  error.— 2  Stew.  &  P.  24  ;  7  Ala.  923. 

7.  The  bill  of  exceptions  is  defective,  in  not  appearing  to  have 
been  signed  as  such  in  term  time,  and  for  the  want  of  the  judge's 
seal.— 17  Ala.  143 ;  17  Ala.  700. 

8.  The  report  of  insolvency  gave  the  court  jurisdiction  of 
the  estate  as  an  insolvent  estate,  (Black's  Creditors  v.  Black's 
Adm'rs,  20  Ala.  401  ;)  and  having  obtained  jurisdiction,  its 
subsequent  action,  though  abounding  in  irregularities  which 
would  reverse  it  on  error,  cannot  pronounce  it  void. — 6  Porter 
262 ;  ib.  219 ;  1  Ala.  708-  The  order  or  decree  of  March, 
1838,  was  made  by  a  court  of  competent  jurisdiction,  and  was 
intended  as  a  final  disposition  of  the  estate  ;  and  however  irreg- 
ular, it  must  be  sustained,  until  reversed  by  a  direct  proceeding. 
Elliott  &  Wife  v.  Mayfield,  3  Ala.  223  ;  Sankey's  Distribu- 
tees  v,  Sankey's  Adm'r,  18  Ala.  713.  A  balance  being  fonnd 
in  favor  of  the  administrators,  no  other  order  than  the  one 
which  appears  could  have  been  rendered,  according  to  various 
decisions  of  this  court. 

If  the  estate  has  not  been  properly  reported  insolvent,  the 
creditors  had  no  right  to  proceed  in  the  Orphans'  Court ;  and 
if  it  has  been  legally  reported  as  such,  then  all  the  creditors 
should  have  joined. 
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If  the  judgment  is  void,  because  rendered  at  a  time  when  no 
court  could  be  hold,  neither  the  appearance  nor  consent  of  the 
parties  could  give  the  court  jurisdiction. 

PHELAN,  J. — The  refusal  of  the  probate  judge  of  Benton 
to  proceed  with  the  settlement  of  the  accounts  of  Griffin  and 
Whiteside,  as  administrators  of  Sterling,  to  which  they  had 
been  cited  by  him  at  the  instance  of  Shadden,  one  of  the  cred- 
itors, and  the  dismissal  of  the  citation,  is  neither  an  interlocu- 
tory nor  final  order  or  decree  from  which  a  writ  of  error  will 
lie.  The  writ  of  error  will,  therefore,  have  to  be  dismissed. — 
The  case  is  not  unlike  that  of  Brennan  v.  Harris,  20  Ala.  185. 

But  a  mandamus  is  prayed  for  in  this  event,  and  we  are 
called  upon  to  examine  the  grounds  upon  which  the  refusal  to 
proceed  with  the  settlement  is  placed  by  the  probate  judge,  in 
order  to  determine  the  propriety  of  this  application. 

The  refusal  to  proceed  is  based  upon  the  two  entries  found  in 
the  record  :  Ist.  That  of  the  4th  of  January,  1838,  by  which 
it  appears  that  the  administrators  reported  the  estate  insolvent, 
which  report  was  received  and  ordered  to  be  recorded ;  and  "^d. 
That  of  March  term,  1838,  from  which  it  appears  that  an  ac- 
count was  stated  with  the  Orphans'  Court  at  that  time,  showing 
assets  to  the  amount  of  $1309  98,  and  "receipts,  vouchers  and 
allowances"  for  a  small  amount  over  that  sum,  to- wit :  $1328 
60.  This,  together  with  the  parol  proof  made  March  22d,  1850, 
when  the  court  refused  to  proceed  further,  that  notice  had  been 
duly  given  by  publication,  previous  to  the  statement  of  the 
account  aforesaid  in  March,  1838,  for  creditors  to  appear  for 
final  settlement  with  the  administrators  at  that  term,  makes  the 
whole  ground  as  shown  by  the  record  upon  which  the  Probate 
Court  dismissed  the  citation  calling  upon  the  administrators,  at 
the  instance  of  Shadden,  to  make  a  final  settlement,  and  re- 
fused further  to  proceed. 

The  ground  is  not  sufficient.  The  report  of  the  insolvency 
of  this  estate,  made  by  the  administrators  the  4th  of  January, 
1838,  and  received  by  the  court  and  ordered  to  be  recorded, 
placed  this  estate  in  the  care  and  jurisdiction  of  the  court  as 
an  insolvent  estate,  to  be  settled  up,  and  the  assets  distributed 
among  the  creditors  accordingly. — West  v.  Clarke,  5  Ala.  117. 
The  order  then  to  bo  pursued,    or,  if  nothing  was  done  towards 


JUNE  TERM,  1853.  523 

Shadden  t.  Sterling's  Adm'rs. 

a  settlement  until  after  the  statute  of  1843  (Clay's  Dig.  192, 
et  seq.)  the  order  to  be  pursued  after  the  passage  of  that  law, 
m\\  be  found  laid  down  in  sundr}'-  decisions,  (7  Ala.  923 ;  9 
Ala.  925  ;  10  Ala.  915  ;)  but  more  particularly  in  Steele  v. 
Weaver,  20  Ala.  540,  and  Weaver  v.  Weaver,  20  Ala.  557. 

We  cannot  find  that  anything  was  done  to  annul  the  report 
of  insolvency  which  had  been  made,  (even  if  that  can  be  done 
in  the  same  court ;)  and  as  long  as  that  was  in  force,  it  was 
not  in  the  power  of  the  Orphans'  Court,  on  a  settlement  with 
the  administrators,  to  allow  "  receipts,  vouchers  and  allowan- 
ces," as  it  seems  was  done  to  the  extent  of  ^1328  50.  The 
only  vouchers  for  money  paid  out  after  a  report  of  insolvency 
that  can  be  allowed  on  settlement  with  the  administrator,  are 
for  the  "last  sickness  and  necessary  funeral  expenses." — 
Clay's  Dig.  192  §  2. 

The  settlement,  then,  or  what  purports  to  have  been  a  settle- 
ment, with  the  administrators  in  March,  1838,  if  every  thing 
else  had  been  regularly  done,  which  was  not  the  case  as  far  as 
this  record  discloses,  was  a  settlement  not  authorized  by  law, 
because  it  was  not  conducted  in  the  matter  of  allowing  credits 
and  vouchers  as  the  settlement  of  an  insolvent  estate  should  be. 

The  case  stands  now,  as  it  stood  in  1838,  as  an  insolvent  es- 
tate under  the  care  and  jurisdiction  of  the  Probate  Court  of 
Benton  County,  and  it  is  the  duty  of  the  judge  of  that  court,  at 
the  instance  of  any  creditor  or  creditors,  to  cite  the  administra- 
tors to  a  settlement,  and  to  proceed  to  final  settlement  with  the 
administrators  according  to  law  ;  and  when  the  amount  in  their 
hands  liable  to  distribution  is  ascertained,  to  order  distribution 
among  the  creditors  as  of  an  insolvent  estate. 

A  rule  nisi  will  be  ordered  to  issue  to  the  probate  judge  of 
Benton,  in  conformity  with  the  foregoing  views. 
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McGOWN  vs.  SPRAGUE  et  al. 

1.  Although  the  allegations  of  a  bill  are  sufficient  to  bring  the  case  within 
the  act  of  1840  giving  attiichmenta  in  chancery,  yet,  if  the  complainant 
fails  to  comply  with  its  requisitions  as  to  making  affidavit  and  giving  bond, 
his  bill  cannot  be  sustained  under  that  act. 

2.  When  a  partner  purchases  his  co-partner's  entire  interest  in  the  firm, 
undertaking  to  pay  nil  the  partnership  debts,  and  afterwards  absconds, 
leaving  his  individual  debts  and  those  of  tlie  partnership  unpaid,  a  court 
of  equity  will  re-invest  the  retiring  partner  with  his  original  rights  as 
partner,  giving  him  a  lien  on  the  partnership  assets  for  the  payment  of 
the  partnership  debts.    (Ligon  J.  dissenting.) 

Error  to  the  Chancery  Court  of  Tuskaloosa. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  filed  by  Henry  McGown,  the  plaintiff  in  error, 
in  behalf  of  himself  and  others,  against  his  late  co-partner, 
George  Sprague,  and  others. 

The  bill  alleges  that  the  complainant  and  said  Sprague,  prior 
to  the  4th  day  of  February,  1850,  were  merchants  and  co-part- 
ners in  the  city  of  Tuskaloosa,  doing  business  under  the  style 
of  Sprague  &.  McGown  ;  that  on  the  4th  February,  1850,  the 
said  firm  was  dissolved,  tho  complainant  selling  out  to  the  said 
Sprague  his  entire  interest  in  the  concern,  an  d  the  said  Sprague 
agreeing  to  pay  all  of  the  debts  due  and  owing  by  the  said  part- 
nership ;  that  the  goods  on  hand  when  complainant  sold  out  his 
interest  were  worth  about  six  thousand  dollars,  and  the  debts 
due  the  concern  amounted  to  about  twelve  thousand  dollars. — 
The  bill  sets  out  a  list  of  the  debts  due  by  the  firm  at  said  dis- 
solution, and  also  a  list  of  said  debts  yet  unpaid.  It  further 
alleges  that,  in  the  spring  of  the  year  after  said  dissolution, 
the  said  Sprague  brought  out  from  New  York  a  new  stock  of 
goods,  and  mingled  them  with  the  old  stock,  but  there  yet  re- 
mains distinguishable  of  the  old  stock,  unsold,  twenty-five  hun- 
dred or  three  thousand  dollars  worth,  and  how  many  of  the  debts 
have  been  collected  complainant  cannot  tell ;  that  said  Spragui' 
continued  the  business  in  his  own  name  up  to  within  about  a 
month  before  the  filing  of  the  bill,  when  he  left  Tuskaloosa  for 
New  York,  ostensibly  to  buy  goods  ;  that  the  next  day  after  he 
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reached  New  York,  he  left  his  hotel,  and  has  never  been  heard 
from  since,  and  complainant  has  good  reason  to  believe,  and  does 
beliave,  that  he  has  absconded  for  the  purpose  of  avoiding  the 
payment  of  his  debts ;  that  he  has  left  no  property  behind,  ex- 
cept the  stock  of  goods  on  hand  and  the  debts  due  to  him  from 
his  customers,  which,  as  complainant  believes,  are  insuflficient 
to  pay  his  debts  ;  that  the  goods  on  hand  in  the  store,  at  the 
time  said  Sprague  left,  were  worth,  as  complainant  believes, 
about  five  thousand  dollars  more  or  less,  left  in  the  care  of  a 
clerk  named  John  Cumminga,  aged  about  eighteen  years ;  and 
that  the  said  Cummings  had  that  day  closed  up  the  store. 

The  bill  alleges,  on  information  and  behef,  that  all  or  nearly 
all  of  the  goods  purchased  by  the  said  Sprague  after  the  disso- 
lution had  been  purchased  on  credit,  and  were  still  unpaid  for  ; 
that  if  the  goods  be  permitted  to  remain  longer  in  the  hands  of 
Cummings,  they  will  soon  be  seized  by  attaching  creditors,  and 
complainant  fears  greatly  deteriorated  amongst  contending  and 
conflicting  creditors. 

The  bill  prays  that  said  Sprague  be  made  a  party  defendant ; 
that  the  bill  be  considered  as  filed  in  the  complainant's  own 
name,  as  well  as  on  account  of  the  creditors  of  Sprague  &  Mc- 
GoAvn  and  of  the  defendant  Sprague,  at  least  such  of  them  as 
will  make  themselves  parties  to  these  proceedings  ;  that  a  writ 
of  attachment  or  seizure  be  issued,  and  the  goods  seized,  with 
the  books  of  the  concern,  and  all  the  evidences  of  debt,  and  that 
the  same  be  held  subject  to  the  further  order  of  the  court ;  that 
an  account  be  taken,  to  ascertain  what  portion  of  the  goods  on 
hand  belonged  to  the  late  firm  of  Sprague  &  McGown,  and  also 
what  debts  due  to  said  firm  remained  uncollected  ;  that  the  goods 
of  the  late  firm  of  Sprague  &  McGown,  if  they  could  be  as- 
certained, with  such  debts  as  were  yet  uncollected,  due  and  ow- 
ing to  said  firm,  and  such  debts  as  have  accrued  to  said  Sprague 
by  the  sale  of  the  goods  of  the  old  firm,  be  set  apart  and  ap- 
propriated to  the  payment  of  the  partnership  debts  of  the  said 
Sprague  &  McGown,  and  the  balance  to  the  individual  debts  of 
the  said  Sprague. 

The  bill  is  sworn  to  by  the  complainant,  and  an  order  for  an 
attachment  or  writ  of  seizure  is  made,  on  the  complainant  en- 
tering into  bond  payable  to  the  defendant  in  the  sum  of  one 
thousand  dollars.     The  bond  was  given,  the  attachment  issued. 
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the  goods  seized  and  sold  under  a  subsequent  order  of  the  court 
as  perisliable  property,  and  the  debts  ordered  to  be  collected. 

Several  of  the  creditors  of  the  firm  of  Sprague  &  McGfewn, 
and  also  of  George  Sprague,  intervene  by  petition,  and  make 
themselves  parties  to  the  proceeding  under  the  prayer  of  the 
complainant's  bill. 

It  seems  that  the  register  has  in  liund  some  nine  thousand 
dollars,  collected  under  the  former  orders  in  the  cause.  At  the 
July  term,  1852,  the  case  was  submitted  for  final  decree,  and 
for  the  distribution  of  the  funds  amongst  the  creditors.  The 
Chancellor  rendered  a  decree  in  the  cause,  of  his  own  mere  mo- 
tion, dismissing  the  complainant's  bill  for  want  of  equity. 

The  rendering  of  this  decree  is  here  assigned  for  error. 

E.  W.  Peck,  for  plaintiff  in  error  : 

I.  Before  the  passage  of  the  act  of  tiie  5th  February,  1846, 
this  court  held,  in  analogy  to  our  attachment  laws,  that  a  com- 
plainant, in  aid  of  liis  bill  to  enforce  the  payment  of  an  equita- 
ble demand,  might  have,  in  a  proper  case,  an  attachment  to 
seize  and  condemn  the  property  of  the  defendant  in  the  hands 
of  a  third  person. — T.  &.  J.  Kirkman  v.  Vanlier,  7  Ala.  Rep. 
226,  227  ;  Davenport  v.  Bai-tlett  &  Waring,  9  Ala.  Rep.  179. 

This  act  is  a  remedial  statute,  and  should  be  liberally  con- 
strued. By  it  an  attachment  in  chancery  is  given  to  enable  a 
creditor,  without  first  obtaining  a  judgment  at  law,  to  collect  a 
legal  demand  against  non-resident  and  absconding  debtors,  and 
also  debtors  who  are  fraudulently  disposing  of  their  property  ; 
and  by  the  eighth  section  of  said  act,  the  remedy  is  extended  in 
favor  of  accommodation  endorsers  and  securities,  if  their  prin- 
cipal is  about  to  remove,  or  is  removing,  or  absconding,  or  con- 
veying off  his  property  beyond  the  limits  of  this  State,  or  dis- 
posing of  the  same,  with  a  fraudulent  intent. — Pamphlet  Acts 
1846,  pp.  17,  18. 

n.  Now,  in  disposing  of  this  case  the  complainant's  bill  is  to 
be  taken  as  true,  and,  being  so  taken,  I  maintain,  that  on  the 
dissolution  of  the  partnership  between  the  complainant  and  the 
defendant,  Sprague,  and  Sprague's  undertaking  to  the  com- 
plainant, as  purchaser  of  the  partnership  property,  to  pay  the 
partnership  debts,  as  to  those  debts,  and  as  between  themselves, 
the  complainant  is  to  be  taken  as  the  surety  merely  of  the  de- 
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fondant  Sprague. — Waddington  et  al.  v.  Vredenburg,  2  John. 
Cases  227,  228  ;  Sedgwick  on  Measure  of  Damages  307,  et  seq. 

If  three  persons  give  a  note  for  their  joint  debt,  each  is  to 
be  considered  as  regards  the  others  as  a  surety  with  regard  to 
two  thirds,  and  as  a  principal  with  regard  to  one  third  ;  and,  if 
one  be  insolvent  and  another  pay  the  whole  debt,  the  third  shall 
contribute  a  moiety. — Henderson  v.  McDuffic,  5  N.  Hamp. 
Rep.  38. 

The  case  of  Reese  and  Heylen  v.  Bradford  et  al.,  13  Ala. 
Rep.  837,  on  which  the  Chancellor  bases  his  decree,  interposes 
no  obstacle  in  the  way  of  the  complainant  in  this  case,  because 
his  bill  is  filed  under  the  act  of  the  5th  of  February,  1846,  and 
as  between  himself  and  the  defendant,  Sprague,  he  is,  under  the 
facts  stated  in  the  bill,  to  be  taken  as  the  security  of  the  said 
Sprague,  as  it  regards  the  partnership  debts  ;  he  is  entitled  to 
relief  by  the  very  language  of  the  eighth  section  of  said  act. 

III.  The  equity  of  this  bill  may  be  maintained  upon  the 
principle  that  the  complainant  is  entitled  to  have  the  credits  of 
the  firm  devoted  to  the  payment  of  the  firm  debts,  although  by 
the  sale  of  the  goods  themselves  the  lien  and  equity  of  the  com- 
plainant was  gone,  yet  as  to  the  credits  the  sale  did  not  vest 
the  defendant,  Sprague,  with  the  legal  title,  but  an  equity  only, 
as  to  them  the  legal  title  still  remains  in  the  firm,  and  the  firm 
as  to  them  still  continues  for  the  purpose  of  their  collection, 
and  when  collected,  they  ought  to  be  applied  to  the  payment  of 
the  firm  debts  ;  this  position  is  sustained  by  the  authorities  re- 
lied upon  by  the  defendants  cited  from  Story's  Eq. 

II.  The  equity  of  the  bill  may  be  maintained  to  prevent  irre- 
parable loss  and  mischief. 

J.  L.  Martin,  contra: 

The  bill  is  not  framed  under  the  act  of  1846,  as  its  allega- 
tions all  show.  Its  whole  scope  and  object  is,  to  establish  com- 
plainant's supposed  lien  on  the  partnership  effects,  derived  from 
the  existence  of  his  former  partnership  with  Sprague.  It 
claims  no  debt  against  Sprague;  it  sets  up  a  mere  promise  on 
his  part  to  pay  certain  debts  to  other  persons  for  which  McGown 
was  bound,  and  a  failure  to  comply^with  his  promise.  Taking 
these  allegations  to  be  true,  they  only  show  a  demand  for  un- 
liquidated damages,  recoverable  at  law. 
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Tho  interposition  of  o(juity  is  invoked  to  secure  complainant's 
supposed  lien,  in  order  that  tlic  goods  may  not  be  seized  by  at- 
taching creditors,  and  in  the  struggle  of  creditors  deteriorated, 
to  tho  injury  of  complainant  and  others.  This  is  wliolly  in- 
consistent with  the  course  of  an  attaching  creditor,  who  is  seek- 
ing his  debt  through  such  means.  Why  this  desire  to  preserve 
the  goods  from  injury,  if  complainant  claimed  no  other  right  in 
them  than  the  payment  of  his  debt  by  their  sale  ? 

The  bill  does  not  seek  the  goods  and  effects  of  Spragm-  gvn- 
erally,  but  is  confined  to  the  partnership  effects,  which  com- 
plainant prays  may  he  applied,  not  to  the  payment  of  the  gen- 
eral creditors  of  Sprague,  but  to  the  creditors  of  the  late  firm 
of  Sprague  &  McGown. 

A  bill  framed  under  the  act  of  184B  must  set  up  a  debt  due 
to  complainant,  or,  under  the  eighth  section,  that  complainant 
is  endorser  or  surety  for  defendant  to  a  particular  amount, 
which,  together  with  the  existence  of  one  of  the  causes  for 
suing  out  an  attachment,  complainant  must  swear  to,  and  must 
give  bond  in  double  the  amount  of  the  sum  claimed.  In  all 
these  particulars  this  bill  is  defective  under  the  act  of  1846. 

GIBBONS,  J.— The  equity  of  the  bill  filed  by  complainant 
is  attempted  to  be  sustained  by  counsel  on  two  grounds  :  first, 
under  the  statute  of  1846,  viewing  the  bill  and  the  proceedings 
under  it  purel}'  as  a  statutory  proceeding ;  and  secondly,  it  is 
insisted  that  the  bill  contains  equity  on  its  face  independent  of 
the  statute. 

Upon  the  first  ground  assumed,  it  is  insisted  that  the  relation 
which  the  complainant,  McGown,  held  to  the  defendant,  Sprague, 
after  the  dissolution  of  the  partnership,  and  after  the  complain- 
ant had  sold  out  his  interest  in  the  concern,  was  that  of 
a  surety  for  the  payment  of  the  partnership  debts,  and  there- 
fore the  case  falls  directly  within  the  eighth  section  of  the 
act  of  1846,  and  the  complainant  was  authorized  to  proceed 
under  the  statute.  This  position  we  think  well  taken  ;  but  the 
bill  does  not  seem  to  have  been  filed  under  that  statute,  as  the 
proceedings  under  the  bill  are  by  no  means  in  conformity  with 
the  act.  The  statute  requires  that  the  particular  debt  should 
be  distinctly  set  out  by  affidavit,  which  is  due  to  the  complainant, 
or  for  which  he  is  liable  as  security,  and  also  that  bond  should 
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bo  given  as  in  cases  of  attachment  at  law. — See  section  3  of  the 
act,  p.  17,  Pamphlet  Acts  of  1846.  Neither  the  affidavit  nor 
the  bond  seems  to  have  been  filed  according  to  the  requisitions 
of  the  statute ;  and,  indeed,  it  does  not  seem  to  have  been  in- 
tended to  be,  at  the  filing  of  the  bill,  a  proceeding  under  the 
statute.  Where  proceedings  of  this  nature  are  authorized  only 
by  statute,  the  uniform  decisions  of  this  court  are,  that  such 
proceedings,  when  taken,  must  be  substantially  conformable  to 
the  directions  of  the  statute.  These  would  seem  to  be  too  de- 
fective to  be  sustainable  as  such. 

But  it  is  insisted  that  the  bill  contains  equity  independent  of 
the  statute,  and  that  upon  the  idea  of  preventing  to  the  com- 
plainant irreparable  loss  and  mischief.  The  chancellor,  it  would 
seem,  considered  the  case  made  by  the  bill  to  fall  within  the 
case  of  Reese  v.  Bradford  et  al.,  13  Ala.  837,  and  dismissed 
the  bill  for  want  of  equity,  of  his  own  mere  motion.  We  do 
not  consider  that  case  as  entirely  decisive  of  this.  If  the  com- 
plainant had  been  a  creditor  of  the  firm  of  Sprague  &  McGown, 
or  of  Sprague  individually,  the  cases  would  then  have  been 
analogous,  and  the  case  cited  would  necessarily  have  controlled 
this.  In  that  case,  it  is  distinctly  laid  down  as  a  principle, 
and  is  well  sustained  by  authority,  that  "  partnership  creditors 
have  no  lien  dfrthe  partnership  effects  for  the  payment  of  their 
debts ;  and  they  stand  in  respect  to  partnership  property  as 
individual  creditors  do  to  the  property  of  individual  debtors, 
without  having  any  lien  thereon,  until  their  debt  is  reduced  to 
a  judgment  creating  a  lien  on  real  estate,  or  until  execution  is 
issued  on  said  judgment  creating  a  lien  on  the  personalty." 
Story  on  Part.  609,  510.  Partners,  however,  have  a '  lien  on 
the  partnership  efibcts,  to  pay  the  partnership  debts. — lb.  It 
is  said,  however,  that  as  McGown  had  sold  out  his  interest  in 
the  firm  to  Sprague,  the  partnership  no  longer  existed,  and  the 
effects  of  the  late  firm  became  by  the  act  of  sale  individual  ef- 
fects ;  and  therefore  the  lien  of  McGown,  as  a  partner,  to  have 
the  effects  applied  to  the  payment  of  the  partnership  debts,  was 
lost  by  said  act  of  sale. — Reese  v.  Bradford  et  al.,  supra.  This 
is  doubtless  true,  and  may  all  be  conceded,  and  yet,  we  appre- 
hend, the  bill  contains  equity  notwithstanding.  When  McGown 
sold  out  to  Sprague,  he  did  so  on  the  agreement  or  undertaking 
of  Sprague  to  pay  the  partnership  debts,  and  to  indemnify  him 
64 
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from  all  loss  in  consequence  of  said  debts.  Instead  of  perform- 
ing the  agreement,  Spraguo  leaves  the  debts  unpaid,  becomes 
insolvent,  and  absconds,  leaving  also  numerous  individual  cred- 
itors, who  will,  as  complainant  has  the  right  to  suppose,  be 
anxious  to  realize  their  debts.  Sprague's  contract  with  him, 
then,  not  being  performed,  and  circumstances  having  arisen  by 
which  its  performance  has  become  entirely  improbable,  has  not 
McGown  the  right,  as  between  himself  and  Sprague,  to  consider 
himself  released  from  their  contract,  so  far  as  it  deprived  him 
of  a  lien  upon  the  partnership  effects  to  have  them  applied  to 
the  payment  of  the  partnership  debts ;  and  if  the  goods  which 
he  sold  can  yet  be  identified,  and  the  debts  which  he  assigned 
are  yet  uncollected,  would  not  a  court  of  equity  reinstate  him  to 
his  original  rights,  as  a  partner  with  a  lien  upon  the  partnership 
effects  to  have  them  applied  as  above  stated  7  If  these  are  cor- 
rect propositions,  then  the  bill  contains  equity  in  itself,  inde- 
pendent of  the  statute.  It  sets  out  distinctly  the  contract  of 
sale  of  the  complainant's  interest,  the  agreement  on  the  part  of 
Sprague  to  pay  the  partnership  debts  and  hold  the  complainant 
harmless  from  all  liability  on  account  thereof,  the  failure  of  the 
said  Sprague  to  perform  the  contract,  the  fraudulent  absconding 
on  his  part  with  a  view  of  avoiding  the  payment  of  his  debts, 
and  his  insolvency.  All  these  circumstances,  fiken  together, 
we  consider,  give  to  the  complainant  an  equity  to  be  relieved 
from  the  effect  of  the  contract  of  sale,  so  far  as  it  deprived  him 
of  a  lien  upon  the  partnership  effects  to  have  them  applied  to 
the  payment  of  partnership  debts,  and  to  be  restored  to  his  ori- 
ginal rights  as  a  partner  with  the  lien  above  stated. — Carey  on 
Part.  205;  Deveau  v.  Fowler,  2  Paige  400;  Kitchen  v.  Lee, 
11  Paige  107. 

It  results  from  these  views,  that  the  decision  of  the  chancellor 
in  dismissing  the  bill  for  want  of  equity  was  erroneous,  and  his 
decree  is  therefore  reversed,  and  the  cause  remanded,  with  in- 
structions to  proceed  with  the  cause  as  upon  a  bill  containing 
in  itself  a  valid  subsisting  equity.  It  is  further  ordered  that 
the  costs  of  this  court  be  taxed  to  the  defendant  Sprague,  to  be 
paid  out  of  the  funds  in  the  hands  of  the  register  in  the  court  below. 

LIGON,  J. — I  will  briefly  state  my  reasons  for  dissenting 
from  the  opinion  of  the  court  in  this  case. 
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In  the  first  place,  I  do  not  consider  the  allegations  of  the 
bill,  and  the  manner  in  which  it  is  filed,  sufficient  to  bring  it 
within  the  act  of  1846,  (Pamphlet  Acts,  1845-6,)  and  con- 
sequently it  is  within  the  rule  laid  down  by  this  court  in  the 
case  of  Reese  &  Heylin  v.  Bradford  et  al.,  18-  A.  R.  837,  and 
was  rightly  dismissed  by  the  Chancellor,  unless  it  can  derive 
some  aid  from  the  general  lien  which  each  partner  has  upon 
the  partnership  effects  for  the  payment  of  the  debts  of  the 
firm. 

2.  It  is  apparent  from  the  face  of  this  bill,  that  McGown 
and  Sprague  had  fully  dissolved  their  partnership  several  months 
before  it  was  filed,  upon  an  agreement  that  Sprague  was  to  take 
the  effects  of  the  firm  and  pay  all  its  debts.  Upon  making  this 
agreement  McGown  retired  from  the  partnership,  and  ceased 
to  interfere  in  its  concerns.  Sprague  continued  the  business  in 
his  own  name,  and  paid  a  large  portion  of  the  firm  debts.  No 
fraud  on  the  part  of  Sprague,  either  as  to  McGown,  or  the 
creditors  of  McGown  &  Sprague,  in  the  purchase  from  Mc- 
Gown, as  I  understand  its  allegations,  is  charged  in  the  bill.  If 
under  these  circumstances,  McGown  has  no  lien  as  a  partner,  it 
is  clear  to  my  mind,  that  neither  he  nor  the  creditors  of  Sprague 
alone,  or  of  McGown  &  Sprague,  who  have  not  reduced  their 
claims  to  judgment,  have  the  right  to  come  into  a  court  of  chan- 
cery to  charge  the  effects  of  Sprague  with  their  payment. 

The  rule  is,  that  when  a  firm  is  dissolved,  by  one  partner 
selling  his  entire  interest  in  the  partnership  effects  to  his  co- 
partner without  fraud,  and  the  selling  partner  retires  from  the 
firm  on  an  agreement  that  the  remaining  partner  shall  pay  the 
debts,  the  latter  becomes  the  absolute  owner  of  all  the  effects, 
discharged  from  the  lien  of  the  retiring  partner. — Story  on 
Partnership  §  §358,  3;"  9  ;  Collyer  on  Partnership  603  to  605  j 
Ex  parte  Ruffin,  6  Ves.  119,  124,  127  ;  Ex  parte  Williams,  11 
Ves.  3,  S  ;  Campbell  v.  Miller,  2  Swanst.  R.  552,  557;  Ex 
parte  Fell,  10  Ves.  347  ;  Ex  parte  Peele,  6  Ves.  602. 

As  the  retiring  partner  has  no  lien,  the  creditors  of  the  firm, 
as  it  stood  before  his  retirement,  have  none ;  for  all  liens  which 
the  creditors  can  have  in  case  of  dissolution  must  arise  out  of 
that  of  the  retiring  partner ;  and  as  we  have  seen  that  McGown 
has  none,  neither  have  the  creditors  of  the  firm  from  which  he 
had  retired.     As  a  general  rule,  creditors,  as  such,  have  no  lien 
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on  the  effects  of  a  partnership  for  the  payment  of  their  debts. — 
See  authorities,  supra. 

Both  McGown  and  the  creditors  which  he  has  joined  with  him 
in  his  bill,  can  be  regarded  in  no  other  light  than  creditors 
at  large,  and  in  that  capacity  are  forbidden  to  resort  to  a  court 
of  equity  for  the  collection  of  their  demands. — Reese  &  Heylin 
V.  Bradford  et  al.,  13  A.  R.  887. 

For  these  reasons,  I  think,  the  decree  of  the  Chancellor 
should  have  been  affirmed. 


SEAY  vs.  MARKS. 


1.  When  the  contract  of  hiring  is  reduced  to  writing,  and  is  general  in  its 
terms,  not  restricting  the  employment  of  'he  slave  to  any  particular  bnsi- 
nees,  the  hirer  has  the  right  to  employ  him  in  any  business  to  which  slaves 
are  usually  put,  not  involving  extraordinary  peril  to  his  life  or  health,  or 
to  re-hirc  him  to  another  to  be  so  employed ;  and  parol  evidence  is  not 
admissible  to  show  that  the  employment  of  the  slave  vras  to  be  restricted 
to  a  particular  business. 

2.  If  the  hirer  re-hires  the  slave  to  another,  and  he  is  killed  while  engaged 
in  a  hazardous  business  not  covered  by  the  contract,  even  by  inevitable 
accident,  the  owner  may  regard  such  misuse  of  the  slave  as  a  conversion, 
and  recover  his  value  from  the  first  hirer,  although  the  more  immediate 
cause  of  his  death  was  the  slave's  disobedience. 

Ee&or  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nathan  Cook. 

This  was  an  action  on  the  case  by  Marks,  to  recover  for  a 
tortious  breach  of  the  defendant's  (plaintiff  in  error)  duty  aris- 
ing out  of  a  contract  of  hire  of  a  slave  named  King,  in  these 
words : 

"$170.  On  or  before  the  first  day  of  January  next,  we 
promise  to  pay  E,  W.  Marks,  or  order,  the  sum  of  one  hundred 
and  seventy  dollars,  for  the  hire  of  King  until  the  25th  day  of 
December  next,  when  he  is  to  be  returned,  having  first  been 
provided  with  a  summer  and  winter  suit  of  clothes,  hat,  blanket 
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and  pair  of  shoes;  the  said  Marks  to  pay  physician's  bills. 
Given  under  our  hands,  this  1st  day  of  January,  1852. 
(Signed)  Jesse  J.  Seay, 

John  Compton, 
Geo.  F.  Marberry." 

Parol  evidence  was  admitted  to  prove  that  Seay  hired  the 
slave  to  assist  in  carrying  on  a  livery  stable.  The  boy  was  so 
engaged  for  some  time,  when  he  was  hired  by  the  agent  or  su- 
perintendent of  Seay  for  jj^ort  time,  to  one  Nance,  to  assist 
him  in  rafting  lumber  down  the  Alabama  river,  but  without  the 
knowledge  or  consent  of  Marks,  the  owner.  Nance  directed 
him  to  cross  the  river  at  a  certain  ferry  in  goinp-  after  the  lum- 
ber, but  the  slave  disobeyed  his  order  and  went  to  another 
crossing,  and  in  his  effort  to  go  over  in  a  skiff,  the  wind  being 
high,  was  turned  over  in  the  river,  and  with  five  others  was 
drowned. 

It  was  proved  to  be  customary  for  persons  who  hired  slaves 
to  re-hire  them  out  by  the  day  or  week,  and  this  custom  was 
known  to  the  plaintiff  when  he  let  Seay  have  the  slave. 

The  court  charged  the  jury  that,  if  the  condition  of  the  con- 
tract of  hiring  was,  that  the  slave  should  be  employed  in  the 
hirer's  livery  stable,  and  he  hired  him  to  Nance  to  raft  lumber, 
and  he  Was  drowned  while  engaged  in  the  latter  employment, 
the  defendant  was  liable ;  but,  if  there  were  no  such  condition, 
then  the  hirer  was  bound  to  exercise  such  ordinary  care  and 
prudence,  as  respects  the  life  and  health  of  the  slave,  as  ordina- 
rily prudent  masters  or  owners  of  slaves  take  of  them. 

Other  charges  were  asked  and  refused,  but  it  is  not  deemed 
necessary  to  notice  them. 

The  admission  of  the  parol  proof,  and  the  charges  based  upon 
it,  are  assigned  for  error. 

T.  Williams,  for  plaintiff  in  error: 

1.  The  fact  of  agency  must  first  be  established  before  the 
declarations  of  a  supposed  agent  can  be  received. — Phil,  on  Ev. 
79,  margl.  page. 

2.  The  attempt  to  hire  the  slave  King  by  the  supposed  agent, 
the  day  prior  to  the  actual  hiring  by  the  principal  himself,  and 
the  conversations  of  the  supposed  agent  at  the  time  he  proposed 
to  hire,  are  no  evidence  of  what  the  contract  of  hiring   was  by 
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Seay  himself;  and  therefore  there  was  no  proof  of  any  hirinrf  nf 
King  to  be  employed  in  and  abont  the  livery  stable. 

3.  If,  in  the  contract  of  hiring,  the  slave  King  was  not  to  be 
employed  in  and  about  the  business  of  the  livery  stable  of  Seay 
"  exclusively,"  then  it  was  a  general  iiiring,  (vide  Hooks  v. 
Smith,  18  Ala.  341,)  and  the  hirer  would  not  be  liable  unless  for 
gross  negligence, 

4.  If  the  contract  of  hiring  the  slave  King  was  general,  and 
not  special,  then  trover  would  not  If^^as  there  would  be  no  con- 
version, (18  Ala.  341;)  and  the  action  would  not  lie  until  the  end 
of  the  hiring. 

5.  Contracts  for  hiring  niijst  bo  construed  and  modified  by 
the  usages,  customs  and  general  understanding  of  parties  in 
the  place  where  they  arc  made. — Taylor  v.  Andrews,  IG  La.  R. 
15.  The  custom  at  this  place  of  hiring  was  admitted  to  be  for 
the  persons  hiring  slaves  for  a  year  to  rehire  them  by  the  day 
in  occasional  jobs,  and  this  was  known  to  Marks,  the  owner. 

6.  The  note  given  expresses  the  contract,  and  being  in  wri- 
ting, specifying  what  the  hirer  was  to  do,  and  what  the  owner 
was  to  do,  parol  evidence  was  improperly  admitted  to  show  a 
special  hiring. — Hooks  v.  Smith,  18  Ala.  343;  ib.  23(3. 

7.  It  is  not  denied,  tliat  the  misuser  of  a  bailment  subjects 
the  bailee  to  an  action  of  trover,  because  sucli  misuser  is  a  con- 
version ;  nor  is  it  intended  to  be  denied,  that  the  general  rule 
for  damages  in  trover  is  the  value  of  the  property  at  the  time 
of  the  conversion.  But  it  is  insisted  that  where  the  thing  bailed 
is  a  slave,  (as  in  this  case,)  and  the  injury  is  not  the  immediate 
or  necessary  conserjuence  of  the  misuser,  but  tiie  result  of  the 
voluntary  and  reckless  act  of  the  slave  after  the  misuser,  and 
this  act  in  direct  violation  of  and  contrary  to  the  express  orders 
of  the  bailee,  that  then  the  damages  is  not  the  vjvlue  of  the 
slave,  but  only  for  the  conversion  ;  and  where  the  conversion  was 
only  temporary,  or  for  a  short  period,  as  one  day,  as  in  this 
case,  the  damages  would  merely  be  nominal,  because  all  the 
authorities  show  the  value  of  the  property  to  be  tho  amount  of 
damages  at  the  time  of  the  conversion,  because  that  conversion 
was  the  immediate  cause  of  the  actual  loss  or  damage. 

8.  The  hirer  of  a  slave  cannot  be  held  liable  for  a  loss  or  in- 
jury to  the  slave  resulting  from  the  recklessness  or  perverse  will 
of  the  slave  ;  for,  in  no  case,  is  a  master  liable    for  the  acts  of 
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his  slave,  unless  such  acts  are  by  the  permission  or  command  of 
the  master. 

W.  M.  Murphy,  contra: 

1.  The  court  will  observe  that  there  is  in  the  declaration  a 
count  in  trover. 

2.  The  hiring  of  this  slave  by  Seay -to  Nance,  in  whose  pos- 
session he  was  drowned,  was  a  conversion  of  the  property. 
The  hiring  is  a  personal  trust,  and  not  assignable  ;  this  is  true 
as  well  with  apprentices  as  slaves. — Tucker  &  Wife  v.  Magee, 

18  Ala.  100. 

3.  In  the  last  case  cited,  this  court  decide  the  law  in  relation 
to  apprentices  and  slaves  so  far  as  to  the  personal  trust  to  be 
the  same.    An  apprentice  is  not  assignable, — 8  Mass.  R.  299 ; 

19  Pick.  556.  The  result  is,  that  the  refusal  of  the  judge  to 
charge  that  Seay  was  not  liable  unless  Nance  was  guilty  of 
gross  negligence,  is  correct,  as  the  hiring  was  of  itself  unlawful 
(to  Nance)  and  was  a  conversion,  as  the  slave  was  not  assigna- 
ble. 

4.  If  Seay  had  a  right  to  hire  him  to  Nance,  he  had  a  right 
to  hire  him  before  the  mast  in  the  East  India  trade,  and  then 
throw  the  onus  on  Marks  to  prove  gross  negligence  on  the 
voyage. 

5.  As  to  the  demurrer  to  the  declaration  that  suit  was  pre- 
maturely  brought,   see  Hooks  v.  Smith  et  al.,  18  Ala.  338. 

6.  As  to  right  of  defendant  in  error  to  introduce  parol  proof, 
see  Brown  v.  Isbell,  11  Ala.  1021  :  West  &  West  v.  Kelly's 
Ex'r,  19  Ala.  353. 

7.  As  to  the  declarations  of  the  agent,  Compton,  see  Will- 
iams v.  Shackelford,  16  Ala.  318. 

CHILTON,  C.  J. — We  are  of  opinion  that  the  Circuit  Court 
erred  in  the  admission  of  parol  evidence  to  show  that  the  slave, 
King,  was  hired  to  be  employed  in  the  business  of  livery  stable 
keeping.  The  contract  of  hiring  was  reduced  to  writing :  it 
was  general  in  its  terms,  and  authorized  the  bailee  to  employ  the 
slave  in  any  business  to  which  slaves  were  ordinarily  put,  and 
which  was  not  attended  with  extraordinary  risk  or  peril  to  his 
life  or  health.  This  is  the  legal  effect  of  the  contract  into  which 
the  parties  entered,  and  which  was  reduced  to  writing.     This 
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contract,  as  was  ilcciiled  in  Navo  v.  Berry  et  al.^  22  Ala.  Rep. 
382,  must  be  read  as  tliough  the  above  provision  was  inserted 
in  it ;  and  to  admit  parol  proof,  showing  that  the  slave  was  em- 
ployed for  a  specific  purpose,  would  be  to  give  to  the  contract 
quite  a  different  effect  from  that  which  the  law  attaches  to  it, 
and  violates  the  familiar  rule  which  forbids  that  a  written  in- 
strument, which  the  parties  have  agreed  upon  as  the  exponent 
of  their  contract,  should  be  varied,  either  as  to  its  terms  or  le- 
gal effect,  by  parol  evidence. 

The  case  just  cited  seems  to  be  conclusive  of  this  against 
the  admission  of  parol  evidence.  No  difference  in  principle  ex- 
ists between  them. 

If  the  parties  designed  to  give  to  the  contract  a  more  restricted 
operation,  and  to  limit  the  employment  of  the  slave  in  a  partic- 
ular business,  they  shouhl  have  specified  that  in  the  writing,  in 
which  they  have  inserted  other  provisions  as  to  what  shall  be 
done  for  him  by  the  hirer.  Not  having  done  so,  the  hirer,  we 
repeat,  has  purchased  the  right  to  employ  him  in  any  business 
to  which  slaves  are  usually  put  by  prudent  owners,  not  involv- 
ing extraordinary  hazard  to  the  life  or  health  of  the  slave.  Such 
is  the  scope  of  the  written  contract  in  this  case. 

It  is  supposed  by  the  counsel  fur  the  defendant  in  error,  that 
the  re-hiring  by  Seay  to  Nance,  irrespective  of  the  nature  of  the 
employment,  amounted  to  a  conversion;  but  we  do  not  so  regard 
it.  The  hirer,  being  the  owner  for  the  term,  may  re-hire  the 
slave  to  another,  being  responsible  to  the  owner  for  his  proper 
treatment,  and  for  his  not  being  employed  otherwise  than  is  au- 
thorized by  the  scope  of  his  agreement  with  the  owner.  If  the 
agreement  be  general,  as  in  this  case,  by  which  the  hirer  be- 
comes entitled  to  employ  the  slave  in  any  common  or  ordinary 
service,  and  he  engages  him  in  a  business  attended  with  extra- 
ordinary peril,  such  as  could  not  be  presumed  to  be  in  the  con- 
templation of  the  parties  at  the  time,  or  he  hire  him  to  another 
to  be  engaged  in  a  hazardous  business,  and  he  is  killed  while 
thus  employed  even  by  inevitable  accident,  the  owner  may  re- 
gard such  misuse  of  the  slave  as  a  conversion,  and  recover  from 
the  person  to  whom  he  hired  him  the  value  of  such  slave. — 
Mullen  V.  Easley,  8  Humph.  Rep.  128 ;  Hooks  v.  Smith  et  nl.^ 
18  Ala.  Rep.  338. 

It  is  also  very  clear,  that  if  the  slave  is  thus  employed   in 
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a  hazardous  business  not  warranted  by  the  contract  of  hiring, 
it  is  wholly  immaterial,  so  far  as  the  right  of  the  owner  is  con- 
cerned, how  the  injury  or  destruction  of  him  is  brought  about, 
if  the  owner  had  no  agency  in  producing  it.  So  that,  if  in  this 
case,  the  slave  was  hired  to  Nance  to  raft  lumber  upon  the  riv- 
er, and  such  employment  is  attended  with  extraordinary  peril, 
and  is  without  the  general  and  coraraou  business  in  which  slaves 
are  usually  engaged,  Scay  would  be  responsible  for  his  loss 
while  so  employed,  although  the  move  immediate  cause  of  his 
death  was  the  disobedience  of  the  slave.- -Duncan  v.  The  Rail- 
road Co.,  2  Rich.  Rep.  613;  Hooks  v.  Smith,  supra,  and  cases 
there  cited. 

It  is  unnecessary  to  prolong  this  opinion  by  an  examination'of 
the  charges  given  and  those  refused.  The  case  must  be  re- 
manded, for  the  error  in  admitting  the  parol  evidence  limiting 
the  hiring  to  the  employment  of  the  slave  in  the  livery  stable, 
and  the  principles  of  law  above  laid  down,  we  trust,  will  be  a 
suiRcient  guide  in  its  future  progress. 

Judgment  reversed  and  cause  remanded. 


PEARSON  ET  AL.  vs.  BAILEY, 

1.  When  an  agent  lends  out  the  money  of  his  principal  at  a  usurious  rate 
of  interest,  the  fact  of  the  agency  does  not  affect  tiie  illegality  of  the 
contract,  or  avoid  the  affect  of  the  statute  against  iisury, 

2.  If  a  contract  is  usurious  in  its  inception,  no  renewal  of  the  note,  or 
other  cliange  in  the  form  of  the  contract,  can  alter  its  original  character, 
but  the  taint  of  usury  follows  it  even  into  the  hands  of  a  bona  fide  holder, 
unless  he  receives  it  through  the  fraud  of  the  maker. 

3  If  the  borrower  comes  into  equity  for  relief  against  a  usurious  contract, 
he  will  be  compelled  to  pay  the  amount  of  the  principal  and  legal 
interest  thereon ;  and  if  the  debt  is  secured  by  mortgage,  the  mortgage 
stands  as  a  security  for  that  amount. 

Error  to  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  W.  W.  Mason. 

65 
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The  bill  was  filed  by  Francis  E.  Bailey,  the  defendant  in  er- 
ror, against  James  M.  Pearson,  Mary  Pearson,  Matthew  Lyle 
and  Mary  D.  C.  Lyle.  It  alleges  that,  in  1842,  complainant 
borrowed  ^300  from  said  James  M.  Pearson,  at  IG  per  cent, 
interest,  and  to  secure  its  payment  executed  to  him  several 
notes,  with  two  sureties,  amounting  in  the  agregate  to  $348  ; 
that  said  notes  were  payable  on  the  25th  of  December,  1842. 
some  of  them  to  said  James  M.  Pearson,  and  others  to  John  M. 
Pearson ;  that  when  these  notes  became  due,  or  shortly  after- 
wards, complainant  paid  said  Pearson  §100  in  Alabama  Bank 
bills,  which  were  then  passing  at  a  discount  of  25  per  cent., 
and  received  a  credit  of  §75  therefor  ;  tiiat  tlie  original  notes 
were  taken  up  in  the  Spring  of  1843,  and  in  their  stead  com- 
plainant executed  others,  with  one  of  his  former  sureties  as  co- 
maker with  himself;  that  these  notes  were  made  payable  to  one 
John  R.  Slaughter,  on  Debember  25,  1843,  and  bore  interest  at 
the  rate  of  121  per  cent.,  amounting  in  tlie  aggregate  to  §307  ; 
that  Slaughter  never  possessed  or  owned  these  notes,  but  they 
were  the  property  of  James  M.  Pearson,  and  by  him  held  and 
used  ;  that  on  the  10th  of  October,  1845,  after  complainant  had 
made  several  other  payments  on  the  notes,  amounting  in  all  to 
$70  or  080,  he  had  another  settlement  with  James  M.  Pearson, 
when  it  was  found  that  the  balance  then  due,  including  the 
usury,  according  to  Pearson's  method  of  accounting,  amounted 
to  §418  ;  that  the  payment  of  this  balance  was  then  secured  by 
the  execution  of  two  notes,  each  for  §209,  and  a  mortgage  on  a 
certain  tract  of  laud,  containing  a  power  of  sale  ;  that  in  De- 
cember, 1847,  complainant  paid  said  Pearson  §196  on  these 
notes,  and  in  Eebruary,  1848,  the  further  sum  of  §25  ;  that, 
upon  a  fair  and  legal  accounting,  complainant  has  more  than 
paid  off  and  discharged  the  amount  of  said  original  debt  and 
the  legal  Interest  thereon ;  but  said  Pearson,  claiming  that  a 
large  amount  is  sfill  due  to  him  from  complainant,  has  adver- 
tised said  land  for  sale  under  said  mortgage,  and  is  proceeding 
to  sell  the  same. 

James  M.  Pearson  was  the  only  defendant  to  the  original 
bill.  The  prayer  is  for  an  injunction  against  the  proceedings 
under  the  mortgage,  a  cancellation  of  said  mortgage,  an  ac- 
count, &c. 

The  answer  of  Pearson  admits  the  loan  of  the  money  at  the 
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usurious  rate  of  interest  stated  in  the  bill,  but  insists  that  the 
money  belonged  to  Mrs.  Lucy  David,  who  resided  in  the  State 
of  Georgia,  and  who  had  left  it  in  Pearson's  hands  to  be  loaned 
out  on  good  security,  and  that  this  fact  was  known  to  com- 
plainaint  when  he  borrowed  it ;  that  Pearson,  at  the  request  of 
complainant,  afterwards  borrowed  money  from  said  Slaughter  to 
pay  Mrs.  David,  complainant  agreeing  to  lose  the  discouat ; 
that  afterwards,  at  the  request  of  complainant,  respondent  bor- 
rowed from  the  executors  of  Wm.  H.  Pearson,  deceased,  mon- 
ey enough  to  pay  said  Slaughter,  and  transferred  to  them  com- 
plainant's notes,  payable  to  Slaughter,  which  thereby  became 
assets  of  said  estate  ;  that  on  the  division  of  said  estate  one  of 
complainant's  said  notes  was  received  by  Mary  Pearson,  as 
guardian  of  Mary  D.  C.  Pearson,  who  has  since  intermarried 
with  Matthew  Lyle,  and  that  this  note  has  been  paid ;  that 
complainant's  other  notes  were  received  by  James  M.  Pearson, 
as  his  distributive  share  of  said  estate,  and  were  afterwards 
given  up  to  complainant,  on  the  execution  by  him  of  two  new 
notes  for  the  amount  then  due,  bearing  legal  interest,  and  se- 
cured by  said  mortgage  with  a  power  of  sale  ;  that  these  notes 
were  afterwards,  at  the  complainant's  request,  transferred  by 
respondent  to  Mary  Pearson,  who  had  no  knowledge  of  any  usu- 
rious interest  in  the  matter. 

The  bill  was  afterwards  amended,  and  the  other  parties 
brought  in.  Many  other  facts  appear  in  the  pleadings  and  evi- 
dence, which  it  is  not  material  to  notice,  as  they  do  not  change 
the  nature  of  the  case. 

The  Chancellor  held  the  transaction  usurious,  and  directed 
the  master  to  state  an  account  between  the  parties  on  the  fol- 
lowing basis  :  first,  to  ascertain  the  amount  of  money  originally 
borrowed  by  Bailey  from  Pearson ;  secondly,  to  ascertain  the 
amount  paid  by  Bailey  on  this  loan  before  the  bill  was  filed, 
computing  interest  according  to  the  statute,  and  deducting 
25  per  cent,  from  the   sura  paid  in  Alabama  Bank  notes. 

From  this  decree,  James  M.  Pearson  and  Mary  Pearson  pros- 
ecute a  writ  of  error,  and  here  assign  for  error  : 

1.  That  the  court  erred  in  refusing  to  dissolve  the  injunc* 
tion; 

2.  That  the  court  erred  in  refusing  to  dismiss  the  bill ; 

3.  That  the  final  decree  is  erroneous. 
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J.  Falkner,  for  plaintiffs  in  error  : 

An  agent  is  not  bound  by  bis  acts,  wbon  tbey  do  not  exceed 
his  authority  ;  but  the  principal  is  bound  by  tbein,  and  his  ac- 
quiescenco  in  them  is  evidence  of  the  agent's  authority. — 
Story  on  Agency  §§147,483;  lioswdl  v.  Clarkson,  1  J.  J. 
Marsh.  49. 

When  a  debt  including  usury  is  dischargt-d,  cither  by  the 
payment  of  money,  or  by  changing  the  habiUty  to  another,  if 
done  in  good  faith,  the  party  cannot  sue  to  recover  back  the 
money  paid,  and  cannot  defend  for  the  usury  in  the  hands  of  an- 
other person. 

Where  notes  including  usury  are  executed,  if  the  payee 
trades  them  to  u  third  person,  and  the  maker  then  takes  them 
up,  and  executes  new  notes  for  the  debt,  he  cannot  interpose  the 
plea  of  usury  to  the  new  notes. — 4  Paige's  Ch.  R.  530 ;  3  Ala. 
158;  Comyn  on  Usury  (5  Law  Library)  183. 

Where  a  third  person  trades  for  a  note,  at  the  request  of  the 
maker,  who  represents  to  him  that  they  are  just,  and  that  he 
has  no  defence  against  them,  the  maker  will  not  afterwards  be 
allowed  to  set  up  against  him  a  defence  which  existed  prior  to 
the  time  when  such  representations  were  made. — Gil.  Va.  R. 
42 ;  1  Equity  Digest  662  §  67  ;  Whitworth  v.  Adams,  5 
Rand.  R.  333  ;  4  Cowen's  R.  266  ;  1  Story's  Equity  §  §  384, 
385,  387,  388;  10  Johns.  R.  195  ;  6  Munford's  R.  541,  550. 

B.  J,  Whatley,  contra: 

It  matters  not  who  may  be  the  present  owner  of  the  mortgage 
debt,  or  who  has  heretofore  been,  as  all  the  persons  who  ever 
had  any  interest  in  the  debt  are  parties  to  the  suit ;  and  if 
James  M.  Pearson  is  now  the  true  o^Mier,  as  he  sets  up  in  his 
answer,  he  purchased  with  full  knowledge  of  the  fact  that  the 
notes  were  founded  on  a  usurious  contract. — Saltmarsh  v.  Tut- 
hill,  13  Ala.  390;  Churchill  v.  Suter,  4  Mass.  156  ;  Powell  v. 
Waters,  8  Cowen  669. 

A  note  taken  in  renewal  of  a  former  note,  which  was  void  for 
usury,  is  also  void  in  the  hands  of  one  who  had  notice  of  the 
■usury. — Bridge  v.  Hubbard,  15  Mass.  96  ;  Powell  v.  Waters, 
8  Cowen  669.  And  no  subsequent  act,  however  formal  and 
solemn,  can  give  legal  efficacy  to  a  transaction  which  was  void 
in  its  creation  for  usury.  — Moucure  v.  Durmot,  13  Peters  345. 
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A  mere  substitution  of  another  security  for  the  one  tainted 
with  usury,  does  not  take  the  case  out  of  the  statute. — Gibson 
V.  Stearns,  3  N»  Harap.  185.  If  money  bo  loaned  on  a  usu- 
rious contract,  and-  on  maturity  of  the  note  it  be  punctually 
paid,  and  a  new  note,  similar  to  the  first,  be  given  for  the  bal- 
ance, such  new  note  is  void  for  usury. — Warren  v.  Crabtree,  1 
Greenl.  R.  167. 

A  mortgage  taken  on  the  loan  of  uioney,  including  a  former 
usurious  loan,  is  void ;  the  taint  of  usury  destroys  the  whole 
security. — Jackson  v.  Packard,  B  Wend.  415. 

[t  is  no  defence  to  a  lender  on  usury  that  he  acted  as  an  agent, 
unless  the  agency  v»'as  known  to  the  other  party. — Wilkes  v. 
Coffield,  3  Hawks'  R.  28. 

A  usurious  contract  cannot  be  purged  of  the  usury,  by  sub- 
stituting a  new  security  therefor. — Jackson  v.  Jones,  13  Ala. 
121;  Lloyd  v.  Pace,  12  ib.  637. 

LIGON,  J. — The  questions  intended  to  be  raised  by  the  first 
and  second  assignments  of  error,  may  all  be  considered  under 
the  third. 

There  certainly  exists  no  reason  why  the  Chancellor,  at  the 
bearing,  or  at  any  other  period  of  the  litigation  in  the  court  be- 
low, should  have  dismissed  the  bill  for  want  of  equity.  Its  al- 
legations make  out  a  clear  case  of  usury,  practiced  through  a 
series  of  years  in  every  variation  in  the  form  of  the  contract  be- 
tween the  parties  ;  and  we  presume  that  no  authority  need  be 
cited  to  sustain  the  jurisdiction  of  the  Court  of  Chancery  under 
such  circumstances,  and  especially  when  we  add  the  furth  er 
fact,  which  appears  by  the  bill,  that  the  usurer,  holding  a  mort- 
gage security  for  his  debt  with  the  power  of  sale,  is  proceeding  to 
sell  the  mortgage  premises,  when  it  is  alleged  that  he  has  al- 
ready received  his  principal  debt  with  legal  interest. 

The  answer  of  James  M.  Pearson,  the  principal  actor  in  the 
usurious  contract,  does  not  deny  the  rate  per  cent  which  was 
agreed  on  between  himself  and  Bailey  when  the  loan  was  effected, 
as  it  is  charged  in  the  bill,  but  admits  that  it  was  stipulated 
that  the  borrower  was  to  pay  at  the  I'ate  of  16  per  cent,  per 
annum  for  the  loan,  which  was  reserved  in  the  notes  given  at 
the  time ;  but  he  seeks  to  avoid  the  force  of  our  statute  against 
usury,  by  averring  in   his  answer   that   the  money  loaned  by 
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biin  to  Bailey  was  not  bis  own,  but  belonged  to  a  Mrs.  David 
in  tbe  State  of  Georgia,  wbo  bad  deposited  it  witb  bim  for  the 
purpose  of  loaning  out,  and  tbat  ho  has  been  coinpellod  to  repay 
it  to  ber.  This,  we  appiebtnd,  will  not  be. allowed  to  change 
tbe  nature  of  tbe  contract ;  it  in  as  clearly  usurious  when  made 
by  bim  under  pretence  of  agency  for  another,  as  though  be 
stood  alone  in  making  the  loan  to  Bailey.  In  such  case,  tbe 
plea  of  agency  can  avail  nothing,  in  removing  tbe  unlawful  cbar- 
.icter  from  tbe  transaction. 

The  law  forbids  the  making  uf  a  usurious  contract,  and  no 
one  has  tbe  power  to  give  authority  to  another  to  do  an  unlaw- 
ful act.     The  parties,  in  such  cases,  are  all  principals. 

But,  in  this  case,  it  does  not  appear  tbat  Mrs.  David  ever 
directed  James  M.  Pearson  to  lend  ber  money  on  a  corrupt  an<l 
usurious  agreement :  bis  authority,  according  to  his  own  show- 
ing, was  to  lend  it  out ;  and  this  must  be  held  to  mean  only 
such  loaning  as  is  sanctioned  by  law.  If  he  should  go  farther, 
and  loan  it  on  a  usurious  contract,  he  exceeds  bis  authority ; 
and  if  it  is  not  afterwards  sanctioned  by  his  principal,  and  loss 
results,  he  is  liable  to  her.  But  no  consideration  arising  out  of 
the  relation  of  the  principal  and  her  agent  would  divest  tbe  loan 
of  its  usurious  character,  or  deprive  the  borrower  of  his  right  to 
set  it  up  against  the  lender,  in  any  proceeding  against  him  to 
enforce  tbe  illegal  contract. 

Neither  does  tbe  renewal  of  the  note,  or  change  of  the  form 
of  the  contract,  alter  the  character  of  tbe  original  transaction. 
Jackson  v.  Jones,  18  A.  R.  121.  If  it  is  usurious  in  its  in- 
ception, tbe  taint  abides  in  it,  and  will  affect  it  throughout  all 
its  renewals  and  mutations,  and  follow  it  into  whose  hands  so- 
ever it  may  go,  unless  the  bolder  receives  it  through  tbe  fraud 
of  the  maker. 

In  this  case,  it  is  admitted,  as  well  as  proved,  tbat  interest  at 
tbe  rate  of  16  per  cent,  per  annum  was  contracted  for  at  the 
making  of  the  loan,  and  execution  of  the  original  notes.  On 
tbe  first  renewal,  12a  ?^^  ceut.  per  annum  was  agreed  upon  be- 
tween tbe  parties.  Tbe  interest  accruing  at  both  t!)e8e  rates 
entered  into  tbe  last  notes  of  $208  each,  which  are  secured  by 
tbe  mortgage,  under  which  James  M.  Pearson  was  proceeding  to 
sell  when  tbe  bill  in  this  case  was  filed.  Tbe  mortgage  itself  is 
therefore  tainted  witb  usury,  and  cannot  be  allowed  to  stand  as 
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a  security  for  any  more  than  the  balance  (if  any)  really  due  on 
the  original  debt,  and  8  per  cent,  per  annum  interest  thereon. 
Jackson  v.  Packard,  6  Wond.  415.  This  sum  must  be  ascer- 
tained by  deducting  the  payments,  and  computing  the  interest 
by  the  rule  prescribed  in  the  statute. — (Clay's  Digest  283  §  1.) 
At  law,  tlie  recovery  could  only  extend  to  the  principal  debt, 
Avithout  interest ;  but  when  the  borrower  comes  into  chancery 
for  relief,  as  he  seeks  equit}'^,  he  will  be  made  to  do  equity  by 
paying  the  principal,  with  legal  interest. 

If,  on  this  accounting,  it  should  be  found  that  a  balance  is  due 
the  lender,  the  mortgage  must  stand  as  a  security  for  that  bal- 
ance only.  If  nothing  is  found  due,  the  mortgage  should  be 
cancelled,  or  a  perpetual  injunction  should  go  against  all  pro- 
ceedings on  both  the  notes  and  mortgage. 

It  is,  however,  insisted  that  Mary  Pearson  is  the  holder  of 
the  notes  secured  by  the  mortgage,  without  notice  of  the  cor- 
rupt agreement  with  which  they  are  tainted.  This  does  not,  of 
itself,  deprive  Bailey  of  his  right  to  set  up  the  usury  against 
her.  Something  more  is  required  before  this  result  will  follow. 
Although  the  answers  are  artfully  obscure  as  to  the  manner  in 
which  these  notes  came  into  her  possession,  still  it  does  not  fairly 
appear,  either  b}"^  them  or  the  proof,  that  Bailey  had  any  con- 
nection with  her  receiving  them,  and  certainly  no  such  connec- 
tion as  will  estop  him  from  relying  upon  the  usury  against  her. 
She  cannot,  therefore,  be  allowed  to  stand  on  higher  ground  with 
respect  to  them,  than  James  M.  Pearson,  the  payee,  and  there 
can  be  no  doubt,  that,  as  between  him  and  complainant,  the 
notes  and  mortgage  are  void,  except  as  a  security  for  the  bal- 
ance of  the  principal  debt,  and  legal  interest. 

Such  was  the  conclusion  of  the  Chancellor,  and  his  decree  is 
consequently  affirmed. 

On  the  final  hearing,  the  bill  should  be  dismissed  as  to  Lyle 
and  v.ife,  who  disclaim  all  interest,  and  have  taken  no  active  part 
in  the  defence. 

Let  the  costs,  both  of  this  court  and  the  court  below,  be  paid 
by  James  M.  Pearson. 
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BOGLE  FT  AL.  vs.  H(3GLE'S  ADM'R. 

1.  An  administrator  inny  diHulinrgo  himself  by  showing  thnt  hedeliTered 
to  his  successor  the  assets  of  (lie  rwfiito  wliich  remained  in  his  hands  un- 
administcred,  and  the  admissions  of  the  latter  »ro  competent  evidence  to 
prove  that  fact. 

*2.  The  action  «>f  the  Probate  Court  under  tlio  act  of  Fcl»ruary  11,1850. 
(Pamphlet  Act*  27,)  upon  questions  of  fact  growing  out  of  administra- 
tions, is  a  matter  of  law,  and  is  rcvisable  in  tlic  Appellate  Conrt  in  the 
same  manner  as  the  decisions  of  the  court  on  questions  of  fact  which  are 
referred  to  the  court  rather  than  to  the  jury ;  in  such  cases  the  Appellate 
Court  will  look  to  the  whole  evidence,  if  it  is  to  be  found  in  the  record, 
and  will  not  send  the  case  back  for  another  trial,  if  enough  remains  to 
sustain  the  judgment,  rejecting  testimony  which  may  have  l»een  illegally 
admitted. 

3.  Where  the  widow  purchases  property  at  the  administrator's  sale,  giving 
her  notes  for  the  purchase  money,  ami  afterwards  marries  again,  and  her 
husband  takes  out  letters  of  ailmiuistration  i/e  bonis  non,  lie  becomes 
chargeable  with  his  wife's  debt  to  the  estate. 

4.  After  a  lapse  of  eighteen  years  the  court  will  not  force  conclusions,  nor 
draw  any  inferences  not  clearly  warronted  by  the  evidence,  in  favor  of  a 
distributee  wlto  has  had  ample  time  and  opportunity  to  assert  his  rights 
and  has  made  no  effort  to  do  so  until  after  the  administrator's  death. 

Error  to  the  Conrt  of  Probate  of  Dallas. 

The  record  shows  that  Samuel  H.  Bogle  was  appointed  ad- 
ministrator of  the  estate  of  James  Bogle  in  1826,  that  as  such 
administrator  he  procure<l  an  order  for  the  sale  of  the  personal 
property,  and  his  return  of  the  sales,  the  inventory  and 
appraiseiuent.  The  record  further  shows  that  in  1832  John  D. 
Haynes,  having  nmrried  the  widow  of  James  Bogle,  and  being 
appointed  guardian  for  tlie  minor  heir.'<,  instituted  proceedings 
in  the  Orphans'  (Jourt  against  said  Samu<^l  H.,  as  administra- 
tor, for  a  distribution  of  the  estate,  which  proceedings  were 
subsequently  discontinued.  '!  Ik-  rteurd  also  shows  that  in 
September,  1832,  an  application  on  the  part  of  such  adminis- 
trator was  made  for  a  final  settlement  of  the  estate,  and  an 
order  of  publication  directeil  to  be  made  ;  but  the  record  does 
not  show  that  any  settlement  was  made,  and  in  July,  1851,  John 
D.  Haynes  was  appointed  administrator  cle  bonis  non.  In 
June,  1851,  on  the  application  of  John   G.  Levitt,   and  proof 
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that  said  Haynes  had  removed  out  of  the  State  to  parts  unknown 
for  more  than  fifteen  years,  the  letters  granted  to  him  were  re- 
voked, and  said  Levitt  appointed  administrator  de  bonis  non. 

In  July,  1851,  Samuel  H.  Bogle  having  died,  his  administra- 
tor, Thomas  W.  Walker,  applied  for  final  settlement  of  his  in- 
testate's administration  on  the  estate  of  James  Bogle,  under  the 
act  of  January,  1845.  An  issue  was  made  up  between  the 
plaintiffs  in 'error  on  the  one  side,  and  the  defendant  in  error  on 
the  other,  the  latter  pleading,  in  effect,  that  his  intestate,  Sam- 
uel H.  Bogle,  had  before  his  death  fully  administered  and  set- 
tled said  estate  ;  and  upon  this  issue  the  cause  was  tried  by  the 
court. 

On  the  part  of  the  plaintiffs  there  were  introduced  the  records 
from  the  Orphans'  Court  showing  the  appointment  of  the  intes- 
tate as  administrator  in  1826,  the  appraisement,  inventory  and 
orders  authorizing  him  to  sell  the  personal  property,  as  also  the 
account  of  the  sales  of  the  personal  property  as  returned  by 
him  ;  also  the  same  records  showing  that  in  1831  he  applied  to 
make  a  final  settlement  of  the  estate,  and  renewed  the  applica- 
tion in  September,  1832,  when  an  order  of  publication  was 
made.  The  plaintiffs  proved  the  value  of  the  hire  of  the  slaves 
belonging  to  the  estate  of  James  Bogle  from  1826  to  1834, 
when  they  were  received  by  John  D.  Haynes,  the  administra- 
tor de  bonis  non. 

The  material  portions  of  the  evidence  on  the  part  of  the  de- 
fendant, and  the  objections  to  the  same,  so  far  as  any  legal 
question  is  presented  upon  them,  will  be  found  in  the  opinion  of 
the  court.  The  court  below  upon  the  facts  proved  gave  judg- 
ment in  favor  of  the  defendant. 

The  rulings  of  the  court  upon  the  testimony,  and  the  judg- 
ment rendered,  are  here  assigned  for  error. 

Wm.  M.  Murphy  and  J.  W.  Lapsley,  for  plaintiffs  in 
error. 

George  W.  Gayle,  contra. 

GOLDTHVVAITE,  J.— We  think  the  court  committed  no 
error  in  overruling  the  objections  taken  on  the  trial  below,  by 
the  plaintiffs  in  error,  to  the  admissions  of  Haynes,  the  adminis- 
trator de  bonis  non.    These  admissions  were  made  by  him  while 
66 
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acting  in  that  capacity,  and  wcro  to  the  effect  that  the  intestate, 
Samuel  Bogle,  had  made  a  settlement  of  the  estate  with  him. 
The  law  is  settled  in  this  court,  that  the  administrator  may 
discharge  himself  by  showing  that  he  delivered  to  his  successor 
the  assets  of  the  estate  which  remained  in  his  hands  unadminis- 
tered,  (Skinner  v.  Frierson,  8  Ala.  915  ;  Gayle  v.  Elliott,  10 
Ala.  264  ;)  and  the  admissions  of  Haynes,  if  they  were  legiti- 
mate evidence,  tended  to  establish  that  fact.  It  is  true,  that  an 
administrator  cannot  create  a  charge  against  the  estate,  either 
by  his  act  or  admission  ;  but  this  evidence  is  not  of  that  char- 
acter. Haynes,  by  virtue  of  his  appointment,  had  authority  to 
receieve  from  the  former  administrator  the  assets  which  remained 
with  him  unadministercd,  and  as  his  receipt  would  have  been 
competent  evidence  of  that  fact,  so  his  admissions  made  while 
he  was  administrator,  tending  to  establish  the  same  fact,  were 
upon  the  same  principle  admissbile. — Starke  &  Moore  v.  Keen- 
an,  5  Ala.  590 ;  Pharis  v.  Leachman,  20  Ala.  662. 

We  consider  it  unnecessary  to  inquire  into  the  rulings  of  the 
court  upon  the  other  portions  of  the  evidence.  Much  of  it  was 
illegal,  but  if  it  had  all  been  rejected,  we  think  enough  remains 
to  sustain  the  judgment  of  the  court ;  and  as  under  the  act  of 
11  February,  1850,  (Pamphlet  Acts  27,)  it  is  the  duty  of  the 
court  to  decide  questions  of  fact,  growing  out  of  administra- 
tions, without  the  intervention  of  a  jury,  unless  upon  the  ap- 
plication of  one  of  the  parties,  it  follows  that  its  action  upon 
the  whole  evidence  is  a  matter  of  law,  and  revisable  here  in  the 
same  manner  as  the  decision  of  the  court  upon  questions  of  fact 
arising  upon  a  trial  in  the  common  law  forums,  which  are  re- 
ferred to  the  court  rather  than  the  jury  ;  as  where  the  compe- 
tency of  a  witness  is  to  be  determined,  the  loss  of  a  writing,  or 
other  questions  of  a  like  character.  In  these  cases,  this  court 
will  look  to  the  whole  evidence,  if  it  is  to  be  found  in  the  record, 
and  will  not  send  it  back  for  another  trial,  if  enough  remains  to 
sustain  its  judgment,  rejecting  testimony  which  may  have  been 
illegally  admitted. 

Applying  this  rule  to  the  case  before  us,  we  find  the  slaves 
belonging  to  the  estate  of  James  Bogle  are  proved  to  have  re- 
mained in  the  possession  of  the  widow,  from  the  time  of  his 
death  until  her  marriage  with  Haynes,  and  from  that  period  in 
his  possession ;    that  much  the  greatest  portion  of  the  other 
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personal  property  was  bought  at  the  sale  by  the  widow,  and  the 
note  given  by  her,  which  was  offered  in  evidence,  it  is  fair  to 
presume  from  its  bearing  date  within  a  few  days  after  the  sale 
was  made,  was  given  by  her  for  the  purchases  made  on  that  oc- 
casion. The  fact  that  this  and  other  notes  made  by  Haynes, 
payable  to  Samuel  H.  Bogle,  as  administrator  of  the  estate, 
were  retained  in  the  possession  of  the  latter,  is  not  important,  as 
they  could  not  have  been  collected  by  him  after  Haynes  took  out 
letters,  (Durham  v.  Grant,  12  Ala.  105,)  and  by  his  marriage 
with  Mrs.  Bogle,  and  taking  upon  himself  the  administration, 
Haynes  became  chargeable  with  these  debts. — Childress  v. 
Childress,  3  Ala.  752  ;  Duffie  v.  Buchanan,  8  Ala.  27.  That 
these  notes  were  placed  in  the  hands  of  an  attorney  for  collec- 
tion, would  militate  against  the  idea  of  a  full  settlement,  if  it 
was  shown  to  have  been  after  the  settlement  was  had.  The 
evidence  does  not  establish  at  what  time  this  was,  and  it  is  not 
to  be  presumed  that  it  was  after  Haynes  took  out  letters,  as 
no  action  could  have  then  been  sustained  upon  them.  The 
main  facts,  that  Haynes  was  in  possession  of  by  far  the  greatest 
portion  of  the  property  belonging  to  the  estate,  and  that  after  a 
bitter  controversy,  in  which  he,  as  the  representative  of  all  the 
distributees,  endeavored  to  force  the^intestate  of  the  defendant 
to  a  distribution  of  the  estate,  he  admitted  that  he  had  a  settle- 
ment with  him,  are,  we  think,  sufficient  under  the  circumstances 
to  sustain  the  judgment.  The  relative  position  of  Haynes  and 
Samuel  H.  Bogle  gives  to  the  admission  of  the  former  great 
weight,  and  authorize  it  to  be  taken  in  its  broadest  sense;  and 
although  the  lapse  of  time  may  not,  of  itself,  be  sufficient  to 
create  the  legal  presumption  of  a  settlement,  we  are  not  dis- 
posed, after  a  period  of  eighteen  years  has  passed,  to  force  con- 
clusions, or  even  to  draw  any  inferences  not  clearly  warranted 
by  the  evidence,  in  favor  of  a  distributee  who  has  had  the  most 
ample  time  and  opportunity  to  assert  his  rights,  and  has  made 
no  effort  to  do  so,  until  after  the  death  of  the  party.  He  is  en- 
titled to  no  favor  under  such  circumstances. 

We  all  agree  that  rejecting  all  the  evidence  objected  to,  ex- 
cept that  which  we  have  decided  was  admissible,  enough  remains 
to  sustain  the  judgment,  which  must  be  affirmed. 
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WOOLFORK'S  ADM'R  vs.  SULLIVAN. 

1.  A  b«na  fide  pnrcliaser  for  Talunblo  consideration  at  n  pablie  sale  by  an 
executor  de  ton  tort  acquires  at  least  a  possession  and  rigiit  of  possession, 
whioli  lie  can  maintain  against  all  the  world  except  tho  legal  representa- 
tive of  the  decodcut,  and  as  against  bim  an  actual  possession  of  which  he 
can  only  bo  deprived  by  suit. 

2.  An  executor  or  administrator  has  power  under  our  statutes  to  compro- 
mise or  settle  witliout  suit  the  choses  in  action'belonging-  to  the  estate. 

8.  When  tho  evidence  is  confliotin;;  on  a  question  of  fact  material  to  the  do- 
fence,  the  plaintiff  is  not  entitled  to  a  charge  asserting  his  right  to  a 
recovery  on  the  whole  evidence. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Detinue  by  Alfred  E.  Going,  as  administrator  de  bonis  non 
with  the  will  annexed  of  Thomas  Woolfork,  deceased,  against 
William  Sullivan,  for  two  negi'o  slaves.  The  pleas  were  non 
detinet  and  the  statute  of  limitations  of  six  years. 

On  the  trial,  plaintiff  proved  the  appointment  of  Ehud  Nos- 
worthy  as  administrator  with  the  will  annexed  of  said  Woolfork 
in  December,  1843,  and  his  own  appointment  as  administrator 
de  bonis  non  on  the  26th  December,  1848  ;  that  said  Woolfork 
owned  said  slaves  at  the  time  of  his  death  in  1840,  that  they 
were  demanded  before  suit  brought,  and  their  value. 

The  defendant  then  offered  in  evidence  the  record  of  the  ap- 
pointment of  Nosworthy  as  administrator,  the  record  of  Wool- 
fork's  will,  and  its  probate.  The  will  is  in  these  words  :  "  I 
give  my  wife  everything  I  possess  during  her  widowhood  ;  if  she 
marries,  she  is  to  have  third ;  not  to  give  security  when  she 
qualifies,  unless  she  marries,  then  to  give  security  immediately. 
Given  under  my  hand  this  14th  July,  1840  ;"  and  was  duly 
signed  and  attested.  Plaintiff  objected  to  the  admission  of  the 
will  and  its  probate,  as  being  irrelevant  to  the  issue  ;  but  his 
objection  was  overruled,  and  he  excepted. 

Defendant  then  offered  in  evidence  a  transcript  of  the  ap- 
praisement of  property  "shown  to  the  appraisers  as  property  of 
said  Woolfork's  estate  by  Nosworthy,  the  administrator,  con- 
taining this  item  under  the  head  of  "  debts  due  the  deceased  :" 
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"  By  John  McKinney,  one  note,  due  29th  April,  1843,"  which 
was  admitted  by  the  court  "  as  evidence  to  show  that  the  note 
given  for  the  negroes  was  received  in  due  course  of  administra- 
tion by  the  first  administrator  in  chief."  Plaintiff  objected  to 
the  admissibility  of  said  transcript,  as  being  irrelevant  and  im- 
material to  the  issues  ;  but  his  objection  was  overruled,  and  he 
excepted. 

Defendant  then  offered  to  prove  that  Elizabeth  Woolfork,  the 
widow  of  the  said  Thomas  Woolfork,  deceased,  although  she 
had  never  qualified  as  executrix,  after  having  given  notice  of  the 
time  and  place  of  sale  in  January,  18-11,  holding  herself  out  as 
executrix,  sold  the  slaves  in  controversy  at  public  auction,  and 
that  one  John  McKinney  became  the  purchaser,  for  the  sum  of 
^723,  which  was  their  full  value.  To  the  admission  of  this 
evidence  the  plaintiff  objected,  because  it  was  wholly  irrelevant 
and  immaterial  to  the  issue,  and  could  not  legally  affect  the 
rights  of  the  parties  to  this  suit ;  but  the  court  overruled  the 
objection,  and  plaintiff  excepted. 

Defendant  then  introduced  a  bill  of  sale  for  said  slaves  from 
Mrs.  Woolfork  to  one  Dempsey  Bonner,  after  having  proved  its 
execution,  and  shown  that  it  was  executed  to  said  Bonner  instead 
of  said  McKinney  by  agreement  between  them  ;  and  an  assign- 
ment endorsed  on  it  by  said  Bonner  to  the  defendant.  Plaintiff 
objected  to  these  papers,  on  the  ground  of  irrelevancy  ;  but  his 
objection  was  overruled,  and  he  excepted. 

Defendant  then  produced  a  note  for  $723,  made  by  said  John 
McKinney,  payable  to  said  Elizabeth  Woolfork  as  executrix  of 
Thomas  Woolfork,  deceased,  dated  January  15,  1841,  and 
proved  that  it  was  the  note  given  by  said  McKinney  for  the  pur- 
chase money  of  said  slaves.  Plaintiff  objected  to  its  admission 
as  evidence,  because  of  irrelevancy  ;  but  the  objection  was  over- 
ruled, and  he  excepted. 

Defendant  further  offered  to  prove  that  said  John  McKinney 
had  paid  to  one  Bartley  Upchurch,  who  was  the  agent  of  Mrs. 
Woolfork,  the  full  amount  of  said  note,  except  the  sura  of  about 
$105,  and  for  this  balance  had  given  a  now  note ;  and  that  after 
the  appointment  of  said  Nosworthy  as  administrator  said  Up- 
church  had  a  settlement  with  him,  as  such  administrator,  and 
passed  over  to  him  said  new  note  as  a  part  of  the  assets  of'  the 
estate.     Plaintiff  objected  to  this  evidence,  on  the  ground  of 
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irrelevancy;  but  bis  objection  was  overruled,  and  be  excepted. 

Defendant  furtber  oflfercd  to  prove  tbat  said  Noswortby,  as 
administrator  of  Woolfork,  coUecte.l  said  note  from  McKinney, 
knowing  at  tbe  time  tliat  it  was  a  part  of  tbc  purcbase  money 
for  said  slaves.  Plaintiff  objected  to  tbis  evidence,  bis  objection 
was  overruled,  and  be  excepted. 

It  was  furtber  proved  tbat  Noswortby,  at  tbe  time  of  bis  said 
settlement  witb  Upcburcb,  knew  tbat  said  slaves  bad  been  sold 
by  Mrs.  Woolfork,  and  tbat  said  note  for  $105  was  for  a  part 
of  tbe  purcbase  money  ;  tbat  tbe  proceeds  of  that  note  consti- 
tuted tbe  only  portion  of  tbe  proceeds  of  said  sale  ever  received 
by  said  Noswortby  ;  tbat  all  tbe  balance  of  said  note  for  tbe 
purcbase  money  bad  been  collected  by  Upcburcb  before  tbe  ap- 
pointment of  Noswortby  as  administrator,  and  about  §425  of 
tbe  proceeds  applied  in  payment  of  debts  contracted  by  said 
Tbomas  Woolfork  in  bis  life-time,  and  §295  applied  in  payment 
of  debts  contracted  by  Mrs.  Woolfork  after  bis  deatb  for  tbe 
use  of  the  family  ;  tbat  a  regular  account  current  was  made  out 
by  Upcburcb  at  the  time  of  said  settlement,  and  full  settlement 
was  made,  witb  tbe  understanding  tbat  any  mistake  should  be 
corrected ;  that  Upcburcb  then  passed  over  to  Noswortby  tbe 
note  above  referred  to,  and  between  §200  and  §300  in  cash,  tbe 
proceeds  of  tbe  property,  and  Noswortby  gave  him  a  receipt 
therefor,  but  gave  him  no  release  or  discbarge  from  any  liability 
which  he  might  be  under  for  having  intermeddled  with  the  estate 
of  said  Woolfork. 

There  was  some  proof  tending  to  show  a  final  settlement  and 
satisfaction  between  Noswortby  and  Mrs.  Woolfork  for  her  sale 
of  tbe  property,  but  as  to  this  it  was  doubtful.  It  was  also 
shown  tbat  Mrs.  Woolfork  married  in  tbe  A\ll  of  1843,  and  tbat 
said  Tbomas  Woolfork  left  six  or  seven  children  living  at  tbe 
time  of  bis  death,  some  of  Avbom  were  still  living.  There  was 
also  some  other  proof  in  relation  te  tbe  value  of  tlic  slaves,  and 
tbis  was  all  tbe  evidence  in  tbe  cause. 

The  court  charged  the  jury,  tbat  tbe  sale  made  by  Mrs. 
Woolfork  of  the  slaves  in  controversy  was  a  nullity  and  void, 
but  tbe  administrator  in  chief,  Noswortby,  after  be  was  duly 
qualified,  bad  tbe  right  to  waive  the  tort,  and  sue  Mrs.  Wool- 
fork  for  tbe  money ;  and  tbat  having  tbis  right,  he  bad  also  the 
right  to  receive  their  value  from  Mrs.  Woolfork  or  her  agent, 
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Upcliurch  ;  and  if  the  jury  believed  from  the  evidence  that  said 
Nosworthy,  as  such  administrator  in  chief,  had  received  from 
said  Upchurch,  or  from  McKinney,  or  from  both,  full  satisfac- 
tion for  the  value  of  said  slaves,  then  plaintifi'  cannot  recover  in 
this  action.     To  this  charge  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge,  that,  if  the  jury 
believed  from  the  evidence  that  the  whole  amount  for  which  said 
slaves  were  sold  by  Mrs.  Woolfork  was  not  actually  paid  in 
cash  to  said  Nosworthy,  t^e  administrator  in  chief,  although 
they  might  believe  that  a  settlement  of  the  claim  was  acknowl- 
edged to  have  been  made  by  Nosworthy  to  Upchurch,  in  whose 
hands  the  money  was,  it  would  not  amount  to  a  satisfaction 
which  would  authorize  a  verdict  for  the  defendant.  This  charge 
the  court  gave,  but  with  this  qualification  :  "that  a  mere  ac- 
knowledgment of  satisfaction  was  not  sufficient,  but  there  must 
be  an  actual  satisfaction  in  cash  or  its  equivalent.  If  the  jury 
believe  from  the  proof  that  a  part  was  received  in  money  from 
Upchurch,  and  a  part  in  the  note  of  McKinney,  the  purchaser 
of  the  negroes,  which  was  afterwards  paid  to  Nosworthy,  and 
the  balance  was  in  discharge  of  debts  against  the  estate  of 
Thomas  Woolfork,  deceased,  which  Upchurch  had  paid  as  the 
agent  of  the  widow,  and  these  vouchers  were  taken  by  Noswor- 
thy in  due  course  of  administration,  then  plaintiff  cannot  recov- 
er."    To  this  qualification  of  the  charge  the  plaintiff  excepted. 

Plaintiff  further  requested  the  court  to  charge  the  jury,  that, 
if  they  believed  the  evidence  in  the  case,  they  must  find  for  the 
plaintiff;  which  charge  the  court  refused,  for  the  reason  that 
there  was  some  conflict  in  the  evidence  as  to  whether  full  sat- 
isfaction was  received  by  the  administrator  for  the  slaves  sued 
for. 

The  errors  assigned  are  :  1.  In  admitting  testimony  against 
plaintiff  's  objections,  as  shown  in  the  bill  of  exceptions  ;  2.  In 
refusing  to  charge  as  requested  by  plaintiff,  and  in  giving  the 
charges  excepted  to. 

S.  F.  Hale  and  J.  L.  Martin,  for  plaintiff  in  error: 

1.  The  admission  of  irrelevant  testimony  against  the  objec- 
tion of  the  adverse  party,  is  error.^-9  Ala.  534 ;  4  Ala.  40. 

2.  The  title  to  the  personal  estate  of  a  deceased  person  vests 
in  his  personal  representative  when  appointed,  and  has  relation 
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back  to  the  deatli  of  the  testator  or  intestate  ;  and  a  sale  there- 
of, if  raado  by  any  other  person,  or  €  von  by  the  personal  rep- 
resentative otherwise  than  us  provided  by  statute,  is  void,  and 
confers  no  riglits  upon  the  vendee. — 12  Ala.  532  ;  15  Ala.  707; 
i)  Ala.  912;  4  Ala.  443;  12  Ala.  298;  10  Peters  IGl  ;  4 
Munford  174;  4  Ilarr.  108;  18  Ala.  828.  The  estate  cannot 
be  divested  of  title  in  any  other  way  than  as  provided  by  law. 
1  Howard's  Miss.  R.  5G1, 

3.  In  an  action  of  detinue,  the  legal  title  only  is  in  contro- 
versy ;  and  the  only  inquiry  in  this  case  is,  has  the  estate  of 
Woolfork  been  divested  of  the  legal  title  to  the  slaves  in  con- 
troversy. The  equitable  rights  of  the  parties  cannot  be  regard- 
ed.—14  Ala.  182  ;  C  S.  &  M.  78. 

4.  If  the  administrator  in  chief,  Nosworthy,  liad  sold  these 
slaves  otherwise  than  as  provided  by  statute,  although  he  had 
received  the  whole  amount  of  the  purchase  money,  and  appro- 
priated it  in  due  course  of  administration,  the  sale  would  have 
been  void,  and  the  purchaser  would  have  received  no  title. — 4  A. 
443.  He  cannot,  then,  affirm  and  make  valid  the  act  of  anoth- 
er which  is  contrary  to  law,  and  therefore  void,  and  which  he 
himself  could  not  have  done. — 12  Ala.  532. 

5.  Admit  that  an  administrator  in  Alabama  has  ^U  the  pow- 
ers of  an  administrator  at  common  law,  and  can  do  all  the  acts 
which  such  an  administrator  might  do,  except  in  so  far  as  he  is 
inhibited  by  statute  ;  yet,  this  admission  does  not  benefit  the 
defendant,  for,  as  above  said,  the  title  to  the  personal  estate  of 
a  decedent  vests  in  his  personal  representative  when  appointed, 
and  has  relation  back  to  the  death  of  the  decedent.  The  slaves 
in  suit  were  in  the  possession  of  Woolfork  at  the  time  of  his 
death,  and  were  therefore  not  a  chose  in  action,  but  a  chose  in 
possession,  the  title  to  which  vested  in  the  administrator  on  his 
appointment ;  and  the  very  thing  which  the  statute  forbids  is 
the  divestiture  of  this  title  out  of  the  estate  by  the  administra- 
tor, otherwise  than  as  provided  by  statute. 

In  the  case  of  Carpenter  v.  Going,  20  Ala.  587,  this  court 
decided,  that  the  receipt  of  full  satisfaction  by  the  wrong-doer, 
who  had  improperly  disposed  of  property  belonging  to  the  es- 
tate, and  the  application  of  the  amount  so  received  to  the  pay- 
ment of  the  debts  of  the  estate  in  due  couse  of  administration, 
did  not  divest  the  title  of  the  estate  to  the  property.     It  is  ad- 
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mitted  that  the  wrongful  sale  does  not  divest  the  title,  and  the 
above  case  shows  that  the  receipt  of  satisfaction  by  the  estate 
is  equally  ineffectual  for  that  purpose.  And  in  4  Ala.  443,  this 
court  decided,  that,  where  the  administrator  himself  had  com- 
mitted the  wrong,  by  a  sale  of  the  property  of  the  estate  other- 
wise than  as  provided  by  law,  and  received  the  full  value  of  the 
property  in  satisfaction  of  that  wrong,  and  appropriated  it  in 
due  course  of  administration,  yet  the  estate  was  not  divested  of 
the  legal  title  to  the  property.  It  is  certainly  impossible  to 
conceive  how  the  act  of  the  administrator  in  receiving  satisfac- 
tion for  the  wrong  of  another  can  be  more  potent  in  divesting 
the  title  of  the  estate  which  he  represents,  than  the  same  act  of 
his  in  receiving  satisfaction  for  a  like  wrong  done  by  himself. 

E.   W.  Peck,    contra  : 

Administrators  in  this  State  have  all  the  powers  of  adminis- 
trators at  common  law,  except  where  their  powers  are  regulated 
and  limited  by  our  statutes.  By  the  common  law,  they  might 
sell  the  estate  of  their  intestate  at  private  sale.  By  our  statutes 
this  power  is  taken  away,  but  for  injuries  done  to  the  estate  all 
their  common  law  rights  and  remedies  remain  unaffected  by  our 
statutes. — Upchurch  v.  Norsworthy,  15  Ala.  705,  707. 

The  sale  of  the  slaves  sued  for,  made  by  the  widow  of  the 
deceased,  was  void.  It  was  a  wrong  done  to  the  estate — a  con- 
version, not  by  the  widow  only,  but  by  the  purchaser.  On  the 
appointment  of  Nosworthy,  the  administrator  in  chief,  the  title 
vested  in  him,  notwitlistanding  said  sale  ;  yet,  inasmuch  as  they 
were  then  in  the  possession  of  the  defendant,  claiming  to  hold 
them  under  a  purchase  made  in  good  faith  from  the  first  vendee, 
the  right  of  the  administrator  in  chief  was  a  right  of  action 
merely,  (10  Ala.  819;)  and  although,  if  in  possession,  he  could 
not  have  sold  thera  without  complying  with  the  regulations  of  the 
statutes  in  such  cases,  yet,  as  the  possession  was  in  fact  in  an- 
other, and  he  only  had  a  right  in  action,  this  right  he  might 
enforce  by  suit,  or  settle  without  suit ;  and  either  course,  when 
it  resulted  in  a  satisfaction  as  to  these  slaves,  would  be  an  ad- 
ministration pro  tanto  of  the  estate,  and  therefore  the  title  to 
them,  by  operation  of  law,  would  in  such  case  pass  out  of  the 
administrator,  and  vest  in  the  party  in  the  possession. — 1  Wil- 
liams on  Executors  508-9  ;  Upchurch  v.  Norsworthy,  sy-pra  ; 
Beattie  v.  Abercrombie  et  al.,  18  Ala.  9,  18,  19. 
67 
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An  administrator  may  submit  a  claim  of  the  estate  to  arbi- 
tration.—Ailing  V.  Munson,  2  Conn.  694,  G96 ;  1  Brock.  R, 
280,  231.  He  may,  also,  release  all  personal  claims  of  the  es- 
tate, compound  them,  &c. — 18  Ala.  R.  supra,  19  ;  2  Conn.  R. 
supra,  696.  And  if,  in  such  cases,  he  act  in  good  faith,  he  will 
not  be  subject  to  liability  to  any  one  ;  but  if  he  do  not,  and  the 
estate  be  thereby  injured,  he  may  be  liable  to  the  creditors  or 
distributees  as  for  a  devastavit,  but  not  to  the  administrator  de 
bonis  non,  for  the  administrator  de  bonis  non  is  only  entitled  to 
the  goods  and  chattels,  rights  and  credits,  of  the  intestate  that 
remain  unadministered  by  the  administrator  in  chief. 

The  plaintiff  insists,  that  if  Nosworthy,  the  administrator  in 
chief,  had  sold  the  property,  but  not  in  the  way  authorized  by 
the  statute,  the  vendee  would  have  acquired  no  title  by  such 
sale.  The  admission  of  this  proposition  can  do  the  plainiiff  no 
good,  because  it  stops  short  of  the  principle  on  which  the  de- 
fence in  this  case  rests.  But  suppose,  after  such  sale,  and  after 
the  appointment  of  the  plaintiff  as  administrator  de  bonis  non^ 
he  had  elected  to  waive  the  tort,  (and  this  he  might  have 
done  on  the  authority  of  Upchurch  v.  Norsworthy,  adm'r, 
supra,)  and  had  settled  with  the  purchaser,  and  received  the 
value  of  the  property  in  satisfaction  of  his  claim,  and  then  had 
resigned  without  finally  closing  the  administration,  and  another 
administrator  de  bonis  non  had  succeeded  him,  could  such 
second  administrator  de  bonis  non  have  brought  his  action  and 
recovered  the  property,  after  such  settlement  and  satisfaction  7 
Certainly  not ;  he  would  be  barred  by  the  act  of  his  predeces- 
sor.    The  case  in  hand  is,  in  principle,  the  very  case  supposed. 

The  proposition  of  the  plaintiff  depends  mainly  on  the  case 
of  Hopper  v.  Steele,  18  Ala.  828.  The  decision  in  that  case  is 
the  decision  of  a  divided  court — the  late  Chief  Justice  dissent- 
ing, and  Judge  Parsons  agreeing  with  the  opinion  of  the  present 
Chief  Justice,  from  a  supposed  necessity  imposed  on  him  by  the 
decision  in  Swink's  adm'r  v.  Snodgrass,  17  Ala.  653. 

Although  it  is  unnecessary  in  this  case  to  come  in  conflict  with 
the  case  of  Hopper,  adm'r,  v.  Steele,  yet,  I  am  persuaded  that 
that  case  goes  beyond  the  true  limits  of  the  principle  upon 
which  it  is  based.  Every  principle  hath  its  limits.  Truth 
and  error  have  ever  lain  side  by  side,  and  many  a  sincere  in- 
quirer after  truth,  from  the  want  of  due  caution,  or  led  astray 
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by  false  lights,  or  in  the  ardor  of  the  pursuit,  hath  run  beyond 
the  boundaries  of  truth,  and  fallen  into  the  meshes — been  en- 
tangled, overcome  and  taken,  by  the  deceits  and  subtleties  of 
error,  and  remained  a  captive  all  his  days. 

PHELAN,  J. — Where  an  executor  de  son  tort  has  sold  at 
public  sale  the  personal  property  of  a  testator,  and  an  adminis- 
trator is  afterwards  appointed,  what  right  or  interest  in  respect 
to  such  property  vests  in  such  administrator  ?  and  what  are  his 
powers  and  duties  in  reference  thereto  by  the  laws  of  Alabama? 
These  are  the  questions  presented  for  our  decision  by  the  case 
at  bar. 

The  sale  of  the  personal  chattels  of  a  testator  by  one  who 
usurps  the  office  of  executor  whether  wilfully  or  ignorantly,  and 
who  is  styled  executor  de  son  tort,  is  unlawful,  whether  it  be 
public  or  private,  and  conveys  to  the  purchaser  no  title.  That 
is  clear.  Hence  the  sale  by  Mrs.  Woolfork  conveyed  no  title 
to  the  slaves  in  controversy,  and  was  a  conversion  of  the  prop- 
erty of  the  estate,  in  her  and  her  vendee.  Still  it  conveyed 
what  she  had,  the  possession.  Being  in  possession  as  widow, 
(for  she  was  widow  and  sole  legatee,)  and  holding  herself  out  as 
executrix,  she  advertised  and  sold  this  property  as  such  at  pub- 
lic sale,  and  McKinney,  defendant's  vendor,  became  the  pur- 
chaser, in  good  faith  and  for  a  full  consideration.  There  can- 
not be  any  doubt  that  he  acquired  thereby  at  least  a  possession 
and  a  right  of  possession,  which  he  could  maintain  against  all 
the  world  except  the  administrator  of  Woolfork.  He  is  surely 
in  no  worse  condition  than  a  vendee  from  an  administrator  by  a 
private  sale,  which  the  statute  expressly  forbids,  and  which  our 
courts  have  repeatedly  pronounced  to  be  absolutely  void. — 
Clay's  Digest  223  §  §  13,  14  ;  4  Ala.  442.  And  yet  such  a 
vendee  will  be  protected  in  his  possession  against  every  one  but 
the  administrator  de  bonis  non.  Even  the  administrator  himself 
who  made  the  sale  cannot  reclaim  the  possession,  for  he  is  estop- 
ped by  his  acts  from  the" right  to  sue,  (Pistole  v.  Street,  5  Por. 
64,)  and  an  execution  against  the  goods  and  chattels  of  the  tes- 
tator cannot  be  levied  on  the  property  so  as  to  take  it. — 4  Ala. 
442,  supra. 

We  are  then  constrained  to  hold,  that  a  bona  fide  purchaser, 
for  a  valuable  consideration,  at  a  public  sale  made  by  an  exocu- 
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tor  de  son  torty  aciuircs  a  right  of  possession  in  a  personal  chat- 
tel which  ho  umy  muinlain  and  defVnd  against  every  one  but  the 
proper  legal  representative  of  the  testator ;  and  that,  further- 
more, he  uc(iuircs  un  actual  poRseseiou  as  against  him  also,  of 
which  he  cannot  be  lawfully  deprived  against  his  will  except  by 
suit. 

The  necessary  conclusion  from  these  premises  is,  that  the  in- 
terest or  right  which  an  administrator  acquires  under  such  cir- 
cumstances is  a  right  of  action  only,  what  is  called  a  chose  in 
action^  when  wo  mean  to  speak  of  it  as  property,  as  some- 
thing that  has  value,  like  a  promissory  note  in  its  general  na- 
ture, though  difl'eriug  in  some  respects. 

2.  The  question  now  remains.  What  are  the  rights  and  pow- 
ers of  an  executor  or  administrator  respecting  the  clioses  in  ac- 
tion of  his  testator  or  intestate'?  Can  he  compromise  or  settle 
them  without  brhigiug  suit  ? 

We  do  not  understand  the  doctrine  to  be  questioned  on  either 
hand,  that  an  executor  or  administrator  in  this  State  has  all 
the  rights  and  powers  which  he  has  by  the  common  law,  except 
so  far  as  those  rights  and  powers  have  been  modified  or  abridged 
by  statute. 

But  the  power  of  an  executor  or  administrator  to  compromise 
actions  pending  in  favor  of,  or  rights  of  action  belonging  to  the 
testator  or  intestate,  by  the  common  law,  if  done  bona  fidt^  is 
not  denied,  and  this  power  has  not  been  affected  by  statute  in 
Alabama.  It  can  hardly  be  insisted  that  the  statute  (Clay's 
Digest  223  §  18)  which  directs  the  mode  in  which  executors  and 
iidmiuistrators  shall  proceed  to  effect  a  sale  of  the  "  personal 
estate  of  any  testator  or  intestate,"  and  directs  that  it  shall  be 
done  publicly,  and  at  a  certain  place  and  within  certain  hours, 
was  intended  to  embrace  the  notes  and  bonds  or  open  accounts 
due  to  a  testator  or  intestate.  Such  a  thing  has  never  been 
heard  of  in  the  country.  Much  less  could  it  have  been  intend- 
ed to  relate  to  choses  in  action,  whose  value  would  be  still  more 
obscure  at  a  public  sale.  It  follows  that  un  executor  or  admin- 
istrator in  this  State  has  the  power  in  question,  and  by  neces- 
sary con8C(iuenco  the  right,  to  this  extent,  at  least,  to  transfer 
by  private  sale  or  contract  the  choses  in  action  over  which  this 
power  to  compromise  and  settle  without  suit  exists  ;  for  what  is 
the  release  of  an  action  already  begun,  or  the  transfer  of  a  right 
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of  action,  but  a  private  sale  of  the  benefit  or  interest  to  be  de- 
rived from  it  1 

Following  up  these  conclusions  we  may  say,  the  sale  of  these 
slaves  by  Mrs.  Woolfork  was  an  unlawful  conversion  of  the 
property  of  the  estate  ;  yet,  by  the  transaction  McKinney  was 
invested  with  a  possession,  which  could  not  be  lawfully  taken 
away  except  by  suit.  No  execution  could  be  levied  on  them  as 
the  property  of  Woolfork,  the  testator,  and  it  "would  amount  to 
a  trespass  for  any  to  attempt  to  take  them  by  mere  force. — 
When  Nosworthy  was  appointed  administrator  of  Woolfork,  he 
had  in  respect  to  these  slaves  nothing  left  in  him  but  a  right  of 
action,  with  several  modes  of  prosecuting  that  right,  either  of 
which  he  might  pursue  ;  detinue  or  trover  against  the  person  in 
possession  ;  trover  against  the  widow  Woolfork,  or,  if  the 
purchase  money  had  been  received  by  her,  or  her  agent,  of  Mc- 
Kinney, he  might  waive  the  iort  and  bring  an  action  against  her 
for  that  amount  of  money  of  the  testator  had  and  received  to 
his  use. 

Having  this  right  and  such  an  interest  and  no  more,  and  being 
invested  by  his  office  and  the  law  with  the  power,  in  his  discre- 
tion, to  bring  suit  or  to  compromise  and  settle  the  claim  without 
suit,  he  was  not  absolutely  bound  to  sue  and  recover  the  prop- 
erty itself,  or  have  its  value  ascertained  by  suit ;  but,  if  acting 
bo7ia  fide,  without  fraud  or  collusion,  he  might  settle  the  claim 
without  suit,  and  release  and  discharge  this  right  of  action  to 
any  of  these  parties  for  a  valuable  consideration.  The  interests 
of  creditors  and  distributees  require,  as  Ave  feel  well  persuaded, 
that  executors  and  administrators  should  have  such  a  power. — 
A  judicious  and  timely  compromise  would  often  prove  highly 
beneficial  to  creditors  and  distributees.  The  fidelity  of  the  ad- 
ministrator, the  bona  fides  of  his  conduct  in  making  such  settle- 
ment or  compromise,  would  be  always  open  to  inquiry  by  the 
parties  in  interest. 

These  principles,  if  correct,  establish  the  right  of  the  admin- 
istrator, Nosworthy,  to  receive  satisfaction  from  Mrs.  Wool- 
fork  or  McKinney,  or  both,  without  suit,  for  the  unlawful  con- 
version of  the  slaves  in  controversy.  He  was  at  liberty  to  elect 
whether  he  would  do  this  or  sue,  being  responsible  of  course  to  the 
legatees  and  distributees  on  settlement  for  the  exercise  of  a 
sound  discretion,  and  for  honest  intentions  in  making  such 
election. 
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The  charge  given  by  the  court  below  was  in  conformity  with 
the  foregoing  views,  as  was  also  the  qualification  annexed  to  the 
charge  as  requested  by  plaintiff. 

The  request  of  the  plaintiff,  to  charge  that  he  was  entitled  to 
a  verdict  upon  the  whole  evidence,  was  correctly  refused,  be- 
cause, on  one  material  question  of  fact  the  testimony  was  con- 
flicting. 

We  find  no  error  in  the  record,  and  the  judgment  below  is 
aflSrmed. 


HALSTEAD  et  al.  vs.  SHEPARD. 

In  (Ictennining  tbc  question  of  multifariousness  the  court  can  look  to 
the  bill  only,  and  not  to  the  answers  or  proof. 

A  bill  is  not  multifarious,  which  seeks  to  establish  complainant's  inte- 
rest aa  a  partner  in  certain  notes  payable  to  the  partnership,  which  are 
alleged  to  have  been  fraudulently  transferred  by  his  co-partner  to  the 
other  defendonts,  by  separate  assignments  made  at  diflfercnt  times. 

When  a  note  payable  to  a  partnership  is  transferred  by  one  of  the  part- 
ners in  payment  of  his  individual  debts,  tlie  purchaser  acquires  only  the 
assignor's  interest,  and  holds  the  note  subject  in  equity  to  the  claim  of 
the  other  partners. 

And  an  assignee  who  purchases  for  cash,  after  the  maturity  of  the  note 
and  while  it  is  in  the  hands  of  an  attorney  for  suit,  relying  upon  his 
assignor's  representations  as  to  the  state  of  accounts  between  his  co- part- 
ner and  himself  and  his  right  to  dispose  of  the  note,  is  affected  with 
notice  of  the  other  partner's  interest  upon  a  settlement  of  the  partnership 
accountc. 

I.  Ordinarily,  during  the  existence  of  the  partnership,  one  partner,  acting 
within  the  scope  of  the  partnership  business,  may  sell  and  dispose  of  the 
entire  interest  in  the  partnership  effects ;  but  when  the  firm,  though  not 
formally  dissolved,  has  closed  its  business,  and  reduced  all  its  assets  to 
the  shape  of  two  notes  payable  to  the  firm,  if  one  partner  fraudulently 
transfers  these,  the  purchaser  takes  them  subject  to  the  other  partner's 
equity. 

I.  The  answer  of  one  defendant  cannot  be  used  as  evidence  against  his  co- 
defendants  in  stating  an  account  before  the  master;  but  if  the  other  answers 
and  proof  in  the  cause  show  a  greater  balance  ogainst  them  than  the 
account  as  stated  on  the  basis  furnished  by  the  answer,  it  is  error  without 
injury. 


JUNE  TERM,  1853.  659 

Halstead  et  al.  v.  Shepard. 
Appeal  from  the  Chancery  Court  at  Monroeville. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  was  a  bill  filed  by  Alfred  Shepard,  the  appellee,  against 
Benjamin  H. Halstead,  his  late  co-partner,  Wilson  Ashley,  Eli- 
jah McCrcary,  Willis  Strickland  and  William  Thomas  as  ad- 
ministrator of  Joseph  Thomas,  deceased.  It  alleges  that  com- 
plainant and  said  Halstead  entered  into  a  co-partnership  for  the 
purpose  of  building  a  mill  in  Conecuh  County  ;  that  in  pursu- 
ance of  said  agreement,  they  built  in  company  a  saw  and  grist 
mill,  and  run  the  same  for  a  certain  time  named  in  said  bill ; 
that  they  afterwards  sold  out  the  mills,  with  the  lands  on  which 
they  were  situate,  and  all  their  improvements,  to  one  Joseph 
Thomas,  for  four  hundred  thousand  feet  of  lumber  to  be  deliver- 
ed at  a  certain  place  named,  to-wit :  the  head  waters  of  Pensa- 
cola  Bay,  within  a  given  time,  and  delivered  to  the  said  Thomas 
the  possession  thereof;  that  a  small  part  of  the  lumber  was  de- 
livered, but  there  being  a  breach  of  the  contract,  the  said  Hal- 
stead, who  was  left  to  wind  up  the  partnership  aflfairs,  whilst  the 
complainant  had  gone  to  Florida  in  order  to  receive  and  dispose  of 
the  lumber  agreed  to  be  paid  for  said  mill,  sued  out  an  attach- 
ment against  the  said  Thomas,  and  had  levied  or  was  about  to 
levy  upon  property,  when  said  claim  was  adjusted  by  the  said 
Thomas  giving  to  the  said  Halstead  two  certain  notes,  payable  to 
the  said  Halstead  &  Shepard,  made  by  the  said  Joseph  Thomas, 
with  one  William  Thomas  and  one  John  S.  Leigh  as  sureties, 
one  note  for  the  sum  of  $2050,  and  one  for  the  sum  of  $2650, 
each  dated  March  12,  1840,  and  each  payable  on  the  first  day 
of  March  next  after  the  date  thereof;  that  the  notes  were  unpaid 
at  maturity,  and  suits  were  commenced  thereon  the  next  day  in 
the  Circuit  Court  of  Conecuh  County,  where  all  the  makers  re- 
sided, by  Messrs.  Parsons  &  Cooper,  attorneys  at  law ;  that 
before  judgment  was  obtained,  however,  the  said  Jos.  Thomas 
departed  this  life,  and  William  Thomas  administered  on  his  es- 
tate ;  that  judgment  was  rendered  against  the  said  William 
Thomas  and  the  said  Leigh,  on  each  of  the  said  notes,  in  the 
name  of  Halstead  &  Shepard ;  that  the  complainant  was  inform- 
ed that  the  defendant  Ashley  had  or  claimed  to  have  some  in- 
terest in  one  of  the  notes,  which  he  acquired  from  the  said  Hal- 
stead by  shaving  the  same,  or  at  a  usurious  rate  of  discount, 
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and  that  the  other  <i  :  ts  also  claimed  sotno  interest  in  the 

other  of  the  notes,  ^vhich  they  had  acquired  in  like  manner  or  in 
payment  of  a  debt  due  and  owing  to  them  by  the  »\x'u\  Halstead 
individually. 

The  bill  charges  that  the  said  Ashley,  McCreary  and  Strick- 
hmd  obtained  possession  of  the  papers,  or  an  interest  in  the 
judgments  based  upon  tliem,  from  the  said  Halstead,  fraudu- 
lently and  colluding  with  him,  with  an  intent  to  cheat  the  com- 
plainant out  of  his  said  interest  therein  ;  that  in  the  partnership 
existing  in  the  building  of  the  said  mill  between  complainant  and 
the  said  Halstead,  they  were  equally  interested,  and  the  said 
complainant  expended  as  much,  or  about  as  much  money  as  the 
said  Halstead,  and  that  the  complainant  is  entitled  to  one  half 
of  the  said  notes.  The  bill  calls  upon  the  said  defendants  to 
make  known  their  actual  or  pretended  interest  in  the  said  notes, 
by  what  means  that  interest  was  acquired,  what  was  paid  for  said 
notes,  and  in  what  manner  ;  and  prays  that  the  partnership  ao- 
count  be  settled  between  the  complainant  and  the  said  Halstead, 
and  that  the  one  half  of  the  said  notes  be  decreed  to  belong 
to  the  said  complainant.  The  bill  charges  that  the  said  Hal- 
stead is  insolvent,  and  that  he  and  the  other  defendants  refused 
to  acknowledge  the  rights  of  complainant,  or  to  give  him  any 
part  of  said  notes  ;  that  they  have  been  paid  by  the  said 
Thomas,  administrator,  and  the  money  is  in  the  hands  of  the 
said  defendants.  The  bill  alleges  that  the  notes  have  been 
transferred  to  Ashley,  McCreary  and  Strickland,  but  in  what 
manner  is  not  stated,  and  alleges  such  transfer  to  have  been 
made  with  notice  to  all  of  them  of  the  rights  of  the  complain- 
ant, and  that  they  hold  them  in  such  manner  as  to  enable  the 
complainant  to  call  upon  them  to  pay  to  him  his  portion  of  said 
notes. 

Each  of  the  defendants  answers  separately,  and  each  admits 
the  existence  of  the  partnership,  the  building  and  sale  of  the 
mill,  the  taking  of  the  notes,  and  the  sfits  thereon,  as  stated  in 
the  bill.  They  all  admit  thajt  judgments  were  rendered  in  the 
Circnit  Court  of  Conecuh  County  on  said  notes,  both  against 
said  William  Thomas  and  said  Leigh,  the  sureties  of  Joseph 
Thomas,  and  also  against  the  said  William  Thomas,  adminis- 
trator of  the  said  Joseph,  deceasefl ;  that  one  of  these  judg- 
ments was  for  $2779  58  on  the   larger  note,  and  the  other  for 
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the  sum  of  $1124  75  on  the  smaller  note,  the  credits  to  •which  it 
was  entitled  reducing  it  to  that  amount. 

The  said  Halstead  states  that,  prior  to  the  rendition  of  said 
judgments,  he  transferred  Parsons  &  Cooper's  receipt  for  the 
larger  note  to  the  said  Ashley  for  the  sum  of  $2000  in  cash  ; 
that  the  judgments  on  these  notes  were  rendered  at  the  Fall 
term  of  the  court  in  1841 ;  that  in  August,  1842,  he  transfer- 
red $814  75  of  the  smaller  judgment  to  the  said  Strickland  in 
payment  of  a  debt  which  he  owed  to  the  said  Strickland,  and  on 
the  29th  day  of  September,  1842,  he  transferred  the  balance  of 
the  said  smaller  judgment  to  the  said  McCreary  in  payment  of 
a  debt  which  he  owed  to  the  said  McCreary ;  all  these  transfers 
were  made  in  the  name  of  Halstead  &  Shepard ;  admits  that 
the  said  complainant  had  a  half  interest  in  said  notes,  and  that 
said  complainant  was  indebted  to  him  only  in  the  sum  of  $139  99, 
and  this  amount  paid  to  him  will  make  their  accounts  square,  ex- 
cluding entirely  the  two  notes  ;  that  at  the  time  he  transferred 
the  receipt  to  the  larger  note  to  the  said  Ashley  he  told  said 
Ashley  that  he  had  about  $1200  of  notes  against  said  com- 
plainant, and  judging  at  that  time  by  what  the  lumber  in  his 
opinion  ought  to  have  brought,  the  said  complainant,  who  had 
received  the  lumber,  ought  to  have  been  indebted  to  him  about 
$300  ;  but  on  striking  a  balance  of  accounts  it  appears  that  the 
said  complainant  was  indebted  to  him  only  about  $139  99,  as 
above  stated  ;  denies  that  he  refused  to  settle  with  the  com- 
plainant, and  alleges  his  willingness  to  do  so  at  all  times  ;  ad- 
mits that,  at  the  present  time,  he  is  insolvent ;  states  that  he 
could  have  commanded  $1200  in  notes  against  the  complainant 
at  the  time  he  sold  the  note  to  Ashley,  but  the  complainant  told 
him  that  he  was  insolvent,  and  urged  him  not  to  purchase  said 
notes,  and  he  did  not  do  so  ;  denies  all  fraud  and  all  collusion  or 
combination  of  every  kind  whatsoever. 

The  answer  of  McCreary  and  Strickland  admits  that  they 
purchased  their  respective  interests  in  the  said  judgment  for 
debts  due  them  by  said  Halstead  individually  ;  deny  all  fraud  ; 
deny  that  they  had  any  notice  that  one  half  of  the  judgment 
belonged  to  complainant ;  admit  that  the  portion  of  the  judg- 
ment owned  by  each  of  them  has  been  settled  by  the  said  Thom- 
as ;  deny  that  they  knew  Halstead  was  insolvent  at  the  time 
that  they  purchased  said  judgment. 
68 
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The  answer  of  Ashley  admits  that  he  purchased  the  larger 
note,  or  rather  the  receipt  for  the  larger  note,  of  the  said  Hal- 
stead,  for  the  consideration  and  in  the  manner  detailed  by  him  ; 
states  that  ho  was  informed  and  believed  that  complainant  had 
received  his  full  share  of  the  partnership  effects,  and  that  upon 
a  fair  accounting  between  the  said  Halstead  and  said  complain- 
ant, he,  the  said  Halstead,  would  owe  nothing  to  the  complain- 
ant; states  that  he  thought  then,  and  now  believes,  that  the  said 
Halstead  had  the  full  right  and  power  to  transfer  the  entire  inte- 
rest in  the  note  to  him.  "  Wherefore,"  he  says,  "he  charges 
and  affirms  that  he  purchased  said  note  without  any  notice  or 
knowledge  of  any  interest  which  said  complainant  had  therein, 
further  than  was  apparent  on  the  face  of  the  note  ;  and  the  said 
Halstead  told  him  expressly,  that  he,  Halstead,  had  claims 
against  the  complainant  for  more  than  his  interest  in  said  notes; 
denies  all  fraud  and  all  combination ;  admits  that  said  note  has 
been  paid  and  settled  by  the  said  Thomas  ,  denies  that  Hal- 
stead was  insolvent  at  the  time  the  note  was  transferred  to  him, 
but  alleges  that  he  was  solvent  and  in  good  credit ;  denies  that 
he  has  any  interest  in  common  with  the  said  McCreary  and  the 
said  Strickland. 

William  Thomas  answers  the  bill  also,  but  there  is  nothing  in 
his  answer  differing  from  that  of  the  other  defendants,  and  it  is 
not  deemed  necessary  to  state  any  of  the  facts  which  it  contains. 

The  defendants  demurred  to  the  bill  for  multifariousness,  but 
the  demurrer  was  overruled. 

Several  witnesses  were  examined,  but  it  is  not  deemed  neces- 
sary that  any  of  the  testimony  should  be  stated,  except  that  of 
one,  viz.,  Laird  B.  Flemming.  In  answer  to  one  of  the  inter- 
rogatories propounded  to  him,  he  says  :  "  In  February,  1841, 
I  asked  Halstead,  in  Mr,  Ashley's  presence,  if  I  could  effect  a 
trade  with  Shepard  for  his  half  of  the  Thomas  notes,  which 
were  given  for  a  saw  mill  on  Bottle  creek,  near  Brooklin, 
whether  he  would  give  me  Shepard's  part  of  the  note.  Mr. 
Halstead  replied  to  me,  that  he  was  garnisheed  by  John  Camp- 
bell, of  Pensacola,  for  the  amount  of  Shepard's  part  of  that 
claim.  Mr.  Halstead  distinctly  acknowledged  one  half  of  the 
notes  received  for  the  mill  was  the  property  of  Mr.  Shepard, 
and  in  the  presence  of  Mr.  Ashley.  I  cannot  be  mistaken 
about  Mr.  Ashley's  hearing  the  conversation  between  Mr.  Hal- 
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stead  and  myself,  because  he,  Mr.  Ashley,  remarked  at  the 
same  time,  that  he  was  surprised  at  Mr.  Halstead's  being  gar- 
nisheed  on  Mr.  Shepard's  account.  Mr.  Halstead  further  sta- 
ted to  Mr.  Ashley  and  myself,  that  he  had  had  offers  for  the 
notes  so  as  to  have  realized  the  amount  of  the  notes  by  discount- 
ing the  lawful  interest,  but  he  had  not  done  it,  nor  did  he  think 
he  ought  to  do  it  until  he  could  hear  from  Shepard.  Halstead 
further  stated  to  me  and  Ashley,  that  he,  Ashley,  had  offered 
him,  Halstead,  fifteen  per  cent,  discount  for  the  notes,  the  whole 
amount  of  which,  I  think,  was  $4000- 

"At  the  conclusion  of  the  conversation  between  Halstead, 
Ashley  and  myself,  above  referred  to,  Mr.  Halstead  remarked, 
that  he  could  have  made  a  good  trade  with  Ashley  so  far  as  his 
interest  in  the  notes  was  concerned,  but  that  he  did  not  feel  wil- 
ling to  do  it  without  Shepard's  approbation  and  consent,  and 
further,  that  if  Mr.  Campbell  withdrew  his  proceedings  against 
Shepard,  he,  Halstead,  would  inform  me,  when  Shepard  and  my- 
self could  go  up,  and  he  would  close  the  matter." 

On  the  final  hearing,  the  Chancellor  decreed  the  complainant 
the  relief  which  he  prayed,  and  ordered  a  reference  to  the  mas- 
ter to  take  and  state  the  account  between  the  partners,  and 
ruled  that  only  such  interest  in  the  two  notes  passed  to  the  re- 
spective purchasers  as  the  said  Halstead  had,  and  further  de- 
creed that  said  parties  who  had  received  the  money  on  said 
notes  should  refund  to  the  complainant  the  proportion  to  which 
he  should  be  found  entitled,  on  the  taking  and  stating  the 
account  as  aforesaid. 

The  rendering  of  this  decree  is  assigned  for  error.  In  ma- 
king up  the  account,  the  master  used  the  answer  of  the  said 
Halstead  as  evidence  against  the  other  defendants,  Ashley,  Mc- 
Creary  and  Strickland.  To  this  the  defendants  below  excepted, 
and  the  exception  was  overruled,  both  by  the  master  and  the 
Chancellor,  and  that  is  also  assigned  for  error, 

F.  S.  Blount  and  Thos.  H.  Watts,  for  appellants  : 
The  bill  is  multifarious.  There  is  no  connection  whatever 
shown  between  Ashley  and  the  other  defendants  McCreary  and 
Strickland.  They  claim  separate  and  distinct  interests,  and  by 
altogether  a  different  title. — Colburn  et  al.  v.  Broughton  et  al., 
9  Ala.  851,  and  authorities  there  cited ;  Turnipseed  v.  Godd- 
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win  et  al,,  9  Ala.  872  ;  Mcintosh  v.  Alexander,  16  Ala.  87 ; 
Folder  v.  Davis,  17  Ala.  422,  424.  The  opinions  in  the  two 
cases  last  cited  were  delivered  by  Judge  Dargan,  and  they  are 
particularly  referred  to  as  an  answer  to  his  argument  in  this 
case.  There  is  here  no  common  ground  of  defence ;  the  relief 
may  be  perfectly  made  out  as  to  McCreary  and  Strickland, 
without  affecting  Ashley's  defence  in  the  slightest  degree.  His 
case  is  wholly  distinct  from  theirs,  and  he  claims  a  judgment  in 
no  manner  connected  with  theirs. 

There  was  a  complete  remedy  at  law,  as  to  all  the  defendants 
except  Halstead.—r White  v.  Toles  and  Dunlap,  7  Ala.  569 ; 
Burwell  &  Clarke  v.  Springfield,  15  Ala.  273. 

The  bill,  answers  and  proof,  so  far  as  Ashley  is  concerned, 
show  that  he  purchased  the  note  on  Thomas,  payable  to  Hal- 
stead  &  Shepard,  from  Halstead,  one  of  the  partners.  All 
fraud  and  collusion,  charged  in  the  bill,  are  fully  and  positively 
denied  by  the  answers  of  Ashley  and  Halstead,  and  no  proof  is 
taken  to  sustain  such  allegations.  The  charge  that  Ashley 
knew,  at  the  time  he  purchased  the  note,  of  Halstcad's  inten- 
tion to  defraud  his  partner,  is  expressly  denied,  and  is  wholly 
unsustained  by  proof.  The  charge  that  Halstead  was  insol- 
vent, and  that  this  fact  was  known  to  Ashley  when  he  pur- 
chased, is  positively  denied  by  Ashley,  and  no  proof  is  taken  to 
sustain  it.  The  only  proof  of  Halstead's  insolvency,  is  his  own 
answer,  in  whicli  he  admits  his  insolvency  at  the  time  the  bill 
was  filed,  nearly  two  years  after  Ashley's  purchase.  This  was 
no  proof  as  against  Ashley,  even  if  it  related  back  to  the  time 
of  his  purchase.  The  whole  case  made  by  the  bill  and  proof, 
so  far  as  Ashley  is  concerned,  is,  whether  one  partner,  whilst 
the  partnership  is  in  existence,  has  the  right  to  sell  or  dispose  of 
the  property  and  choses  in  action  belonging  to  the  firm  for  val- 
uable consideration ;  and  this  question  presents  no  diflSculty. — 
All  the  elementary  authors,  as  well  as  numerous  adjudications, 
show  that  he  has  this  power. — Story  on  Partnership  138  §  94, 
140  §  §  103,  104,  105  ;  Collycr  on  Partnership  368  §  §  394, 
395,400;  CuUum  v.  Bloodgood,  15  Ala.  34;  Harrison  v. 
Sterry,  5  Cranch  300 ;  Winship  v.  Bank  of  the  United  States, 
5  Peters  560,  563 ;  Arnold  v.  Brown,  24  Pick.  89 ;  1  Metcalf 
518 ;  1  Brock.  456 ;  3  Johns.  70 ;  4  Johns.  277  ;  5  Hill  N. 
Y.  163  ;  1  Barbour  648 ;  2  Paige  810. 
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E.  S.  Dargan  and  S.  F.  Rice,  contra  : 

1.  Assuming  the  case  made  by  the  bill  to  be  true,  and  the 
acts  of  the  defendants  to  the  bill  in  reference  to  the  notes  and 
the  judgments  thereon  founded,  amounted  to  a  breach  of  trust 
in  which  all  the  defendants  are  implicated,  and  authorized 
the  complainant  as  the  injured  cestui  que  trust  to  come  into 
equity  and  assert  his  right  to  one  half  the  money  called 
for  by  the  notes  and  judgments.  The  object  of  the  bill  is, 
to  secure  a  trust  fund  in  the  hands  of  the  several  defendants, 
who,  by  their  participation  with  the  trustee,  in  a  breach  of  trust, 
had  acquired  possession  of  portions  of  the  trust  fund. — El- 
dridge  v.  Furner,  11  Ala.  R.  1056  ;  May  v.  Nabors,  6  Ala. 
24 ;  Lucas  v.  Kernodle,  2  Ala.  199  ;  Collyer  on  Partnership 
§  §  179  to  185 ;  Crawshay  v.  Collins,  15  Ves.  R.  326. 

2.  The  cases  from  the  Alabama  Reports  above  cited  conclu- 
sively prove,  that  even  if  Halstead  had  transferred  the  legal 
title  to  the  whole  of  the  notes  to  his  co-defendants,  such  trans- 
fer would  have  conveyed  to  them  only  "'  the  beneficial  interest 
in  that  part  which  belonged  to  the  assignor  ;  and  as  to  the  res- 
idue, the  assignee,  who  stands  in  the  shoes  of  the  assignor,  will 
be  a  trustee  for  those  who  are  beneficially  entitled  to  it ;"  and 
that  "  the  assignee  of  a  note,  for  valuable  consideration  and 
without  notice,  was  affected  by  a  latent  equity  subsisting  be- 
tween the  parties." — 2  Ala.  R.  202.  But  Halstead  never  did 
transfer  the  legal  interest  in  the  notes  to  any  person,  nor  did  the 
complainant. — 6  Ala.  26. 

3.  The  foregoing  authorities  also  prove  that,  inasmuch  as  the 
only  interest  the  co-defendants  of  Halstead  can  pretend  to  have, 
is  a  mere  equitable  interest,  their  equity  is  younger  than  com- 
plainant's, and  inferior  in  every  point  of  view  to  it,  at  least  to 
the  extent  of  one  half  the  whole  fund. — See  also  Donelson  v. 
Posey,  13  Ala.  R.  752,  771 ;  Felder  v.  Davis,  17  Ala.  418  ; 
Gaines  v.  Chew,  2  How.  (N.  Y.)  R.  619. 

The  notes  are  not  the  trust  fund.  The  notes  are  not  the  debt, 
but  the  mere  evidence  of  the  debt.  The  debt  is  the  trust  fund. 
This  debt  is  but  one  debt,  although  evidenced  by  several  notes. 
And  this  debt  is  the  property  of  the  partners,  created  for  land 
sold  by  them.  Each  of  the  co-defendants  of  Halstead  as- 
serts a  claim  to  a  part  of  this  one  debt,  due  for  the  partnership 
land  and  mills  ;  and  each  says  he  derived  his  claim  from  Hal- 
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Stead,  who,  as  the  partner  of  the  coraplainant,  had  the  right  to 
sell  and  transfer  this  one  debt.  And  it  is  apparent  from  the 
allegations  of  the  bill,  that  Halstead  is  not  only  guilty  of  a 
mere  breach  of  trust,  but  of  a  fraud  towards  his  partner,  (Shep- 
ard,) and  that  each  of  his  co-defendants  participated  in  that 
fraud. 

4.  The  bill  is  not  multifarious.  It  is  now  well  settled,  that, 
when  different  defendants  claim  different  and  separate  parts  of 
the  property  sought  to  be  recovered,  and  the  bill  shows  that  all 
of  them  claim  the  same  title  which  the  complainant  asserts, 
they  may  all  be  joined  in  one  bill,  because,  having  the  same  title 
asserted  against  them,  they  may  all  unite  upon  one  common 
ground  of  defence.  In  Gaines  &  Wife  v.  Chew,  2  Howard's 
R.  619,  ail  the  defendants  claimed  the  same  title  which  the  com- 
plainant asserted,  to- wit :  the  title  of  Clarke,  the  ancestor  of 
Mrs.  Gaines  ;  they  had  acquired  their  titles  at  different  times, 
but  from  the  same  source  ;  and  the  bill  was  held  not  to  be  mul- 
tifarious. The  case  of  Brinkerhoof  v.  Brown,  6  Johns.  Ch. 
139,  is  to  the  same  effect.  In  Fclder  v.  Davis,  17  Ala.  418, 
the  bill  was  held  multifarious,  because  it  showed  that  the  seve- 
ral defendants  derived  their  titles  at  different  times,  by  distinct 
acts  of  trespass  or  tort,  amounting  to  a  conversion  by  one  who, 
as  the  bill  showed,  had  no  title  ;  therefore,  they  did  not  claim 
the  title  of  complainant  according  to  the  allegations,  for  the 
husband  of  Mrs.  Felder  was  not  the  trustee,  and  could  not  con- 
vey her  title.  The  court  admit  that,  if  the  bill  had  shown  that 
the  defendants  all  claimed  the  same  title  asserted  by  complain- 
ant, it  would  have  been  multifarious ;  but,  as  it  showed  that 
they  derived  title  from  a  different  scurce,  and  from  one  who 
might  have  claimed  adversely  to  the  complainant's  title,  it  was 
multifarious,  because  a  mere  equitable  title  alone  would  not  author- 
ize the  joining  of  different  defendants,  who  did  not  claim  in  con- 
nection with  each  other,  and  who,  according  to  the  bill,  did  not 
havo  the  title  asserted  by  the  complainant.  This  decision  takes 
the  correct  distinction. 

6.  Even  if  it  were  conceded,  that  one  partner  in  such  a  part- 
nership as  is  shown  in  this  case  (to-wit :  a  partnership  for  saw- 
ing .and  selling  lumber  and  carrying  on  a  mill  owned  by  the  firm) 
lias  power  to  make  a  valid  sale  of  a  dt-bt  due  the  firm,  to  a 
bona   fide  purchaser  for  valuable  consideration,  without  notice  of 
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the  rights  or  interests  of  the  other  partner ;  still,  the  complain- 
ant in  this  case  is  entitled  to  the  decree  rendered  in  his  favor 
upon  the  pleadings  and  proof,  because  the  bill  and  answers  and 
proof  clearly  show  that  no  one  of  the  defendants  is  a  bona  fide 
purchaser  for  valuable  consideration  and  without  notice. — Gal- 
way  V.  Mathew,  10  East's  R.  264,  cited  and  approved,  2  Ala. 
511 ;  Pierce  v.  Pass,  1  Por.  R.  232  ;  Nolen  v.  The  Heirs  of 
Gwynn,  16  Ala.  728,  defining  a  bona  fide  purchaser,  &c.;  16 
Johns.  R.  34 ;  Jewett  v.  Parmer,  7  Johns.  Ch.  R.  65,  which 
shows  that  the  answers  of  the  defendants  in  this  case  do  not 
even  properly  set  up  the  defence  of  bona  fide  purchaser  without 
notice  ;  Bailey  v.  Wilson,  1  Dev.  &  Batt.  Eq.  R.  187  ;  Salt- 
marsh  V.  Tuthill,  13  Ala.  407. 

6.  But  whatever  may  be  the  law  elsewhere,  or  whatever  may 
be  the  law  here  as  to  the  power  of  one  partner  in  "a  partnership 
in  trade" — a  mercantile  partnership — by  a  sale  of  a  debt  due 
the  firm,  to  bind  the  firm,  (especially  if  the  sale  is  in  payment 
of  a  partnership  debt,)  it  is  settled  as  law  in  this  State,  that  one 
partner  in  such  a  partnership  as  is  shown  in  this  case  cannot 
bind  his  co-partner,  without  his  consent,  by  exchanging  the  debts 
due  the  firm  for  his  own  private  debt,  nor  by  shaving  off"  the 
firm  debts  at  a  discount  of  more  than  twenty  per  cent.  ;  for 
this  violates  the  implied  obligation  of  partners  to  use  the  joint 
property  for  the  benefit  of  all.— 15  Ves.  R.  226  ;  Cocke  v.  B'k 
Mobile,  3  Ala.  175  ;  Krebs  v.  O'Grady,  June  Term,  1853,  by 
Judge  Goldthwaite. 

The  power  of  one  partner  to  bind  another  without  his  consent, 
is  not  as  much  favored  in  Alabama  as  in  England,  but  is  more 
restricted.  "  Partners  are  not  liable  for  each  other's  acts,  to  a 
greater  extent  than  they  appear  by  their  general  course  of  deal- 
ing to  have  authorized." — Catlin  v.  Gilder,  3  Ala.  536;  Maul- 
din  V.  Br.  Bank  Mobile,  2  Ala.  512,  513  ;  Rolston  v.  Click,  1 
Stew.  Rep.  526  ;  Pierce  v.  Pass,  1  Por.  R.  232. 

The  law  itself  makes  a  distinction  between  the  taLgible  pro- 
perty or  efiects  of  a  firm  and  debts  due  to  the  firm.  It  allows  a 
creditor  of  one  partner  to  execute  and  sell  that  partner's  inter- 
est in  the  former ;  but  will  not  allow  him  to  attach  or  sell  by 
garnishment  or  other  process  at  laWj  that  partner's  interest  in 
the  latter — that  is,  in  the  debts  due  the  firm. — Winston  v.  Ew- 
ing,  1  Ala.  129.     The  reason  given  for  not  allowing  the  interest 
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of  one  partner  in  a  debt  due  to  the  firm  to  be  reached  by  gar- 
nishment at  the  suit  of  the  creditor  of  that  partner,  is,  that 
"  the  judgment  against  the  garnishee,  if  acquiesced  in,  changes 
the  right  of  property,  and  divests  the  co-partner's  title  to  the 
property  attached." — Winston  v.  Ewing,  1  Ala.  129. 

7.  The  principle  settled  in  Gallway  v.  Mathew  &  Smithson, 
10  East's  R.  264,  sustains  the  decree  fully  in  this  case,  espe- 
cially as  against  Ashley.  For  it  is  proved  expressly  by  Laird 
B.  Fleming  that,  in  February,  1841,  (pages  65  and  66,)  and 
before  Ashley  bought  the  note  at  the  heavy  discount,  he  (Ash- 
ley) heard  from  Halstead  a  distinct  admission  of  Shepard's  in- 
terest in  the  note,  &c.  &.C.,  and  it  clearly  appears  that  he  can 
take  no  higher  ground  than  that  he  traded  for  the  note  on  the 
assurance  of  Halstead  given  at  the  time  of  the  trade.  And 
these  representations  or  declarations  of  Halstead  cannot  avail 
him,  for  they  are  not  evidence  against  Shepard,  to  deprive  Shep- 
ard  of  his  right  to  the  note  or  a  moiety  of  it. — Scott  v.  Danby, 
12  Ala.  R.  714.  The  onus probandi  o?  the  assent  or  authority 
of  the  injured  partner  (Shepard)  is  on  the  defendants. — 1  Port. 
232,  supra  ;  1  Stew.  626,  supra. 

8.  If  Ashley  has  any  equity  at  all  equal  to  the  legal  and 
equitable  right  of  complainant,  or  vrhich  can  be  sustained  against 
complainant,  it  is  only  a  claim  to  be  protected  to  the  extent  of 
the  money  actually  paid  by  him  before  he  had  notice  that  com- 
plainant would  assert  his  rights.  He  cannot  be  allowed  to  re- 
tain any  profit ;  protection  is  all  he  can  ask,  to  the  extent  be- 
fore indicated. — Houston  v.  Crutchfield,  22  Ala.  But  the  true 
rule  is,  to  hold  him  accountable  as  a  trustee  for  the  injured  part- 
ner, without  any  regard  to  what  he  paid  out. 

The  answer  of  Ashley  is  not  a  denisilof  notice  of  Shepard's 
interest  in  the  notes. — Bailey  v.  Wilson,  1  Dev.  &  Batt.  Eq. 
R.  187.  But  even  if  it  be  construed  as  a  denial  of  notice,  the 
deposition  of  Laird  B.  Fleming,  (pages  65  and  6G,)  corroborated 
as  it  is  by  the  note  as  well  as  by  other  circumstances  disclosed 
by  the  answers  and  proof,  is  sufficient  to  turn  the  scale  in  favor 
of  complainant. — Eldridge  v.  Turner,  11  Ala.  1057  ;  Gunn  v. 
Brantley,  21  Ala.  R.;  May  v.  Nabors,  0  Ala.  26. 

GIBBONS,  J. — A  demurrer  was  filed  to  the  bill  in  the  pres- 
ent case  for  multifariousness,  and  that  constitutes  the  first  ques- 


JUNE  T£RM,  1853.  569 

Halstead  et  al.  v.  Shepard. 

tion  presented  for  our  decision.  It  is  not  improper  to  premise  that, 
in  determining  whether  the  demurrer  is  sustainable  or  not,  we 
can  look  alone  to  the  bill,  and  not  to  the  answers  of  the  several 
defendants,  or  the  proofs  in  the  cause. 

[t  is  unquestionably  true  that  it  is  not  competent  for  a  party 
to  join  improperly  in  one  bill  distinct  and  independent  matters, 
and  thereby  confound  them  ;  "  as  for  example,  the  uniting  in 
one  bill  of  several  matters  perfectly  distinct  and  unconnected 
against  one  defendant,  or  the  demand  of  several  matters  of  a 
distinct  and  independent  nature  against  several  defendants  in 
the  same  bill."— Story's  Equity  PL  §  271.  But  on  the  other 
hand,  "  a  bill  is  not  to  be  treated  as  multifarious,  because  it 
joins  two  good  causes  of  complaint  growing  out  of  the  same  trans- 
action, where  all  the  defendants  are  interested  in  the  same  claim 
of  right,  and  where  the  relief  asked  for  in  relation  to  each  is  of 
the  same  general  character.  Neither  will  a  bill  be  deemed  mul- 
tifarious where  it  states  a  right  to  an  account  from  A  and  B, 
against  whom  it  has  one  remedy  which  it  seeks  to  enforce,  and 
also  claims  a  lien  against  A,  for  what  is  due,  and  seeks  that 
separate  remedy  against  him  ;  for  the  plaintiff  may  well,  in  such 
a  bill,  entitle  himself  to  each.  Indeed,  the  objection  of  multi- 
fariousness, and  the  circumstances  under  which  it  will  be  allowed 
to  prevail  or  not,  is,  in  many  cases,  as  we  shall  hereafter  see,  a 
matter  of  discretion,  and  no  general  rule  can  be  laid  down  on 
the  subject." — lb.  §  284.  The  counsel  for  the  plaintiff  in  error, 
amongst  other  authorities  to  this  point,  has  cited  the  cases  of 
Meachem  v.  Williams,  9  Ala.  482,  and  Felder  et  al.  v.  Davis 
et  al.,  17  Ala.  418.  In  this  latter  case,  Chief  Justice  Dargan, 
in  commenting  upon  the  authorities,  and  making  a  kind  of  sum- 
mary of  them,  says  :  "  Without  examining  in  detail  all  the  cases 
referred  to  by  counsel,  we  deem  it  sufficient  to  say,  that  they 
show  either  that  the  defendants  claimed  the  title  asserted  by  the 
complainant,  or  that  they  claimed  to  derive  from  the  same 
source,  either  mediately  or  immediately,  from  which  the  com- 
plainant derived  his  ;  the  same  fact  or  circumstance  was  al- 
leged which  rendered  the  title  of  the  defendants  invalid,  which 
fact  or  circumstance,  being  the  common  ground  of  defence  to  all, 
became  the  connecting  link  that  bound  them  all  together. — 
Where  the  defence  of  all  the  defendants  centers  in  the  point  in 
issue,  they  may  all  be  joined  in  one  suit,  notwithstanding  they 
69 
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may  separately  possess  distinct  parcels  of  tho  property  sought 
to  lo  recovered." 

Tho  facts  of  tho  case  in  which  the  above  language  was  cm- 
ployed,  were  as  follows  :  One  B.  Davis  conveyed  to  one  James 
Davis  certain  negroes,  in  trust  for  his  daughter,  Elizabeth  Fel- 
der,  tho  wife  of  B.  B.  Feldcr.  The  negroes  went  into  the  pos- 
session and  control  of  the  wife  of  Felder  and  of  tho  trustee, 
Davis.  Afterwards  the  trustee,  becoming  embarrassed,  left 
tho  country,  and  the  slaves  went  into  the  possession  and  control 
of  the  husband,  B.  B.  Felder,  who  sold  them  as  his  own  prop- 
erty to  different  individuals,  and  at  different  times,  without  the 
slightest  regard  to  the  fact  that  they  were  trust  property,  or 
that  the  legal  title  was  in  the  trustee  who  had  left  the  country. 
A  bill  filed  by  the  wife  and  children,  the  cestuis  que  trust  under 
the  trust  deed,  against  all  the  parties  jointly  having  the  several 
negroes,  the  trust  property,  and  praying  that  the  said  negroes 
be  delivered  up  to  them,  or  to  another  trustee  to  be  appointed, 
was  held  multifarious.  This  case  we  consider  the  most  direct 
authority  produced  by  the  plaintiff  in  error  in  support  of  the 
demurrer.  It  is  useless  to  deny  that  there  is  a  striking  analogy 
between  the  facts  of  that  case  and  the  case  at  bar.  We  think, 
however,  that  a  clear  distinction  may  be  perceived  between  the 
facts  of  the  two  cases.  The  defendants  in  that  case  did  not 
claim,  or  pretend  to  claim,  the  title  under  which  the  plaintiffs 
sought  to  recover  the  property.  Every  act  of  sale  on  the  part 
of  Felder,  the  husband,  was  a  distinct  trespass,  without  any 
pretence  that  he  was  acting  in  obedience  to  or  passing  the  title 
under  which  the  complainants  sought  to  recover  the  property. 

One  of  the  tests  by  which  to  show  that  the  bill  is  not  multi- 
farious is,  that  the  several  defendants  claim  the  same  title  as 
that  set  up  by  the  complainant  in  his  bill. 

In  the  bill  before  us,  it  is  shown  that  the  defendants  claim  that 
portion  of  the  notes  which  is  claimed  by  the  complainant,  by  the 
same  title  as  the  complainant  himself.  Halstead,  the  partner  of 
the  complainant,  is  represented  to  have  conveyed  away  these 
notes,  not  by  a  title  different  from  his,  but  by  the  same  title  ; 
and  the  allegation  is,  that  he  did  so  without  authority  from  the 
complainant,  and  in  fraud  of  his  rights.  This  distinction  be- 
tween the  facts  of  this  case  and  those  of  the  case  cited,  we  con- 
sider sufficiently  marked  to  take  it  from  its  controlling  influ- 
ence as  an  authority. 
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There  are  in  the  present  case,  in  our  opinion,  a  number  of 
circumstances  in  the  facts  presented  by  the  bill,  to  free  i.t  from 
the  objection  of  multifariousness.  In  the  first  place,  the  com- 
plainant and  the  defendants,  Ashley,  McCreary  and  Strickland, 
claim  the  one  half  of  the  notes,  as  above  remarked,  by  a  common 
title  ;  secondly,  the  defence  of  the  defendants  is,  in  one  aspect 
of  the  case,  a  common  defence,  viz.,  the  authority  of  the  said 
Halstead  to  sell  and  dispose  of  the  half  of  the  notes  owned  by 
the  complainant,  and  this  is  said  to  be  another  test  by  which  a 
bill  is  determined  not  to  be  liable  to  the  objection  of  multifari- 
ousness ;  thirdly,  in  the  account  to  be  taken  before  the  master, 
to  ascertain  the  extent  of  the  interest  of  the  said  Halstead  in[the 
notes,  as  that  is  shown  by  the  bill  to  be  in  some  measure  de- 
pendent upon  the  state  of  the  accounts  between  the  parties,  the 
defendants  stand  upon  one  common  ground,  and  their  defence  is 
in  this  aspect  also  identical.  Besides,  the  bill  is  filed  for  a 
discovery,  as  well  as  for  an  account  and  relief.  It  does  not 
show  on  its  face  distinct  and  separate  transactions,  in  so  plain 
and  distinct  a  manner  as  that  this  court  can  say  that  the  inter- 
ests of  the  several  defendants,  represented  as  claiming  the 
notes,  are  separate  and  distinct  from  each  other.  On  the  con- 
trary, wo  think  the  legitimate  inference  to  be  drawn  from  the 
language  of  the  bill  is,  that  the  three  defendants  above  named  are 
all  holding  a  joint  interest  in  the  papers,  or  acting  with  a  com- 
mon intent  with  Halstead  to  defeat  the  complainant  in  the  re- 
covery of  any  portion  of  either  of  the  notes.  The  bill  does  not 
pretend  to  disclose  which  note  was  passed  to  cither  of  the  de- 
fendants, or  the  extent  of  the  interest  which  they  set  up  in  the 
papers,  and  calls  upon  them  to  disclose  the  facts  to  the  court. 
A  bill  so  framed,  with  facts  such  as  are  alleged  in  the  bill  before 
us,  we  do  not  consider  obnoxious  to  the  objection  of  multifa- 
riousness, and  the  court  below  committed  no  error  in  overruling 
the  demurrer. 

Upon  the  merits  of  the  case,  on  the  final  hearing,  we  have  but 
little  difficulty  in  affirming  the  decree  of  the  Chancellor.  So 
far  as  respects  the  case  made  by  McCreary  and  Strickland,  there 
can  be  no  doubt.  Their  answers  to  the  bill,  concurring  with  the 
answer  of  Halstead,  show  that  they  respectively  acquired  the 
interest  which  they  claim  in  the  note  or  judgment  in  considera- 
tion of  certain  individual  debts  of  Halstead  owing  to  them  be» 
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ing  given  up  to  said  Halstearl  in  payment.  No  principle  is 
better  settled  in  our  law,  than  that  one  partner  cannot  dispose 
of  the  property  or  assets  of  the  partnership  in  payment  of  his 
own  individual  debts.  Such  transfers  of  property  could  not 
prevent  the  recovery  of  it  by  suit  in  the  name  of  the  partner- 
ship; and  in  a  court  of  equity,  the  most  the  purchaser  could 
iBsist  upon  would  be,  the  extent  of  the  interest  of  the  partner 
of  whom  ho  had  made  the  purchase.  As  these  defendants  ac- 
quired their  interest  in  the  note  which  they  claim  by  a  transfer 
from  Halstead,  whilst  the  face  of  the  paper  gave  them  notice  of 
the  original  proprietary  interest  of  the  complainant,  and  taking 
it  upon  the  faith  of  Halstead  alone,  as  to  his  authority  to  pass 
the  whole  title,  and  in  payment  of  individual  debts  of  Halstead, 
they  must  be  considered  as  holding  it  subject  to  the  interest  of 
the  complainant.  In  a  court  of  equity,  Halstead  could  pass  so 
much  of  the  interest  in  the  paper  as  he  actually  owned,  and  no 
more. 

But  the  claim  set  up  by  Ashley  stands  upon  somewhat  differ- 
ent grounds .  He  claims  to  have  paid  cash  for  the  note  which 
he  holds,  and  denies,  as  his  counsel  insists,  that  he  had  any  no- 
tice of  the  rights  of  the  complainant.  Waiving  the  considera- 
tion of  the  question  arising  out  of  the  rate  of  discount  at  which 
he  acquired  the  paper,  it  satisfactorily  appears  that  he  purchas- 
ed the  note  after  its  maturity,  and  while  in  the  hands  of  the 
attorney  for  suit. 

He  states  in  his  answer,  that,  *'  at  the  time  he  so  purchased 
said  note  of  said  Halstead,  he  was  informed  and  believed  that 
said  complainant  had  received  his  full  share  and  portion  of  the 
partnership  effects,  and  that  upon  a  fair  accounting  between  said 
Halstead  &  Shepard,  said  Halstead  would  owe  Shepard  noth- 
ing ;  and  he  also  charges  that  he  then  believed,  and  now  be- 
lieves, that  the  said  Halstead,  as  one  of  the  firm,  had  full  right, 
power  and  authority  to  assign,  transfer  and  deliver  said  note  to 
him." 

Here  is  a  virtual  admission  on  the  part  of  Ashley,  that  ho 
was  aware  of  the  interest  of  the  complainant  in  the  note,  but 
dealt  with  Halstead  upon  his  representation  as  to  the  state  of 
the  accounts  between  him  and  the  complainant.  But  the  testi- 
mony of  the  witness,  Fleming,  proves,  beyond  all  doubt,  that, 
even  according  to  the  representations  of  Halstead,   made  in 
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Ashley's  presence  before  he  made  the  purchase  of  the  note,  he 
knew  that  the  complainant  had  an  interest  in  the  paper,  and 
that  he  was  then  controlling  it  for  himself.  He  must  be  held, 
therefore,  to  have  purchased  the  note  after  its  maturity,  and 
with  notice  that  the  complainant  had  a  claim  to  it,  predicated 
upon  the  partnership  accounts  between  himself  and  Halstead. 
He  cannot  complain  of  this,  because  he  says  he  purchased  the 
note  upon  this  precise  hypothesis,  that  upon  a  fair  accounting 
of  the  partners  together,  the  said  complainant  would  have  no 
interest  in  the  note,  as  he  had  received  from  the  partnership  all 
that  he  was  entitled  to.  If  the  faith  which  he  placed  in  the 
representations  of  Halstead,  at  the  time  he  made  the  purchase 
of  the  note,  has  proved  to  be  misplaced,  he  has  no  one  to  blame 
but  himself,  as  he  was  advised  on  a  former  occasion  of  a  con- 
trary state  of  facts  by  Halstead  himself. 

But  it  is  insisted  on  the  part  of  Ashley,  that  Halstead  had 
the  power,  from  his  position  as  partner  under  the  circumstances, 
the  partnership  being  yet  undissolved,  to  sell  the  notes,  and  pass 
the  entire  title  to  the  purchaser,  whether  the  purchaser  had  no- 
tice or  not  of  the  actual  interest  of  the  complainant.  In  this 
we  cannot  agree  with  the  counsel.  In  ordinary  partnerships, 
particularly  those  of  a  mercantile  character,  it  is  undoubtedly 
true,  that,  while  the  partnership  is  subsisting,  one  partner,  ac- 
ting within  the  scope  of  the  ordinary  business  of  the  firm,  has 
the  right  to  sell  and  dispose  of  the  property  of  the  firm  to  the 
extent  of  the  entire  stock;  so  he  would  have  the  same  right  to 
dispose  of  the  property  for  the  purpose  of  paying  the  debts  of 
the  firm.  But,  whilst  this  is  true,  on  the  other  hand  one  part- 
ner has  no  right  to  dispose  of  the  partnership  property,  except 
within  the  scope  of  the  partnership  business.  ''  There  is  an 
implied  obligation  among  partners  to  use  the  property  for  the 
benefit  of  those  whose  property  it  is." — Collyer  on  Part.  §  179. 
If,  therefore,  one  partner  undertakes  to  dispose  of  the  partner- 
ship cfi^ects  to  the  injury  and  wrong  of  the  other  partners,  equity 
will  interpose  to  give  them  relief;  and  if  the  purchasers  of  such 
effects  take  them  with  notice  of  such  fraudulent  intent  on  the  part 
of  the  partner  making  the  sale,  they  will  be  considered  as  par- 
ties to  the  fraud,  and  liable  in  equity  with  the  fraudulent  part- 
ner to  refund  to  the  remaining  partners.  The  bill,  it  is  true, 
shows  that  the  partnership  had  never  been  formally  dissolved  ; 


574  ALABAMA. 


Halstead  et  al.  t.  Shepard. 


yet  it  appears  bj  the  bill  that  it  had  ceased  the  business  in 
which  it  was  engaged  in  its  formation,  and  had,  as  a  firm,  no 
active  business  whatever,  except  to  wind  up  its  affairs.  The 
stock  in  trade  of  the  partnership  had  been  sold  out  by  the  con- 
sent of  both  partners ',  its  business  brought  to  a  close,  and  the 
effects  of  the  firm  reduced  to  the  shape  of  the  two  notes  des- 
cribed in  the  bill.  It  is  not  shown  that  it  was  necessary  to  sell 
this  note  to  Ashley  for  the  purpose  of  paying  partnership  debts, 
nor  does  it  appear  that  the  firm  was  in  debt  at  all. 

The  bill,  answer  and  proof  upon  this  subject,  we  think,  estab- 
lish the  fact  that  it  was  the  intention  of  Halstead,  in  disposing 
of  the  paper  in  the  way  ho  did  to  Ashley,  to  deprive  the  com- 
plainant wrongfully,  if  not  fraudulently,  of  his  rights  therein  ; 
and  further,  that  Ashley,  if  not  cognizant  of  the  intention  of 
Halstead  in  thus  disposing  of  the  note,  took  it  with  notice  of 
the  interest  and  rights  of  the  complainant,  and  is  therefore  in 
equity  liable,  the  said  Halstead  being  insolvent,  to  respond  to 
the  said  complaiiant  to  the  extent  of  his  interest  in  the  note. 

The  only  remaining  question  presented  by  the  record  for  our 
revision  is,  the  assignment  of  error  that  the  master,  in  taking 
the  account,  used  the  answer  of  Halstead  as  evidence  against 
the  other  defendants.  In  thus  using  the  answer  of  Halstead 
by  the  master  there  was  no  error  of  which  the  defendants,  Ash- 
ley, McCreary  and  Strickland,  can  complain.  That  the  answer 
of  Halstead,  on  the  subject  of  the  accounts  between  him  and 
the,complainant,  his  co-partner,  under  the  general  rule,  is  incom- 
petent evidence  as  against  the  other  defendants,  there  can  be  no 
doubt ;  and  if  it  appeared  that  the  defendants  had  received  any 
injury  from  this  error,  or  if  there  was  any  room  for  the  pre- 
sumption that  they  could  have  received  any  injury,  we  should 
undoubtedly  be  compelled  to  reverse  the  case.  But  such  is  not 
the  fact.  The  answer  of  Halstead  is  adopted  by  the  master  as 
the  basis  of  his  report,  so  far  as  respects  the  state  of  the  ac- 
counts between  him  and*  the  complainant.  By  this  answer  it 
appears,  that  the  complainant  is  indebted  to  him  in  the  sum  of 
$139  99,  that  is,  ho  is  entitled  to  that  much  more  in  the  notes 
than  the  complainant.  Now  suppose  the  answer  of  Halstead  is 
excluded  as  evidence  before  the  master,  and  he  is  compelled  to 
make  up  his  report  from  the  other  evidence  in  the  cause  ;  how 
then  would  it  have  stood  1     Each  of  the  answers  of  the  several 
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defendants  admits  the  existence  of  the  partnership,  and  that  the 
papers  in  question  were  partnership  papers.  The  partnership, 
then,  being  admitted,  the  presumption  of  law  arising  upon  that 
admission  is,  that  it  is  an  equal  partnership,  and  consequently 
the  interest  of  the  partners  is  equal  in  the  property.  This 
must  necessarily  have  been  the  report  of  the  master,  in  the  ab- 
sence of  the  answer  of  Hal  stead.  Inasmuch,  therefore,  as  the 
error  committed  by  the  master  operates  in  favor  of  the  defend- 
ants, instead  of  against  them,  we  ©ould  not,  as  above  remarked, 
reverse  the  cause  for  that  reason. 

Our  conclusion  is,  that  we  find  no  error  in  the  record  of  which 
the  plaintiiFs  in  error  can  complain,  and  the  decree  of  the  Chan- 
cellor is  consequently  in  all  things  affirmed. 


McCARGOv^.  CRUTCHER. 

1.    Assumpsit  does  not  lie  on  an  award  when  the  submission  to  arbitration 
ia  under  seal. 

Error  to  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Assumpsit  by  Reuben  Crutcher  against  Allen  McCargo,  on 
an  account  stated  ;  the  common  counts  also  being  added.  The 
plea  was  the  general  issue,  "  with  leave  to  give  all  special  mat- 
ters in  evidence,  in  short  by  consent,"  Verdict  and  judgment 
for  plaintiff  below  for  $2426  64. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff  relied 
on  an  award  made  by  certain  arbitrators  under  the  following 
agreement : 

"An  article  of  agreement  made  and  entered  into  on  the  12th 
day  of  March,  in  the  year  1851,  between  Allen  McCargo  and 
Reuben  Crutcher,  both  of  Limestone  County,  State  of  Alabama, 
witnesseth,  that  whereas  they  formed  a  partnership  in  the  year 
1844,  under  the  name  and  style  of  McCargo  &  Crutcher,  and 
continued  in  the  mercantile  business  until  December,  1846,  at 
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which  time  said  co-partnership  ceased  :  Now  know  ye,  that  the 
said  McCargo  &  Crutcher  have  chosen  and  selected  J.  W. 
SI0S8  and  W.  Graves  Bouldin,  and  do  vest  in  them  full  and  am- 
ple power,  10  make  u  settlement  of  their  entire  mercantile  trans- 
actions for  and  daring  the  said  term  of  co-partnership  ;  the  set- 
tlement 80  made  by  them,  and  reported,  to  be  binding  on  them- 
selves, their  heirs  and  assigns,  ami  in  confirmation  of  which  we 
bind  ourselves  as  gentlemen  to  stand  to  and  abide,  hereunto  sub- 
scribing our  names  in  Athens  on  the  12th  of  March,  1851. 

"  It  is  further  understood,  that,  if  hereafter  anything  should 
come  up  showing  a  different  state  of  affairs  relative  to  the  settle- 
ment, it  shall  be  allowed,  with  the  consent  of  the  said  J-  W. 
Sloss  and  W.  Graves  Bouldin  ;  and  it  is  further  agreed  by  the 
said  Allen  McCargo  and  Reuben  Crutcher,  that  all  of  their 
private  transactions  between  themselves,  and  with  the  firm  of 
Lesslie  &  McCargo,  shall  be  referred  to  the  said  J.  W.  Sloss 
and  W.  Graves  Bouldin,  for  final  settlement,  binding  ourselves 
as  above  to  abide  by  their  settlement.  Signed  and  sealed  as 
above.  (Signed)  Allen  McCargo,  [Seal.] 

Reuben  Crutcher,  [Seal.]" 

The  award  made  by  the  said  arbitrators  was  in  these  words  : 
*'  We,  the  undersigned,  having  investigated  the  books,  papers, 
&c.,  belonging  to  the  firm  of  McCargo  &  Crutcher,  have  set- 
tled the  same,  and  find  that  Allen  McCargo  is  justly  indebted 
to  Reuben  Crutcher  in  the  sum  of  §1996  33,  due  January  1, 
1850,  as  per  statement  rendered.  Athens,  April  17,  1851. 
(Signed)  W.  Graves  Bouldin, 

J.  W.  Sloss." 

The  court  ruled  that  the  action  of  assumpsit  might  be  main- 
tained for  the  recovery  of  the  sum  so  awarded  by  the  arbitra- 
tors, and  this  is  now  assigned  for  error,  together  with  other 
matters  not  necessary  to  be  stated. 

Brickell  &.  CADANfss,  for  plaintiff  in  error  : 
1.  The  submission  to  arbitration  is  under  seal ;  therefore  an 
action  of  assumpsit  cannot  be  maintained  on  the  award  made  in 
pursuance  thereof. — Watson  on  Arbitration  (59  Law  Library) 
201;  Billing  on  Awards  (51  Law  Library)  158;  Horton  v. 
Rolands,  2  Porter  79  ;  Tullis  v.  Seawell,  3  Ohio  510;  Chitty's 
Pleading  101. 
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2.  The  award  must  be  a  final  decision  on  all  the  matters  in 
controversy  submitted  to  the  arbitrators.  If  any  matter  em- 
braced in  the  submission  is  excepted  out  of  the  award,  or  is  left 
undecided  by  the  arbitrators,  the  award  is  void. — Russell  on 
Arbitration  215;  Watson  on  Arbitration  121;  Billing  on 
Awards  132. 

Richardson  &  Pryok,  contra  : 

1.  The  award  was  properly  admitted  as  evidence  on  the  trial 
of  this  cause.— 2  Green.  Ev.  62,  71  ;  2  Stark.  Ev.  137,  139. 

2.  The  agreement  of  submission,  although  under  seal,  was 
admissible  as  evidence.  If  a  contract  under  seal  be  so  execu- 
ted as  not  to  authorize  a  party  injured  by  its  breach  to  sue  upon 
it,  he  may  bring  assumpsit,  and  make  the  contract  inducement 
by  his  declaration  ;  or  he  may  give  it  in  evidence  without  notic- 
ing it  in  the  pleadings. — 8  Porter  333,  and  cases  there  cited. — 
The  agreement  of  submission  in  this  case  was  so  executed  as 
not  to  authorize  either  party  injured  by  its  breach  to  sue  upon 
it ;  the  parties  bind  themselves  by  no  sum  or  penalty,  but  only 
"as  gentlemen,"  to  abide  by  the  award.  Upon  such  an  instru- 
ment no  suit  could  be  maintained  for  its  breach,  and  therefore 
assumpsit  was  the  proper  remedy . — 8  Porter  333,  supra. 

3.  The  award  is  perfect,  and  conforms  strictly  to  the  sub- 
mission under  which  it  was  made.  Awards  are  much  favored, 
and  the  courts  will  intend  every  thing  warranted  by  the  record 
to  sustain  the  judgments  rendered  upon  them. — Tankersly  v. 
Richardson,  2  Stewart  130.  If  the  arbitrators  transcend  their 
authority,  iheir  award  will  be  void  pro  tanto  only,  and  good  as 
to  the  residue. — 15  Ala.  398.  The  award,  by  its  terms,  is 
final,  nor  has  it  been  impeached  for  corruption,  partiality  or 
misbehaviorjOn  the  purt'of  the  arbitrators,  nor  for  mistake  of  law 
or  fact  apparent  on  its  face. — Bumbass  v.  Webb,  4  Porter  65. 

CHILTON,  C.  J. — It  is  too  well  settled  now  to  admit  of  dis- 
cussion, that  where  an  award  is  made  upon  a  parol  submission, 
there  assumpsit  is  maintainable  ;  but  where  it  is  made  upon  an 
agreement  or  submission  under  seal,  and  the  non-payment  of 
the  amount  awarded  is  a  breach  of  such  agreement,  assumpsit 
cannot  be  maintained,  but  debt  or  covenant  according  to  cir- 
cumstances. 
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The  sabmission  in  the  case  before  us  binds  the  parties  to 
abide  by  the  award.  True  no  penalty  is  affixed,  but  this  is  not 
essential  to  constitute  the  submission  binding  and  obligatory, 
and  the  submission  is  under  seal. 

It  is  said,  they  bind  themselves  as  "gentlemen,"  and  this 
shows  that  the  agreement  was  regarded  as  merely  creating  an 
honorable,  not  a  legal  obligation.  We  think  the  converse  of  the 
proposition  was  most  likely  in  the  contemplation  of  the  parties, 
namely,  that  they  not  only  bound  themselves  legally  to  abide 
by  the  award,  but  superadded  to  their  legal  obligation  a  mutual 
pledge  to  observe  and  keep  it,  by  being  bound  "  as  gentlemen," 
as  honorable  men. 

The  counsel  for  the  defendant  in  error  are  mistaken  in  sup- 
posing that  no  action  can  be  maintained  on  the  submission,  for 
a  breach  of  it  in  refusing  to  abide  by  the  award.  We  think  it 
clear  that  the  party  miglit  have  sued  in  covenant,  averring  as  a 
breach  the  non-payment  of  the  sum  awarded  to  be  paid  ;  so  that 
the  case  in  8  Porter  333  has  no  application. 

Mr.  Chitty  (vol.  J,  p.  101)  says:  "  Aesumpsit  lies  upon 
awards,  where  the  submission  is  not  by  deed." 

Mr.  Watson  (on  Awards  355)  says  :  "  In  all  cases,  except- 
ing where  tho  submission  is  by  bond,  or  agreement  under  sealj 
an  action  of  assumpsit  will  lie  ngainst  a  party  for  the  non-per- 
formance of  an  award."  See  also,  to  the  same  effect,  Billings 
on  Awards  374. 

It  follows  that  the  circuit  judge  improperly  refused  to  charge 
that  this  action  (assumpsit)  could  not  be  maintained  on  the 
award  produced  in  evidence.  As  this  point  will  be,  in  all  pro- 
bability, decisive  of  the  case,  we  will  not  notice  the  other  errors 
assigned. 

Judgment  reversed,  and  cause  remanded  if  desired. 
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COLLIER,  Governor  &c.,  vs.  POWELL  and  BRADLEY. 

1.  In  a  summary  proceedinj;  under  the  act  of  1848  or  that  of  1850,  against 
a  tax  collector  and  his  sureties,  the  principal  is  a  necessary  party  to  the 
notice;  and  if  the  notice  shows  on  its  face  that  he  was  dead  before  it  issued, 
it  is  demurrable. 

2.  No  costs  can  be  adjudged  against  the  State  when  it  is  plaintiff  in  a  ciyil 
action  and  fails  in  its  suit. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  John  Gill  Shorter. 

This  was  a  summary  proceeding  in  the  name  of  the  governor 
for  the  use  of  the  State,  against  Joseph  B.  Powell  and  Jesse 
G.  Bradley,  the  appellees,  as  sureties  of  Thomas  Wilson,  late 
tax  collector  of  Monroe  County. 

The  notice  is  addressed  to  the  sureties  only,  and  on  its  face 
shows  that  said  Wilson  was  dead  before  it  issued.  The  appel- 
lees demurred  to  the  notice,  and  their  demurrer  was  sustained ; 
and  this  judgment  on  the  demurrer  is  now  assigned  for  error. 

M.  A.  Baldwin,  Attorney  General,  for  appellant : 

Suit,  by  motion,  is  authorizedagainst  tax  collectors,  their  ex- 
ecutors, securities,  &c. — Clay's  Digest  244  §  16  ;  Acts  1847 
p.  8  §18;  ib.  1849  p.  23  §27. 

Motions  authorized  to  be  made  in  circuit  of  Tuskaloosa  Coun- 
ty, were  subsequently  authorized  to  be  made  in  Circuit  Court 
of  Montgomery  County.-— Acts  1847-8  p.  8  §  18;  ib.  p.  114 
§12;  ?6.  p.  141  §1. 

Before  tte  passage  of  the  act  of  1841,  (Clay's  Digest  536  § 
14,)  the  Supreme  Court  held,  no  judgment  by  motion  could 'be 
taken  against  the  securities  of  a  sheriff,  except  upon  actual  no- 
tice to  the  sheriff. — Orr  v.  Duval,  1  Ala.  262. 

Upon  this  act  of  1841,  providing  that  "  when  a  rule  or  no- 
tice shall  issue  against  any  late,  or  acting  sheriff,  and  his  secu- 
rities in  office,  in  any  case  now  authorized  by  law,  it  shall  be 
competent  for  the  plaintiff,  in  such  rule  or  notice,  to  recover 
judgment  against  such  of  the  parties  as  service  may  have  been 
effected  on,"  it  has  been  held,  the  issuance  of  the  notice  against 
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the  principal  was  unnecessary. — Williamson  &  Daniel  v.  Br. 
Bk.  at  Montgomery,  3  Ala.  504 ;  Bondurant  v.  Bank  of  tho 
State  of  Ala.,  5  ib.   172. 

The  acts  of  1847-8,  and  acts  of  1849-50,  direct  the  comp- 
troller to  move  for  judgment  against  the  tax  collector  and  his 
sureties,  and  authorize  a  judgment  against  principal  and  sure- 
ties, "  or  when  the  notice  is  returned  'not  executed/  'or  not 
found'  as  to  the  principal,  then  against  such  of  the  sureties  as 
may  have  been  notified  of  the  intended  motion." — Acts  of  1847 
-8  p.  8  §  18  ;  ib.  1849-50   p.  23  §  27. 

The  provisions  of  these  acts  are  very  similar,  and  in  sub- 
stance the  same  as  the  act  of  1841,  and  the  construction  given 
to  the  act  of  1841  must  also  be  given  to  the  acts  of  1847-8  and 
1849-50.  The  court  say  the  sureties  of  the  sheriff  may  be 
sued  alone  by  notice  and  motion,  and  so,  we  contend,  may  the 
sureties  of  the  tax  collector. 

According  to  the  provisions  of  the  acts  of  1847-8  and  1849- 
50,  there  can  be  no  doubt,  if  the  notice  had  been  issued  against 
the  tax  collector  and  sureties,  and  returned  "not  executed,"  "or 
not  found,"  as  to  the  tax  collector,  although  he  was  dead,  judg- 
ment might  have  been  taken  against  the  sureties,  on  whom 
notice  had  been  effected.  And  certainly,  independent  of  the  au- 
thority of  the  cases  cited,  there  could  be  no  good  reason  for 
connecting  the  name  of  the  tax  collector  with  those  of  the  sure- 
ties, when  he  was  dead,  as  averred  in  the  notice. 

The  principle  stated  in  Logan  v.  Barclay,  3  Ala.  361,  has  no 
application  to  the  case  before  the  court.  That  decision  was 
made  before  the  acts  1841,  1847-8,  and  18i9-50,  by  which  the 
difficulties  pointed  out  in  Logan  v.  Barclay  were  intended  to  be 
obviated.  By  these  acts  no  motion  or  revival  of  the  motion 
against  the  principal  is  necessary  to  a  successful  prosecution 
against  the  sureties. 

It  was  error  to  render  judgment  against  the  State  for  costs. 
The  State  acts  through  its  officers,  and  for  such  acts  its  officers 
are  not  personally  responsible. — Hodgson  v.  Dexter,  1  Cranch 
364  ;  3  Pick.  17  ;  1  Term  R.  172.  In  no  case  is  the  State 
liable  for  costs,  unless  specially  charged  by  statute. — 1  Hay- 
wood N.  C.  221 ;  United  States  v.  Barker,  8  Peters  150 ;  The 
Antelope,  12  Wheaton  ;  4  Gill  &  J.  407 ";  Smith's  Com. 
on  Statutes  §  431. 
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Watts,  Judge  &  Jackson,  contra  : 

1.  The  motion  in  this  case  is  predicated  upon  the  eighteenth 
section  of  the  act  "to  provide  for  the  assessment  and  collection 
of  taxes,"  approved  6th  of  March,  1848,  (see  Pamphlet  Acts, 
session  '47-8,.  page  8,)  or  upon  the  twenty-seventh  section  of  the 
act  "designating  the  subjects  and  sources,  and  prescribing  the 
rates  and  mode  of  taxation,"  approved  February  11th  1850, 
(see  Pamphlet  Acts,  session  '49-50,  page  23,)  both  of  which  said 
sections  are  in  terms  nearly  identical. 

2.  Under  both  said  statutes,  the  tax  collector  is  required  to 
be  a  party  to  the  motion,  and  must  be  proceeded  against  togeth- 
er with  his  sureties,  unless  he  "absconds  or  secretes  himself," 
or  unless  the  "notice  is  returned  'not  executed'  as  against  him"; 
in  either  of  which  events  the  proceeding  may  go  on  "against  such 
of  his  sureties  as  may  have  been  notified  of  the  intended  motion." 

3.  The  notice  in  this  case  discloses  the  fact,  that,  at  the  time 
the  motion  was  made,  or  notice  of  it  was  given,  the  tax  collector 
was  dead  ;  and  hence  the  notice  was  issued  to  Powell  and  Brad- 
ley alone,  as  his  sureties.  For  this  proceeding  there  is  no  war- 
rant to  be  found  in  the  statute,  and  the  remedy  being  a  sum- 
mary one,  the  statute  giving  it  must  be  strictly  pursued.  The 
demurrer  to  the  notice  was  therefore  rightfully  sustained  ;  and 
we  cite  the  following  authorities,  being  cases  analogous  to  this. — 
James  &  Auld  v.  Spear,  9  Ala.  462 ;  Logan,  adm'r,  v.  Bar- 
clay, 3  ib.  361  ;  Andrews,  adm'r,  v.  Br.  Bk.  Mobile,  10  ib. 
375  ;  Adm'r  of  Alexander  v.  Br.  Bk.  Mobile,  5  ib.  465;  Mur- 
phy's  Adm'r  V.  Br.  Bk.  Mobile,  5  ib.  241;  Orr  v.  Duval  et  al., 
1  ib.  262 ;  Mason  &  Daniel  v.  Brazier,  1  ib.  635. 

LIGON  J. — The  proceeding  in  the  court  below  was  doubtless 
intended  to  be  conformed  to  the  eighteenth  section  of  the  act  of 
1847-8,  or  the  twenty-seventh  section  of  the  act  of  1849-50, 
which  are  in  effect  the  same,  and  in  language  nearly  identical. — 
The  latter  is  in  these  words:  "It  shall  be  the  duty  of  the  comp- 
troller of  public  accounts,  within  twenty  days  after  the  default 
of  any  tax  collector,  in  not  paying  into  the  treasury  the  taxes 
collected  by  him,  or  paid  to  him  by  the  county  court  clerk,  for 
license  or  otherwise,  under  this  act,  at  the  next  term  of  the  Cir- 
cuitor  County  Court  of  Montgomery  County,  or  of  the  county 
in  which  the  defaulting  collector  resides,  to  move  the  court  for 
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judgment  agaiDSt  him  and  his  sureties,  for  the  amount  of  the 
taxes  not  paid  into  the  treasury  ;  and  the  court  shall  render 
judgment  for  such  amount,  on  proof  of  fifteen  days  notice  to 
the  collector,  against  him  and  his  sureties  ;  or  where  the  collec- 
tor absconds  or  secretes  himself,  or  where  the  notice  is  returned 
'not  found'  as  to  him,  then  against  such  of  his  sureties  as  may 
have  been  notified  of  the  intended  motion,"  &c. — Pamp.  Acts 
1849-50  §  27  p.  23  ;  t6.  1847-8  §  18  p.  8. 

Both  these  statutes  require  the  tax  collector  to  be  a  party  to 
the  notice,  in  every  case  ;  but  if  it  appears  that  he  absconds  or 
secretes  himself,  or  the  notice  issued  to  him  is  returned  "not 
found,"  judgment  may  be  rendered  against  such  of  his  sureties 
as  may  be  served  with  notice. 

This  proceeding  is  summary,  and  strictly  statutory  ;  it  is 
therefore  indispensable  to  its  regularity  that  it  should  conform 
substat.tially  to  the  provisions  of  the  act  by  which  it  is  author- 
ized. A  departure  in  this  respect,  if  it  appear  by  the  face  of 
the  notice,  will  be  fatal  on  demurrer.  The  notice  here  shows 
that  Wilson,  the  tax  collector,  is  not  only  no  party  to  it,  but 
that  he  was  dead  at  the  time  of  its  issue.  This  failure  to  make 
the  collector  a  party  to  the  notice  is  a  departure  from  the  re- 
quirements of  the  statute,  which,  in  cases  under  similar  acts  of 
ths  legislature,  we  have  invariably  and  repeatedly  held  to  be  fa- 
tal to  the  recovery. — Orr  v.  Duval,  1  Ala.  262;  Mason  & 
Daniel  v.  Brazier,  ib.  635  ;  James  v.  Auld  &  Spear,  9  ib.  462; 
Logan  V.  Barclay,  3  ib,  361- 

But  we  are  referred  by  the  counsel  for  the  appellant  to  the 
act  of  1841,  (Clay's  Digest  536  §  14,)  as  authority  for  proceed- 
ing against  the  sureties  in  this  case,  without  noticing  the  princi- 
pal. The  act  referred  to. gives  him  no  aid,  as  by  its  terms  it  is 
limited  to  motions  against  sheriffs,  and  we  are  not  allowed  to  ex- 
tend its  provisions. — James  v.  Auld  &  Spear,  supra. 

The  court  below  erred  in  rendering  judgment  against  the 
State  for  costs.  The  rule  with  regard  to  costs  established  by 
our  statute,  (Clay's  Digest  316  §2jO,)  does  not  include  cases  in 
which  the  State  is  plaintiff  and  fails  in  its  suit ;  nor  have  we 
any  statute  which  allows  cost  in  such  cases ;  and  in  the  absence 
of  legislation  upon  the  subject,  costs  cannot  be  adjudged  against 
the  State. — United  States  v.  Barker,  1  Peters  150  ;  Smith  on 
the  Con.  of  Statutes  §  431. 
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The  statute  providing  that  the  State  may  be  sued,  and  direct- 
ing how  the  judgment  shall  be  satisfied,  (Clay's  Digest  339  §  § 
143, 144,  145,  146,)  has  no  application  to  this,  or  any  other 
case  in  which  the  State  is  plaintiff  and  fails  in  its  suit. 

The  judgment  of  the  court  below  must,  therefore,  be  cor- 
rected here,  so  far  as  it  relates  to  the  costs,  without  cost  to 
either  party  ;  but  the  case  will  not  be  remanded,  as  it  is  evident 
the  plaintiff  can  never  recover  in  the  present  suit. 


CROW  vs.  CROW. 

1.  When  a  husband  abandons  his  wife  without  just  cause,  on  account  of  a 
difficulty  occurring  between  them  respecting  her  property,  and  soon  after- 
wards proposes  a  reconciliation  through  the  medium  of  a  third  person, 
which  the  wife  refuses,  declaring  that  "  she  had  made  up  her  mind  not  to 
live  with  him  any  longer,"  her  declaration  is  evidence  that  she  consented 
to  the  separation,  and  she  cannot  afterwards  obtain  a  divorce  on  account 
of  the  abandonment. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  James  B.  Clark. 

Leonora  Crow,  the  appellee,  by  her  next  friend  Charles  H. 
Foster,  filed  a  bill  against  her  husband,  Joseph  L.  Crow,  for  a 
divorce  a  vinculo  matrimonii^  alleging  an  abandonment  on  his 
part  for  more  than  three  years  preceding  the  filing  of  the  bill. 

The  evidence  shows  that  the  parties  were  married  in  1835, 
and  lived  together  until  1845,  when  the  husband  left  the  house 
in  consequence  of  a  difiiculty  between  them  respecting  certain 
property  which  had  been  left  to  the  wife  and  her  children  by  her 
father,  since  which  time  he  has  not  returned  ;  that  the  husband, 
in  the  latter  part  of  the  year  1845,  sent  a  third  person  to  the 
wife,  for  the  purpose  of  seeing  whether  the  diflficulty  could  not 
be  settled ;  that  she  informed  him  "  that  she  had  made  up  her 
mind  not  to  live  with  him  any  longer  ;  that  she  thought  she  had 
sufficient  cause,  but  was  not  disposed  to  trumpet  the  faults  of 
her  husband  to  the  world." 
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Upon  this  evidence  the  Chancellor  decreed  a  divorce  accord- 
ing to  the  prayer  of  the  bill,  and  his  decree  is  now  assigned  for 
error. 

Henry  C.  Semple,  for  appellant. 
A.  P.  Bagdy,  contra. 

GOLDTHWAITE,  J. — Our  opinion  is,  that  a  divorce  should 
not  have  been  granted  in  tliis  case.  The  evidence,  it  is  true, 
shows  that  the  husband  in  the  first  instance  abandoned  the  com- 
plainant without  just  cause,  and  has  continued  to  live  apart 
from  her  for  more  than  three  years  before  the  filing  of  the  bill ; 
and  upon  this  proof  there  would  bo  no  difficulty  ;  but  the  evi- 
dence also  shows  that,  a  short  time  after  the  abandonment,  the 
husband  proposed  a  reconciliation,  through  the  medium  of  a 
third  person  ;  we  say  proposed  a  reconciliation,  for  the  witness 
states  that  he  called  upon  the  complainant,  at  the  request  of  the 
defendant,  to  learn  from  her  what  was  the  difficulty  between 
them,  and  see  if  it  could  not  be  made  up.  Her  reply  to  this 
offer  was,  that  she  had  made  up  her  mind  not  to  live  with  him 
any  longer ;  that  she  thought  she  had  sufficient  cause,  but  was 
not  disposed  to  trumpet  the  faults  of  her  husband  to  the  world. 
This  evinced  very  strongly  an  intention  on  her  part  not  to  live 
with  her  husband  under  any  circumstances,  and  was  not  justified 
by  the  character  of  the  difficulty  which  resulted  in  the  aban- 
donment by  the  husband  in  the  first  instance.  This  difficulty, 
as  the  record  informs  us,  grew  out  of  property  which  had  been 
left  to  the  complainant  and  her  children  by  her  father,  and  which 
the  husband  was  attempting  to  squander.  But  this  would,  of 
itself,  constitute  no  cause  of  divorce;  and,  although  the  aban- 
donment of  the  husband  was  entirely  unjustifiable,  yet  these 
circumstances,  taken  by  themselves  or  together,  were  not  suffi- 
cient to  sustain  the  wife  in  the  course  she  pursued.  Difficulties 
of  this  character  are  not  irreconcilable,  and  the  wife  should  not 
have  shut  the  door  to  an  amicable  adjustment  of  them,  by  de- 
claring her  intention  that  she  had  made  up  her  mind  not  to  live 
with  him.  We  rest  our  decision,  however,  on  the  ground  that 
the  declaration  made  by  her,  on  the  occasion  referred  to,  was 
evidence  that  she  consented  to  the  separation,  in  which  case  it 
is  perfectly  clear  that  she  is  not  entitled  to  the  relief  she  seeks. 


JUNE  TERM,  1853.  585 

Hudson  V.  Helmes'  Ex'rs. 

The  Chancellor  thought  that  the  husband  should  have  made 
the  application  in  person,  and  it  is  possible  that  it  might  have 
resulted  differently  if  he  had  pursued  this  course.  But,  in  a 
case  like  the  present,  we  are  unable  to  perceive  any  good  reason 
why  the  oflSces  of  a  third  person  may  not  be  used  as  the  means 
of  affecting  a  reconciliation,  and  indeed  the  interposition  of  a 
common  friend  would  often  be  more  effectual  than  the  personal 
application  of  the  husband.  The  policy  of  the  law  is  not  in 
favor  of  divorces,  and  the  position  of  the  wife  in  the  present 
case  is  not  such  as  entitles  her  to  one. 

The  decree  of  the  Chancellor  must,  therefore,  be  reversed, 
and  a  decree  here  rendered  dismissing  the  bill,  each  party  to  pay 
one  half  of  the  costs  of  this  court  and  the  court  below. 


HUDSON  vs.  HELMES'  EXECUTORS. 

1.  The  Court  of  Probate  can  only  authorize  a  public  sale  by  a  guardian  in 
the  manner  prescribed  by  the  statute  ;  a  private  sale  under  an  order  of 
the  court,  though  sanctioned  by  the  court,  passes  no  title  as  against  the 
ward. 

2.  If  a  guardian  sells  his  ward's  property  at  private  sale,  he  is  guilty  of  a 
conversion,  and  is  chargeable  on  final  settlement  with  the  value  of  the 
property  at  the  time  of  the  conversion  or  of  settlement,  or  at  any  interme* 
diate  time,  and  interest  on  that  value  from  the  time  of  conversion. 

Error  to  the  Court  of  Probate  of  Franklin. 

The  defendants  in  error,  who  are  the  executors  of  Jeremiah 
S.  ^Helmes,  deceased,  were  cited  before  the  Court  of  Probate  to 
make  a  final  settlement  of  their  said  testator's  guardianship  of 
James  B.  Hudson,  the  plaintiff  in  error.  Both  parties  excepted 
to  the  rulings  of  the  court,  and  the  record  contains  two  bills  of 
exceptions ;  but  as  Hudson  only  has  sued  out  a  writ  of  error, 
and  assigns  errors  in  this  court,  it  is  only  necessary  to  state  the 
facts  disclosed  in  his  bill.     They  are  as  follows: 

"  The  ward,  James  B.  Hudson,  introduced  witnesses  who 
proved  that  the  guardian,  J.  S.  Helmes,  and  John  D.  Inman, 
71 
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sold  a  negro  maD  slave,  Peter,  the  property  of  the  ward  and 
the  other  distributecd,  at  private  sale,  for  and  at  the  price  of 
$486  50,  and  that  said  Helmes  vras  admonished,  before  said 
sale,  not  so  to  dispose  of  the  property  ;  witness  himself  offered 
(500  for  the  boy,  and  now  states  in  court  that  he  would  have 
given  $800  for  him,  ond  that  he  is  a  smith  now  worth  $1000. 
It  is  also  proved  that  the  hire  of  said  boy  was  worth  at  least 
$150  a  year,  on  an  average,  from  1844  to  this  time  inclusive  ; 
and  that  James  B.  Hudson,  when  he  assented  to  the  sale,  was  a 
minor  under  the  age  of  twenty-one  years.  Much  proof  was  also 
introduced,  showing  that  Peter  was  a  young  man,  about  twenty- 
two  years  of  age,  of  bad  character,  a  blacksmith  by  trade  in 
the  whitesmith  department  of  that  line  of  business  ;  had  nine 
skeleton  keys  in  his  possession,  and  had  entered  into  the  store- 
house of  John  Sevier  and  stolen  goods  therefrom  by  night;  was 
threatened  with  a  prosecution,  and  witness  thought,  under  all 
the  circumstances,  from  $600  to  600  would  do  as  his  value  at 
day  of  sale  ;  that  Holmes,  the  guardian,  with  Inraan,  one  of  the 
distributees,  sold  said  boy  for  $503  50,  to  said  John  Sevier, 
on  the  10th  April,  1844,  understanding  that  said  Sevier  was  to 
carry  the  slave  out  of  this  State,  and  allowed  Sevier  the  sup- 
posed value  of  the  goods  Peter  had  stolen  from  him,  thus  re- 
ducing the  amount  realized  to  $486  50  ;  that  Peter  was  of  bad 
character,  and  was  carried  to  Tennessee  by  said  Sevier,  and 
disposed  of  there.  Sevier  said  the  negro  would  now  be  worth 
about  $700. 

"  Under  this  proof,  the  said  Hudson,  by  his  counsel,  insists 
that  the  court  should  charge  said  Townes  and  Nooe,  executors 
of  said  Helmes,  and  as  such,  with  the  hire  of  Peter  as  proved, 
from  the  time  of  said  sale  to  this  date,  with  interest  on  each 
year's  hire  ;  and  that  they  should  also  be  charged  with  the  pres- 
ent value  of  Peter,  which  they  insist  is  $1000  ;  which  the  court 
declines  to  do,  but  charges  the  said  executors  with  the  sum  of 
$700,  as  of  the  said  day  of  sale,  and  interest  to  this  date  ;  to 
all  of  which  rulings  the  said  Hudson  here  now  excepts." 

The  order  of  sale  under  which  the  negro  was  sold,  dated  March 
21,  1844,  is  as  follows: 

"  John  D.  Inman,  in  right  of  his  wife,  late  Mary  Hudson, 
and  J.  S.  Helmes,  guardian  for  John  B.  Hudson  and  James  B. 
Hudson,  filed  their  petition  for  the  sale  of  a  negro  boy,  Peter, 
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belonging  to  said  heirs,  for  distribution ;  which  petition  being 
read  and  understood  by  the  court,  it  is  ordered  that  John  D. 
Inman,  in  right  of  his  wife,  and  J.  S.  Helmes,  guardian,  &c., 
be  and  they  are  hereby  authorized  to  sell  a  certuin  negro  man 
slave,  named  Peter,  belonging  to  the  estate  of  John  F.  Hudson, 
late  of  said  county,  deceasedj  and  that  they  make  due  return  to 
this  court  of  such  sale." 

The  executors  returned  an  account  of  the  sale,  showing  that 
the  slave  was  sold  for  $503  50,  and  it  was  ordered  by  the 
court  that  the  account  of  sales  rendered  be  received  and  admit- 
ted to  record. 

The  errors  assigned  are  as  follows  : 

"  The  court  erred  in  not  charging  Helmes'  executors  with  the 
full  value  of  the  slave  Peter,  as  proven,  of  $1000,  at  day  of 
settlement  in  that  court,  with  interest  on  that  sum  from  the 
time  of  said  sale ;  and  that  the  court  should,  in  like  manner, 
have  charged  said  executors,  as  such,  with  the  hire  of  Peter,  as 
prov3n,  at  $150  per  year,  from  the  sale  to  the  settlement,  with 
interest  on  the  same. 

"  That  the  court  erred  in  only  charging  said  defendants  in 
error  with  $700,  as  the  value  of  Peter,  and  interest  on  that 
value  from  the  date  of  the  sale  and  conversion  by  Helmes." 

The  defendants  in  error  also  move  to  dismiss  the  writ  of  error, 
because  the  plaintiff  has  coerced  by  execution  the  payment  of 
the  amount  decreed  in  his  favor. 

Wm.  Cooper,  for  plaintiff  in  error: 

The  sale  was  unauthorized  and  void,  and  did  not  divest  the 
wards  of  their  property  in  the  slave. — Clay's  Digest  223  §  13, 
224  §  14  ;  Hopper  v.  Steele,  18  Ala.  828 ;  Swink  v.  Snodgrass, 
17  Ala.  655  ;  JNIartin  v.  WiUiams,  17  Ala.  190 ;  Weir  v.  Da- 
vis, 4  Ala.  442 ;  Dearman  v.  Dearman,  4  Ala.  526 ;  Fambro 
V.  Gantt,  12  Ala.  305 ;  Ventress  v.  Smith,  10  Peters  161.  If 
the  sale  did  not  divest  the  title  of  the  wards,  they  had  a  right  to 
demand  him  at  the  day  of  settlement,  and,  if  he  was  not  forth- 
coming, to  have  his  hire  to  that  timo  and  his  then  value.  Sup- 
pose the  wards  had  sued  in  detinue ;  nothing  could  have  de- 
feated their  right  to  recover  both  the  hire  and  value  at  that 
date. 

It  is  insisted  by  the  adverse  counsel,  that  the  sale  was  au- 


588  ALABAMA. 


Iludsou  V.  Ilolmos'  Ez'rs. 


thorizod  by  tho  order  of  court,  and  that  the  purchaser  need  not 
go  behind  the  order ;  and  Cole  v.  Connolly,  IG  Ala.  280,  is 
cited  to  sustain  tho  position.  That  case  does  not  sustain  the 
position,  and,  if  it  did,  would  be  overruled  by  the  cases  above 
cited  ;  it  is  conceded  there  that  there  is  a  wide  distinction  be- 
tween void  and  voidable  orders  and  decrees,  and  10  Peters  449 
is  cited.  In  this  case,  the  pretended  sale  was  never  confirmed, 
tho  return  was  only  ordered  to  be  "  received  and  recorded." 

Where  an  executor,  administratior  or  guardian,  without  au- 
thority, works  the  slaves,  and  cultivates  the  lands  of  the  estate, 
the  distributees  have  a  right  to  the  hire  and  rents  or  the  crops, 
and  they  may  elect  which  they  will  take. — Steele  v.  Knox,  10 
Ala.  608,  613,  and  cases  there  cited. 

The  ward  is  entitled  to  the  highest  value  of  the  property  at 
any  time  from  the  day  of  sale  to  the  day  of  settlement,  because, 
if  it  had  not  been  wrongfully  withheld  on  the  settlement,  the 
ward  would  then  have  the  property  itself. — Clark  &  Clark  v. 
Penny,  7  Cowen's  R.  681 ;  West  v.  Wentworth,  3  i6.  82 ; 
Shepherd  v.  Hampton,  3  Wheat.  200;  Gainsford  v.  Carroll, 
2  Barn.  &  Cress.  624  j  2  East  211 ;  2  Taunton  257.  Even 
in  actions  of  trover,  the  plaintiff  is  entitled  to  the  highest  value 
to  date  of  trial. — Ewing  v.  Blount,  20  Ala.  694 ;  Tatum  v. 
Manning,  9  Ala.  144 ;  Lee  v.  Matthews,  10  Ala.  682. 

John  A.  Node,  contra  : 

Admitting  that  the  order  of  sale  was  erroneous,  yet,  having 
been  granted  by  a  court  of  competent  jurisdiction,  it  cannot  be 
impeached  or  called  in  question  collaterally. — Herbert  v.  Han- 
rick,  16  Ala.  592 ;  Cole  v.  Connolly,  16  Ala.  280. 

The  distributees  had  no  claim  on  the  administrator  for  hire 
after  the  sale  j  for,  according  to  the  case  last  above  cited,  the 
purchaser  got  a  good  title,  and  when  their  claim  to  the  negro 
ceased,  their  right  to  hire  ceased  also  as  a  necessary  conse- 
quence. 

The  plaintiff  in  error  should  not  complain,  as  he  received  no 
injury.  The  administrator  presented  to  the  court  a  good  and 
legal  cause  to  authorize  an  order  of  sale  ;  if  the  sale  had  been 
public,  there  would  have  been  no  cause  of  complaint  whatever. 
Did  plaintiff  in  error,  then,  suffer  any  injury  by  the  private 
sale,  when  the  administrator  was  charged  with  the  amount  for 
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which  the  slave  would  probably  have  sold  publicly  1  This 
amount  was  all  that  he  could  be  charged  with  under  any  circum- 
stances.— Weir  V.  Davis,  4  Ala.  446  ;  Steele  v.  Knox,  10  Ala. 
Rep.  615. 

PHELAN,  J. — A  guardian,  by  the  common  law,  had  the 
right  to  the  custody  and  management  of  the  personal  chattels 
of  his  ward,  but  had  no  title  in  them.  His  oflSce,  in  this  re- 
spect, differed  from  that  of  an  executor  or  administrator,  as 
being  an  agency  only  not  coupled  with  an  interest ;  and  this 
agency  did  not  ordinarily  extend  to  the  power  to  make  sale  of 
them. 

But  the  rights  both  of  guardians  and  executors  to  make  sale 
of  the  property,  whether  real  or  personal,  of  wards  and  minors, 
are  now  wholly  regulated  by  statute  in  this  State.  They  are 
not  allowed  to  sell,  except  under  an  order  of  the  Probate  Court, 
and  then  the  time  and  manner  of  that  sale  is  specially  prescrib- 
ed; and  as  to  sales  by  executors  or  administrators  it  is  expressly 
declared  by  statute,  that  they  shall  be  utterly  null  and  void  if 
made  in  any  other  way. — Clay's  Dig.  223-21  §  §  13,  14. 

It  is  clear  that  the  interest  of  his  ward,  James  B.  Hudson, 
could  not  be  lawfully  sold  by  Helmes,  the  guardian,  at  private 
sale,  although  there  was  an  order  for  a  sale  granted  by  tiie  Or- 
phans' Court.  The  court  had  no  power  to  authorize  a  private 
sale.  So  far,  then,  as  plaintiff  in  error  was  concerned,  tlie  sale 
of  his  interest  in  the  slave  Peter,  made  by  his  guardian  Helmes 
privately,  in  conjunction  with  Inman,  stands  upon  the  same 
footing  as  it  would  if  there  had  been  no  order  of  sale.  It  passed 
no  title  as  against  the  ward. — Lay's  Executor  v.  Lawson's 
Adm'r,  at  this  term. 

What  then  is  the  nature  of  a  guardian's  liability,  who,  with- 
out lawful  authority,  makes  sale  of  his  ward's  chattels  1  His 
act  is  nothing  different  from  that  of  any  other  bailee,  who,  hav- 
ing the  rightful  custody  or  possession  of  the  goods  or  chattels  of 
another  for  one  purpose,  converts  them  to  another  purpose,  or 
sells  or  destroys  them.  The  act  is  in  law  a  conversion,  and  his 
liability  a  liability  to  pay  damages  commensurate  with  the  na- 
ture and  extent  of  that  conversion.  If  a  guardian  were  re- 
moved for  such  an  act,  as  ordinarily  he  would  be,  and  the  ward 
should  sue  him  on  his  bond  or  in  any  action  of  trover  and  con- 
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version,  the  measure  of  damages  which  he  would  be  entitled  to 
recover,  in  either  case,  would  be  the  value  of  the  property  conver- 
ted, with  interest  from  the  time  of  the  conversion.  This  would  not 
be  the  whole  extent  of  the  infant's  rights,  it  is  true.  If  the  pro- 
perty remained  in  specie,  he  might  receover  it  immediitely  from 
the  holder  by  suit  in  detinue  through  sxprochein  ami,  or  he  might 
do  this  by  suit  in  his  own  name  simply  after  coming  of  age,  even 
after  a  lapse  of  years;  or  he  might  sue  the  holder  in  detinue, 
and  the  guardian  in  trover,  and  take  in  satisfaction  whichever 
judgment  he  liked  best. 

But  in  this  case  the  ward  prefers  to  let  his  guardian  remain 
in  office  for  years  after  this  act  of  conversion,  and  then  calls 
him  to  a  settlement.  What,  under  such  circumstances,  is  the 
rule  which  will  do  justice  between  the  parties  ?  It  is,  as  we 
conceive,  to  treat  the  sale  of  the  slave  as  a  conversion,  and 
charge  the  guardian  with  his  value,  as  the  court  in  its  discretion 
may  think  proper,  either  at  the  time  of  the  conversion,  or  of  the 
settlement,  or  any  time  between,  and  interest  on  that  value  from 
the  conversion.  To  make  the  guardian  pay  his  value  at  the 
time  of  the  settlement,  and  pay  hire  for  him  up  to  that  settle- 
ment, with  yearly  interest  on  hire,  as  plaintiff  in  error  claims  to 
do,  would  be  to  make  the  guardian  the  insurer  of  the  life  of  the 
ward's  slave  until  the  ward  chooses  to  call  him  to  a  settlement, 
and  then  at  the  option  of  the  ward  to  be  made  his  purchaser. — 
There  would  be  no  safety  for  guardians,  and  ordinarily  no  jus- 
tice, in  such  a  rule ;  for  many  times  it  might  happen  that  sales, 
which  were  not  formal  and  legal,  would  be  made  in  good  faith, 
and  prove  greatly  advantageous  to  the  ward.  Indeed  there  is 
nothing  in  the  facts  of  this  case,  when  fully  considered,  that 
would  lead  to  the  belief  that  the  guardian  did  not  act  in  perfect 
good  faith  so  far  as  the  ward  was  concerned.  It  appears  that 
there  was  an  adult  equally  interested  with  the  minor,  who  part- 
ly conducted  the  sale  of  the  slave  Peter. 

As  the  Probate  Court  made  the  guardian  pay  $700  for  Peter, 
when  he  only  sold  for  about  $500,  it  seems  to  us  that  full  jus- 
tice was  done  to  the  minor  under  all  the  circumstances  of  the 
case.  The  rule  adopted  by  the  court  beloAv  has  been  already 
sanctioned  by  one  decision  of  this  court. — Alexander  v.  Alex- 
ander, 8  Ala.  796. 

The  judgment  below  is  affirmed. 
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The  motion  of  defendant  in  error  to  dismiss  the  writ  of  error, 
we  did  not  deem  it  important  to  decide,  as  the  case  was  found  to 
be  with  him  on  the  errors  assigned. 


HOLLINGSWORTH  vs.  MARTIN,  use  &c. 

1 .  When  the  entire  evidence  consists  of  the  testimony  of  one  witness,  a 
charge  that,  if  the  jury  believed  the  evidence,  plaiutiflf  could  not  recover, 
is  equivalent  to  a  demurrer  to  the  evidence,  and  raises  the  same  question. 

2.  A  promise  to  pay  the  debt  or  demand  of  a  third  person,  unless  reduced 
to  writing:  and  upon  a  legal  consideration,  is  void  under  the  statute  of 
frauds. 

3.  Where  a  receipt  bears  date  five  days  anterior  to  a  note,  and  is  for  a  dif- 
ferent amount,  the  court  cannot,  in  the  absence  of  proof  explaining  the 
incongruities,  infer  that  they  were  given  for  the  same  debt. 

4.  la  charging  the  jury,  it  is  the  duty  of  the  court  to  confine  itself  to  the 
testimony  ;  the  judge  ought  not  to  assume  that  any  fact  is  proved,  unless 
there  is  some  testimony  tending  to  prove  it,  and  then  it  should  be  stated 
hypothetically. 

Error  to  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Assumpsit  by  William  B.  Martin,  for  the  use  of  John  N. 
Young,  against  Stephen  P.  Hollingsworth.  The  cause  of  ac- 
tion endorsed  on  the  writ  is  said  to  be  the  following  instrument 
in  writing : 

"Received,  Tuskalbosa,  Februrary  11,  1836,  of  H.  L.  Mar- 
tin, on  account  of  William  B.  Martin,  one  hundred  dollars. 
(Signed)  S.  P.  Hollingsworth." 

The  common  counts  for  money  had  and  received,  and  paid, 
laid  out  and  expended,  were  added  in  the  declaration. 

It  was  agreed  between  the  attorneys  for  the  parties  respect- 
ively that  every  thing  might  be  given  in  evidence,  and  considered 
as  pleadeJ.,  which  could  be  pleaded  in  bar;  that  every  thing 
might  be  given  in  evidence  and  considered  as  replied,  which 
could  be  replied,  and  that  appropriate  issues  should  be  regarded 
as  made  up. 

A  bill  of  exceptions  was  allowed  on  the  trial,  from  which  it 
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appears  that  only  one  witness  was  examined,  and  his  testimony 
was  all  the  proof  in  the  cause,  except  the  receipt  above  des- 
cribed and  a  certain  note,  which  formed  a  part  of  the  statement 
made  by  the  witness. 

His  testimony  was  as  follows,  to-wit :  "  Some  time  in  1846 
or  1847  Stephen  P.  Hollingsworth  and  Wm.  B.  Martin  came  to 
my  office  on  the  eve  of  HoUingsworth's  leaving  for  Texas.  Col. 
Martin,  the  plaintiff,  claimed  of  Hollingsworth  a  certain  amount, 
for  professional  services  in  settling  up  the  estate  of  W.  B.  Hol- 
lingsworth or  Benj.  Hollingsworth,  or  both,  not  now  distinctly  re- 
collected. S.  P.  Hollingsworth  held  a  note  on  W.  B.  Martin,  pay- 
able to  Hollingsworth  &  Sons,  for  about  $96,  and  refused  to  settle 
for  professional  services  as  he  held  the  note  of  Martin ;  the 
amount  of  Martin's  charge  for  services  not  recollected,  but  be- 
lieve it  was  about  the  amount  of  the  note.  Martin  stated,  he 
had  paid  the  note  off  through  Henry  L.  Martin  at  Tuskaloosa, 
to  S.  P.  Hollingsworth,  for  which  he  had  a  receipt,  but  could  not 
get  at  it  at  that  time.  Hollingsworth  deposited  Martin's  note 
with  me,  and  stated,  if  Martin  produced  his  receipt  as  above 
specified,  he  would  be  indebted  to  Martin  the  amount  of  the 
receipt.  Stephen  P.  Hollingsworth  was  one  of  the  firm  of  Hol- 
lingsworth &  Sons,  engaged  in  the  mercantile  business  in  Jack- 
sonville. Stephen  P.  Hollingsworth  acted  as  agent  for  his  mother, 
who  was  the  administratrix  of  the  estate  of  Benj.  Hollingsworth, 
deceased,  in  winding  up  said  estate.  S.  P.  Hollingsworth  re- 
moved to  Texas  in  1836,  and  has  not  since  resided  in  Ala- 
bama." 

"  The  said  witness  also  proved  the  note  mentioned  above  by 
him,  in  the  words  and  figures  following,  to-wit : 

"  $96  69.  One  day  after  date  I  promise  to  pay  Hollings- 
worth &  Sons  or  bearer  §96  59,  value  received.  Witness  my 
hand  and  seal,  this  16th  day  of  February,  1836. 

(Signed)  W.  B.  Martin,  [seal.]  " 

This  note  was  read  in  evidence.  The  witness  also  proved 
that  the  plahitifi*,  after  the  above  stated  conversation,  and  before 
the  commencement  of  this  suit,  produced  to  him  a  receipt  in  the 
words  and  figures  following,  to-wit : 

"Hec'd,  Tuskaloosa,  February  11th,  1836,  of  H.  L.  Martin 
on  account  of  W.  B.  Martin  one  hundred  dollars. 

(Signed)  S.  P.  Hollingsworth. " 
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The  witness  proved  the  execution  of  said  receipt,  and  the 
same  was  read  in  evidence  to  the  jury. 

The  above  was  all  the  evidence  in  the  case. 

The  defendant  asked  the  court  to  charge  the  jury,  that,  if 
they  believed  the  evidence  in  this  case,  they  must  find  for  the 
defendant ;  which  charge  the  court  refused  to  give,  and  defend- 
ant excepted. 

The  defendant  then  asked  the  court  to  charge  the  jury,  that, 
if  they  believed  from  the  evidence  that,  at  the  time  of  the  con- 
versation herein  above  set  out,  the  only  indebtedness  to  plaintiff 
was  for  professional  services  rendered  for  the  administrator  of 
the  estate  of  Benj.  Hollingsworth  or  W.  B.  Hollingsworth,  and 
that  the  promise  of  defendant  was  to  pay  the  debt  for  the  pro- 
fessional services  above  named,  then  that  promise  would  be  with- 
in the  statute  of  frauds  and  void,  unless  in  writing ;  which 
charge  the  court  gave,  but  then  went  on  to  charge  the  jury, 
that,  if  the  promise  was  to  pay  the  amount  of  the  receipt  on  the 
note  given  in  evidence,  upon  its  production,  and  if  such  a  receipt 
had  been  produced,  and  if  defendant  had  received  satisfaction 
of  the  note  in  plaintiff 's  claim  a  second  time,  then  the  promise 
would  not  be  within  the  statute  of  frauds,  and  plaintiff  might 
recover;  to  which  charge  defendant  excepted. 

The  defendant  then  asked  the  court  to  charge  the  jury,  that 
a  promise  of  S.  P.  Hollingsworth,  the  defendant,  to  pay  the 
amount  of  a  receipt  for  a  payment  made  by  plaintiff  on  the  note 
in  evidence  held  by  him  on  plaintiff  would  be  without  considera- 
tion, if  the  only  consideration  for  it  was  the  indebtedness  of  the 
administrator  of  W.  B.  Hollingsworth  or  Benj.  Hollingsworth's 
estate  to  plaintiff;  which  charge  the  court  gave,  but  then 
charged  the  jury,  that,  if  S.  P,  Hollingsworth  was  the  agent  of 
the  administrator  indebted  to  plaintiff,  and  if  defendant  was  a 
member  of  the  firm  of  Hollingsworth  &  Sons,  and  if  defendant 
bad  received  satisfaction  of  the  note  in  plaintiff's  claim  a  sec- 
ond time,  then  the  consideration  would  be  sufficient ;  to  which 
charge  defendant  excepted,  both  because  there  was  no  proof  of 
the  agency,  and  because  there  was  no  proof  that  defendant  had 
received  satisfaction  of  the  note  in  plaintiff's  claim  a  second 
time,  and  because  the  charge  was  not  the  law. . 

The  defendant  asked  the  court  to  charge  the  jury,  that  the 
receipt  given  in  evidence  could  not  be  deemed  by  them  as  being 
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for  a  payment  on  the  note  herein  set  out,  unless  there  was  proof 
extrinsic  of  the  receipt  connecting  it  with  the  note.  The  court 
gave  the  charge  asked,  and  then  charged  the  jury,  that,  if  the 
receipt  was  in  payment  of  the  consideration  for  which  the  note 
was  given,  it  would  be  sufficiently  connected  with  the  note,  and 
would  be  such  a  compliance  with  the  condition  of  the  defend- 
ant's agreement  as  to  authorize  a  suit  by  plaintiff  against  de- 
fendant ;  to  which  charge  defendant  excepted. 

The  defendant  then  asked  the  court  to  charge  the  jury,  that 
the  note  was  not  evidence  of  any  indebtedness  previous  to  its 
date.  The  court  gave  this  charge,  but  then  went  on  and  told 
the  jury,  that  they  might  look  to  the  facts  that  Hollingsworth 
&  Sons  were  doing  business  in  the  town  of  Jacksonville  in  1836, 
and  that  S.  P.  Hollingsworth  was  a  member  of  the  firm,  and 
that  plaintiff's  brother,  Henry  L.  Martin,  was  at  that  time 
living  in  Tuskaloosa,  and  that  defendant  passed  through  Tus- 
kaloosa  on  his  way  to  Texas,  in  determining  whether  the  receipt 
was  not  in  payment  of  the  consideration  on  which  the  note  was 
based,  and  whether  one  of  the  partners  at  Jacksonville  had  not 
taken  the  note  from  W.  B.  Martin  at  Jacksonville  a  few  days 
after  the  receipt  was  given  at  Tuskaloosa  by  S.  P.  Hollings- 
worth ;  to  which  charge  the  defendant  excepted. 

The  only  error  assigned  is,  ^'  the  matters  appearing  in  the 
bill  of  exceptions." 

A.  J.  Walker,  for  plaintiff  in  error : 

1.  There  was  but  one  witness  examined.  His  entire  testi- 
mony  is  set  out  in  the  bill  of  exceptions.  There  was  no  con- 
flict of  proof.  Therefore  it  was  proper  for  the  court  to  charge 
the  jury  upon  the  effect  of  the  entire  evidence. 

2.  Upon  the  evidence  given  iti,  the  plaintiff  had  no  right  to 
a  verdict,  and  the  court  should  have  so  charged  the  jury.  The 
action  was  brought  on  a  promise  to  pay  an  account  of  plaintiff 
for  professional  services  rendered  to  the  administrator  of  the 
estate  of  Benjamin  Hollingsworth,  or  of  the  estate  of  Wylie  B. 
Hollingsworth.  [t  was  not  shown  that  the  defendant  was  the 
administrator  of  either  of  those  estates,  nor  was  it  shown  that 
Martin's  services  were  rendered  at  the  request  of  defendant. 
Therefore  Hollingsworth  was  not  responsible  for  the  account  of 
Martin,  unless  his  promise  proved  by  Crow  rendered  him  so. 
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3.  The  promise  of  HoUingsworth  was  upon  the  express  con- 
dition that  Martin  should  produce  a  receipt  for  the  payment  of 
the  note.  With  this  condition  Martin  had  not  complied.  The 
receipt  which  he  produced  was  not  for  a  payment  on  the  note. 
The  receipt  was  for  a  larger  amount  than  the  note,  and  was  of 
anterior  date  to  the  note.  The  receipt  is  by  S.  P.  HoUings- 
worth. The  note  was  payable  to  HoUingsworth  &  Sons.  The 
production  certainly  did  not  prima  facie  show  a  payment  on 
the  note.  There  was  no  proof  whatever  connecting  the  receipt 
with  the  note.  In  the  entire  absence  of  proof  connecting  the 
receipt  with  the  note,  the  court  was  bound  to  say  that  the  plaintiflF 
had  failed  to  prove  either  a  literal  or  substantial  compliance 
with  the  condition  upon  which  the  promise  was  made. 

4.  The  promise  of  HoUingsworth  was  without  consideration. 
Conceding  that  it  was  proved  that  Martin  had  paid  to  HoUings- 
worth a  debt  due  HoUingsworth  &  Sons,  that  was  no  reason  why 
HoUingsworth  should  pay  a  debt  due  Martin  by  third  persons. 
It  was  a  mere  voluntary  assumption  of  another's  debt. — Kirksey 
V.  Kirksey.  8  Ala.  131 ;  Hester  v.  Wesson,  6  ib.  415. 

5.  It  is  incontrovertibly  established  as  law  by  the  decisions, 
that  the  only  consideration  which  will  render  a  promise  to  pay 
the  debt  of  another  a  new  debt,  is  one  which  is  beneficial  to  the 
promisor. — Martin  v.  Black's  Ex'rs,  21  Ala.  730  ;  Brown  v. 
Barnes,  6  Ala.  694.  There  was  certainly  no  consideration  bene- 
ficial to  HoUingsworth  for  the  promise  made  by  him. 

6.  The  court  not  only  predicates  its  charge  upon  a  state  of 
facts  not  in  proof,  but  assumed  the  province  of  testifying  to  the 
jury  through  the  medium  of  a  charge.  The  court  tells  the  jury 
"they  might  look  to  the  facts  that  HoUingsworth  &  Sons  were 
doing  business  in  Jacksonville  in  1836,  that  defendant  passed 
through  Tuskaloosa  on  his  way  to  Texas,  that  difibrent  mem- 
bers of  the  firm  received  the  money  at  Tuskaloosa  and  took  the 
note  in  the  record,  and  that  the  note  was  given  at  Jacksonville," 
when  there  was  no  evidence  whatever,  that  HoUingsworth  passed 
through  Tuskaloosa  on  his  way  to  Texas,  or  that  the  money  was 
paid  to  him  when  on  his  way  to  Texas,  or  that  the  note  was- 
given  in  Jacksonville. 

BiELSER  &  Rice,  contra: 

The  agreement  of  the  parties  was,  to  consider  a  proper  declar> 
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ation  and  proper  pleadings  as  filed,  and  to  try  on  the  merits. 
The  evidence  shows  a  clear  right  of  recovery  on  the  part  of  de- 
fendant in  error,  and  this  court  will  not  reverse,  because,  even 
if  there  was  error,  there  was  no  injury.  The  evidence  is  not 
conflicting,  but  the  uncontrovcrted  admission  and  declarations  of 
plaintiflf  in  error  show  that  he  is  liable.  Ho  admitted  if  Martin 
produced  his  receipt,  he  was  "  indebted  to  Martin  to  the 
amount  of  such  receipt."  This  makos  him  liable,  as  Martin 
did  produce  his  receipt. — Brooks  v.  Ball,  18  Johns.  Rep.  337  ; 
McKeen  v.  Harwood,  15  Ala.  Rep.  797- 

The  language  employed  in  the  last  sentence  of  Brooks  v. 
Ball,  supra,  applies  with  decisive  force  to  this  case,  mutatis 
mutandis,  to-wit  :  "Ho  voluntarily  waives  all  other  proof" 
(except  the  production  of  the  receipt ;)  and  to  allow  him  to 
make  any  other  question  afterwards,  "would  be  allowing  him 
to  alter  the  conditions  of  his  engagement  and  virtually  to  res- 
cind his  promise."  He  had  collected  the  money  once  from  the 
brother  of  the  defendant  in  error,  and  he  ought  to  be  held  to 
what  he  said. 


GIBBONS,  J. — The  defence  attempted  to  be  interposed  to 
the  liability  sought  to  be  enforced  against  the  plaintiflf  in  error, 
is  two-fold :  1st,  the  statute  of  frauds  ;  and  2d,  that  the  con- 
dition attached  to  the  promise,  as  shown  by  the  evidence,  has 
not  been  complied  with. 

The  defendant  below,  after  the  testimony  was  all  in,  and  con- 
sisting as  it  did  of  the  evidence  of  one  witness  alone,  requested 
the  court  to  charge  the  jury,  that,  if  they  believed  the  evidence, 
the  plaintiff  could  not  recover.  This  charge  the  court  refused, 
and  the  defendant  excepted.  The  refusal  to  give  this  charge, 
in  our  opinion,  raises  the  same  question  as  if  the  defendant  be- 
low had  demurred  to  the  evidence,  and  called  upon  the  court  to 
declare  the  law  thereon.  The  question  thus  presented  involves 
the  two-fold  aspect  of  the  defence  above  mentioned. 

The  plaintiff's  right  to  recover  under  the  proof  must  rest 
either  upon  the  fact  that  he  had  performed  services  for  one  of 
the  Hollingsworths'  estate,  or  upon  the  promise  that  if  Martin 
would  produce  the  receipt  of  which  he  had  spoken  he  would  be 
indebted  to  him  in  that  amount.  The  testimony  is,  that  the 
plaintiff  and  defendant  came  into  the  office  of  witness  together, 
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and  then   plaintiff  claimed  of  defendant   a  certain   amount  of 
money  for  services  rendered  one  of  the  Hollingsworths'  estate. 
The  defendant  refused  to  pay  the  demand,  because  he  held  the 
note  of  the  plaintiff  for  about  the  same  amount.     The  plaintiff 
then  said,  he  had  paid  the  note,  through  Henry  L.  Martin  of 
Tuskaloosa,  to  the  defendant.     The  defendant  left  the  note  with 
witness,  and  stated  that,  if  the  plaintiff  produced  the  receipt, 
he  would  be  indebted  to  the  plaintiff  the  amount  thereof.     The 
plaintiff  afterwards  did  produce  the  receipt  offered  in  evidence. 
The  evidence  does  not  disclose  who  held  the  note  at  the  time 
of  trial ;  whether  it  was  then  in  the  possession  of  the  plaintiff, 
or  whether  it  was  produced  by  the  witness,  it  being  still  in  his 
possession  since  it  was  left  there  by  the  defendant,  does  not  ap- 
pear.    We  think  the  legal  presumption  is,  that  the  note  yet  re- 
mains in  the  hands  of  the  witness,  until  the  contrary  is  shown. 
Assume  this  to  be  the  fact  for  the  present,  and  assume  further 
that  the  plaintiff  based  his  right  to  recover  on  the  fact  that  he 
had  rendered  services  to  the  estate  of  one  or  both  of  the  Hol- 
lingsworths.    It  is  shown  that  the  defendant  was  the  agent  of 
the  administratrix  of  one  of  those  estates,  but  we  do  not  sej  how 
this  changes  the  legal  aspect  of  the  case.     It  would  seem  clearly, 
on  this  hypothesis,  to  be  a  demand  of  the  defendant  that  he 
should  pay  the  debt  or  demand  of  a  third  person,  and  any  parol 
promise  which  he  may  have  made  in  reference  to  that  demand 
would  not  be  binding  upon  the  defendant,  unless  the  same  was 
in  writing,  and   upon  a  legal  consideration.     Our  conclusion, 
therefore,  is,  that  if  the  plaintiff  had  declared  for  those  services 
against  the  defendant,  the  claim  would  have  fallen  within  the 
statute  of  frauds. 

But  suppose  the  plaintiff  does  not  rest  his  right  to  recover 
against  the  defendant  upon  the  fact  that  he  rendered  the  above 
mentioned  services  for  one  or  both  of  the  estates  above  mention- 
ed, but  relies  upon  the  admission  of  the  defendant,  that,  if  the 
plaintiff  produced  the  receipt  spoken  of  by  the  witness,  "  he 
would  be  indebted  to  him' '  in  the  amount  -thereof.  When  the 
note  and  receipt  are  brought  together  they  do  not  at  all  corres- 
pond; although  we  are  bound,  in  the  view  of  the  case  which  we  are 
now  taking,  to  give  the  plaintiff  the  benefit  of  every  conclusion 
which  the  evidence  fairly  tends  to  prove,  still  we  do  not  see  how 
we  can  legitimately  refer  the  receipt  to  the  note,  or  in  any  way 
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connect  them  together,  as  upon  their  face  they  are  entirely  inco- 
herent. We  are  left  solely  to  the  conclusions  which  the  law 
draws  on  the  face  of  these  two  papers,  as  there  is  no  testimony 
explaining  the  apparent  incongruities,  or  in  any  manner  connec- 
ting them,  except  the  conversation  detailed  by  the  witness  be- 
tween the  plaintiff  and  the  defendant.  On  the  face  of  the  pa- 
pers alone,  we  think  the  court  was  bound  to  say  that  they  were 
wholly  and  entirely  disconnected,  as  the  receipt  is  anterior  to 
the  note  by  some  five  days  in  its  date  and  for  a  different  amount. 
It  is  true  we  may  imply  that  the  note  and  receipt  were  given 
for  the  same  debt,  but  we  cannot  do  so  fairly  from  the  evidence, 
because  the  law  from  the  face  of  the  papers  draws  a  different 
conclusion.  Besides,  if  we  attempt  to  arrive  at  conclusions  by 
implications,  we  may  as  well  imply  that  Martin  owed  two  debts, 
and  that  the  papers  alove  mentioned  referred  to  those  distinct 
debts,  as  that  they  referred  to  one  and  the  same  debt.  We 
must  confine  our  conclusions  to  those  that  the  law  draws  from 
the  papers  themselves,  until  the  apparent  incoherence  is  explain- 
ed by  proof.  This  proof  the  record  does  not  supply,  and  our 
conclusion  is,  that  the  charge  asked  should  have  been  given  to 
the  jury  as  asked.  This  is  decisive  of  the  case  so  far  as  re- 
spects the  reversal. 

Several  other  errors  are  insisted  upon  in  argument,  but  we  do 
not  deem  it  important  to  consider  them  in  detail.  We  simply 
remark,  that,  in  charging  the  jury,  it  is  the  duty  of  the  court  to 
confine  itself  to  the  testimony  before  it.  The  judge  ought  not 
to  assume  that  any  fact  is  proved,  unless  there  is  some  testimo- 
ny tending  to  prove  it,  and  then  it  should  be  left  hypothetically 
to  the  jury,  leaving  it  for  them  to  say  whether  such  fact  is 
proved  or  not,  or  whether  or  not  they  believe  the  evidence.  As 
the  same  things  will  not  probably  arise  on  another  trial,  we  for- 
bear remarking  further  upon  the  other  portions  of  the  bill  of 
exceptions. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the 
cause  remanded. 
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COMM'RS'  COURT  OF  BUTLER  CO.  vs.  McCANN. 

1.  An  action  on  the  case  cannot  be  maintained  by  the  Commissioners''  Court 
of  Butler  County  against  the  keeper  of  the  poor-house,  for  debauching  and 
getting  with  child  one  of  the  inmates  of  said  poor  house. 

Error  to  the  Circuit  Court  of  Butler. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  was  a  special  action  on  the  case  by  the  plaintiff  in  er- 
ror against  James  McCann,  for  debauching  and  getting  with 
child  one  Elizabeth  Rogers,  who  was  an  inmate  of  the  poor- 
house  of  said  county  during  the  time  said  McCann  was  employ- 
ed as  the  keeper  of  it.  The  declaration  contains  a  second  count, 
for  &o  carelessly  and  negligently  conducting  as  keeper  of  said 
poor-house,  as  to  suffer  said  Elizabeth  to  be  debauched  and  got- 
ten with  child,  and  alleges  the  damage  as  accruing  from  the  in- 
creased expense  by  reason  of  her  sickness  and  medical  attend- 
ance, and  for  the  support  of  the  child. 

The  court  sustained  a  general  demurrer  to  the  declaration, 
and  this  is  now  assigned  for  error. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error: 

To  show  that  the  court  erred  in  sustaining  the  demurrer,  we 

make  the  following  points  and  support  them  by  the  authorities 

cited  : 

1.  By  the  act  for  the  support  of  paupers  in  the  County  of 
Butler,  (see  Acts  of  1844  p.  7,)  the  plaintiff  was  authorized  to 
have  erected  a  poor-house,  and  to  employ  some  person  to  super- 
intend said  house,  and  take  care  of  the  poor  of  said  county. 

2.  The  plaintiff  is  a  quasi  corporation. — Angell  &  Ames  on 
Corporations,  3  Ed.  p.  19  §  5. 

3.  The  power  to  sue  and  be  sued  is  one  of  the  incidental 
powers  of  all  corporations.  No  express  power  to  sue  need  be 
given  by  statute. — Angell  &  Ames  on  Corporations  p.  372  §  1; 
ib.  p.  8?  §  6. 

4.  The  giving  of  the  bond  by  the  defendant  for  the  perform- 
ance of  his  duties  as  poor-house  keeper,  was  simply  an  addition- 
al security ;  and  although  an  action  might  have  been  maintained 
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on  the  bond,  (this  however  is  doubtful,)  for  the  cause  alleged  in 
the  declaration,  this  right  does  not  preclude  the  plaintiff  from 
maintaining  an  action  on  the  case,  for  the  injury  alleged  to  have 
been  done  by  the  defendant. 

5.  Causes  alleged  in  the  declaration  arc  sufficient  to  support 
an  action  on  the  case. 

N 

Elmore  &  Yancey,  contra  : 

The  Commissioners'  Court  of  Roads  &  Revenue  of  a  county 
have  neither  general  nor  special  authority  to  sue,  in  any  matter 
touching  the  interests  of  a  county. — 1  Stewart  SA9. 

The  act  of  1844,  "for  the  support  of  paupers  in  the  County 
of  Butler,"  may  be  considered  as  constituting  "the  judge  of 
the  county  court,  and  commissioners  of  roads  and  revenue  for 
the  County  of  Butler,"  a  corporation  ;  and  all  powers  necessary 
to  the  execution  of  any  privileges  conferred  by  that  act,  will  be 
presumed  as  granted. — 4  Porter  370. 

If,  therefore,  the  grievance  complained  of  is  one  that  an  action 
can  be  maintained  upon  under  that  act,  the  suit  must  be  in  the 
name  of  the  corporate  body,  viz.,  "the  judge  of  the  county 
court  and  the  commissioners,  &c.,"  if  the  action  is  not  upon  the 
bond  of  the  superintendent ;  and  if  upon  the  bond,  it  should  be 
in  the  name  of  "the  judge  of  the  county  court,"  to  whom  it  is 
payable  ;  for,  in  all  actions  by  corporations,  the  true  name 
thereof  must  be  used. — Bacon's  Abr.,  title  "Corporations,"  let- 
ter "C,"  p.  444. 

A  corporation  has  no  rights,  save  such  as  are  specially  grant- 
ed, or  as  are  incidental  to  or  nccessarry  to  give  effect  to  granted 
powers.— The  State  v.  Mayor  &c.,  5  Porter  279,  310. 

There  was  no  obligation  upon  the  plaintiff  to  maintain  the 
paupers.— Clay's  Digest  p.  492  §  2  ;  Act  of  1844  §  4. 

If  this  is  an  action  for  breach  of  duty,  then  it  should  have 
been  in  debt  or  covenant  on  the  bond  required  to  bo  taken,  be- 
ing its  highest  security. — Act  of  1844. 

If  it  is  an  action  for  seduction,  per  quod  seruitium  amisit, 
then  it  is  not  maintainable,  for  there  is  no  allegation  in  the  dec- 
laration that  the  relation  of  master  and  servant  existed. — 14 
Ala.  235;  2  Green.  Ev.,  title  Seduction. 

The  relation  of  master  and  servant  does  not  exist  between 
the  plaintiffs  and  paupers  in  Butler.— Act  of  1844  §  3. 
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This  action  could  only  be  maintained  by  the  individual  se- 
duced, or  by  her  parents  or  husband. 

If  any  injury  has  been  done,  it  was  injury  not  to  the  plaintiff, 
but  the  county,  and  therefore  suit  could  only  be  instituted  for 
the  use  of  the  county. — Clay's  Dig.  494  §  11. 

Overseers  of  the  poor  of  a  town  have  no  right  of  action 
against  one  who,  against  law,  brings  a  pauper  into  the  town  by 
which  the  town  is  put  to  expense. — 11  Johns.  183. 

CHILTON,  C.  J. — That  the  declaration  in  this  case  pre- 
sents a  flagitious  violation  of  duty  on  the  part  of  the  defendant, 
arising  out  of  his  contract  as  superintendent  of  the  poor-house, 
there  can  be  no  question,  but  it  is  insisted  that  no  action  lies  on 
the  part  of  the  Commissioners'  Court  to  recover  for  it. 

It  is  very  clear  that  no  action  on  the  part  of  the  Commission- 
ers' Court  could  deprive  the  unfortunate  subject  of  the  injury 
of  her  action,  or  whoever  may  be  entitled  under  the  circum- 
stances to  sue  for  the  seduction ;  but  conceding  this,  the  ques- 
tion recurs,  can  the  Commissioners'  Court  recover  the  addi- 
tional expense  incurred  by  the  county  in  medical  bills  and  su- 
peradded attention  required  on  accouat  of  the  injury. 

In  Anthony  v.  Slaid  &  Wife,  1 1  Met.  Rep.  290,  the  declar- 
ation averred  that  the  plaintiff  had  contracted  for  the  support  of 
all  the  poor  in  the  town  of  Adams,  at  a  fixed  sum  per  annum, 
and  undertook  to  support  them  at  his  own  risk  in  sickness  and 
in  health  ;  and  that  the  defendant's  wife  committed  an  assault 
and  battery  upon  one  of  the  town  paupers,  by  means  of  which 
he  was  hurt,  and  the  plaintiff  was  thereby  put  to  increased  ex- 
pense for  his  cure  and  support.  The  Court  of  Common  Pleas 
held,  that  the  action  was  not  maintainable.  On  error  to  the 
Supreme  Court,  it  was  held  that  the  decision  was  right.  Shaw, 
C.  J.,  in  delivering  the  opinion,  said,  "  It  is  not  by  means  of 
any  natural  or  legal  relation  between  the  plaintiff  and  the  party 
injured,  that  the  plaintiff  sustains  any  loss  by  the  act  of  the 
defendant's  wife,  but  by  means  of  the  special  contract  by  which 
he  had  undertaken  to  support  the  town  paupers.  The  damage 
is  too  remote  and  indirect." — See  also  Lamb  v.  Stone,  11  Pick. 
R.  527,  and  Crouse  v.  Overseers  of  the  Poor,  11  Johns.  R. 
167  mar. 

The  foregoing  cases  are  quite  persuasive  to  show  that  the  ac- 
78 
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tion  is  not  maintainable,  but  wo  prefer  to  rest  our  decision  on  a 
point  less  tloubtful,  and  to  leave  tliis  question  undecided. 

The  act  "  for  the  support  of  paupers  in  the  County  of  But- 
ler" requires,  "that  before  any  superintendent  shall  enter  upon 
the  duties  of  his  office,  he  shall  enter  into  bond,  with  two  or 
more  good  securities,  in  the  sum  of  one  thousand  dollars,  paya- 
ble to  the  judge  of  the  County  Court  of  Butler  County  and  his 
successors  in  office,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office." — Acts  '44  p.  7. 

This  provision  seems  to  indicate  the  intention  of  the  legisla- 
ture to  confer  the  legal  riglit  of  action  upon  the  county  judge, 
and  not  upon  the  Commissioners'  Court  of  Roads  and  Revenue. 
Be  this,  however,  as  it  may,  it  is  clear  that  no  action  could  be 
maintained  on  the  bond,  except  in  the  name  of  the  county 
judge,  who  is  the  payee. 

The  duty  alleged  in  the  declaration  to  have  been  violated 
arises  out  of  the  contract,  and  this  action  to  recover  for  a  tor- 
tious violation  of  it,  although  in  form  ex  delicto^  is  nevertheless, 
in  fact,  in  the  nature  of  an  action  ex  contractu.  The  party  en- 
titled to  sue  has  his  election,  either  to  proceed  on  the  contract 
to  recover  for  the  injury,  or  to  treat  as  a  tort  the  violation  of 
the  duty  which  the  law  implies  as  arising  out  of  the  contract, 
and  sue  in  case.  The  actions  in  the  given  case  are  concurrent, 
the  one  direct  upon  the  contract,  the  other  collateral  to  it,  but 
both  dependent  on  it ;  and  the  party  who  is  legally  entitled 
to  sue  on  the  contract  can  alone  maintain  the  collateral 
remedy. 

In  Tollit  V.  Sherstone,  5  Meeson  &  Wei.  R.  283,  this  ques- 
tion came  before  the  Court  of  Exchequer,  and  it  was  held  to  be 
a  clear  proposition  of  law,  "  that  an  action  of  contract  cannot 
be  maintained  by  a  person  who  is  not  a  party  to  the  contract  ; 
and  that  the  same  principle  extends  to  an  action  of  tort  arising 
out  of  a  contract." 

If  it  be  granted  that,  whether  the  action  be  brought  in  the 
name  of  the  judge,  or  of  the  Commissioners'  Court,  the  recove- 
ry would  enure  to  the  benefit  of  the  county,  still  this  does  not 
obviate  the  necessity  of  suing  in  the  name  of  the  party  having 
the  legal  right  of  action.  Besides,  this  suit  is  not  brought  for 
the  use  of  the  coHnty,  and  the  Commissioners'  Court  has  no 
beneficial  interest. 
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Our  conclusion  therefore  is,  that  the  Commissioners'  Court 
have  no  legal  right  of  action,  and  hence  the  demurrer  to  the 
declaration  was  properly  sustained. 

Let  the  judgment  be  affirmed. 


HOLLEY  vs.  ACRE,  Judge,  &c. 

1.  In  debt  on  an  administrator's  bond,  a  count  on  the  penalty  alone,  not 
noticing  the  condition,  is  sufficient. 

2.  A  decree  of  the  Orphans'  Court  ia  favor  of  a  distributee  for  a  balance 
found  in  the  administrator's  hands,  is  evidence  of  assets  in  his  hands  to 
that  amount,  and  sufficient  to  sustain  a  judgment  on  the  bond  against  his 
sureties. 

Appeal  from  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

Suit  was  brought  in  the  court  below  by  the  appellee,  for  the 
use  of  Benjamin  J.  Hogg,  against  the  appellant,  as  surety  on 
an  administrator's  bond,  made  by  Benj.  L.  Jordan  and  Eliza- 
beth Hogg,  as  administrators  of  the  estate  of  Benjamin  Hogg, 
deceased.  The  declaration  originally  contained  three  counts, 
the  first  on  the  bond,  properly  setting  it  out,  averring  that  the 
penalty  was  due  and  unpaid,  although  it  had  been  demanded. 
It  is  unnecessary  to  describe  the  other  two  counts,  as  a  demur- 
rer was  sustained  to  them,  and  the  plaintiff  below  relied  on  the 
first  count  alone.  There  was  a  demurrer  also  to  this  count,  but 
it  was  overruled  by  the  court. 

The  defendant  then  craved  oyer  of  the  bond  in  the  declara- 
tion mentioned,  and  pleaded  covenants  performed.  To  this 
plea  the  plaintiff  replied,  setting  out  the  condition  of  the  bond, 
and  assigning  as  a  breach  of  such  condition,  "  that  on  the  8th 
day  of  October,  1838,  the  said  Benj.  L.  Jordan,  administrator 
as  aforesaid,  appeared  before  Josiah  Jones,  Judge  of  the  County 
and  Orphans'  Court  of  Covington  County,  at  an  Orphans'  Court 
then  held  for  said  county,  and  presented  his  accounts  and 
vouchers  to  the  said  court  for  final  settlement  of  the  estate  of 
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said  Benjamin  Hogg,  deceased  ;  and  upon  such  final  settlement, 
so  made  by  said  administrator,  it  was  ordered  and  decreed  by 
said  court  that  said  Benjamin  L.  Jordan  do  pay  over  to  each  of 
the  heirs,  viz.,  Louisa  Hogg,  Sarah  Ann  Hogg,  Benj.  J.  Hogg, 
Martha  M.  Hogg,  Cloo  E.  Hogg,  Wm.  A.  Hogg  and  Holland 
M.  Hogg,  the  sum  of  $75  38 ;  and  the  plaintiff  in  fact  says, 
that  the  said  Benjamin  L.  Joidan,  administrator  as  aforesaid, 
has  not  paid  the  said  sum  of  money,  so  ordered  and  decreed  to 
be  paid,  or  any  part  thereof,  but  has  neglected  and  refused  to 
do  so,  and  still  refuses,  although  a  larger  sum  of  money,  to-wit : 
the  sum  of  $1460  87,  came  into  his  hands  as  such  administra- 
tor, and  that  the  sum  so  decreed  to  Benj.  J.  Hogg  remains  un- 
paid and  unsatisfied." 

To  this  replication  the  defendant  rejoined  nul  tid  record,  pay- 
ment and  the  statute  of  limitations.  On  these  rejoinders  issues 
•were  formed,  and  the  court  tried  the  plea  of  nul  tiel  record,  and 
decided  the  issue  on  that  rejoinder  for  the  plaintiff.  The  other 
issues  were  submitted  to  a  jury. 

On  the  trial  of  these  issues,  as  appears  by  the  bill  of  excep- 
tions, the  plaintiff  offered  in  evidence  a  transcript  of  the  pro- 
ceedings of  the  Orphans'  Court,  on  the  final  settlement  of  the 
estate  of  Benjamin  Hogg,  deceased,  by  which  it  appears  that 
on  the  14th  of  August,  1838,  on  the  application  of  Benjamin 
L.  Jordan,  administrator  of  Benjamin  Hogg,  deceased,  an  order 
was  made  appointing  the  second  Monday  in  October,  1838,  as 
the  day  on  which  the  administrator  would  make  final  settlement 
of  said  estate,  and  ordering  forty  days'  notice  to  be  given  to  the 
parties  in  interest. 

It  further  appears  that  on  the  8th  day  of  October,  1838,  a 
settlement  did  take  place,  on  which  it  was  found  that  the  admin- 
istrator had  received  $1460  67  on  account  of  said  estate,  and, 
after  allowing  him  all  credits,  there  remained  in  his  hands 
$669  66,  which  he  was  ordered  to  pay  out  to  the  widow  and 
children  of  the  intestate,  including  Benjamin  J.  Hogg.  This 
last  order  recites  that  it  is  made  on  an  application  for  distribu- 
tion, and  that  the  widow  and  seven  children  of  the  deceased  arc 
entitled  to  the  fund,  and  order  the  administrator  to  pay  to  the 
widow  $131  93,  and  to  each  of  the  children  $75  34. 

To  the  introduction  of  this  "transcript,  the  defendant  objected, 
but  his  objection  was  overruled,  and  be  excepted. 
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The  plaintiff  introduced  the  bond  described  in  the  declaration, 
which  was  read  without  objection,  and,  with  the  transcript  from 
the  Orphans'  Court,  was  all  the  proof  in  the  case.  The  defen- 
dant then  asked  the  court  to  charge  the  jury,  that  if  they  be- 
lieved the  whole  of  this  proof,  they  could  not  find  for  the  plain- 
tiff; this  charge  the  court  refused,  and  charged  the  jury  that 
on  the  proof  they  must  find  for  the  plaintiff  the  amount  of  the 
decree  rendered  in  the  Orphans'  Court,  with  interest  from  the 
time  of  its  rendition  to  the  time  of  trial. 

The  defendant  excepted  to  the  charge  refused,  and  to  the 
charge  given. 

The  errors  assigned  in  this  court  are : 

1.  That  the  court  erred  in  admitting  the  record  of  the  Or- 
phans' Court,  as  evidence  under  the  declaration  and  replication ; 

2.  In  overruling  the  demurrer  to  the  first  count  of  the  de- 
claration ; 

3.  In  deciding  the  issue  of  nul  tiel  record  for  the  plaintiff ; 

4.  In  refusing  the  charge  asked  by  the  defendant ; 

5.  In  the  charge  given. 

Watts,  Judge  &  Jackson,  for  appellant : 

1.  The  proceedings  of  the  Orphans'  Court  showed  no  de- 
cree.— Hinson  v.  Wall,  20  Ala.  298,  and  authorities  there  ci- 
ted. 

2.  The  decree  of  the  court,  ascertaining  the  balance  due  each 
heir,  is  void,  because  made  at  a  time  when  the  law  did  not  au- 
thorize it,  and  when  the  administrator  was  not  present.  The 
law  required  the  judge  to  audit  and  report  the  accounts,  and 
after  forty  days'  notice  to  render  the  decree. — Aiken's  Digest 
182  §  27.  This  decree  was  made  on  the  same  day  that  the  ac- 
counts were  presented  and  audited.  The  administrator  was  not 
before  the  court  on  that  day,  for  any  other  purpose  than  to  have 
his  accounts  presented  and  audited.  All  that  was  done  by  the 
court  besides  this,  was  done  in  the  absence  legally  of  the  ad- 
ministrator. The  judge  had  no  power  to  make  a  final  settle- 
ment on  that  day,  and  his  decree  is  therefore  void. — Brazier  & 
Co.  v.  King,  16  Ala.  730. 

3.  The  sureties  of  an  administrator  shall  not  be  charged 
beyond  the  assets  of  the  estate.-Clay's  Dig.  228  §  34.  The  proof 
set  out  in  the  bill  of  exceptions,  which  was  all  the  proof  given, 
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did  not  show  that  any  assets  had  come  to  the  hands  of  the  ad- 
ministrator, so  as  to  cliarge  his  surety  therewith.  Something 
more  than  the  decree  against  tlio  administrator  was  required  to 
be  shown,  to  charge  the  surety. — Dean  v.  Portis,  11  Ala.  104  ; 
Miller  v.  Gee,  4  Ala.  359  ;  Thompson  v.  Searcy  &  Fearn,  6 
Porter  393.  These  authorities  show  that  the  charge  asked 
should  have  been  given,  and  that  the  charge  given  was  erro- 
neous. 

4.  The  demurrer  to  the  first  count  should  have  been  sustain- 
ed.    It  is  entirely  too  general. 

5.  The  cases  of  Townsend  v.  Everett  and  Howell  v.  Will- 
iamson arc  not  at  all  applicable  to  this  case. 

6.  All  the  assignments  of  error  are  insisted  on. 

Belser  &  Rice,  contra: 

1.  The  practice  of  this  court  is,  to  examine  such  errors  only 
as  are  insisted  on  by  the  argument  of  the  counsel  of  the  plain- 
tiff in  error. — Cunningham  v.  Carpenter,  10  Ala.  Rep.  109. 

2.  The  first  position  assumed  by  the  plaintiff  in  error  is  not 
maintainable,  for  the  proceedings  of  the  Orphans'  Court  do  show 
a  decree.  On  the  14th  August,  1838,  the  administrator  volun- 
tarily ''made  application  to  the  court  to  make  final  settlement," 
&c.,  whereupon  an  order  was  made  requiring  fort}'  days'  notice 
to  be  given  &c.,  and  fixing  the  second  Monday  in  October  next 
thereafter  as  the  day  for  the  final  settlement.  On  said  second 
Mondaj'  in  October,  (the  8th  October,  1838.)  the  administrator 
"  presented  his  account  and  vouchers  for  a  final  settlement,  &c., 
and  thereupon  on  the  accounts  and  vouchers  of  the  administra- 
tor himself,  the  court,  upon  examination  thereof,  declares  it  finds 
"  the  gross  amount  of  said  estate  to  be  fourteen  hundred  and 
sixty  six  dollars  and  sixty  seven  cents,''  &.c.  &c.,  and  after 
making  all  the  allowances  claimed  by  the  administrator  "  there 
is  found  to  be  in  the  hands  of  said  administrator,  as  net  estate, 
the  sum  of  six  hundred  and  fifty  nine  dollars  and  sixty  six 
cents,"  and  that  there  were  eight  heirs  entitled  to  distribution, 
including  the  widow.  The  share  of  the  widow  was  ascertained — 
the  share  of  each  heir  was  ascertained,  the  name  of  each  heir  is 
stated,  and  an  order  was  made  that  the  administrator  pay  over 
to  each  heir  said  ascertained  share,  statiiig  the  sum  in  numero; 
the  administrator  being  then  in  court. — Rhodes  v.  Turner,  21 
Ala.  Rep.  210 ;  Sankey  v.  Sankey,  18  Ala.  Rep.  713. 
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3.  The  second  position  assumed  by  plaintiff  in  error  is  equal- 
ly unsound.  The  decree  was  not  void,  because  it  is  certain  the 
court  rendering  it  had  jurisdiction.  It  cannot  be  impeached 
collaterally,  even  if  it  were  erroneous.  It  cannot  now  be  re- 
versed, because  by  lapse  of  time  a  writ  of  error  is  barred. 
The  decree,  even  if  erroneous,  is  conclusive  on  the  administrator 
and  his  sureties. — Williamson  v.  Howell,  4  Ala.  Rep.  693. 

4.  The  third,  and  last  position  assumed  by  plaintiff  in  error, 
can  be  easily  answered.  The  proof  shown  in  the  bill  of  excep- 
tions, to-wit :  the  decree  of  final  settlement  made  on  the  ap- 
plication of  the  administrator  himself,  and  on  his  account  and 
vouchers,  clearly  shows  assets  of  the  estate  in  his  hands  great- 
ly beyond  the  judgment  recovered  in  this  case.  This  decree, 
this  account  and  these  vouchers,  are  evidence  against  the  sure- 
ties, (the  plaintiffs  in  error.) — Townsend  v,  Everett,  4  Ala.  R. 
607  ;  Williamson  v.  Howell,  4  Ala.  R.  693  ;  Howell  v.  Will- 
iamson, 14  Ala.  R.  419. 

LIGON,  J. — 1.  The  second  assignment  of  error  is  the  first 
in  order,  and  as  such  will  it  be  examined.  The  first  count  of 
the  declaration  proceeds  for  the  penalty  of  the  bond  alone,  and 
is  in  the  usual  form  of  a  declaration  on  a  penal  bond.  It  is 
therefore  fjiultless,  and  the  demurrer  to  it  was  correctly  over- 
ruled. 

2.  The  transcript  of  the  proceedings  in  the  Orphans'  Court, 
which  was  offered  in  evidence  under  the  issue  tendered  by  the 
rejoinder  of  nul  tiel  record^  to  the  replication  of  the  plaintiff, 
was  pertinent  to  that  issue,  and  should  not  have  been  rejected. 

The  defendant  had  pleaded  covenants  performed,  to  which  the 
plaintiff  replied  the  condition  of-  the  bond,  and  proceeded  to  as- 
sign breaches.  In  this  replication  he  averred  that  the  adminis- 
trator had  made  a  final  settlement  of  the  estate  with  the  Or- 
phans' Court  on  the  8th  of  October,  1838,  and  on  that  settle- 
ment a  balance  was  found  in  his  hands,  which  the  court  proceed- 
ed to  distribute  among  the  parties  entitled,  and  rendered  a  de- 
cree in  favor  of  the  usee  in  this  suit  and  others,  for  the  sum  of 
$75  39  each,  which  the  administrator  failed  and  refused  to  pay; 
to  this  replication  the  complainant  rejoined  nul  tiel  record.  The 
transcript  offered  fully  sustains  the  replication,  and  shows  assets 
in  the  hands  of  the  administrator  sufficient  to  pay  the  sum  sued 
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for ;  and  it  further  shows  the  exteut  of  Benjamin  J.  Hogg's  in- 
terest in  these  assets.  This  is  sufficient  to  entitle  him,  (the 
sum  to  which  he  was  entitled  being  unpaid,)  to  an  action  on  the 
bond,  against  the  sureties  of  the  administrator,  for  a  decree  of 
the  Orphans'  Court  against  the  administrator  is  conclusive  on 
his  sureties. — Kyle  v.  Mays,  use  of  Pond,  22  Ala.  G92;  Lamp< 
kin  V.  lleyer,  10  Ala.  228. 

It  is  urged,  however,  that  the  final  settlement  and  decree  set 
out  in  the  transcript  are  irregular.  Suppose  this  were  conceded, 
still  it  will  not  aid  the  appellant.  Mere  irregularities  in  a  judg- 
ment or  decree  will  not  render  it  void,  and  for  this  reason  it  can- 
not be  collaterally  impeached  ;  and  if  the  party  to  it,  who 
complains  of  such  irregularity,  desires  to  take  advantage  of  it, 
he  must  do  so  by  a  direct  proceeding.  If,  as  in  this  case,  he 
fails  to  do  80  until  his  writ  of  error  is  barred  by  the  statute  of 
limitations,  the  party  claiming  an  interest  tinder  it  will  not  be 
defeated  in  his  recovery  when  he  seeks  it  in  proper  form,  on  ac- 
count of  such  irregularities. 

3.  The  record  from  the  Orphans'  Court  being  admitted,  the 
judgment  of  the  court  on  the  issue  of  nul  tiel  record  is  proper, 
for  the  record  described  in  the  replication  corresponds  substan- 
tially with  the  one  offered  in  evidence. 

4.  Neither  can  we  perceive  any  error  in  refusing  the  charge 
requested  by  the  defendant.  The  plaintiff  had  read  the  bond  in 
evidence  to  the  jury,  containing  a  condition  for  the  faithful  dis- 
charge of  all  the  duties  of  administrator  of  the  estate  of  Ben- 
jamin Hogg,  deceased,  and  showing  that  the  defendant  was  his 
security.  He  had  also  shown  by  the  record  of  the  final  settle- 
ment in  the  Orphans'  Court  that  the  administrator  had  funds  in 
his  hands  which  he  was  ordered  to  pay  to  the  use  of  the  plaintiff, 
and  no  proof  being  offered  to  show  this  payment,  it  would  have 
been  gross  error  to  have  given  the  charge  requested. — Kyle  v. 
Mays,  use  &c.,  supra. 

0.  The  charge  given  was  in  every  respect  proper.  The  plaintiff 
had  made  out  his  right  to  recover,  fixed  the  amount  of 
his  demand,  and  the  date  at  which  it  should  have  been 
paid,  and  his  right  to  interest  is  unquestionable.  As  there 
was  no  conflict  of  testimon}',  it  was  proper  for  the  court 
to  charge  in  the  language  it  did. — Kyle  v.  Mays,  use  &c. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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PRICE  ET  AL.  VS.  PRICE'S  ADM'R. 

1 .  A  decision  of  the  Supreme  Court  ia  conclusive  of  the  law  of  the  case  in 
which  it  is  made,  and  its  correctness  will  not  be  inquired  into  when  the  case 
is  bi-oug-ht  up  again. 

2.  A  contingent  remainder  in  slaves  may  be  created  by  deed. 

3.  A  sale  by  one  having  a  life  estate  in  slaves  does  not  destroy  a  contingent 
remainder  limited  thereon. 

Error  to  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  George  Goldthwaite. 

Detinue  by  the  plaintiffs  in  error  against  the  administrator 
of  Meredith  Price,  deceased,  for  certain  slaves.  The  plaintiffs 
claimed  as  heirs  at- law  of  Polly  Woods,  under  a  deed  of  gift 
from  Richard  Price,  her  father,  conveying  the  mother  of  the 
slaves  in  controversy  to  the  said  Polly  "  during  the  natural  life* 
of  the  said  Polly  and  her  present  husband,  Drury  Woods,  or 
the  survivor  of  them ;  and  at  the  death  of  said  Polly  and  Drury 
Woods  the  said  negroes,  with  their  increase,  are  to  be  returned 
and  delivered  to  the  right  and  legal  heir  or  heirs  of  the  said 
Polly  Woods;  it  being  the  intention  of  this  instrument  to  convey 
a  life  estate  in  said  slaves  to  my  said  daughter  and  son-in-law." 
The  defendant  relied  on  a  deed  of  bargain  and  sale  from  said 
Richard  Price,  Drury  Woods  and  Polly  Woods,  to  his  intestate, 
dated  March  27.  1826.— See  5  Ala.  578,  and  10  Ala.  946. 

The  plaintiffs  proved  the  execution  of  said  deed  of  gift,  that 
they  were  the  heirs  at  law  of  said  Polly  Woods,  who  died  in 
1835  in  the  life-time  of  her  husband,  said  Drury  Woods,  w^ith- 
out  having  had  any  children  ;  also,  that  the  slaves  in  controversy 
were  the  children  of  one  of  those  mentioned  in  said  deed,  and 
that  defendant's  intestate  had  possession  of  them  at  and  before 
the  commencement  of  this  suit.  The  defendant  then  introduced 
and  proved  said  deed  from  Richard  Price,  Drury  Woods  and 
Polly  Woods  to  his  intestate. 

Upon  this  evidence,  the  court  charged  that,  under  said  deed 
of  gift  from  Richard  Price,  plaintiffs  took  nothing  but  a  contin- 
gent remainder ;  and  that  if  Drury  Woods,  in  the  life-time  of 
said  Polly  Woods,  sold  said  negroes  to  the  defendant's  intestate, 
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the  contingent  remainder  was  destroyed,  and  plaintiffs  were  not 
entitled  to  recover-  Plaintiffs  excepted  to  this  charge,  and  they 
now  assign  it  for  error. 

James  Robinson,  for  plaintiffs  in  error : 

In  Price  v.  Price,  5  Ala.  578,  it  was  held,  in  construing  this 
deed,  that  the  fact  that  the  remainder  was  to  the  heirs  of  Polly 
Wood,  who  were  not  the  heirs  of  her  husband  Drury,  withdrew 
the  deed  from  the  operation  of  the  rule  in  Shelley's  case ;  and 
that,  therefore,  Drury  Woods  did  not  take  an  absolute  estate, 
but  only  an  estate  for  his  life.  The  extent  of  Drury's  interest 
was  the  only  question  then  before  the  court,  and  so  far  as  that 
point  is  concerned,  that  decision  is  conclusive.  But  it  is  not 
conclusive  of  any  other  point,  for  the  court  could  not  legitimately 
go  beyond  the  only  point  raised,  and  the  only  one  necessary  to  be 
decided. 

If  this  remainder  be  a  contingent  one,  it  falls  within  Mr. 
Feame's  fourth  class,  that  is,  where  the  remainder  is  limited  to 
a  person  not  ascertained,  or  not  in  being,  at  the  time  such  limi- 
tation is  made. — Fearne  on  Remainders  9.  Until  the  death  of 
Poll}'  Woods,  it  could  not  be  ascertained  who  would  sustain  the 
relation  of  heir  to  her  ;  but  on  her  death,  this  person  was  as- 
certained, and  the  remainder  vested  in  him.  If  this  be  so,  the 
remainder  vested  in  the  present  plaintiffs,  who  are  her  heirs  at 
law. 

The  sale  of  the  property  by  Drury  Woods,  the  tenant  for 
life,  did  not  destroy  or  affect  this  remainder.  A  bargain  and 
sale  conveys  no  greater  interest  than  the  tenant  for  life  has. — 
Fearne  en  Remainders  321,  ch.  5  ;  Lyde  v.  Taylor,  17  Ala. 
273  ;  Jones  v.  Hoskins,  18  Ala.  493,  and  cases  there  cited. 

Brickell  &  Cabaniss,  contra. 

GOLDTHWAITE,  J.— When  this  case  was  last  here,  5  Ala. 
578,  it  was  held,  that  the  legal  effect  of  the  deed  set  out  in  the 
record  was,  to  give  Drury  Woods  but  a  life  estate  in  the  slaves 
conveyed  by  it,  with  a  contingent  remainder  to  the  heirs  of  Polly 
Woods,  which  vested  upon  her  death  before  the  determination 
of  the  particular  estate.  It  is  unnecessary  to  inquire  into  the 
correctness  of  this  decision  upon  the  point  which  relates  to  the 
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interest  taken  by  Drury  Woods  under  the  deed,  as  it  is  a  suffi- 
cient answer  to  the  argument  of  the  counsel  upon  that  question 
to  observe  that,  under  the  precedents  which  have  been  long  es- 
tablished in  this  court,  we  are  bound  to  regard  the  decision  as 
conclusive  of  the  law  in  the  case  in  which^it  was  made. — Mere- 
dith V.  Naish,  4  S.  &  P.  59  ;  Gee  v.  Williamson,  1  Port.  313  ; 
Goodwin  v.  McGehee,  15  Ala.  232. 

If  Drury  Woods  took  but  a  life  interest  in  the  slaves,  it  fol- 
lows necessarily  that  the  decision  was  correct  as  to  the  interest 
conveyed  by  the  deed  to  the  heirs  of  Polly  Woods.  The  rule 
of  the  English  courts,  that  personal  property  cannot  be  limited 
by  deed  after  an  estate  for  life,  has  not  been  followed  in  relation 
to  slaves  in  several  of  the  States,  (Homo  v,  Gartman,  1  Branch 
63 ;  Duke  v.  Dyches,  2  Strobh.  Eq.  353 ;  Robinson  v.  Schley, 
6  Geo.  515  ;  Greene  v.  Boone,  5  B.  Monroe  554;)  and  was  rec- 
ognized as  the  law  in  this  court  in  Catterlin  v.  Hardy,  10  Ala. 
511,  Gill  V.  Tittle,  14  Ala.  528  ;  and  at  the  present  term  of 
this  court  in  the  case  of  Mason  v.  Williamson,  it  was  expressly 
decided  that  a  contingent  remainder  may  be  created  in  slaves. 

The  only  remaining  question  left  open  upon  the  record  before 
us  is,  whether  the  sale  made  on  the  27th  March,  1826,  to  the 
defendant's  intestate,  had  the  effect  of  destroying  the  remain- 
der. What  was  said  by  the  judge  who  delivered  the  opinion  in 
this  case  in  5  Ala.,  supra,  as  it  was  not  presented  by  the  re- 
cord, or  necessary  togthe  decision  of  the  case  as  then  presented, 
must  be  regarded  as  dictum  merely.  It  is  certain  that  in  re- 
mainders proper  of  real  estate  dependent  upon  a  contingency,  the 
disposition  of  the  particular  estate,  to  annihilate  the  remainder, 
must  be  of  a  character  which  destroys  the  former.  Thus  the 
particular  estate  in  the  tenant  for  tail,  or  for  life,  might  be  des- 
troyed by  a  feoffment  or  fine ;  for  these  conveyances  gain  a  fee 
by  disseizin,  and  leave  no  particular  estate  inesse,  or  in.right,  to 
support  the  contingent  remainder,  (Archer's  case,  1  Co.  66 ; 
Chudleigh's  case,  1  Co.  120,  137  h ;  Purifoy  v.  Rogers,  2  Len. 
39  ;  4  Kent  253  ;)  but  a  bargain  and  sale,  or  lease  and  release, 
could  not  bar  a  contingent  remainder,  for  the  reason  that  they 
passed  no  greater  estate  than  the  grantor  might  lawfully  have 
conveyed. — Fearne  on  Rem.  321 ;  4  Kent  255.  Here  the  sale 
of  the  slaves  was  made  by  the  party  holding  the  life  interest, 
and  its  effect  was  simply  to  convey  to  the  purchaser  the  life  in- 
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terest  which  the  seller  hod.  It  could  pass  no  greater  interest  than 
he  could  lawfully  have  conveyed,  (Lyde  v.  Taylor,  17  Ala. 
273  ;  Jones  v.  Hoskins,  18  Ala.  493,)  and  consequently  could 
not  operate  to  defeat  the  remainder. 

The  charge  of  tho  court  below  was  in  conflict  with  our  views 
upon  the  last  point,  and  for  this  error  the  judgment  is  reversed, 
and  the  cause  remanded.  ,j^ 

CHILTON,  C.  J.— I  concur  in  the  conclusion  above  attained. 
The  rule  that  a  particular  estate  is  requiredto  support  a  contingent 
remainder  is  founded  upon  feudal  reasons,  which  have  no  appli- 
cation to  personal  property,  and  no  such  estate  is  necessary  to 
support  such  remainder  in  chattels. 


CARTER  vs.  CORLEY,  use  &c. 

1.  The  act  of  1889  authorizing  relinquishments  of  dower  by  deed  of  hus- 
band and  wife,  attested  by  two  witnesses,  (Clay's  Digest  174  §  10,)  embra- 
ces femes  covert  who  reside  out  of  the  State  as  well  as  residents. 

2.  A  tender  by  the  vendor  of  a  deed  signed  by  himself  and  wife,  and  attested 
by  two  witnesses,  is  sufficient ;  it  is  the  duty  of  the  vendee  to  have  it 
probated,  if  he  wishes  it. 

8.  When  an  attesting  witness  to  a  deed  subsequently  acquires  an  interest 
in  the  note  given  for  the  purchase  money,  this  does  not  affect  the  validity 
of  his  attestation. 

4.  When  a  note  is  payable  at  a  specified  day  for  a  sum  certain  which  may 
be  discharged  by  the  payment  of  a  less  sum  at  an  earlier  day,  the  greater 
sum  is  not  in  the  nature  of  a  penalty,  but  is  the  debt  actually  due,  and  is 
recoverable  if  the  less  s\un  is  not  paid  according  to  the  terms  of  the  note. 

Erhor  to  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

Assumpsit  by  Elijah  Corley,  for  the  use  of  William  Townes, 
against  David  Carter,  on  a  note  which  is  copied  in  the  opinion. 
The  plea  was  the  general  issue,  with  leave  to  give  any  special 
matter  in  evidence. 
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On  the  trial,  the  plaintiff  read  the  note  in  evidence  to  the 
jury,  and  then  introduced  a  patent  from  the  United  States  to 
himself  for  the  land  mentioned  in  the  note,  and  a  deed  for  the 
same  land  from  himself  and  wife  to  defendant,  attested  by 
two  witnesses.  He  also  proved  that  the  defendant  had  gone  in- 
to the  possession  of  said  land,  and  still  retained  it ;  that  he 
tendered  said  deed  to  the  defendant,  and  demanded  the  purchase 
money  specified  in  the  note ;  and  that  defendant  objected  to  re- 
ceiving said  deed  in  the  form  in  which  it  was  written  and  signed, 
and  with  the  probate  thereon  endorsed,  and  refused  to  pay  said 
money. 

The  defendant  then  proved  that  said  plaintiff  resided  in  the 
State  of  Georgia  at  the  date  of  said  deed,  when  and  where  it 
was  executed,  and  that  ho  had  departed  this  life  in  said  State 
about  nine  months  before  the  trial ;  that  William  Townes,  one 
of  the  attesting  witnesses  to  the  deed,  who  proved  its  execution, 
is  the  person  for  whose  use  this  suit  is  brought. 

This  was  all  the  evidence  in  the  cause,  and  the  defendant 
asked  the  court  to  charge  the  jury,  first,  that,  if  they  believed 
all  the  evidence,  plaintiff  could  not  recover;  and  secondly,  that, 
if  plaintiff  was  entitled  to  recover  at  all,  he  could  not  recover 
more  than  one  hundred  and  twenty-five  dollars,  with  interest- 
from  January  1,  1851.  The  court  refused  these  charges,  and 
instructed  the  jury,  that,  if  they  believed  the  whole  evidence, 
plaintiff  was  entitled  to  recover  one  hundred  and  fifty  dollars, 
with  interest  from  January  1,  1851. 

The  defendant  excepted  to  the  refusal  of  the  court  to  charge 
as  requested,  and  to  the  charge  given,  and  he  now  assigns  them 
for  error. 

Belser  &  Rice,  for  plaintiff  in  error  . 

Carter  contracted  with  Corley  for  a  full  title,  which  means  a 
perfect  one. — Parks  v.  Brooks,  16  Ala.  537  ;  1  Sugden  on 
Vendors  340.  Dower  is  an  incumbrance  on  land,  and  where  it 
is  not  properly  relinquished,  the  vend«»  has  not  a  perfect  title.- 
A  full  title  is  subject  to  no  contingency  within  the  range  of 
probability. — 16  Ala.  538,  supra  ;  Porter  v.  Noyes,  2 
Green.  22 ;  Clarke  v.  Redman,  1  Black  379  ;  11  Johns.  525  • 
8  Ala.  373. 

The  deed  is  not  executed  according  to  the  form  required  by 
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our  laws  for  the  conveyance  of  real  estate,  being  made  out  of 
Alabama  and  by  non-residents.  Under  such  an  instrument  the 
fee  does  not^pass. — Oakoy  v.  Bennett,  11  Howard's  U.  S.  R.  46. 
Mrs.  Corley's  dower  was  not  properly  relinquished.  The  act 
of  1839  does  not  apply  to  conveyances  made  out  of  the  State, 
but  the  act  of  1840  does.  Townes,  for  whoso  use  the  suit  was 
brought,  and  who  proved  the  execution  of  the  deed,  w<8  not  a 
credible  attesting  witness  within  the  meaning  of  the  act,  be- 
cause of  his  interest  in  the  cause. — Clay's  Digest  174  §  §  9, 
10,  11. 

The  attempted  probate  of  the  deed  is  void  ;  it  is  without 
form  or  substance,  and  shows  no  sealing  or  delivery  of  the 
deed. 

Leftwich.  contra  : 

A  note  for  a  sum  certain,  payable  at  a  future  day,  which 
may  be  discharged  ly  the  payment  of  a  less  sum  at  an  earlier 
day,  is  valid,  and  the  larger  sum  is  not  penalty. — Gordon  v. 
Lewis,  2  Slcwart  426. 

The  patent  was  properly  admitted  in  evidence. — Hines  v. 
Greenlee,  3  Ala.  73. 

The  deed  was  executed  precisely  in  the  mode  pointed  out  by 
statute.— Clay's  Digest  174  §  10. 

The  execution  of  the  deod,  when  properly  made,  operates  as  a 
bar,  and  not  the  registration  of  it. 

PHELAN,  J. — Corley  (use  of  Townes)  sued  Carter  on  the 
following  note : 

"  On  the  1st  of  January,  1S50,  I  promise  to  pay  Elijah  Cor- 
ley, or  bearer,  the  sum  of  one  hundred  and  fifty  dollars  for  val- 
ue received,  but  if  paid  the  first  day  of  January  next,  one 
hundred  and  twenty- five  dollars,  it  being  for  land,  when  I  get  a 
full  title  to  the  north-east  quarter  of  section  nine,  in  township 
twenty-two, "  of  range  twenty-one,  this,  30th  day  of  March, 
1849.  ^^  (Signed)     '  David  Carter." 

The  defence  set  up  against  the  payment  of  this  note,  that  the 
wife's  dower  was  not  properly  relinquished  to  the  land  for  which 
it  was  given  when  the  deed  was  tendered,  cannot  be  supported. - 
The  deed  purports  on  its  face  to  have  been  executed  by  the 
wife,  together  with  her  husband,  in  the  presence  of  two  witness- 
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es,  and  no  question  was  made  respecting  the  genuineness  of  the 
signatures  either  of  the  grantors  or  the  witnesses.  This,  by  the 
act  of  1839,  (Clay's  Digest  174  §  10,)  makes  the  relinquish- 
ment valid  and  the  bar  of  dower  complete ;  for  the  statue  says, 
^^any  feme  covert."  That  statute  was  evidently  passed  to  fa- 
cilitate relinquishment  of  dower  to  lands  in  this  State,  and  em- 
braces as  well  femes  covert  residing  out  of  this  State  as  those 
residing  in  it.  It  intended  that  a  man  living  in  Alabama,  who 
wished  to  purchase  a  tract  of  Alabama  land,  of  a  married  man 
residing  out  of  the  limits  of  the  State,  might  (if  he  saw  proper) 
carry  his  witnesses  with  him,  who  might  attest  the  deed  in  the 
foreign  State,  and  prove  its  execution  before  the  tribunals  of 
Alabama,  either  for  record  or  any  other  purpose. 

The  probate  of  the  deed  which  was  made  before  Ware,  the 
Alabama  justice  of  the  peace,  and  which  was  endorsed  on  the 
deed  at  the  time  it  was  tendered,  was  too  defective  to  amount  to 
such  a  certificate  of  probate  as  the  law  requires  ;  but  the  gran- 
tor was  under  no  obligation  to  furnish  a  probate.  If  the  deed 
was  signed  by  himself  and  wife,  and  attested  by  two  witnesses, 
that  was  sufficient  on  his  part ;  that  made  in  law  a  valid  deed 
from  husband  and  wife.  If  the  grantee  wanted  it  put  on  record, 
it  was  his  business  to  have  that  done,  by  calling  tho  witnesses 
and  making  the  proof  for  his  own  benefit- 

Although  the  suit  is  brought  for  the  use  of  Wm.  Townes, 
who  is  one  of  the  attesting  witnesses  to  the  deed  which  Corley 
and  his  wife  signed,  it  does  not  appear  that  he  had  any  interest 
at  the  time  he  attested  the  deed ;  and  if  not,  an  interest  subse- 
quently acquired  in  the  note  given  for  the  purchase  money,  could 
not  affect  the  validity  of  his  previous  attestation.  The  grantee 
in  the  deed  had  an  interest  in  that  act,  and  in  his  testimony  to 
it,  if  required  afterwards,  which  he  had  no  power  to  destroy 
even  if  he  desired  to  do  so. — 3  Phillip's  Ev.  1266  et  seq. 

We  have  heretofore  decided,  that  in  a  note  made  after  this 
form,  where  a  greater  sum  may  be  discharged  by  tho  payment 
of  a  less  sum  at  an  earlier  day,  the  greater  sum  will  not  be  con- 
sidered in  the  nature  of  a  penalty,  but  the  debt  actually  due, 
and  is  recoverable  if  the  less  sum  be  not  paid  according  to  the 
terms  of  the  note. — Jordan  v.  Lewis,  2  Stew.  426. 

There  was  no  error  in  the  charge  given,  or  in  the  refusal  to 
charge  as  requested,  and  the  judgment  below  is  affirmed. 
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THRASHER  and  MITCHELL  vs.  PINCKARD'S  HEIRS 
AND  ADMINISTRATORS. 

1.  An  outstanding  right  of  dower,  vibcthcr  perfect  or  inchoate,  is  an  in- 
cumbrance upon  a  title  which  renders  it  defective  ;  and  a  vendee  who  has 
contracted  for  "good  and  lawful  titles,"  may  come  into  equity  to  have 
compensation  for  such  dower  claim  out  of  the  unpaid  purchase  money. 

2.  The  court  of  probate  can  only  allot  dow^cr  in  the  mode  prescribed  by  the 
statute,  and  in  those  lands  of  which  the  husband  died  seized ;  if  the  hus- 
band  aliened  in  his  life-time,  and  the  purchaser  has  put  valuable  improve- 
ments on  the  lands,  he  may  come  into  equity  against  his  vendor's  widow 
and  heirs,  to  hare  the  dower  claim  settled  and  deducted  from  the  unpaid 
purchase  money 

Error  to  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  W.  W.  Mason. 

This  bill  was  filed  by  the  plaintiffs  in  error,  Jno.  J.  Thrasher 
and  Peter  Mitchell,  against  the  widotv,  heirs  at  law  and  personal 
representatives  of  Peyton  Pinckard,  deceased.  It  alleges  that 
said  Thrasher,  one  of  the  complainants,  on  the  10th  day  of 
November,  1849,  contracted  with  said  Pinckard  for  the  pur- 
chase of  certain  tracts  of  land  in  said  bill  specifically  described, 
for  which  he  agreed  to  pay  to  the  said  Pinckard  the  sum  of 
$2250,  and  in  payment  of  the  purchase  money  the  said  Thrash- 
er executed  to  the  said  Pinckard  two  notes,  one  for  the  sum  of 
$1000,  falling  due  on  the  25th  December,  1849,  and  the  other 
note  for  $1250,  falling  due  on  the  25th  December,  1850,  with 
interest  from  the  25th  December,  1849;  that  said  Pinckard,  on 
the  said  10th  day  of  November,  1849,  made  and  executed  to  the 
said  Thrasher  his  bond,  in  the  penal  sum  of  $4500,  conditioned 
to  make  to  the  said  Thrasher  or  his  assigns  "  good  and  lawful 
titles^'  to  said  lands,  on  the  payment  of  the  purchase  money, 
and  on  the  further  condition,  that  he  was  to  give  to  the  said 
Thrasher,  his  heirs  or  assigns,  the  possession  of  the  said  premi- 
ses on  the  said  25th  day  of  December,  1849,  at  the  maturity 
and  on  the  payment  of  the  first  of  the  above  described  notes  ;* 
that  said  note  was  paid  by  said  Thrasher  at  its  maturity,  and 
he  went  into  possession  of  the  said  premises  according  to  the 
terms  of  the  said  agreement ;  that  before  the  second  note  ma- 
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tured  the  said  Peyton  Pinckard  died,  intestate,  upon  whose  es- 
tate Evan  G.  Richards  and  Martha  E.  Pinckard,  widow  and 
relict  of  the  said  Pinckard,  deceased,  have  taken  letters  of  ad- 
ministration, and  are  administrator  and  administratrix  of  said 
estate ;  that  the  other  parties  defendants  are  the  lawful  heirs  of 
the  said  Peyton  deceased. 

The  bill  further  alleges,  that  the  said  Thrasher,  on  the  3d  day 
of  September,  1850,  and  before  the  maturity  of  the  second  of 
the  above  described  notes,  assigned  and  transferred  all  his  rights 
and  interests,  in  and  under  the  said  bond  for  titles,  to  the  other 
complainant,  Peter  Mitchell ;  that  since  the  death  of  Peyton 
Pinckard,  the  defendant  Martha  E.  Pinckard  has  proceeded 
by  petition  in  the  Orphans'  Court  of  Randolph  County,  Ala., 
to  demand  her  right  of  dower  in  the  premises  in  question,  and 
demands  one  third  of  the  same  by  metes  and  bounds,  for  the  term 
of  her  natural  life,  and  is  now  prosecuting  her  suit  in  the  court 
aforesaid,  against  the  complainant  Mitchell,  who  is  in  possession 
of  the  land,  for  the  recovery  of  her  dower  as  aforesaid  ;  that 
the  complainant  Mitchell  has  paid  up  all  of  the  last  note,  ex- 
cept $1000,  and  has  tendered  the  payment  of  that  upon  the 
condition  that  he  could  get  a  title  for  the  land,  with  a  relinquish- 
ment of  the  dower  claim  by  the  said  Martha  E.  Pinckard, 
widow  .and  administratrix  as  aforesaid;  but  that  she  and  the 
other  administrator  refuse  to  receive  the  money  on  those  terms, 
and  refuse  to  make  the  relinquishment  of  dower  as  demanded 
by  complainants,  without  a  further  payment  of  $2000,  over  and 
above  the  payment  of  the  purchase  money  agreed  to  be  paid  for 
said  lands.  Complainants  oiFer  to  the  court  to  pay  the  entire 
amount  of  tbe  purchase  money  agreed  to  be  paid  for  the  land, 
if  they  can  receive  such  a  title  as  they  insist  they  have  a  right 
to  call  for  under  the  bond  which  they  hold  of  the  said  Peyton 
Pinckard,  deceased. 

They  further  allege  that  the  said  administrator  and  adminis- 
tratrix have  commenced  suit  in  the  Circuit  Court  of  Chambers 
County  against  the  complainant  Thrasher,  to  recover  the  bal- 
ance yet  remaining  unpaid  on  said  note,  and  insist  that  they  have 
the  right  to  collect  the  entire  balance  remaining  unpaid  on  said 
notes,  notwithstanding  the  said  Martha  E.  is  prosecuting  her 
claim  of  dower  in  the  manner  above  stated,  and  notwithstanding 
the  complainants  have  offered  to  pay  the  money  on  receiving  the 
75 
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title  which  they  contend  was  stipulated  for  in  the  said  bond. 

They  further  allege  that,  since  the  premises  in  question  have 
passed  into  the  possession  of  the  complainants,  they  have  made 
material  and  valuable  improvements  thereon,  such  as  would 
make  it  impossible  for  any  court  to  set  off  dower  by  metes  and 
bounds,  and  do  justice  between  the  parties,  and  that  full  justice 
could  alone  bo  done,  by  equitable  compensation  being  made  to 
the  demandant  in  lieu  of  dower  by  metes  and  bounds  ;  that  the 
Probate  Court  of  Randolph  County  has  no  power  to  render  such 
a  judgment  or  decree  in  the  premises  as  the  nature  of  the  case 
and  the  peculiar  circumstances  demand. 

The  bill  prays  an  injunction,  to  stop  the  further  prosecution 
of  the  suit  at  law  on  the  note,  and  if  the  dower  claim  is  insis- 
ted on,  and  allowed,  that  compensation  be  made  out  of  the  pur- 
chase money  unpaid  for  such  claim  ;  and  also  that  the  further 
proceedings  in  the  dower  suit  pending  in  Randolph  County  be 
arrested,  and  that  the  demandant  be  compelled  to  come  before 
the  court  of  chancery  to  further  prosecute  her  claim  for  dower, 
if  any  such  she  has,  and  for  general  relief. 

Tiio  injunctions  were  awarded  according  to  the  prayer  of  the 
bill.  The  administratrix  filed  an  answer  to  the  bill,  but,  as  no 
question  arises  thereon,  it  is  not  deemed  necessary  in  any  man- 
ner to  notice  it. 

At  the  May  terra  of  the  Chancery  Court  for  Chambers 
County,  a  motion  was  made  to  dismiss  the  bill  for  want  of  equi- 
ty, which  motion  prevailed. 

From  this  decree  a  writ  of  error  is  prosecuted,  and  it  is  here 
assigned  for  error. 

John  T.  Heflin,  for  plaintiffs  in  error  : 

There  is  equity  in  the  bill,  and  a  court  of  chancery  alone  is 
competent  to  do  justice  between  the  parties  ;  the  injunction 
ought  to  be  retained,  to  prevent  injury  and  circuity  of  litiga- 
tion. An  account  will  have  to  be  taken  ;  and  where  matters 
of  account  are  to  be  settled  in  dower  suits,  chancery  is  the  pro- 
per forum. — Smith  v.  Beavers  &  Jcmison,  11  Ala  20 ;  17  Ala. 
296  ;  Herbert  v.  Wren,  7  Cranch. 

An  inchoate  right  to  dower  attaches  upon  marriage,  and  is  an 
incumbrance  upon  the  title,  for  the  removal  of  which  the  aid  of 
a  court  of  equity  may  be  invoked.     It  is  the  duty  of  the  owner 
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of  the  fee  to  have  dower  assigned,  and  he  may  become  the  actor 
in  such  proceedings,  and  an  alienee  of  the  husband  may  resort 
to  equity  for  that  purpose. — Barnett  v.  Gaines,  8  Ala.  R.  373 ; 
Parks  V.  Brooks,  16  ib.  529;  Shelton  v.  Carroll,  16  ib.  148. 

Courts  of  equity  recognize  rights,  and  administer  remedies, 
where  courts  of  law  do  not  recognize  such  rights,  or  if  recog- 
nized they  are  left  to  the  conscience  of  the  party. — Kennedy  v. 
Kennedy,  2  Ala.  The  demandant  can  only  assert  a  right  of 
dower,  subject  to  the  equity  of  the  complainants,  and  in  the 
mode  least  injurious  to  their  rights. — Fry  v.  Merchants'  Insu- 
rance Co.,  15  Ala.  810. 

The  land  owned  by  the  husband  at  his  death,  should  have 
been  allotted  to  the  demandant,  and  she  cannot  claim  dower  in 
lands  aliened  by  the  husband,  until  the  lands  owned  at  his  death 
are  exhausted.— 6  Dana  471 ;  4  Wash.  C.  C.  R.  305. 

In  this  case  the  complainants  are  entitled  to  the  relief  they 
seek.  When  the  husband  of  the  demandant  died,  the  time  had 
not  arrived  when  the  purchasers  by  the  contract  could  protect 
themselves  against  a  claim  of  dower  by  a  conveyance  or  release, 
yet  there  was  a  right  in  equity  to  the  land  from  the  time  of  the 
purchase,  and  upon  payment  of  the  purchase  money,  (the  last 
note  for  which  did  not  fall  due  until  after  the  vendor's  death,) 
to  a  conveyance  of  the  title  free  from  dower  and  all  other  in- 
cumbrances.— 17  Ala.  295  ;  Burlace  v.  Cook,  2  Fi-eeman's  R. 
24;  Jerrard  v.  Saunders,  2  Ves.  Jr.  454;  Paine  v.  Compton, 
2  Y.  &  Coll.  457  ;  Parker  v.  Blythemore,  2  Eq.  Ab. 

The  Court  of  Probate,  if  it  has  jurisdiction  at  all  in  a  case 
like  this,  to  entertain  a  petition,  and  hear  and  determine  a  claim 
for  dower,  in  lands  aliened  by  the  husband,  is  incapable  from 
its  limited  jurisdiction  of  doing  justice  to  the  parties. — Barney 
V.  Frowner  &  Wife,  9  Ala.  R.  901 ;  Nance  v.  Hooper,  U  Ala. 
Rep.  552. 

Richards  &  Falkner,  contra  : 

1.  The  bill  discloses  no  sufficient  reason  for  resorting  to  a 
court  of  chancery.  The  estate  of  Pinckard  being  solvent,  the 
complainant's  remedy  is  by  an  action  at  law  upon  the  bond. — 
McLemore  v.  Mabson  et  al.,  20  Ala.  137 ;  Parks  v.  Brooks,  16 
ib.  529  ;  Cullum  v.  Br.  Bank,  4  ib.  21 ;  Goodwin  v.  McGehee, 
16  ib.  233. 
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2.  The  court  cannot  compel  the  widow  to  take  dower  in  mon- 
ey, as  there  is  no  special  reason  (such  as  the  law  recognizes) 
shown  to  authorize  it. — Beavers  &  Jemison  v.  Smith,  11  Ala. 
20,  and  authorities  there  cited. 

8.  There  is  no  averment  in  the  bill  that  the  estate  of  Peyton 
Pinckard  is  insolvent,  or  unable  to  respond  in  damages,  or  other 
sufficient  reason  for  holding  to  the  possession  of  the  premises  ; 
and  there  is  no  offer  in  the  bill  to  rescind  the  contract ;  and 
complainants  having  a  clear  legal  remedy  at  law,  the  bill  was 
properly  dismissed. 

GIBBONS,  J. — According  to  the  views  which  we  entertain  of 
the  case  presented  by  the  bill,  the  decision  of  the  Chancellor  in 
dismissing  it  for  want  of  equity  cannot  be  sustained.  It  will 
be  recollected  that,  on  a  motion  to  dismiss  for  want  of  equity, 
all  the  allegations  of  the  bill  are  to  be  taken  as  true.  Adopting 
this  rule,  under  previous  decisions  of  this  court,  the  bill,  taken  as 
a  whole,  presents  two  distinct  grounds  of  equity,  each  of  which 
is  sufficient  to  give  the  court  jurisdiction  of  the  case. 

The  counsel  engaged  in  the  argument  of  the  cause  seem  to 
differ  as  to  the  extent  of  the  covenant  for  title  found  in  the  bond 
of  P.  Pinckard,  deceased.  The  obligor  in  this  bond  binds  him- 
self to  make  "  ^oo^/ and /ozo/u/ ^iV/es"  on  the  payment  of  the 
purchase  money  according  to  the  terms  of  the  stipulation. — 
This  covenant  undoubtedly  binds  the  obligor  to  convey  a  title 
free  from  incumbrances,  and  a  right  of  dower  outstanding, 
whether  the  right  is  one  perfected  by  the  death  of  the  husband, 
or  one  merely  inchoate,  is  such  an  incumbrance  upon  the  title 
as  renders  it  is  defective  and  justly  obnoxious  to  the  objections 
of  the  grantee. — Parks  v.  Brook,  16  Ala.  529;  Springle's 
Heirs  &  Adrar's  v.  Shields  &  PiuUing,  17  Ala.  296.  The  ob- 
ligor of  the  bond  was  bound  by  the  terms  of  his  contract  to 
convey  a  title  free  from  all  claims  of  dower  whether  of  his  own 
wife  or  of  any  other  person,  and  the  condition  of  his  bond  could 
not  be  said  to  be  performed  whilst  this  claim  for  dower  set  up 
by  Mrs.  Pinckard  was  outstanding.  This  being  the  extent  and 
scope  of  that  contract,  under  the  decision  in  the  case  of  Sprin- 
gle's Heirs  &  Admr's  v.  Shields  &.  Paulling,  and  the  authorities 
there  cited,  the  complainants  would  be  entitled  to  compensation 
for  this  dower  claim,   and  to  have  its  value  deducted  from  the 
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purchase  money.  This  is  a  clear  equitable  right,  which,  of  it- 
self, gives  the  court  jurisdiction  of  the  cause,  and  shows  the 
error  of  the  Chancellor  in  dismissing  the  bill  for  want  of  equity. 

Again;  the  bill  alleges,  that,  by  the  changes  and  improvements 
that  have  been  made  upon  the  place  since  it  passed  into  the 
hands  of  the  complainants,  its  value  has  been  so  much  enhanced, 
that  an  allotment  of  dower  by  metes  and  bounds  under  the  statute, 
by  the  Orphans'  Court,  would  be  inequitable  and  unjust.  Taking 
this  allegation  to  be  true,  we  here  see  also,  under  the  decisions 
of  this  court,  another  distinct  ground  of  equitable  interference 
by  the  Chancery  Court.  The  law  undoubtedly  is,  that  a  demand- 
ant who  seeks  dower  in  land  aliened  by  the  husband  during  his 
life-time,  is  entitled  to  be  endowed  as  of  the  value  of  the  lands 
at  the  time  of  the  alienation  ;  and  if  the  lands  have  subsequent- 
ly, in  the  hands  of  the  purchasers,  greatly  increased  in  value, 
from  the  improvements  which  they  have  made  from  time  to  time, 
the  demandant  can  claim  no  benefit  from  such  iraproveraents, 
but  must  be  confined  to  the  value,  as  above  stated,  at  the  time 
the  lands  were  sold.  The  Probate  Court,  being  one  of  limited 
jurisdiction,  can  only  allot  dower  in  the  mode  pointed  out  by 
statute,  and  where  the  decree  has  to  be  moulded  so  as  to  meet 
the  justice  of  the  case  arising  from  the  peculiar  circumstances, 
a  court  of  chancery  alone  has  power  to  make  the  proper  decree, 
nor  can  the  Probate  Court  allot  dower,  except  in  those  lands  of 
which  the  husband  died  seized. — Nance  v.  Hooper,  11  Ala. 
652  ;  Barney  v.  Frowner  and  Wife,  9  Ala.  901.  Here  is  the 
second  ground  of  equity  shown  by  the  bill. 

For  these  reasons,  the  decision  of  the  Chancellor  dismissing 
the  bill  for  want  of  equity  is  reversed,  and  the  cause  remanded, 
with  instructions  to  have  the  same  re-docketed,  and  that  the 
court  below  proceed  with  the  cause.  It  is  further  ordered  that 
the  defendants  in  error  pay  the  costs  of  this  court. 
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HUTCHISON  vs.   CULLUM. 

1.  Wben  a  written  contract  for  the  building  of  a  house  is  subsequently 
Taried  b;  the  parties,  so  as  to  require  a  greater  amount  of  work  ftnd  ma- 
terials, aa  well  as  an  alteration  in  the  structure  and  a  longer  time  for  its 
completion,  the  workman  is  not  bound  to  sue  on  the  original  contract,  but 
ma;  recover  on  a  quantum  meruit ;  and  the  written  contract  is  admissible 
in  ovidenco  to  show  what  the  parties  had  agreed  on  as  reasonable  for  that 
portion  of  the  work  embraced  in  it. 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

Assumpsit  by  James  F.  Hutchison,  against  Charles  CuUum, 
the  declaration  containing  all  the  common  counts.  Under  the 
quantum  meruit  count  in  his  declaration,  the  plaintiff  offered 
evidence  to  show  the  amount  of  work  and  labor  done  and  mate- 
rials  furnished  by  him  in  erecting  a  certain  building  for  the  de- 
fendant. The  defendant  objected  to  this  evidence  on  the  ground 
that  there  was  a  special  written  contract  between  the  parties, 
which  he  produced  and  proved  ;  but  the  plaintiff  contended  that 
said  special  contract  was  annulled  after  the  commencement  of 
the  building,  and  material  modifications  and  alterations  made  in 
it;  and  he  adduced  evidence  to  the  court  to  this  point.  The 
court  decided,  that  there  was  a  written  contract  between  the 
parties,  and  that  plaintiff  should  have  declared  upon  it;  and  that 
the  evidence  offered  by  plaintiff  was  not  admissible  under  the 
quantum  meruit  count  of  his  declaration. 

The  plaintiff  objected  to  this  ruling  of  the  court,  and  now 
assigns  it  for  error. 

John  T.   Taylor,  for  plaintiff  in  error  : 

1.  The  evidence  adduced  by  plaintiff  was  admissible  under 
the  quantum  meruit  count,  and  entitled  him  to  a  recovery  under 
that  count. — McVoy  v.  Wheeler,  6  Porter  201;  Aikin  v.  Blood- 
good,  12  Ala.  221. 

2.  The  question  was  one  for  the  decision  of  the  jury,  whether 
the  written  contract  had  been  annulled  or  varied  by  subsequent 
agreement;  and  the  court  erred  in  deciding  it  himself,  instead  of 
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submitting  it  to  the  jury. — Clay's  Digest  340  §  149 ;  10  Ala. 
333  ;  14  lb,  460 ;  16  ib.  398  ;  2  Stewart  355. 

Daniel  Chandler,  contra  : 

1.  Where  a  special  agreement  remains  in  force,  the  plaintiff 
cannot  resort  to  the  general  counts. — 13  Johns.  96 ;  18  ib.  169; 
10  Ala.  330;  20  iJ.  811  ;  7  Johns.  133;  13  Johns.  56. 

2.  If  there  is  a  count  on  a  special  agreement,  and  a  general 
count  for  work  and  labor  done,  plaintiff  may  abandon  the  spe- 
cial count,  and  resort  to  the  general  count,  if  he  fail  to  prove 
the  special  agreement ;  but  this  cannot  be  done,  if  th3  work  and 
labor  were  performed  under  the  special  agreement. — 18  Johns. 
451. 

3.  The  addition  of  other  work  to  the  contract,  without  any 
departure  from  the  contract,  does  not  change  the  contract  itself; 
but  if  no  price  is  agreed  on  for  such  additional  work,  a  quan- 
tum meruit  would  lie  for  it. — 12  Ala.  221.  The  evidence  here 
shows  that  the  contract  was  never  abandoned ;  the  work  was 
done  agreeably  to  the  specifications  of  the  agreement,  except  as 
to  the  additions  or  modifications  ;  and  as  to  them  the  plaintiff 
was  allowed  to  recover  for  what  the  work  was  worth. 

4.  The  furthest  that  any  of  the  authorities  have  gone  is  to 
allow  a  recovery  on  the  common  counts,  although  there  is  a  spe- 
cial contract,  whenever  the  plaintiff  is  entitled,  by  a  breach  of 
the  contract,  to  recover  a  sum  in  numero. — 10  Ala.  332 ;  20 
ib.  811 ;  7  ib,  952.  In  this  case  there  is  no  pretence  that  the 
damages  were  liquidated. 

5.  A  sealed  instrument  cannot  be  discharged  by  a  parol  exec- 
utory contract ;  but  it  may  be  waived  or  discharged  by  a  new 
parol  contract,  when  the  consideration  is  executed, — 13  Wen- 
dell 75;  10  ib.  180;  11  ib.  27;  7Cowen48;  14  Mees.  & 
W.  190.  In  this  case  there  was  no  new  contract  except  as  to 
the  alterations  ;  the  old  contract  remained  in  full  force. 

T:6.  The  cases  cited  by  plaintiff's  counsel  from  6  Porter  and 
12  Ala.,  do  not  sustain  his  position. 

8.  The  question  was  properly  decided  by  the  court. — 18  Ala. 
650;  19  Ala.  491. 

CHILTON,  C.  J.—The  court  below  ruled,  that  there  could 
be  no  recovery  under  the  quantum  meruit  count,  for  the  work  and 
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labor  dono  and  materials  furnislicd  by  the  plaintiff  in  erecting  a 
house  for  the  defendant,  as  to  that  portion  of  the  work  &c.  for 
which  provision  is  made  in  the  special  contract,  notwithstand- 
ing the  proof  showed  that  the  special  agreement  had  been  so 
varied  as  to  considerably  enlarge  the  building,  requiring  the 
timbers  for  a  portion  of  it  to  be  spliced,  and  increasing  the  ex- 
pense of  the  work  and  materials  to  between  three  and  five  hun- 
dred dollars.  In  this  the  judge  mistook  the  law.  It  is  obvi- 
ous, that  if  Hutchison,  after  tiie  modification  or  change  of  the 
agreement,  had  gone  on  to  complete  the  job  according  to  the 
contract  as  it  originally  stood,  and  had  sued  upon  it  to  recover 
for  the  work,  he  could  not  have  maintained  his  action ;  for  he 
would  have  built  a  different  edifice  from  that  specified  in  bis 
subsequent  undertaking.  The  fact  that  such  recovery  could 
not  pruperly  be  had  under  the  agreement,  shows  that  he  is  not 
bound  to  declare  specially  upon  it.  A  slight  or  immaterial  al- 
teration in  the  structure  of  the  building,  or  the  addition  of  extra 
work  not  materially  varying  the  terms  of  the  agreement,  we  are 
prepared  to  concede,  would  leave  the  original  contract  as  it  stood 
before  the  supposed  change.  But  where  there  are  such  altera- 
tions or  additions  as  materially  affect  the  contract  as  it  origi- 
nally stood,  requiring  the  house-joiner  to  cast  away  much  of  his 
lumber  procured  for  the  completion  of  tho  first  contract,  or  to 
incur  a  considerable  additional  expense  in  splicing  the  timbers, 
so  as  to  erect  the  building  according  as  the  parties  had  stipula- 
ted for  its  enlargement  by  the  modified  agreement,  it  is  very 
clear,  we  think,  that  the  first  agreement  is  waived  by  the  sub- 
sequent one,  and  if  the  latter  specifies  no  amount  which  the 
workman  is  to  receive,  he  should  be  allowed  to  recover  for  the 
work  and  materials  as  much  as  they  were  reasonably  worth. — 
The  special  agreement  is,  however,  properly  receivable  in  evi- 
dence, as  showing  what  the  parties  had  agreed  upon  as  reasona- 
ble for  that  portion  of  the  work  embraced  in  the  first  contract. 
Tliis  view,  we  think,  is  in  harmony  with  our  previous  decisions 
in  McVoy  v.  Wheeler  et  al.y  6  Por.  201,  and  Aikin  v.  Blood- 
good,  12  Ala.  221. 

That  the  enlargement  of  the  house  materially  affected  the 
original  agreement  clearly  appears  from  the  proof  in  the  cause. 
According  to  the  deposition  of  Mr.  Quigly,  it  required  the  up- 
per tier  of  joists  should  be  spliced,  and  supported  by  posts. — 
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These  joists  were  long  enough,  had  the  parties  proceeded  under 
the  first  contract.  Besides,  it  required  two  additional  doors, 
one  window|leading  out  of  the  second  storj,  and  three  windows 
in  the  third  story.  In  fact,  the  building  was  to  be  made  wider 
by  an  extension  eastward  to  the  distance  of  five  feet  two  inch- 
es, requiring,  as  Mr.  Dougherty  stated,  over  three  hundred 
dollars,  and  according  to  Mr.  Lamb,  four  or  five  hundred  dol- 
lars additional  expense  to  the  carpenter.  There  must  have 
been  a  corresponding  change  in  the  roof  and  the  quantity  of 
covering. 

These  alterations  of  the  original  plan  may  have  required  a 
much  longer  time  for  the  completion  of  the  building,  than  was 
provided  in  the  contract  as  it  at  first  stood ;  and  assuming  this 
to  be  true,  let  us  suppose,  as  a  further  test  of  the  correctness  of 
our  view,  that  Hutchison  had  failed  to  complete  the  work  by 
the  first  of  October,  1850,  and  that  Cullum  had  sued  him  to  re- 
cover the  penalty  "fifty  dollars  for  each  and  every  day  thereaf- 
ter the  work  remained  unfinished."  Would  it  admit  of  any 
doubt,  that  Hutchison  might  well  plead  the  subsequent  change 
of  the  contranct,  making  alterations  in  the  building,  and  requir- 
ing a  material  increase  of  work  and  a  longer  time  for  its  perfor- 
mance so  as  to  complete  it?  Such  plea  would  be  clearly 
good. 

The  change  of  the  contract,  then,  afiects  not  only  the  quantity 
of  work  to  be  performed,  and  the  amount  of  materials  to  be 
furnished,  as  well  as  an  alteration  in  the  structure,  but  also  in 
the  time  for  the  completion  of  the  edifice ;  and  thus  chang- 
ed, it  is  clear  the  workman  was  not  boundj  to  sue  on  the 
contract,  but  might  resort  to  a,  quantum  meruit. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Y6 
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WHITSETT,  GARNER  &  CO.  vs.  SLATER. 

1.  When  a  sheriff  is  ruled  for  failing  to  make  the  money  on  an  exeoation, 
eridence  that  the  defendant  in  execution  "  was  in  possession  of  a  house 
and  lot,  as  of  his  own  property,  prior  to  the  day  on  which  the  execution 
oame  to  tlie  shcriflf's  hands,  claiming  ownership  thereof,  and  continued  in 
possession  until  after  the  return  day  of  the  execution,"  is  admissible  eti- 
dence  for  plaintiff. 

2.  Evidence  of  general  neighborhood  rumor  that  certain  slaves.  In  the  pos- 
session of  the  defendant  in  execution,  were  the  separate  property  of  his 
wife,  is  not  admissible  evidence  for  the  sheriff,  either  to  show  an  excuse  for  not 
levying  plaintiff's  execution,  or  as  tending  "  to  show  a  reasonable  excuse 
for  not  levying  within  a  reasonable  time  for  making  necessary  inquiries  aa 
to  the  title  of  the  property." 

3.  What  constitutes  due  diligence  on  the  part  of  the  sheriff  depends  mate- 
rially  on  the  facts  of  each  case,  and  no  general  rule  of  universal  application 
can  be  laid  down  by  the  courts;  but  where  he  receives  an  execution 
against  a  resident  citizen  of  his  county,  who  is  in  open  possession  of  per- 
sonal property  sufficient  to  satLsfy  it,  and  he  makes  no  effort,  for  thirty 
days  after  its  reception,  to  levy  or  to  give  plaintiff  notice  of  any  real 
doubts  which  he  may  entertain  of  the  liability  of  the  property  to  the  exe- 
cution, he  is  guilty  of  a  want  of  due  diligence. 

4.  A  charge  is  erroneous,  which  assumes  cartain  facts  ns  proved,  without 
referring  to  the  jury  the  credibility  of  tlie  testimony,  and  allowing  them 
to  determine  whether  those  facts  are  proved  or  not. 

5.  \Vhat  constitutes  due  diligence  on  the  part  of  the  sheriff,  is  a  mixed 
question  of  law  and  fact;  the  juxy  must  determine  the  facts,  while  the 
court  decides  whether  they  constitute  due  diligence. 

Eiuioa  to  the  Circuit  Court  of  Washington. 
Tried  before  the  Hon.  Lyman  Gibbons. 

The  plaintiffs  in  error,  having  two  judgments  in  the  Circuit 
Court  of  Washington  County  against  Curtis  N.  Wilcox,  Jacob 
Boyd  and  George  W.  Boyd,  caused  two  writs  of  ^.  fa.  to  be 
issued  thereon  on  the  24th  day  of  March,  1849,  which  came  to 
the  hands  of  the  defendant  in  error,  as  sheriff  of  Choctaw 
County,  on  the  30th  day  of  March,  1849.  Said  executions 
were  returnable  on  the  2nd  Monday  in  October,  1849.  The 
sheriff  having  failed  to  make  the  money  thereon,  the  plaintiffs 
in  execution  suggested  such  failure  to  the  court,  and  that  he 
could  have  made  the  money  by  the  exercise  of  due  diligence. 
Whereupon  a  rule  was  granted  against  said   sheriff,  requiring 
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him  to  show  cause  why  judgment  should  not  be  entered  against 
him  for  the  amount  of  said  ji.  fa.,  with  the  interest,  damages 
and  cost  prescribed  by  the  statute  in  such  cases. 

The  defendant  appeared  in  obedience  to  said  rule,  when  an 
issue  was  made  up  and  tried  between  the  parties. 

On  the  trial  of  this  issue,  as  is  disclosed  by  the  bill  of  excep- 
tions, the  plaintiffs  proved  that  the  writs  of  ^.  fa.   in  their  fa- 
vor against  Wilcox  and  the  Boyds  issued,  and  came  to  the  hands 
of  the  defendant  as  sheriff  of  Choctaw  County,  at  the  times 
stated  in  the  suggestion  ;  that  at  that  time  Jacob  Boyd  lived  on 
a  plantation  in  Choctaw  County,  and  had  in  his  posssession 
three  slaves.  Jack,  Bob  and  Eliza ;  that  the  defendant  levied 
on  Jack,  under  plaintiffs'  executions,  on  the  3rd  May,  1849 ; 
that  said  Jack  was  taken  from  said  sheriff"  under  a  writ  in 
detinue,  at  the  instance  of  the  representatives  of  John    Boyd, 
deceased.     Plaintiffs  further  offered   evidence  tending  to  show 
that  the  girl  Eliza  continued  in  the  possession  of  Jacob  Boyd, 
as  a  house  servant,  until  the  middle  of  June,  1849  ;  that  Bob 
continued  in  his  possession,  employed  as  a  field  hand,  until  about 
the  1st  August,  1849  ;  that  when  these  slaves  left  the  possess- 
ion of  said  Boyd,  they  were  run  off"  and  disposed  of  by  his  wife. 
Plaintiffs   also  introduced  one  Petty  as  a  witness,  who  testified 
that  he  went  to  live  at  Jacob  Boyd's  on  the  1st  June,  1849,  hav- 
ing been  employed  by  Mrs.  Boyd  ;  that  he  was  specially  charged 
by  Boyd  and  wife  to  keep  the  negroes,  Bob  and  Eliza,  beyond 
the  reach  of  any  one  who  might  approach,  as  it  was  apprehen- 
ded the  sheriff"  would  try  to  levy  upon  them  ;  that  early  in  June 
the  sheriff  came  to  the  house  of  Boyd,  for  the  purpose  of  levying 
upon  said  negroes,  but  witness  saw  him,  or  heard  of  his  being 
there,  and  told  the  boy  Bob  to  hide  in  the  gin-house  ;  that 
witness  then  went  to  the  house,  and  found  the  sheriff"  and  several 
of  the  neighbors  sitting  in  the  piazza ;  that  witness  passed  into 
the  house,  and  went  to  sleep ;  when  he  awoke  and  came  out,  he 
saw  the  sheriff"  leaving  the  place ;  that  soon  after  the  sheriff 
was  gone,  the  door  leading  to  the  second  story  of  the  house  was 
unlocked,  and  the  girl  Eliza  came  out ;  that  about  two  weeks 
afterwards   the  sheriff  came  again  to  the  house  of  said  Boyd  ; 
that  in  the  intermediate  time  Mrs.  Boyd  had  carried  off  the  girl 
Eliza,  and  disposed  of  her ;  that  on  this  occasion  the  boy  Bob 
slipped  off"  into  the  woods  before  the  sheriff"  got  to  the  house  or 
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could  see  him ;  that  the  BhcrifF  came  twice  in  July  to  levy  on 
Bob,  but  the  slave  was  stuJiously  kept  out  of  his  way.  But 
there  was  no  proof  of  any  efforts  to  conceal  said  slaves  before 
the  Ist  of  Juno.  It  was  also  in  proof  that  the  sheriff  demanded 
of  the  plaintiffs  a  bond  of  indemnity,  before  he  would  levy  on 
the  slaves,  Bob  and  Eliza,  in  the  possession  of  Boyd ;  this  de- 
mand was  made  about  the  1st  June,  1849,  and  the  bond  was 
given  six  or  seven  days  afterwards. 

The  plaintiffs  also  introduced  one  McCarty,  who,  on  cross- 
examination  stated  that,  in  bis  opinion,  neither  the  sheriff  nor 
any  of  his  deputies  could  have  levied  on  the  slaves,  Bob  and 
Eliza,  from  the  time  said  writs  of  fi.  fa.  came  into  his  hands, 
until  they  were  removed  from  the  county.  On  re- examination  he 
stated,  that  he  was  at  the  house  of  Jacob  Boyd  twice  or  three 
times  only,  in  company  with  said  sheriff,  and  that  was  in  the 
month  of  June,  1849  ;  that  Bob  was  a  constant  field  hand,  and 
Eliza  a  house  servant,  at  Jacob  Boyd's,  during  the  summer  of 
1849,  until  Eliza  was  taken  away  about  the  middle  of  June, 
and  Bob  about  the  1st  of  August  of  that  year;  that  witness 
lived  near  Boyd,  and  was  at  his  house  nearly  every  day. 

The  plaintiffs  further  offered  to  prove  by  parol,  that  one  of 
the  defendants  in  the  executions  was  in  possession  of  a  house 
and  lot  in  said  county,  as  of  his  own  property,  prior  to  the  30th 
of  March,  1849,  the  day  on  which  the  sheriff  received  said  writs 
of  fi.  fa.y  claiming  ow^nership  of  said  house  and  lot,  before 
said  oOth  of  March,  1849,  and  continued  in  possession  thereof 
until  the  return  day  of  said  executions.  The  plaintiffs  proposed 
to  prove  these  facts  for  the  purpose  of  showing  property  in  said 
house  and  lot  in  said  defendant,  and  that  the  same  was  liable  to 
the  execution.  This  proof  the  court  excluded,  holding  that  the 
mere  possession  of  real  estate,  without  claim  of  ownership,  was 
not  prima  jade  evidence  of  such  title  as  is  subject  to  execu- 
tion ;  and  that  evidence  of  the  possession  of  the  house  and  lot, 
with  claim  of  title,  prior  to  the  coming  of  the  execution  to  the 
hands  of  the  sheriff,  was  inadmissible,  unless  there  was  evidence 
of  claim  of  title  or  ownership  after  the  coming  of  the  execution 
to  the  sheriff's  hands  ;  to  which  ruling  of  the  court  the  plain- 
tiffs excepted. 

The  defendant  then  offered  to  show  as  an  excuse  for  not  hav- 
ing levied  the  plaintiffs'  executions,  that,  at  the  time  they  camo 
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to  his  hands,  and  while  he  held  them,  there  was  a  general  rumor 
in  the  neighborhood  of  Jacob  Boyd,  that  the  slaves  Bob  and 
Eliza,  which  he  then  had  in  his  possession,  belonged  to  his  wife. 
To  this  the  plaintiffs'  counsel  objected ;  but  the  court  admitted 
the  evidence,  holding  that  it  was  proper,  as  it  tended  to  show  a 
reasonable  excuse  for  not  levying  within  a  time  reasonable  for 
making  necessary  inquiries  as  to  the  title  of  the  property  ;  to 
which  ruling  of  the  court  the  plaintiffs  excepted. 

The  court  charged  the  jury,  that,  if  the  sheriff  received  the 
executions  on  the  30th  of  March,  1849,  and  they  were  returna- 
ble to  the  Fall  term  of  the  Circuit  Court  of  Washington  Coun- 
ty, and  the  sheriff  had  a  reasonable  doubt  whether  certain  slaves 
belonged  to  one  of  the  defendants  in  the  executions,  he  would 
not  be  chargeable  for  want  of  due  diligence,  by  waiting  a  rea- 
sonable time  before  notifying  the  plaintiffs  in  execution  of  his 
doubts  as  to  the  liability  of  the  property,  and  demanding  a 
bond  of  indemnity ;  and  that  from  the  30th  of  March,  1849,  to 
the  Ist  of  May  of  that  year,  was  not  an  unreasonable  time. — 
To  this  charge  the  plaintiffs  excepted.  The  plaintiffs  then  asked 
the  court  to  charge  the  jury,  that,  after  receiving  the  bond  of 
indemnity,  the  sheriff  did  not  use  due  diligence  simply  by  going 
to  the  house  of  one  of  the  defendants  in  execution,  who  had 
slaves  in  his  possession,  and,  knowing  the  slaves  to  be  there, 
not  going  to  the  kitchen  or  negro  houses  or  to  the  fields  for  the 
purpose  of  finding  the  slaves.  This  charge  the  court  refused  to 
give,  but  stated  to  the  jury,  that  the  question  of  diligence,  un- 
der the  circumstances,  was  left  to  their  determination,  under 
the  proof.  To  the  refusal  of  the  court  to  give  the  charge 
asked,  and  to  the  charge  given,  leaving  the  question  of  due  dil- 
igence to  the  determination  of  the  jury,  the  plaintiffs  excepted. 

The  several  matters  excepted  to  are  here  assigned  for  error. 

C.  W.  Rapier,  for  plaintiffs  in  error  : 

On  suggestion  against  a  sheriff  for  failing  to  make  the  money 
under  an  execution,  evidence  that  the  property  in  possession  of 
the  defendant  in  execution  was  said  not  to  belong  to  the  latter, 
will  not  excuse  the  sheriff  from  a  levy. — Robertson  v.  Beavers, 
3  For.  385. 

Where  one  has  been  in  possession  of  land  for  several  years, 
the  inference  is  that  the  occupancy  is  legal,  and  that  he  has  such 
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an  interest  as  may  be  sold  ander  execution. — Doe  ex  dem.  Hey- 
denfelt  v.  Mitchell,  6  Ala.  70. 

If  the  defendant  is  in  possession  of  property,  the  presnroption 
of  law  then  is,  that  he  is  the  owner  of  it,  and  that  it  is  liable 
for  bis  debts;  and  if  a  sheriff,  under  such  circumstances,  re- 
turns the  e.xecution  "no  property,"  he  assumes  the  burthen  of 
proving  that  the  property  in  the  possession  of  the  dtfcndant, 
and  which  bo  could  have  levied  on,  is  not  liable  to  the  execu- 
tion.— Governor  v.  Campbell,  17  Ala.  570. 

The  Circuit  Court,  at  one  stage  of  the  proceedings,  ruled 
that  it  was  not  unreasonable  for  the  sheriff  to  delay  making  a 
levy  for  a  specified  time  ;  and,  at  another  stage,  ruled  that  the 
question  of  due  diligence  was  altogether  for  the  determination 
of  the  jury.  Tlicsc  positions  are  inconsistent,  and  one  or  the 
other  is  erroneous. 

John  T.  Tayloh,  contra  : 

To  enable  the  plaintiff  to  recover,  it  was  required  of  him  to 
prove  :  (1st,)  that  the  defendant  in  execution  had  property  (2d,) 
during  the  time- the  execution  was  in  the  hands  of  the  sheriff, 
(3d,)  subject  to  levy  and  sale  under  the  execution,  and  (4th) 
want  of  diligence ;  and  in  fixing  the  penalty  on  the  sheriff,  the 
plaintiff  must  be  held  to  a  strict  performance  of  these  requisites. 
The  mere  naked  possession  of  land  does  not  prove  or  raise  even 
a  presumption  of  a  legal  title,  which  is  alone  subject  to  levy, 
and  differs  widely  in  this  respect  from  personal  property,  which 
was  the  case  in  3  Porter  referred  to  by  plaintiffs. 

Even  possession  and  claim  of  title  does  not  come  within  the 
rule,  for  land  is  owned  under  writing.  If  the  claim  should  be 
made  under  deed  or  writing,  as  if  the  tenant  should  sa}'  that 
he  claimed  under  a  deed  from  A  B,  this,  with  possession,  might 
be  prima  facie.  One  may  be  in  possession  under  good  claim, 
but  it  may  be  merely  equitable,  which  is  not  subject  to  levy — 
a  pre-emption  right,  and  many  otiier  claims  that  may  be  cited. 
But  in  this  case  there  was  no  possession  and  claim  during  the 
time  the  execution  was  in  the  sheriff 's  hands. 

In  the  case  in  6  .Ala.,  referred  to  by  plaintiffs,  the  defendant 
in  execution  had  been  in  possession  four  years,  claimed  title,  and 
had  built  houses  and  other  valuable  improvements.  There  was 
something  tangible  that  did  belong  to  the  ilefendant,  the  houses 
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and  improvements  were  at  least  his.  It  is  an  easy  matter  for 
the  plaintiiF  to  show  title  in  the  defendant  if  he  has  any  ;  but 
if  you  presume  title  in  the  defendant  in  execution,  then  you 
make  the  sheriff  take  the  place  of  a  plaintiflf  in  ejectment,  and 
prove  a  perfect  title  in  a  third  person  against  the  world. 

As  to  third  and  fourth  assignraenis  of  error,  the  plaintiffs 
complained  that  the  sheriflF  had  delayed  too  long  in  asking  for  an 
indemnity  bond,  and  on  this  point  the-  evidence  of  rumor  was 
admitted,  and  was  certainly  proper  to  give  the  sheriff  time  to 
look  into  the  right  of»Boyd;^but  even  if  either  of  these  assign- 
ments was  error,  still  no  injury  was  done  plaintiff ;  the  delay 
could  not  have  injured  him  even  if  entirely  unexcused,  because 
both  the  negroes  were  still  at  Boyd's,  in  the  same  position  when 
the  bond  was  given,  and  until  a  long  time  afterwards,  and  the 
execution  was  not  returnable  until  October. 

Whether  the  negroes  could  have  been  taken  or  not,  or  whether 
the  sheriff  should  have  gone  to  the  kitchen,  or  to  the  gin,  or  to 
any  other  particular  place,  is  purely  a  matter  of  diligence, 
which  the  act  itself  under  which  the  plaintiffs  brought  this 
rule  imperatively  requires . 

LIGON,  J. — 1.  The  first  exception  taken  in  the  court  below 
relates  to  the  ruling  of  that  court  in  excluding  from  the  jury 
the  evidence  offered  by  the  plaintiff,  tending  to  show  that  one  of 
the  defendants  in  the  executions  which  the  sheriff  had  in  his 
hands  "  was  in  possession  of  a  house  and  lot  in  Choctaw  Coun- 
ty, as  of  his  own  property,  prior  to  the  day  on  which  the  exe- 
cutions came  into  the  hands  of  the  defendant  in  this  suit,  claim- 
ing ownership  thereof,  and  continued  in  possession  until  after 
the  return  day  of  the  executions.'*  It  does  not  appear  that 
the  sheriff  used  any  exertions  whatever  to  make  the  money  on 
the  writs  in  his  hands  out  of  the  lands  of  any  of  the  defendants, 
or,  indeed,  that  any  one  of  them  possessed  lands  under  claim  of 
title,  except  the  one  alluded  to  in  the  above  exception. 

When  a  proceeding  is  instituted  by  a  plaintiff  in  execution, 
against  a  sheriff  for  failing  to  make  the  money  on  an  execution 
in  his  hands,  and  the  former  shows  that  the  defendant  in  execu- 
tion was  in  possession  of  property  which,  from  its  nature,  is  the 
subject  of  levy  and  sale  for  the  satisfaction  of  his  judgment,  it 
is  incumbent  on  the  latter,  especially  if  he  has  returned  the  ex- 
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ecution  "  no  property  found,'*  without  an  effort  to  levy  on  such 
property,  to  show  that  it  is  not  suhject  to  sale  for  the  satisfac- 
tion of  the  judgment.  If  the  property  possessed  by  the  defen- 
dant in  execution  be  land,  it  is  not  necessary  that  the  plaintiff 
should  sljow  that  his  debtor  is  in  possession  under  a  deed,  in  or- 
der  to  establish  that  it  is  liable  to  the  payment  of  his  judgment. 
Many  possessory  interests  in  lands  are  the  subject  of  levy  and 
sale  under  executions  oj^i  judgments  at  law,  which  are  not  re- 
quired to  be  evidenced  by  deed  duly  registered.  The  written 
evidence  of  such  interests  is  gcn(  rally  in  the  possession  of  the 
defendant  in  execution,  and  entirely  beyond  the  control  oi;  pow- 
er of  his  creditor.  In  such  cases,  the  only  evidence  which  the 
creditor  could  adduce  on  a  proceeding  like  the  present  would  be 
parol  evidence  of  such  possession  and  claim  of  ownership  in 
reference  to  the  lands  by  the  execution  debtor,  as  would  create 
a  reasonable  presumption  that  he  was  the  (nvner  of  such  lands. 
(n  such  c&ses  it  has  been  held,  that,  if  the  defendant  in  execu- 
tion has  been  several  years  in  possession  of  the  premises,  under 
a  claim  of  ownership,  and  has  made  improvements  thereon,  it 
will  authorize  the  presumption  that  he  has  such  an  interest  as 
is  the  subject  of  levy  and  sale  under  execution  on  a  judgment  at 
law. — Doe  ex  dem.  Heydenfcldt  v.  Mitchell,  6  Ala.  70.  The 
facts  relied  on  in  that  ease  to  establish  the  interest  of  the  de- 
fendant in  execution  were  all  proved  by  parol,  and  are  of  a  class 
which  are  not  ordinarily  proved  ii  any  other  way.  The  evi- 
dence offered  in  this  case  is  of  the  same  character,  and  the  facts 
proposed  to  be  established  by  it  tend  as  strongly  to  prove  a  lev- 
iable interest  in  the  defendant  in  execution,  as  did  those  proved 
in  the  case  cited.  The  circumstance  that  the  claim  of  title  by 
the  defendant  in  execution,  accompanied  with  possession,  was 
made  before  the  execution  came  into  the  hands  of  the  sheriff, 
can  make  no  material  difference,  since  the  plaintiffs  offered  to 
show,  in  connection  with  that  proof,  that  the  defendant,  who  so 
possessed  the  premises  and  claimed  title  to  them,  continued  in 
the  uninterrupted  possession  of  them  until  the  return  day  of  the 
Ji.  fa.,  and  there  is  no  pretence  that  he  ever  disclaimed  his 
ownership.  The  law  will  refer  the  subsequent  possession  to  the 
prior  claim  of  title,  when  nothing  is  shown  to  rebut  such  an  in- 
ference. Although  such  evidence  is  not  conclusive  of  title  in 
the  defendant  in  execution,  yet  it  tends  to  make  out,  prima  fa- 
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cie^  such  an  interest  as  the  sheriff  might  have  levied  upon,  and 
was  consequently  admissible.  Under  such  circumstances,  if 
the  sheriff  return  the  Ji.  fa.  "no  property  found,"  as  is  the 
case  here,  he  assumes  the  burden  of  proving  that  the  property 
in  the  possession  of  the  defendant,  which  he  could  have  levied 
upon,  is  not  liable  to  the  execution. — Governor  v.  Campbell  et 
a/.,  17  Ala.   570. 

2 .  The  third  assignment  of  error  is  predicated  on  the  action 
of  the  Circuit  Court  in  admitting  evidence  of  the  general  ru- 
mors in  the  neighborhood  of  Jacob  Boyd,  that  the  slaves  Bob 
and  Eliza  were  the  separate  estate  of  the  wife  of  Boyd,  and 
consequently  not  liable  to  the  plaintiff's  execution.  It  is  said, 
in  the  bill  of  exceptions,  that  this  evidence  was  offered  "to 
show  an  excuse,"  on  the  part  of  the  sheriff,  "for  not  having  lev- 
ied the  plaintiff's  execution,"  and  was  admitted  by  the  court, 
"as  it  tended  to  show  a  reasonable  excuse  for  not  levying  with- 
in a  time  reasonable  for  making  necessary  inquiries,  as  to  the 
title  of  the  property." 

The  purpose  for  which  this  evidence  is  said  to  have  been  of- 
fered is  easily  understood,  and  for  that  purpose  it  is  wholly  in- 
admissible ;  but  we  do  not  clearly  understand  the  purpose  for 
which  it  is  said  to  have  been  allowed.  General  rumor  is,  at 
best,  but  hearsay,  and  cannot  be  received  to  excuse  a  sheriff  for 
failing  to  perform  a  duty  imposed  upon  him  by  law.  If  the 
property  held  by  the  defendant  in  execution  does  not  really  be- 
long to  him,  and  the  title  is  in  another,  this  fact,  in  a  proceeding 
like  the  present,  must  be  proved,  as  title  is  required  to  be  shown 
in  any  other  action  in  which  it  is  called  in  question.  If  the 
sheriff  had  such  real  doubts  of  the  property  being  liable  to  the 
execution  in  his  hands,  as  to  induce  him,  under  our  statute,  to 
require  indemnity  from  the  plaintiffs  in  execution  before  he 
would  hazard  a  levy  ;  and  if  he  required  such  indemnity  within 
a  reasonable  time  after  the  writ  came  into  his  hands,  and  the 
plaintiffs  failed  or  delayed  in  giving  it,  he  could  show  such  de- 
mand, failure  and  delay,  and  rely  upon  this  as  his  excuse  for  not 
making  prompt  efforts  to  charge  the  property  in  execution. — 
Watson  on  Sheriffs  195  ;  9  Ala.  30.  But  he  will  not  be  allow- 
ed to  show,  that,  from  neighborhood  rumor,  he  had  reason  to 
doubt  the  ownership  of  the  property,  and  leave  the  jury  to  in- 
fer that  bis  negligence  was  attributable  to  this  cause.  Indeed 
77 
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his  doubts  m\\  not  justify  any  delay  on  his  part,  unless  he  has 
acted  upon  tliem,  and  demanded  indemnity,  which  the  plaintiff 
has  refused  or  delayed  to  give. — Robertson  v.  Beavers,  3  Por- 
ter 385.  A  capricious  doubt  as  to  the  ownership,  or  one  found- 
ed on  mere  rumor,  will  not  excuse  him. — Smith  v.  Leavitt,  10 
Ala.  92.  It  was,  therefore,  erroneous  to  allow  testimony  of 
neighborhood  rumors  to  go  to  the  jury,  when  it  was  objected  to 
by  the  plaintiffs. 

The  affirmative  charge  of  the  court  asserts,  that,  "  if  the 
sheriff  received  the  executions  on  the  30th  of  March,  1849,  and 
they  were  returnable  to  the  Fall  term  of  the  Circuit  Court  of 
Washington  County,  and  the  sheriff  had  a  reasonable  doubt 
whether  certain  slaves  belonged  to  one  of  the  defendants  in  exe- 
cution, he  would  not  be  chargeable  for  want  of  duo  diligence,  by 
waiting  a  reasonable  time  before  notifying  the  plaintiffs  in  exe- 
cution of  his  doubts  as  to  the  liability  of  the  property,  and  de- 
manding a  bond  of  indemnity ;  and  that  from  the  30th  of  March 
to  the  first  of  May  was  not  an  unreasonable  time."  To  this 
charge  exception  was  taken  by  the  plaintiffs. 

The  question  of  what  constitutes  due  diligence,  is  a  mixed 
one  of  law  and  fact.  It  is  for  the  jury  to  say  whether  the 
proof  makes  out  the  facts,  which  the  court  determines  will  con- 
stitute due  diligence.  In  this  respect,  the  charge  under  consid- 
eration is  faultless.  What  constitutes  due  diligence,  must  de- 
pend materially  upon  the  facts  of  each  case ;  no  general  rule  can 
be  laid  down  by  the  courts  which  will  be  of  universal  application ; 
but  we  think  it  may  be  safely  said,  that  where  a  sheriff  has  re- 
ceived an  execution  against  the  property  of  a  resident  citizen  of 
his  county,  who  is  in  open  possession  of  personal  estate  sufficient 
to  satisfy  it,  and  he  makes  no  effort  to  levy,  and  uses  no  dili- 
gence to  give  the  plaintiff  notice  of  any  real  doubts  he  may 
entertain  of  its  liability  to  his  execution,  that  he  may  have  an 
opportunity  to  indemnify  him,  for  thirty  days  after  the  reception 
of  the  process,  he  is  guilty  of  a  want  of  due  diligence.  The 
court  below  ruled  differently  in  the  charge  we  are  now  consider- 
ing, and  in  that  we  arc  of  opinion  it  erred. 

Reasons  may  often  be  found  which  would  exempt  the  sheriff 
from  such  an  imputation  for  failing  to  make  a  levy  for  that 
length  of  time ;  but  it  would  be  difficult  to  conceive  of  any  which 
would  justify  total  inaction  on  his  part,  or  excuse  his  negli- 
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gence  in  seeking  indemnity,  if  he  entertained  real  doubts  whether 
the  property  was  subject  to  the  process  in  his  hands,  for  the 
space  of  a  month  after  he  had  received  it.  Certainly  the  facts 
presented  by  this  record  will  not  excuse  the  delay. 

4.  There  Avas  no  error  in  refusing  the  charge  asked  by  the 
plaintiff  in  the  court  below,  in  the  form  in  which  that  charge  is 
set  out  in  the  bill  of  exceptions,  for  the  reason  that  it  makes  the 
court  affirm  that  certain  facts  have  been  proved,  without  refer- 
ring it  to  the  jury  to  pass  upon  the  credibility  of  the  testimony, 
and  to  say  whether  those  facts  were  proved  or  not.  It  assumes 
a  state  of  facts  as  proved,  and  on  this  predicates  a  conclusion  of 
law,  which  the  court  is  asked  to  give  in  charge  to  the  jury. 
Such  charges  arc  never  allowable  in  any  case.  — Bradford  v. 
Mayberry,  12  Ala.  520;  Ivers  v.  Phifer,  11  ih.  585. 

But  there  is  error  in  the  directions  given  to  the  jury  by  the 
court,  in  connection  with  its  refusal  to  give  the  charge  requested 
by  the  plaintiffs. '  Those  directions  assert,  as  a  legal  proposi- 
tion, that  the  jury  have  the  right,  on  questions  of  due  diligence, 
not  only  to  pass  upon  the  facts,  but  also  to  say  whether  they 
show  the  diligence  required  by  law.  The  former  part  of  this 
proposition  is  clearly  correct,  while  the  latter  is  clearly  errone- 
ous, for  the  court  alone  can  say  whether  the  facts  found  by  the 
jury  to  be  proved,  make  out  a  case  of  due  diligence  on  the  part 
of  the  sheriff. — Stanly  v.  Bank  of  Mobile,  at  the  present  term. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed, 
and  the  cause  remanded. 


HARVEY  vs.  Doe  ex  dem.  CARLISLE  et  al. 

1.  A  deed  of  lands  held  adversely  to  the  grantor  is  good  as  between  the 
parties  on  the  principle  of  estoppel,  which  can  only  operate  on  the  parties 
and  their  privies ;  but  the  grantor  may  nevertheless  maintain  ejectment 
against  the  adverse  holder. 

2.  The  deed  of  husband  and  wife,  acknowledged  by  them  before  a  justice 
of  the  peace,  is  a  full  compliance  with  the  law,  so  far  as  the  husband  is 
concerned,  and  may  be  admitted  to  record,  without  any  proof  of  execution 
by  a  subscribing  witness. 
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Error  to  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  John  Gill  Sugrtbr. 

Ejectment,  the  declaration  laying  separate  demises  from 
Matilda  Harvey  and  Robert  Carlisle.  On  the  trial  below,  the 
plaintiff  offered  in  evidence  a  deed  to  the  premises  sued  for, 
made  by  Wiley  Harvey  and  wife  to  Matilda  Harvey,  on  the  7th 
January,  1847,  witnessed  by  two  subscribing  witnesses,  and  ac- 
knowledged as  follows : 

"  The  State  of  Alabama,  }      I,  John  B.  Tate,  an  acting 
Russell   County.  ^  justice  of  the  peace  for  said 

county,  do  hereby  certify  that  the  above  mentioned  Wiley  Har- 
vey, and  Nancy  Harvey,  his  wife,  personally  appeared  before 
me,  and  acknowledged  that  they  signed,  sealed  and  delivered 
the  foregoing  deed,  to  the  above  mentioned  Matilda  Harvey,  on 
the  day  and  year  therein  written.  Given  under  my  hand  and 
seal  this  11th  day  of  January,  1847. 

(Signed)  '  John  B.  Tate,  (J.  P.)" 

On  which  deed  was  the  following  endorsement : 

"  The  State  of  Alabama^  )      Received  for  record  7th  of 
Russell  County.  S  January,  1850,  and  recorded 

in  the  Clerk's  OflBce  of  the  County  Court  of  said  county,  in 
Book  G,  folio  494  and  495,  this  15th  April,  1850. 

Simeon  Neal,  Clerk." 

This  deed  the  defendant  moved  the  court  to  exclude,  and  the 
motion  was  overruled.  The  plaintiff  then  offered  another  deed 
to  the  premises  sued  for,  made  to  Robert  Carlisle,  executed  by 
the  said  Matilda  Harvey  on  the  6th  March,  1850,  with  a  sub- 
scribing witness  thereto,  with  an  acknowledgment  endorsed 
thereon  purporting  to  have  been  made  on  the  6th  of  March, 
1852,  before  the  clerk  of  the  Circuit  Court  of  Montgomery 
County;  which  deed  the  defendant  also  moved  to  exclude,  and 
the  motion  was  overruled.  The  defendant  admitted  the  lease, 
entry  and  ouster,  and  the  plaintiff  proved  the  possession  and 
the  value  of  the  mesne  profits. 

The  defendant  proved  that  he  had  been  in  possession  of  the 
premises  for  ten  years  before  the  commencement  of  the  suit,  and 
that  in  the  year  1S47  Matilda  Harvey,  to  whom  the  original 
deed  was  made  by  the  defendant  and  wife,  and  who  made  the 
deed  to   Carlisle,  executed   on   the  17th  November,  1847,  her 
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bond  for  titles  to  the  premises,  and  that  defendant  at  the  execu- 
tion of  said  bond  paid  her  a  valuable  consideration  ;  that  Car- 
lisle had  notice  thereof  in  1849,  about  three  years  before  the 
execution  of  the  deed  by  Matilda  Harvey  to  him.  There  was 
no  evidence  that  Carlisle  paid  to  iMatilda  Harvey  any  consider- 
ation for  the  deed  executed  by  her.   . 

This  being  all  the  evidence,  the  court  charged,  that,  if  the 
jury  believed  the  testimony,  they  must  find  for  the  plaintiff.  The 
rulings  of  the  court  upon  the  evidence,  and  the  charge  given, 
are  here  assigned  for  error. 

S.  F.  Rice,  for  plaintiff  in  error  : 

1.  As  the  evidence  tended  to  show .  that  the  possession  of 
Wiley  Harvey  was  adverse,  at  the  execution  of  the  deed  to 
Carlisle,  that  deed  could  not  authorize  Carlisle  to  recover  from 
the  said  Harvey,  but  was  void  as  to  him. — Pryor  et  al.  v.  But- 
ler, 9  Ala.  418  ;  Hinton  v.  Nclms,  13  Ala.  And  therefore 
there  could  be  no  recovery  on  the  demise  from  Carlisle. 

2.  But  although  said  deed  to  Carlisle  was  void  as  to  Wiley 
Harvey,  it  is  good  as  against  the  parties  to  it. — Den  v.  Geiger, 
4  Halstead's  R.  225,  .235,  and  the  authorities  there  cited  on 
page  235.  Therefore,  there  could  be  no  recovery  on  the  de- 
mise from  Matilda  Harvey.  There  can  be  no  doubt  but  that 
said  deed  is  good  as  between  the  parties  to  it.  Suppose  the 
grantor,  in  fact,  had  no  title  to  the  land  thereby  conveyed,  and 
should  be  sued  for  breach  of  the  covenants  and  warranty  therein 
contained,  by  Carlisle,  the  grantee.  In  such  suit,  if  he  proved 
want  of  title  in  her,^and  that  he  never  had  and  could  not  get 
the  possession,  he  certainly  could  recover  damages  from  her. — • 
This  proves  the  deed  valid  as  between  the  parties  to  it.  The 
case  of  Williams  v.  Hogan,  Meigs'  R.  187,  (cited  by  Judge 
Collier  in  Abercrorabie  v.  Baldwin,  15  Ala.,)  is  founded  entirely 
on  a  statute  of  Tennessee,  but  the  case  cited  above  from  4  Hal- 
stead  is  founded  on  the  common  law. 

3.  The  deed  being  valid  as  between  the  parties  to  it,  prevents 
a  recovery  on  the  demise  from  Matilda  Harvey,  the  grantor ;  for 
it  estops  both  grantor  and  grantee  from  saying  that  the  title  is 
in  her. — 4  Halstead's  R.  235,  swpra. 

4.  This  suit  is  really  the  suit  of  Carlisle.  He  is  attempting 
by  it  to  gain  the  mastery  over  the  law,  and  to  annul  in  this  case 
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the  sound  rule  of  policy  which  protects  possessors  against  liti- 
gious men,  by  declaring  all  such  deeds  as  he  received  from  Ma- 
tilda Harvey  void  as  to  all  such  possessors  as  Wiley  Harvey. 
Carlisle  cannot  be  permitted  to  accomplish  in  this  suit  indirectly 
what  he  cannot  do  directly.  Hinton  v.  Nolms,  13  Ala.  Rep., 
shows  the  reasons  for  the  rtile  as  to  adverse  possession. 

6.  The  charge  of  the  court  is  erroneous. 

6.  Each  deed  read  in  evidence  by  defendant  in  error,  was  im- 
properly admitted — there  being  no  proof  of  their  execution  by 
a  subscribing  witness,  and  no  excuse  shown  for  such  omission  of 
proof. 

Geo.  D.  Hoopeu,  cpnlia. 

GOLDTHWAITE,  J. — Tiic  main  (juestion  in  this  case 
arises  on  the  deed  from  Matilda  Harvey  to  Carlisle.  It  is  con- 
ceded by  the  plaintiff"  in  error,  that  it  is  void  as  to  Wiley  Har- 
vey, by  reason  of  his  being  in  adverse  possession  of  the  land 
described  in  it,  at  tiie  time  of  its  execution,  and  this  would  de- 
feat a  recovery  on  the  demise  from  Carlisle.  If  this  deed  is 
void  as  to  the  party  holding  adversely,  it  would  seem  to  follow 
that  the  plaintiff"  below  would  iiave  been  entitled  to  a  recovery 
on  the  deed  from  Wiley  Harvey  to  Mutihla  Harvey,  under  the 
demise  in  the  declaration  from  iicr.  To  meet  this  view  the 
counsel  for  the  plaintiff'  in  error  insists,  that  the  deed  to  Carlisle, 
although  void  as  to  the  adverse  holder,  is  good  as  between  the 
parties,  and  has  therefore  operated  to  convey  the  title  out  of 
Matilda  Harvey,  and  for  that  reason  a  recovery  cannot  be  had 
on  the  demise  from  her.  This  position  cannot  be  sustained. — 
A  deed  of  lands  held  adversely  to  the  grantor,  it  is  true,  is  good 
as  between  the  parties  ;  but  this  is  upon  the  principle  of  estop- 
pel, (4  Kent's  Com.  -JrlS,)  which  can  only  operate  upon  the 
parties  and  their  privies.  It  does  not  apply  to  the  adverse  hol- 
der, and  as  to  him  it  is  well  settled  that  the  grantor  may  main- 
tain ejectment. — Williams  v.  Jackson,  5  Johns.  489;  Livingston 
V.  Provers,  2  Hill  (N.  Y.)  R.  48i> ;  Wolcott  v.  Knight,  G  Mass. 
418 ;  Brinly  v.  Whiting,  0  Pick.  348  ;  Edwards  v.  Rogs,  18 
Verm.  473 ;  University  of  Vermont  v.  Joslin,  21  Verm.  52 ; 
4  Kent's  Com.  448.  The  decision  of  this  question  is  eunclu- 
sive  upon  the  right  of  the  plaintiff"  to  recover  on  the  demise 
from  Matilda  Harvey. 
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Tho  deed  from  Wilej  Harvey  and  wife  was  properly  admit- 
ted in  evidence.  It  was,  so  far  as  the  husband  was  concerned, 
in  full  compliance  with  the  law. — Clay's  Dig.  152  §  7 ;  ib.  157 
§39;  ib.  151  §1.  As  to  the  other  deed,  it  is  unnecessary  to 
consider  the  question  raised,  as  it  may  be  excluded,  and  still  the 
plaintiff  would  be  entitled  to  recover. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 


HOOPER'S  EXECUTOR  vs.   SMITH  AND  WIFE. 

1.  Under  the  act  of  1848,  securing  to  married  women  their  separate  estates; 
afeme  covert  may  charge,  sell  or  dispose  of  her  property  -without  the  con- 
sent or  concurrence  of  her  husband. 

Error  to  the  Court  of  Probate  of  Dallas. 

The  plaintiff  in  error,  as  executor  of  John  Hooper,  deceased, 
was  cited  to  make  a  final  settlement  of  said  estate.  The  de- 
cree of  the  Court  of  Probate  was  reversed  on  error  in  favor  of 
Smith  and  wife,  and  the  cause  was  remanded. — See  20  Ala.  245* 

After  the  cause  was  remanded,  the  executor  offered  in  evi* 
dence  a  written  assignment  or  power  of  attorney,  executed  by 
Mrs.  Smith,  by  which  she  transferred  all  her  interest  in  said 
estate  to  James  McDearman  and  others,  and  also  a  receipt  from 
her  to  McDearman,  acknowledging  that  he  had  satisfactorily 
accounted  to  her  for  her  distributive  share  of  said  estate.  But 
the  court  nevertheless  rendered  a  decree  against  the  executor, 
in  favor  of  Smith  and  wife,  for  the  distributive  share  of  the 
wife,  and  this  decree  is  now  assigned  for  error. 

N.  Harris,  for  plaintiffs  in  error,  contended  : 

1.  That  the  settlement  should  have  been  made,  and  the  rights 
of  the  parties  determined,  according  to  the  act  of  1848,  as  the 
will  was  admitted  to  probate  after  the  passage  of  that  act  and 
before  the  passage  of  the  act  of  1850. — Kidd  v.  Montague,  19 
Ala.  623. 

2.  That  a.  feme  covert j  as  to  her  separate  estate,  is  regarded 
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as  a  ftVM  sokf  and  has  the  same  power  of  disposition  that  she 
would  havo  if  sole.— 2  Bright  on  Husband  and  Wife  220  §  1, 
223  §  8,  225  §  §  17,  21  ;  Clancy  on  H.  and  W.  347  ;  Bradford 
and  Wife  v.  Grccnway,  Henry  &  Smith,  17  Ala.  804.  There- 
fore Mrs.  Smith's  deed  of  September  14,  1848,  conveyed  all 
her  interest  in  the  estate  to  her  assignee. 

3.  That  the  receipt  of  Mrs.  Smith  for  the  money  was  a  valid 
payment  on  the  part  of  the  executor,  and  discharged  him  from 
all  further  liability. — 2  Williams  on  Executors  1217  ;  1  Roper 
on  Legacies  887  ;  2  Lomax  on  Executors  145. 

L  B.  Stonk,  contra,  insisted  : 

1.  That  a  feme  covert  can  exercise  no  powers  in  relation  to 
her  separate  estate,  except  those  conferred  on  her  by  the  instru- 
ment which  creates  such  separate  estate. — 14  Smedes  &  Mar. 
56  J  4  Barr  93  ;  7  Sm.  &  M.  68  ;  14  Ala.  121. 

2.  That  the  separate  estate  of  Mrs.  Smith  was  created  by 
the  act  of  J  850  ;  that  under  this  act  the  legal  title  in  the  prop- 
erty vested  in  the  husband  as  trustee,  and  therefore  a  payment 
to  the  wife  will  not  discharge  the  executor. — 2  Williams  on  Ex- 
ecutors 871 ;  1  Roper  on  Legacies  595  ;  Toller  on  Executors 
320,  and  authorities  there  cited. 

PHELAN,  J.— When  this  case  was  last  here,  (20  Ala.  246,) 
it  was  sent  back  in  order  that  Smith,  the  husband  of  one  of  the 
legatees  under  the  will  of  John  Hooper,  should  be  made  a  party 
to  the  settlement  of  his  estate  in  the  Probate  Court. 

Upon  the  last  hearing  before,  the  Probate  Court  of  Dallas, 
there  was  no  contest  between  the  executor  and  the  other  legatees. 
The  matter  was  narrowed  down  to  a  contest  between  Smith  and 
wife  (for  the  use  of  Mrs.  Smith)  against  the  executor,  respecting 
the  legacy  or  share  of  Mrs.  Smith  under  tlie  will  of  her  brother, 
the  testator. 

By  way  of  defence  in  this  contest  with  Smith  and  wife,  (use 
of  the  wife,)  the  executor  made  proof  that  he  had  previously 
paid  to  an  assignee  or  agent  of  Mrs.  Smith  the  full  amount  of 
her  share  or  legacy,  and  received  from  said  assignee  or  agent  a 
final  receipt  and  discharge.  The  fact  was  not  disputed.  The 
only  thing  to  be  considered  was,  the  law  arising  upon  this  state 
of  facts.     The  Probate  Court  decided,  that  it  was  no  defence, 
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and  gave  judgment  against  the  executor  in  favor  of  Smith  and 
wife  (use  of  the  wife)  for  the  whole  amount  of  the  wife's  lega- 
cy ;  and  this  decision  is  assigned  for  error.  The  judgment  as 
entered  is  not  expressed  to  be  ifor  the  use  of  the  wife,  but  that 
is  an  error  which  would  be  amended  here,  as  being  clerical  in  its 
character.     The  amendment  will  be  considered  as  made. 

John  Hooper's  will  was  admitted  to  probate  10th  July,  1848, 
at  which  time  the  act  of  1st  March,  1848,  of  this  State,  "  to 
secure  to  married  women  their  separate  estates,"  (Acts  of  1848, 
p.  79,)  was  in  force,  and  is  the  law  that  must  govern  and  regu- 
late the  rights  of  Mrs.  Smith  in  reference  to  the  property  or 
legacy  which  she  acquired  under  that  will.  The  act  of  1850,  on 
the  same  subject,  though  retroactive  in  some  of  its  provisions, 
and  expressly  designed  to  be  so,  does  not  aflfect  the  rights  of  the 
wife  as  fixed  by  the  previous  act.  so  far  as  the  question  we  are 
now  considering  is  concerned. 

The  act  of  1848  simply  declares,  that  all  the  property  of 
every  kind  held  by  a  woman  at  the  time  of  her  marriage,  or 
subsequently  acquired  by  her  in  any  manner,  should  "  be  taken, 
held  and  esteemed  in  law  as  the  separate  estate  of  such  woman, 
and  for  her  sole  and  separate  use,  notwithstanding  her  cover- 
ture ;"  and  the  husband  is  expressly  excluded  from  all  interest 
in  the  same,  except  such  as  the  act  itself  confers ;  which  is  the 
right  to  one  half  absolutely  of  her  personal  property,  if  she 
dies  intestate,  and  one  half  for  life  of  her  realty. 

The  second  section  of  this  act  declares,  that  "  said  property 
(the  wife's)  shall  be  taken,  esteemed  and  held  as  trust  property, 
and  subject  to  and  governed  by  all  the  rules  of  law  governing 
trust  estates." 

The  act  is  silent  upon  the  subject,  but  the  courts  have  deci- 
ded, that  the  husband  is  to  be  considered  a  trustee  in  respect 
to  his  wife's  property  under  this  act. — Key  v.  Vaughan,    15 

Ala.  497. 

The  rights  of  a  married  woman  under  the  act  of  1848  may  then 
be  considered,  so  far  as  respects  her  power  over  her  separate  es- 
tate, very  similar  if  not  precisely  like  those  of  a  married  woman  to 
whom  a  separate  estate  is  given  by  deed  or  will,  without  any  limi- 
tation as  to  the  manner  in  which  she  may  dispose  of  it,  and  in 
which  no  trustee  is  named.  What  is  the  law  of  such  a  case  1  We 
have  seen  that  the  law  makes  her  husband  a  trustee  as  to  this 
78 
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property.  But  what  next  aro  her  rights  over  it  ?  Can  she  cre- 
ate a  charge  upon  it,  sell  or  dispose  of  it  at  her  own  pleasure, 
without  the  consent  or  concurrence  of  her  trustee  ? 

Wo  think  the  authorities  are  clear,  that  a  woman  having  a 
separate  estate  distinguished  by  such  features,  may  charge  it, 
or  sell  or  dispose  of  it  at  pleasure,  and  without  the  consent  or 
concurrence  of  her  trustee,  during  life,  and  may  make  a  will  of 
it,  if  personal  property,  at  her  death  ;  and  that  a  court  of  law 
to  some  extent,  and  a  court  of  equity  to  the  fullest  extent,  will 
give  validity  to  her  acts.  The  doctrine  is,  that  in  respect  to 
her  separate  estate,  a  married  woman  is  to  be  considered  &feme 
sole.  And  where  the  deed,  will  or  other  instrument  creating 
the  separate  estate  (for  instance  our  statute)  imposes  rio  restric- 
tions or  conditions  on  the  power  of  alienation  or  absolute  dispo- 
sition, the  law  will  impose  none,  except  such  as  it  imposes  upon 
a  feme  sole. 

I  will  here  transcribe  what  Mr.  Clancy  says  upon  this  sub- 
ject. He  winds  up  a  critical  examination  of  the  cases  with  the 
following  paragraph,  which  may  be  considered  as  presenting  in 
few  words  the  law  governing  this  interesting  and  important  ques- 
tion in  the  English  courts  : 

"  It,  therefore,  may  be  now  considered  as  the  settled  law  of 
our  courts  of  equity,  that  whenever  property  has  been  given  to 
the  separate  use  of  a  married  woman,  the  gift  being  unaccom- 
panied by  any  power  of  appointment,  she  is  so  far  to  be  treated 
as  a  feme  sole  in  respect  to  it,  that  she  may  (as  in  cases  where 
she  has  a  power  of  appointment)  dispose  of  it  by  will,  or  by 
grant  of  an  annuity  out  of  it,  and  that  she  may  sell  her  rever- 
sionary interest  in  it ;  and  these  cases  also  prove,  that  a  feme 
covert  having  separate  property,  with  or  without  an  express 
power  of  appointment,  may  exercise  her  right  of  ownership  over 
it,  without  the  consent  of  her  trustees,  and  even  in  opposition 
to  them,  (unless  the  terms  of  the  gift  require  their  concurrence,) 
however  improvident  the  transaction  may  be,  provided  it  dees 
not  appear  that  she  was  coerced  on  the  occasion,  or  that  any 
fraud  bad  been  practiced  upon  her." — Clancy  on  Husband  and 
Wife  321,  and  authorities  there  cited. 

The  same  doctrine,  the  substance  of  which  is,  that  a  married 
woman  having  a  separate  estate  derives  her  power  of  aliena- 
tion, the  jiLs  disponendiy  from  the  law  itself,  and  not  from  the 
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deed  creating  such  separate  estate,  and  that  therefore  the  power 
exists  where  it  is  not  expressly  restricted  or  taken  away,  has 
been  followed  in  this  country  by  the  courts  in  New  York,  and  op- 
posed by  those  of  South  Carolina  and  some  of  the  other  States. — 
See  Jaques  v.  M.  E.  Church,  17  John.,  where  the  question  is 
carefully  considered,  and  the  cases  cited;  see  also.  Fireman's 
Ins.  Co.  V.  Bay,  4  Barb.  Sup.  Ct.  p.  407,  to  the  same  efiFect ; 
also,  20  Conn.  147,  Imlay  v.  Huntington.  In  the  case  of  Brad- 
ford and  Wife  v,  Greenway  et  al.,  17  Ala.  797,  this  court  has 
already  shown  a  leaning  the  same  way.  The  question  being 
now  submitted  for  decision,  we  shall  hold  the  rule  adopted  by 
the  English  and  New  York  cases,  which  gives  to  the  wife  having 
a  separate  estate  the  jus  disponendu  unless  the  same  is  taken 
away  or  restricted  by  the  deed  pr  other  instrument  creating  the 
separate  estate. 

The  decision  of  this  point  is  decisive  of  the  case,  and  shows 
that  the  Probate  Court  should  have  allowed  the  executor  to  set 
up  as  a  defence  against  the  claim  of  Smith  and  wife,  (for  the  use 
of  the  wife,)  the  deed  of  Mrs.  Smith  of  14th  September,  1848, 
by  which,  in  consideration  of  natural  love  and  affection  for  her 
children  by  her  first  marriage,  she  assigned  to  them  her  inter- 
est in  her  brother's  estate,  and  by  which  she  made  McDear- 
man,  one  of  the  assignees,  and  her  son,  J.  D.  Motley,  or  either 
of  them,  her  agent  and  attorney  in  fact,  to  sue  for,  recover,  col- 
lect and  receipt  for  the  said  interest  or  legacy.  This  deed  was 
admitted .  The  proof  further  showed  that,  previous  to  the  last 
settlement,  the  said  McDearman  have  received  from  the  execu- 
tor, and  executed  his  receipt  for  the  same,  the  full  share  to  which 
Mrs.  Smith  was  entitled.  The  fairness  of  the  transaction  was 
not  impeached.  Indeed,  it  seems  that  Mrs.  Smith  was  fully 
satisfied  with  the  course  pursued  by  McDearman,  and  had  re- 
ceived from  him  a  portion  of  the  money,  to  which,  by  the  terms 
of  the  deed  of  assignment,  she  would  not  have  been  entitled. 

This  proceeding  in  the  Probate  Court  by  Smith  and  wife  (for 
the  use  of  the  wife)  for  her  legacy,  cannot  be  distinguished  in 
principle  from  a  suit  by  the  same  parties  in  the  Circuit  Court 
for  the  same  purpose.  There  cannot  be  any  doubt  as  to  the 
right  of  the  executor,  in  such  a  suit  for  the  legacy,  to  interpose 
as  a  defence  a  payment  to  the  cestui  que  trust  or  her  agent,  and 
a  receipt  in  full  for  the  amount.     The  right  of  the  cestui  que 
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trust  to  assign  or  dispose  of  her  interest  being  established,  the 
right  to  give  a  release  or  discharge  necessarily  follows.  Then, 
whether  the  demand  be  prosecuted  at  law  cr  in  equity,  if  prose- 
cuted for  the  use  of  the  cestvi  que  trust,  her  receipt  or  that  of 
her  agent  or  assignee  can  be  interposed  in  bar  of  the  action.  It 
is  no  more  in  principle,  than  if  Smith  and  wife  (use  of  the  wife) 
had  brought  suit  on  a  note  made  to  the  wife  before  the  marriage, 
and  after  the  act  of  1848,  and  a  receipt  for  payment  in  full 
from  Mrs.  Smith  had  been  offered  in  defence. 

The  judgment  of  the  court  below  must  be  reversed  ;  and  as 

all  the  facts  appear  of  record  which  are  important  to  a  final 

disposition  of  the  case,  a  decree  must  be  here  rendered  in  favor 

of  the  executor,  as  having  fully  paid  and  discharged  the  legacy 

.  or  share  of  Mrs.  Smith. 


HARRIS  vs.  ROWLANDS'  ADM'RS. 

1.  A  Tend«e  is  entitled  to  recover  damages  of  his  vendor  for  a  breach  of  an 
express  warranty  of  title  to  a  slave,  upon  proving  the  recovery  of  a  judg- 
ment against  his  vendee  by  one  having  an  adverse  title,  and  of  another 
judgment  by  his  vendee  against  himself,  and  that  defendant  was  notified 
of  the  pendency  of  both  suits. 

2.  When  the  bill  of  exceptions  does  not  show  whether  a  notice  was  written 
or  verbal,  the  Appellate  Court,  construing  the  bill  most  strongly  against 
the  plaintiff  in  error,  will  presume,  if  necessary,  that  it  was  written. 

8.  An  offer  to  rescind  by  the  vendor,  not  accepted  by  the  vendee,  has  no  legal 
effect  whatever  on  the  contract,  unless  the  offer  is  based  on  the  fraud  or 
bad  faith  of  the  vendee. 

4.  Where  a  vendee,  on  being  informed  that  an  adverse  title  was  set  up  to  the 
property,  examines  that  title,  and  expresses  himself  satisfied  with  his  own, 
this  does  not  deprive  him  of  his  right  of  action  against  his  vendor  on  a 
breach  of  his  warranty  of  title. 

Error  to  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

This  was  an  action  of  assumpsit  by  the  defendants  in  error, 
as  the  personal  representatives  of  one  Richard  D.  Rowland, 
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aj^ainst  the  plaintiff  in  error,  to  recover  a  certain  sum  of  money 
alleged  to  be  due  and  owing  the  estate  of  the  said  Rowland,  by 
reason  of  a  breach  of  warranty  on  a  contract  of  sale  of  certain 
negroes  made  by  the  said  plaintiff  in  error,  to  the  said  Rowland 
in  his  life-time.  There  was  a  verdict  and  judgment  for  the 
plaintiffs  in  the  court  below,  and  the  defendant  brings  the  case 
to  this  court. 

On  the  trial  below  a  bill  of  exceptions  was  allowed,  from 
which  it  appears  that  the  plaintiffs  below,  in  order  to  sustain 
their  case,  offered  in  evidence  a  bill  of  sale,  of  which  the  follow- 
ing is  a  copy,  to- wit : 

"  Received  of  R.  D.  Rowland  five  hundred  and  fifty  dollars, 
in  full  for  negro  woman  Rhoda,  aged  about  nineteen  years,  and 
her  boy  child,  Columbus,  aged  about  two  years,  also  her  girl 
child,  aged  about  five  months ;  all  of  said  slaves  I  warrant  sound, 
titles  good,  and  slaves  for  life,  this  31st  January,  1846.^ 
(Signed)  Mary  Harris, 

per  James  Crow." 

The  plaintiffs  also  introduced  two  records,  showing  that  one 
Rutledgo  had  recovered  the  property  mentioned  in  the  bill  of 
sale  from  C.  L.  Shelton,  the  vendee  of  Rowland  with  war- 
ranty of  title  ;  that  said  C.  L.  Shelton  had  recovered  the  same 
from  R.  D.  Rowland,  plaintiffs'  intestate;  that  said  judgments 
had  been  satisfied,  and  that  defendant  had  notice  of  the  pendency 
of  both  suits. 

Defendant  introduced  a  witness,  who  proved  that,  as  the  agent 
of  defendant,  he  called  on  said  R.  D.  Rowland,  before  the  ne- 
groes mentioned  in  the  bill  of  sale  were  delivered  to  said  Row- 
land, and  proposed  to  him  a  rescission  of  the  sale,  on  the  ground 
that  Rowland  had  not  paid  enough  for  the  negroes  ;  which  Row- 
land refused.  The  witness  also  proved  that  afterwards,  in  June 
following,  but  as  witness  thought,  after  Rowland  had  sold  the 
negroes  to  Shelton,  he,  as  the  agent  of  defendant,  again  called 
on  Rowland,  and  informed  him  that  Rutledge  was  about  to  com- 
mence suit  for  the  negroes,  and  again  proposed  to  Rowland  to 
rescind  the  sale;  which  Rowland  also  refused.  It  was  also 
proved  that,  before  Rowland  sold  said  negroes,  and  while  he  had 
them  in  possession,  four  or  five  days  after  the  sale,  he  was  in- 
formed by  a  witness,  not  the  agent  of  defendant,  of  the  claim  that 
Rutledge  was  setting  up  to  said  negroes ;  that  he,  Rowland, 


646  ALABAMA. 

Harris  t.  Rowland's  Adm'rs. 

made  an  examination  of  the  records  of  the  Circuit  and  Orphans* 
Court  of  Benton  County  in  reference  to  Rutledge's  title,  and 
after  said  examination  expressed  himself  satisfied  that  Rutledge 
had  no  title  to  the  negroes,  and  afterwards  carried  them  off  and 
sold  them  to  Sbelton.  This  was  all  the  evidence  in  the  case ; 
and  there  being  no  conflict  in  the  proof,  the  court  charged  the 
jury  that,  if  they  believed  the  evidence,  they  must  find  for  the 
plaintifis ;  to  which  charge  the  defendant  excepted,  and  here  as- 
signs the  same  for  error. 

S.  F.  Rice,  for  plaintiff  in  error : 

1.  The  vendee  of  a  chattel,  who  has  conveyed  all  his  interest 
therein  with  warranty,  cannot  maintain  an  action  against  his 
vendor  for  a  breach  of  the  warranty  subsequently  occurring, 
until  he  is  compelled  to  pay  damages  on  his  own  warranty,  or 
obtains  a  release  of  the  same  from  his  vendee.  "  He  is  liable 
on  his  warranty,  it  is  true,  but  before  he  has  suffered,  he  can- 
not sue  for  indemnity.'*  "  He  cannot  sue  until  he  is  first  dam- 
nified.—Wheeler  V.  Sohier,  3  Cushing's  R.  219. 

All  the  evidence  adduced  on  the  trial  is  set  forth,  but  does  not 
show  that  Rowland  or  his  administrators  were  sued  or  paid  any 
thing  before  this  suit  was  commenced.  A  suit  commenced,  or 
payment  made  after  this  suit  was  commenced,  would  not  enable 
them  to  sustain  this  action.  The  charge  of  the  court  was  there- 
fore erroneous,  because  it  entitled  the  plaintiffs  below  to  a  ver- 
dict, although  the  suit  against  Rowland,  and  the  payment  of 
the  judgment  against  Rowland,  occurred  after  this  suit  was 
commenced. 

2.  Mere  "  notice  of  the  pendency"  of  a  suit  against  a  ven- 
dee, will  not  make  the  recovery  in  that  suit  against  the  vendee 
evidence  in  a  subsequent  suit  by  the  vendee  against  the  vendor, 
to  prove  either  a  want  of  title  or  damages.  It  is  certainly  not 
evidence  to  prove  both  want  of  title  and  damages.  Before  the 
recovery  in  such  suit  can  be  regarded  as  evidence  on  both  these 
points,  it  must  appear  that  during  its  pendency  the  vendee 
vouched  the  vendor ;  called  on  him  to  defend  him  in  that  suit,  or 
to  defend  the  title. 

A  vendor  might  have  notice  of  the  pendency  of  a  suit  between 
A  and  B,  and  might  not  know  the  subject  matter  of  the  suit. 
He  might  have  notice  of  the  pendency  of  a  suit  against  his  ven- 
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dee,  without  knowing  that  his  vendee  was  sued  for  the  property 
sold  him,  or  that  he  was  looked  to  or  relied  on  by  his  vendee  to 
defend  the  title.  He  cannot  be  put  in  default  by  merely  show- 
ing that  he  had  "notice  of  the  pendency"  of  a  suit  against  the 
man  to  whom  he  had  sold  a  chattel. 

If  a  vendee  wishes  to  make  a  recovery  against  him  evidence 
to  prove  want  of  title  and  damages  in  a  subsequent  suit  by  him 
against  his  vendor,  he  must  call  upon,  or  notify,  or  vouch  his 
vendor  in  writing  during  the  pendency  of  the  first  suit,  to  defend 
that  suit,  and  inform  him  that  the  title  to  the  property  bought 
by  him  and  warranted  to  him  is  drawn  in  question.  This  is 
fair  as  well  as  lawful.  A  mere  notice  of  the  pendency  of  a  suit 
is  too  general  and  indefinite  to  amount  to  any  thing,  especially 
when  it  does  not  appear  how  the  vendor  got  such  notice,  or  who 
gave  it.  The  vendee  ought  to  give  notice. — Hampton  v.  She- 
ban,  8  Ala.  942 ;  Lewis  v.  Peake,  Y  Taunt.  153;  Salle  v.  Light, 
4  Ala.  A  verbal  notice  is  insufficient. — Hunt  v.  Langstroth,  4 
Hals.  R.  22?. 

3.  The  evidence  did  not  warrant  the  charge  given,  and  the 
judgment  ought  to  be  reversed;  for  such  a  charge  ought  never 
to  be  sustained,  unless  the  evidence  clearly  shows  the  right  to 
recover. 

Morgan  &  Walker,  contra  : 

1.  The  contract  was  complete  when  the  bill  of  sale  was  exe- 
cuted, at  all  events,  and  an  ofier  to  rescind  should  have  been 
made  before  that  time.  But  there  was  no  pretence  for  the  oflfer 
to  rescind,  except  that  the  price  was  too  small  which  Rowland 
was  to  give  for  the  negroes. — Freeman  v.  Baldwin,  13  Ala.  246; 
Gillespie  v.  Battle,  15  Ala.  276. 

2.  The  notice  to  plaintiff  in  error  of  the  pendency  of  the  suits, 
was  sufficient  to  make  the  records  evidence  against  her. — 1 
Johns.  517  ;  6  Johns.  158  ;  5  Wend.  535  ;  13  Johns.  224. 

GIBBONS,  J. — The  sole  question  presented  by  the  bill  of 
exceptions  is,  whether  or  not  the  charge  of  the  court  below  to 
the  jury  was  correct. 

The  case  presented  by  the  bill  of  exceptions,  is  that  of  a 
vendee  suing  his  vendor  for  breach  of  warranty  of  title  on  a  sale 
of  negro  property  made  by  the  latter  to  the  former,  with  express 
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warranty  of  title.  The  proof  shows  that  a  recovery  had  been 
bad  against  the  plaintiffs'  intestate,  by  one  Shelton,  on  a  war- 
ranty of  title  to  the  same  property  to  him,  and  also  that  one 
Rutledgo  had  recovered  the  property  from  the  said  Shelton  on 
an  adverse  title;  that  the  said  judgments  had  been  satisfied, 
and  that  the  defendant  was  notified  of  the  pendency  of  both  suits. 
On  the  case  thus  stated,  tlic  law  is  in  our  opinion  with  the  plain- 
tiffs. 

It  is  insisted,  however,  that  tlio  notice  to  tlio  plaintiff  in  error 
was  not  sufficient  in  order  to  render  the  records  of  the  recoveries 
had  against  Shelton  and  the  plaintiffs'  intestate  evidence  in  this 
cause ;  and  that  a  mere  verbal  notice  is  not  sufficient  in  any 
case.  The  answer  to  this  objection  is  two-fold  :  first,  the  re- 
cords were  offered  in  evidence,  and  received  in  the  court  below 
without  objection  ;  and,  second,  it  does  not  appear  whether  the 
notice  to  the  plaintiff  in  error  was  by  parol  or  in  writing.  On 
the  principle  that  a  bill  of  exceptions  is  to  be  taken  most  strong- 
ly ngainst  the  party  excepting,  we  would  intend,  ff  it  were  nec- 
essary, in  the  present  state  of  the  bill  of  exceptions,  that  the 
notice  was  in  writing.  The  only  mode  in  which  that  presump- 
tion could  be  rebutted  would  be,  by  stating  specifically  in  the 
bill  of  exceptions  the  kind  of  notice  that  was  proved  to  have 
been  given  to  the  plaintiff  in  error.  As  to  the  question  whether 
or  not  in  such  a  case  a  parol  notice  would  be  sufficient,  we  de- 
cide nothing  in  the  present  case,  as  in  our  opinion  that  question 
is  not  legitimately  presented. 

Nor  does  the  proof  ofiered  by  the  defendant,  as  shown  in  the 
bill  of  exceptions,  alter  the  legal  aspect  of  the  case  made  by  the 
plaintiffs  in  the  court  below.  A  mere  offer  to  rescind  a  con- 
tract by  one  party,  not  accepted  by  the  other,  has  no  legal  effect 
whatever  upon  the  contract,  unless  the  party  making  such  offer 
bases  the  same  upon  the  fraud  or  bad  faith  of  the  other  party. 
In  such  cases,  the  law  considers  an  offer  to  rescind  as  equivalent 
to  a  rescission.  But  when  the  offer  is  not  based  upon  the  fraud 
of  the  other  party,  or  upon  some  breach  of  contract  or  duty  on 
his  part,  the  mere  offer  to  rescind  refused  by  the  other  party 
has  no  effect  whatever  upon  the  contract. — Walker  v.  Clay  & 
Clay,  21  Ala.  797.  This  would  apply  as  well  to  the  offer  made 
before  the  slaves  were  delivered,  as  to  that  made  after  such  de- 
livery; but  the  offer  made  before  such  delivery,  if  there  was  any 
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virtue  in  it,  would  be  waived  by  the  subsequent  delivery  of  the 
property  and  execution  of  the  written  contract. 

Nor  does  the  fact  that  the  plaintiflFs'  intestate,  Rowland,  on 
being  advised  that  Rutledge  set  up  title  to  the  property,  exam- 
ined that  title,  and  expressed  himself  satisfied  with  his  own  title, 
make  any  difference  as  to  his  right  of  action  against  the  defendant 
below.  This  right  of  action  arose  upon  the  warranty  of  the 
defendant,  and  nothing  but  a  distinct  waiver  on  the  part  of  Row- 
land could  deprive  him  of  it  on  a  breach  of  that  warranty  so 
made  by  the  defendant.  This  the  testimony  does  not  pretend 
to  prove. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


PINCKARD  AND  POOL   vs.   PINCKARD'S   HEIRS  and 
ADMINISTRATORS. 


1.  Equity  will  not  enforce  the  specific  execution  of  a  parol  gift  of  land  by 
a  father  to  his  son,  though  accompanied  by  delivery  of  possession,  either 
against  the  father  himself,  or  his  heirs  at  law  and  personal  representatives 
after  his  death . 

Error  to  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  James  B.  Clark. 

J.  Falkner,  for  plaintiffs  in  error. 

J.  W.  GwiNN  and  S.  F.  Rice,  contra. 

CHILTON,  C.  J.— This  bill  was  filed  by  the  plaintiffs  in 
error  to  enforce  the  specific  execution  of  a  parol  gift,  alleged  to 
have  been  made  of  a  certain  tract  of  land  situate  in  the  County 
of"Randolph,  by  Peyton  Pinckard  to  William  T.,  one  of  the 
complainants,  and  by  the  latter  sold  to  Pool.  The  said  Peyton 
having  died  before  perfecting  the  gift  by  any  conveyance,  his 
administrators  and  heirs  are  made  parties  defendants  to  the  bill;  • 
and  the  widow  of  said  Peyton  having  instituted  proceedings  for 
the  recovery  of  dower  in  said  land,  these  proceedings  are  enjoin- 
ed, upon  the  allegations  that  the  complainants  have  made  valua- 
79 
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ble  improvements  on  the  land,  and  that  an  assignment  by  metes 
and  bounds  would  work  irreparable  injury  to  them ;  and  the 
prayer  is,  that  if  she  is  entitled  to  dower,  it  may  be  assigned  in 
money  instead  of  land. 

The  bill  charges  that  the  father,  Peyton,  before  his  death, 
gave  the  land,  with  certain  other  personal  property,  to  the  com- 
plainant William  T.,  and  placed  him  in  possession  of  the  same 
as  an  advancement ;  that  he  gave  him  no  written  evidence  of 
the  gift ;  that  he  was  placed  in  possession  of  the  property  at 
the  time  of  the  gift,  viz.,  in  August,  1840,  and  has  continued 
to  occupy  and  improve  the  same  ever  since,  either  by  himself  or 
said  Pool,  his  vendee;  that  after  the  sale  to  Pool,  his  father 
promised  the  said  Pool  that  he  would  convey  the  title  to  him  ; 
that  the  land  was  worth  when  given  say  $200,  but  has  since 
been  increased  in  value  to  $400 ;  that  the  condition  of  the  fath- 
er's estate  was  such  as  to  justify  said  advancement,  and  his  pre- 
vious donations  to  other  children  were  about  equal  to  that  made 
to  the  said  William  T. ;  that  the  complainant  had  brought  the 
value  of  the  property  into  hotch-pot  in  the  distribution  of  the 
estate,  as  far  as  the  distribution  had  been  made,  and  proposed 
by  the  bill  to  have  the  value  thereof  charged  to  him  in  the  final 
distribution. 

The  view  which  we  feel  constrained  to  take  of  this  case  will, 
however,  dispense  with  a  more  extended  statement  of  the  facts. 

We  consider  the  cases  of  Forward  v.  Armst?ad,  12  Ala.  R. 
124,  and  Evans  v.  Battle  €<  a/.,  19  i6.  308,  decisive  of  this 
in  principle.  True,  in  the  first  named  case,  the  judge,  in  dis- 
cussing the  principle  upon  which  a  claim  for  improvements  may 
rest  when  the  court  refuses  specifically  to  execute  a  contract, 
says  :  "  This  principle,  we  apprehend,  can  have  no  application 
to  a  mere  donee,  unless  he  has  been  induced  to  make  the  im- 
provements under  the  promise  of  a  conveyance ;  (whether  even 
then  it  would  apply,  is  a  matter  as  to  which  we  express  no  opin- 
ion ;)  for,  until  then,  it  cannot  bo  said  that  a  fraud  is  practiced 
on  him;  and  it  was  his  own  folly  to  improve  lands  which  he 
knew  in  point  of  law  to  belong  to  another,"  &c. 

The  principle,  however,  above  discussed,  has  nothing  to  do 
with  the  question  as  to  whether  the  court  of  equity  can,  in  the 
exercise  of  a  proper  jurisdiction,  grant  the  relief  prayed  for  by 
this  bill. 
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Tho  alleged  promise  to  give  or  to  convey,  is  by  parol,  or  verbal 
merely  ;  is  without  any  consideration  whatever  ;  and  we  are  asked 
to  take  the  case,  not  only  out  of  the  statute  of  frauds  and  per- 
juries, but  to  relieve  against  that  other  principle,  that  a  court  of 
equity  will  not  become  active  in  affording  relief,  at  the  suit  of  a 
volunteer,  for  the  specific  execution  of  an  executory  gratuitous 
promise,  against  the  donor  or  those  claiming  under  him. 

We  are  not  called  upon  now  to  decide  whether  this  is  a  pro- 
per case  to  award  pay  for  the  improvements.  The  bill  was  not 
framed  with  that  view;  nor  when  dismissed  on  the  merits,  was  there 
any  effort  to  re-instate  it  upon  the  ground  that  the  complainants 
could  make  proper  allegations,  showing  that  they,  or  one  of  them, 
were  entitled  to  more  than  the  rents  and  profits  would  amount 
to  as  compensation  for  improvements.  We,  therefore,  leave 
that  matter,  as  the  Chancellor  very  properly  did,  to  be  adjusted 
by  another  suit,  if  the  parties  choose  further  to  litigate  it. 

The  complainants  failing  on  the  merits,  and  not  being  entitled 
to  a  decree  for  the  land,  show  no  ground  for  controverting  with 
the  widow  her  claim  to  dower.  But,  if  they  had  such  interest, 
it  is  clear  they  present  no  reason  why  the  Orphans'  Court  might 
rot  proceed  to  allot  it  by  metes  and  bounds.  The  husband  died 
seized,  and  it  does  not  appear  but  that  the  land  is  capable  of 
division  so  as  to  give  the  widow  a  life  estate  in  one  third  thereof, 
acccording  to  quantity  and  quality,  as  provided  by  the  statute, 
without  injustice  to  any  one. 

The  case  of  Stone  v.  Britton,  22  Ala.  543,  is  very  unlike 
this  in  an  essential  particular.  In  that  case,  a  valuable  consid- 
eration was  paid  for  the  land  to  the  equitable  owner,  or  to  his 
creditor  at  his  request,  for  he  directed  the  sheriff  to  levy,  and 
induced  the  purchaser  to  buy.  In  effect,  he  made  the  sheriff  his 
agent  to  sell  the  land ;  and  having  reaped  the  benefit  of  the 
proceeds  of  the  sale,  it  would  have  amounted  to  a  gross  fraud 
to  permit  him  to  disaifirm  the  transaction,  and  avoid  the  sale 
which  he  had  superinduced  and  had  afterwards  sanctioned.  In 
the  case  at  bar,  there  is  no  contract,  no  consideration,  no  false 
representation.  The  father,  had  he  lived,  would  most  probably 
have  perfected  the  gift;  but  havhig  died  without  doing  so,  the 
court  will  leave  the  party  where  it  found  him.  The  doctrine, 
though  at  one  time  much  questioned,  is  now  well  settled,  that 
the  court  will  not  lend  its  assistance  to  compel  the  completion  of 
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an  agreement  or  stipulation  which  is  voluntary  on  the  part  of  a 
father,  as  against  the  father,  to  grant  or  convey  in  favor  of  a 
child. — 2  Spcnce's  Eq.  Jurisp.  888  to  895,  and  cases  cited. 

It  is  further  very  clear,  that  if  the  incomplete  contract  or 
gift  could  not  he  rendered  perfect  as  against  the  donor,  it  cannot 
against  his  personal  representatives  and  heirs  at  law  ;  for  they 
stand  in  the  place  of  the  donor. — Per  V.  C.  Wigram  in  Mc- 
Fadden  v.  Jenkyns,  1  Hare's  R.  460 ;  Per  Ld.  Chan.  Hart, 
Uniacke  v.  Giles,  2  MoUoy  269  ;  2  Spence's  Equity  Jurisp. 
890,  note  b. 

Let  the  decree  of  the  Chancellor  be  affirmed,  with  costs. 


STANLEY  vs.  BANK  OF  MOBILE. 

1.  Appearance  and  pleading  to  issue  amounts  to  a  waiver  of  all  exceptions 
to  previous  irregularities. 

2.  In  summary  proceedings  by  notice  and  motion  against  Bank  debtors,  the 
notice  serves  the  double  purpose  of  a  writ  and  declaration,  and  prevents 
the  statute  of  limitations  from  creating  a  bar,  although  the  motion  for 
judgment  is  afterwards  delayed. 

3.  In  an  action  against  an  endorser,  parol  evidence  being  adduced,  in  sup- 
port of  the  certificate  of  notice  annexed  to  the  protest,  that  he  kept  no 
clerk,  and  that  the  notice  was  left  at  his  office  on  the  day  of  protest,  the 
whole  evidence  should  be  referred  to  the  jury,  to  decide  whether  he  had 
actually  received  the  notice. 

4.  A  charge  is  erroneous  whicli refers  it  to  the  jury  "to  decide  as  to  the 
sufficiency  of  the  notice  "  to  charge  an  endorser  ;  it  is  the  province  of  the 
jury  to  ascertain  the  facts,  while  the  court  determines  their  legal  sufficien- 
cy to  constitute  notice. 

6.  When  a  notice  of  protest  is  left  At  the  office  of  an  endorser,  who  is  an 
attorney  and  keeps  no  clerk,  on  the  evening  of  the  day  on  which  it  is  re- 
quired to  be  given,  the  law  presumes  that  he  received  it,  and  it  issufficient 
to  charge  him. 

Ehror  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

This  action  was  commenced  by  notice  of  motion  for  judg- 
ment on  a  certain  promissory  note  made  by  John   A.  Cuthbert, 
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and  endorsed  by  the  plaintiff  in  error.  The  note  is  payable  on 
the  Ist  day  of  July,  1845.  The  notice  of  motion  for  judg- 
ment is  dated,  and  executed  on  defendant,  on  the  21st  June, 
1851. 

On  the  return  day  of  the  notice,  the  court  made  an  order 
that  all  motions  in  favor  of  the  Bank  of  Mobile  to  be  made  on 
that  day,  and  on  which  the  notices  were  made  returnable  on  that 
day,  be  continued  until  the  next  succeeding  Monday  of  the  term. 
On  the  Saturday  preceding  the  Monday  to  which  the  motions  in 
favor  of  the  Bank  had  been  continued,  the  court  adjourned  over 
until  the  next  succeeding  Tuesday,  on  which  day  a  judgment 
by  default  was  regularly  entered  against  the  defendant.  On  a 
subsequent  day  of  the  term  the  record  contains  the  following 
minute  entry :  "It  is  ordered  by  the  court,  on  motion  of  the 
defendant,  that  the  judgment  rendered  against  him  at  a  prior 
day  of  this  term  of  the  court  be  set  aside,  and  that  the  cause 
be  placed  on  the  trial  docket,  to  stand  for  trial  at  this  term  of 
the  court."  At  the  same  term  the  defendant  pleaded  non  as- 
sumpsit and  the  statute  of  limitations.  The  case  was  continued 
generally  until  the  Fall  term,  1852,  when  being  reached  in  its 
order  on  the  docket,  the  defendant  moved  to  quash  the  proceed- 
ings :  1st.  Because  the  motion  for  judgment  had  not  been  made 
on  the  day  named  in  the  notice  ;  2nd.  That  no  action  was  taken 
on  the  notice  on  the  day  to  which  it  was  first  continued  ;  3rd. 
The  motion  for  judgment  is  now  made  on  a  day  of  which  the 
defendant  has  not  had  legal  notice.  This  motion  was  overruled, 
and  verdict  and  judgment  for  the  plaintiff  were  rendered  on  the 
issues  made  on  the  pleas.  The  defendant  excepted  to  the  over- 
ruling of  his  motion. 

On  the  trial,  as  appears  by  the  bill  of  exceptions,  the  plaintiff 
exhibited  the 'note  mentioned  in  his  notice,  and  offered  a  protest 
of  a  notary  public,  in  which  he  certified,  among  other  things, 
that  he  left  a  notice  to  the  defendant  as  endorser  at  his  office. 
He  also  called  the  notary,  who  testified  that  he  had  no  recollec- 
tion of  the  protest  or  notice,  but  from  his  knowledge  of  his  hab- 
its of  business  he  was  sure  that  he  left  the  notice,  at  the  office 
of  the  defendant,  in  the  afternoon  and  before  night.  The  plain- 
tiff proved  by  another  witness,  that  the  defendant  was  a 
practicing  attorney,  and  did  not  keep  a  clerk.  This  was  the 
whole  testimony  in  relation  to  notice  of  protest. 
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The  defendant  requested  the  court  to  charge  the  jury,  that 
the  certificate  of  notice,  in  the  protest  of  the  notary,  was  not 
sufficient  to  charge  the  defendant;  which  charge  the  court  gave, 
but  addtd,  that  the  jury  might  connect  with  it  the  other  evi- 
dence on  the  part  of  the  plaintifi*,  and  that  if  they  believed  from 
the  evidence,  that  the  notice  was  left  in  such  a  way  that  in  all 
probability  it  reached  the  defendant,  it  was  sufficient  to  charge 
him. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
in  all  the  evidence  there  Avas  not  sufficient  to  charge  the  defend- 
ant ;  which  charge  the  court  refused  to  give,  but  left  it  to  the 
jury  to  decide  as  to  the  sufficiency  of  the  notice.  To  which 
charge  and  refusals  to  charge  the  defendant  excepts. 

The  court  also  charged,  that  the  issue  of  the  notice  was  the 
commencement  of  the  suit ;  and  that,  as  six  years  had  not  elaps- 
ed from  the  accrual  of  the  plaintiflf 's  cause  of  action  to  the  time 
of  such  issue,  the  action  was  not  barred  by  the  statute  of  limi- 
tations ;  to  which  the  defendant  also  excepted. 

The  refusal  to  quash  the  notice,  and  to  dismiss  the  proceed- 
ings, the  continuing  of  the  case,  and  requiring  the  defendant  to 
plead  after  the  judgment  by  default  was  set  aside,  the  refusal 
of  the  charges  asked,  and  the  charges  given,  are  here  assigned 
for  error. 

Jno.  T.  Taylor,  for  plaintiff  in  error  : 

When  the  facts  are  ascertained,  it  becomes  a  question  for  the 
court  to  determine  whether  the  notice  is  sufficient.  The  only 
material  evidence  in  this  case  is,  the  recital  in  the  protest  "  that 
notice  was  left  at  the  office  of  endorser  same  day."  The  nota- 
ry remembered  nothing  about  it ;  and  the  fact  that  defendant 
was  a  lawyer  and  kept  no  clerk,  is  entirely  immaterial.  The 
recital  in  the  protest  is  not,  of  itself,  sufficient  to  charge  the 
endorser. — Rives  v.  Parmley,  18  Ala.  256  ;  Coster,  Robinson 
&  Co.  V.  Thomason,  19  Ala.  719. 

No  motion  was  made  on  the  day  indicated  in  the  notice,  but 
there  was  an  order  granting  leave  to  the  plaintiff  to  make  the 
motions  on  a  subsequent  day  which  were  to  have  been  made  on 
that  day,  not  to  continue  any  motion  that  had  been  made.  The 
plaintiff  might  have  done  this  without  such  an  order,  but  not 
without  another  notice  to  defendant.     The  effect  of  the  notice 
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was  thus  lost. — 8  Porter  125.  Again  ;  all  the  virtue  and  val- 
idity of  this  notice  was  lost  for  another  reason  :  On  the  day  to 
which  the  motion  was  attempted  to  be  continued,  there  was  no 
court,  and  no  order  of  any  kind  taken. 

The  subsequent  appearance  was  not  made  until  after  a  judg- 
ment by  default.  An  appearance  to  quash  or  set  aside  a 
judgment  for  irregularity,  certainlj''  cannot  be  a  waiver  of  that 
very  irregularity.  The  defendant  afterwards  pleaded,  but  not 
until  his  motion  was  decided.  The  objection  that  the  motion 
was  too  late,  was  not  raised  in  the  court  below. 

The  charge  of  the  court  on  the  statute  of  limitations  was  er- 
roneous. In  summary  proceedings  like  this,  there  is  no  case 
pending  until  the  motion  is  made  ;  therefore,  the  making  of  the 
motion  is  the  commencement  of  the  suit,  and  not  the  act  of  issu- 
ing notice.— 1  Stewart  470;  8  Porter  125 ;  1  Ala.  543  ;  8  Ala, 
344.  Six  years  having  elapsed  before  the  motion  was  made, 
the  statute  was  a  bar. 

P.  Phillips,  contra: 

1.  If  there  was  any  irregularity  in  submitting  the  motion,  or 
in  the  previous  orders,  defendant  has  waived  it,  by  procuring 
the  judgment  rendered  at  the  first  term  to  be  set  aside,  and 
having  the  cause  put  on  the  trial  docket,  and  continuing  it  sev- 
eral times. — Crawford  v.  Bank  of  Mobile,  7  Ala.  205  ;  GrijQfin 
v.  State  Bank,  6  Ala.  911 ;  Garey  v.  State  Bank,  11  Ala. 
771 ;  13  Ala.  787. 

2.  The  notice  stands  in  the  place  of  both  writ  and  declara- 
tion, and  its  service  is  the  commencement  of  the  action  ;  and, 
therefore,  the  statute  of  limitations  was  no  bar  to  the  motion.--;;. 
Griffin  v.  State  Bank,  6  Ala.  910  ;  Angell  on  Limitations  334  ; 
4  Cowen  158. 

3.  The  question  as  to  the  sufficiency  of  the  notice  of  protest 
rests  not  only  on  the  recital  in  the  protest,  but  upon  the  addi- 
tional proof  that  defendant  kept  an  office  as  attorney  and  had 
no  clerk,  and  that  the  notice  was  left  at  his  office  before  night. 
This  brings  the  case  within  the  decisions  of  Rives  v.  Parmley, 
J  8  Ala.  261,  and  Coster,  Robinson  &  Co.  v.  Thomason,  19 
Ala.  721. 

LIGON,  J. — 1.  It  is  unnecessary  to  examine  into  the  irreg- 
ularities alleged  to  exist  in  the  notice  and  order  of  continuance 
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made  by  tlie  court  on  the  first  day  of  the  term  to  which  it  was 
returnable,  inasmuch  as  we  think  it  well  settled,  that  the  subse- 
quent appearance  of  the  defendant  at  the  same  term,  and  bis 
pleading  to  issue,  amounts  to  a  waiver  of  all  exceptions  to  such 
irregularities.  Where  a  party  appears  by  counsel  and  pleads  to 
the  merits,  he  will  not  afterwards  be  heard  to  say  that  he  was 
not  notified  by  service  of  process,  or  that  irregularities  exist  in 
previous  orders  of  continuance. — Moore  v.  Phillips,  8  Porter 
567  ;  Hobson  &  Sons  v.  Emanuel,  ib.  442 ;  3  Stew.  480  ;  9 
Ala.  399.  Such  an  appearance  and  pleading  waives  all  irregu- 
larities which  may  exist  in  the  form  and  service  of  the  process 
by  which  the  defendant  is  sought  to  be  brought  before  the  court. 
Crawford  v.  Br.  Bank  at  Mobile,  7  Ala.  205. 

This  record  shows  that  the  defendant  appeared  at  the  return 
term,  after  the  judgment  by  default  had  been  rendered  against 
him,  moved  for  and  obtained  an  order  to  set  that  judgment  aside, 
and  to  place  the  cause  on  the  trial  docket,  and  by  his  attorneys, 
Cuthbert  &  Cuthbert,  pleaded  the  statute  of  limitations  and  the 
general  issue.  It  was  too  late  after  this  for  him  to  avail  him- 
self of  any  thing  which  was  only  matter  in  abatement  or  discon- 
tinuance of  the  suit. 

2.  We  have  already  held  that,  in  cases  in  which  Banks  are 
allowed  to  proceed  against  their  debtors  by  notice  and  motion 
summarily  made,  the  notice  is  the  leading  process  in  the  case. 
(6  Ala.  911.)  It  is  the  commencement  of  an  action  for  the  re- 
covery of  the  demand,  and,  if  followed  up  by  service  on  the  de- 
fendant and  motion  for  judgment  against  him  at  the  time  speci- 
fied in  it,  it  serves  the  purpose  of  both  ivrit.  and  declaration, 
and  will  efiectually  hinder  the  statute  of  limitations  from  opera- 
ting a  bar,  if  it  had  not  effected  a  bar  before  the  service  of  such 
notice. 

The  bare  fact  that  it  is  at  the  option  of  the  plaintifi*  to  make 
or  forbear  his  motion  for  judgment  at  the  time  appointed  in  his 
notice,  will  not  be  allowed  to  change  this  result,  an3'  more  than 
the  power  which  the  plaintiff  possesses  to  dismiss  or  discontinue 
his  suit  when  commenced  by  capias  would  have  such  an  effect 
when  tbe  suit  is  commenced  by  that  process.  The  commence- 
ment and  prosecution  of  a  suit,  in  any  form  authorized  by  law, 
is  all  that  is  required  of  the  holder  of  the  demand,  in  order  to 
protect  him  against  the  statute. — Angel  on  Ltm.  334  ;  Ross  v. 
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Luther,  4  Cowen  158.  In  the  case  under  consideration,  the 
Bank  commenced  proceedings,  in  the  form  prescribed  by  the 
statute,  before  six  years  had  elapsed  from  the  time  the  cause  of 
action  accrued,  and  consequently  her  demand  against  the  plain- 
tiff in  error  is  unaffected  by  the  statute  of  limitations. 

3.  There  is  no  error  in  the  qualification  to  the  first  charge 
asked  bj'  the  defendant  and  given  by  the  court.  The  parol 
proof  of  the  notary,  and  the  witness  who  proved  that  the  defen- 
dant kept  no  clerk  in  his  office,  should  have  been  referred  by  the 
court  to  the  jury,  in  aid  of  the  certificate  of  notice  accompany- 
ing the  protest  of  the  notary  ;  and  it  was  for  the  jury  to  say, 
from  the  whole  proof  thus  taken  together,  whether  the  facts 
would  justify  the  conclusion  that  the  defendant  ever  received 
the  notice  left  at  his  office.  'J'he  charge  has  this  extent,  no  more; 
and  is  consequently  free  from  error. — Rives  v.  Parmley,  18  A. 
R.  261 ;  Coster  et  al.  v.  Thomason,  19  Ala.  721. 

The  refusal  to  give  the  second  charge  asked,  accompanied, 
as  the  bill  of  exceptions  states  it  to  have  been,  by  a  reference 
of  the  sufficiency  of  the  notice  to  the  jury,  is  not  in  our  opinion 
entirely  free  from  error.  While  it  is  conceded  that  this  charge, 
in  the  form  in  which  it  was  asked,  was  properly  refused,  for  the 
obvious  reason  that  it  assumes  the  truth  of  the  facts  offered  in 
evidence,  and  takes  from  the  jury  their  unquestionable  right  to 
pass  upon  the  truth  or  falsehood  of  the  testimony;  yet,  it  is 
stated  in  the  bill  of  exceptions,  that  the  court,  on  refusing  the 
charge,  "  left  it  to  the  jury  to  decide  as  to  the  sufficiency  of  the 
notice."  Wc  think  it  clear,  that  the  province  of  the  jury,  in 
respect  to  questions  of  diligence  in  cases  like  the  present,  is  con- 
fined to  the  ascertainment  of  the  facts  which  are  relied  on  by 
the  plaintiff  to  constitute  notice  ;  audit  is  for  the  court  alone  to 
pass  upon  the  legal  sufficiency  of  these  facts  to  constitute  no- 
tice. To  say,  therefore,  to  the  jury,  that  it  is  for  them  to  say 
whether  the  facts  proved  constitute  duo  diligence  on  the  part  of 
the  holder  in  giving  notice  of  non-payment  to  the  endorser,  is  to 
refer  to  them  a  question  of  law,  and  is  consequently  erroneous. 
Such  is  the  effect  of  the  ruling  of  the  court  on  the  second  charge 
asked  by  the  defendant  below. 

It  is  no  answer  to  this,  to  say  that,  when  the  court  referred  it 
to  the  jury  to  pass  upon  the  sufficiency  of  the  notice,  it  must  be 
understood  to  mean  that  thoy  must  ascertain  whether  the  notice 
80 
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kft  at  the  ofiico  of  Stanley  had  cvir  been  received  by  liim ;  tljat 
they  must  find  what  measure  of  diligence  the  proof  showed  the 
Bank  to  have  used  to  give  him  notice  of  the  non-payment  of  the 
note.  We  do  not  think  the  language  of  the  bill  of  exceptions 
will  bear  such  a  construction,  nor  can  we  presume  the  jury  so 
understood  it.  The  natural  and  ordinary  sense  of  the  words 
used  is,  that  the  jury  must  pass  upon  the  legal  suflBciency  of 
the  notice  to  the  endorser,  and  we  must  presume  that  the  jury 
80  understood  it.  The  sufficiency  of  the  evidence  to  establish 
the  fact  that  the  endorser  was  notified  of  the  non-payment  of 
the  note,  and  the  legal  sufficiency  of  such  notice  when  proved, 
are  very  different  questions  j  the  former  belongs  to  the  jury, 
and  the  latter  exclusively    to  the  court. 

But  in  this  case,  the  question  of  the  sufficiency  of  the  proof  to 
make  out  the  necessary  dili'^encc  with  respect  to  notice,  is  pro- 
perly referred  to  the  jury  in  tlie  first  charge  given  by  the  court, 
and  the  verdict  shows,  that,  i>i  the  exercise  of  their  rightful  pow- 
ers, they  find  it  sufficient  to  establish  such  facts  as  are  necessary 
to  constitute  notice  of  non-payment.  For  wiien  it  is  si  own  that 
a  notice,  accompanied  by  a  protest  of  a  note  for  non-payment, 
is  left  at  the  office  of  an  attorney,  who  is  the  endorser,  and  who 
keeps  no  clerk,  in  the  af ternion  of  the  day  i>n  wliich  by  law  it  is 
required  to  be  given,  the  law  presumes  he  received  it,  and  it  is 
sufficient  to  cliarge  him.  The  record  in  this  case  shows  this 
state  of  facts,  and  by  this  means  excludes  the  idea  that  any  in- 
jury has  resulted  to  the  plaintiff  m  error  from  the  exceptionable 
charge  of  the  court  w  hich  we  have  just  examined.  It  is,  there- 
fore, error  without  injury,  and  does  not  authorize  a  reversal. 

The  cases  of  Rives  v.  Parmley,  18  Ala.  R.  261,  and  Coster, 
Robinson  &  Co.  v.  Thoinason,  use,  &c.,  19  Ala.  721,  each  pre- 
sent a  diffi:?rent  state  of  facts  inre«?pect  of  notice  from  the  one 
under  consideration,  and  consequently  should  not  be  allowed  to 
control  it. 

Let  the  judgment  be  affirmed. 
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SMOOT  &  KETCHQiM  vs.  ESLAVA,  use  &c. 

1.  When  two  joint  makers  of  a  note  are  gai*nisheed  as  the  delitors  of  the 
payee,  and  answer  admitting  their  indebtedness,  if  neither  of  them  dis- 
closes the  fact  that  they  hive  buen  notifijd  of  the  transfer  of  the  note, 
a  payment  of  the  judgment  rendered  against  them  on  their  answer  will 
not  discharge  them  trom  liability  to  the  real  owner;  but  if  one  discloses 
this  fact  in  his  answer,  and  the  transferrec  is  thereupon  not  fied,  and  fails 
to  appear  and  assert  his  rights,  ho  is  estopped  from  setting  up  any  claim 
against  the  garnishees. 

2.  A  general  objection  to  evidence  of  which  a  part  is  legal  may  be  overruled. 

3.  In  a  contest  between  girnishees,  who  have  paid  a  judgment  rendered 
against  them,  and  one  claiming  by  a  transfer  from  the  debtor,  of  which 
they  wore  notified  before  they  answered,  evidence  that  they  paid  the  mo- 
ney to  the  clerk  in  court,  who  immediately  paid  it  back  to  one  of  them  as 
the  attorney  of  the  plaintiffs  in  the  judgment,  is  irrelevant. 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  plaintiffs  in  error  were  garnisheed  at  the  suit  of  Burke  & 
Co.  V.  Eslava  and  others,  and  answered  that  they  had  given 
certain  promissory  notes  to  Eslava,  which  are  particularly  de- 
scribed in  tlie  answers.  Ketchura  also  answered,  that  he  had 
been  notified  that  the  notes  which  he  referred  to  in  his  answers 
had  been  transferred  to  Roberts,  the  defendant  in  error.  The 
plaintiffs  in  the  judgments  upon  which  the  garnishments  issued, 
contested  the  right  of  Roberts  to  the  notes  as  transferree,  and 
thereupon  a  notice  was  issued  calling  upon  him  to  appear  and 
contest  with  the  plaintiffs  in  such  judgment  his  right  to  the 
notes.  This  notice  was  executed,  and  more  than  five  days  af- 
terwards, Roberts  having  failed  to  appear  at  the  court  to  which 
the  notice  was  returnable,  such  court  rendered  judgment,  that 
Roberts  be  barred  from  setting  up  any  claim  to  the  notes,  and 
against  the  garnishees  for  the  amount  specified  in  their  answers 
to  be  condemned  in  their  hands  to  the  satisfaction,  pro  tanto,  of 
the  judgments  upon  which  they  were  garnisheed. 

The  record  further  shows,  that  the  day  after  the  service  of 
the  garnishment,  the  garnishees  were  sued  before  a  justice  of 
the  peace  by  the  defendant  in  error,  upon  one  of  the  notes  de- 

-/ 
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scribed  in  their  answers  as  garnishees,  and  that  subsequently, 
and  before  the  flhng  of  such  answers,  judgment  had  been  ren- 
dered against  tliem  on  the  note  by  the  justice.  The  defendants 
in  this  judgment  removed  tlie  proceedings  into  the  City  Court 
by  certiorari^  and  there  pleaded  to  the  statement  filed  against 
them  the  garnishment,  proceedings  and  judgment  thereon,  and 
that  they  had  paid  the  judgment  so  rendered  against  them  as 
garnishees.  On  the  trial  the  plaintiffs  ofTercd  in  evidence  the 
note  sued  on,  and  other  testimony  tending  to  show,  that  the  note 
sued  on  had  been  transferred  by  Eslava  to  Roberts,  before  the 
service  of  the  garnishments,  in  payment  of  a  bona  fide  debt,  that 
both  of  the  defendants  had  been  informed  of  the  transfer,  and 
that  Smoot  knew  that  Roberts  was  the  owner  of  the  note  sued 
on  at  the  time  he  answered.  The  defendants  objected  to  the 
whole  of  this  evidence  as  irrelevant,  and  the  objection  was  over- 
ruled. 

The  plaintift'  then  proved,  that  the  garnishments  were  -sued 
out  by  Smoot,  acting  as  the  agent  of  the  judgment  creditor ; 
that  on  the  day  on  which  the  judgment  was  rendered  condemn- 
ing the  money  in  the  hands  of  the  garnishees,  it  was  paid  by 
them  to  the  clerk  of  the  court,  and  by  him  paid  back  to  Smoot 
as  the  attorney  of  the  plaintiffs  in  whose  favor  it  had  been  con- 
demned. The  defendants  objected  to  each  portion  of  this  evi- 
dence, and  the  objection  was  overruled,  and  judgment  rendered 
in  favor  of  the  plaintiffs. 

The  rulings  of  the  court  arc  here  assigned  for  error. 

John  T.  Taylor,  for  plaintiffs  in  error. 
C.  W.  Rapier,  contra. 

GOLDTHWAITE,  J.— It  has  repeatedly  been  held  by  this 
court,  that  a  payment  by  a  garnishee  of  a  judgment  rendered 
against  him  as  such,  will  protect  him  against  a  suit  upon  the 
original  claim. — Duncan  v.  Ware,  5  S.  &  P.  119;  Cook  v. 
Field,  3  Ala.  53  ;  Mills  v.  Stewart,  12  ib.  90.  In  the  present 
case,  however,  the  object  was  to  take  the  case  out  of  this  rale, 
by  showing  that  one  of  the  garnishees  did  not,  in  his  answer, 
disclose  the  fact  that  the  note  in  which  he  was  indebted  had 
been  transferred  to  the  person  who  afterwards  sued  apon  it,  such 
fact  being  within  his  knowledge  at  the  time  he  answered.     Un- 
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questionably,  if  neither  of  the  answers  had  shown  that  Roberts 
claimed  an  interest  in  the  note,  and  he  not  had  an  opportunity 
of  asserting  his  right  thereto,  the  garnishees,  if  advised  of  the 
transfer  at  the  time  of  their  answer,  would  not  have  been  dis- 
charged from  their  liability  to  the  real  owner  by  the  payment 
of  the  judgment  rendered  against  them. — Rich  v.  Colvin,  3 
Por.  224  ;  Foster  v.  White,  9  ib.  221. 

But  in  the  present  case,  the  answer  of  Ketchum  shows  that 
Roberts  claimed  an  interest  in  the  debt,  and  as  he  was  duly  and 
legally  notified  that  his  right  as  transferree  would  be  contested, 
he  had  the  oppportunity  of  asserting  that  right;  of  this  he  did  not 
avail  himself,  and  his  failure  to  appear,  when  taken  in  connec- 
tion with  the  judgment  rendered  by  the  court,  estops  him  from 
setting  up  any  claim  for  the  note  against  the  garnishees  who 
were  parties  to  the  same  proceeding. 

It  is  obvious  from  what  we  have  said,  that  the  evidence  on  the 
part  of  ihe  plaintiffs  below,  showing  that  Roberts  was  the  bona 
fide  transferree  of  the  note  in  question,  as  well  as  that  which 
tended  to  prove  that  Smoot  knew  that  such  was  the  fact,  at  the 
time  of  his  answer,  was  irrelevant.  As,  however,  the  record 
shows  that  this  evidence  was  offered  in  connection  with  the  note 
sued  on,  which  was  legal  testimony,  and  the  objection  was  taken 
to  the  whole  evidence,  without  distinguishing  between  the  legal 
and  illegal,  it  was  not  error  in  the  court  to  overrule  it. — Mur- 
rah  v.  The  Bank,  20  Ala.  392. 

But  in  relation  to  the  evidence  which  proved,  that,  after  the 
garnishees  had  paid  the  amount  of  the  judgment  to  the  clerk  of 
the  court  in  which  it  was  rendered,  he  immediately  paid  it  back 
to  one  of  them,  as  the  attorney  of  the  plaintiffs  in  the  judgment, 
it  was  irrelevant;  and  as  the  objection  to  this  testimony  was  prop, 
erly  taken,  it  should  have  been  sustained  by  the  court. 

For  this  error  the  judgment  is  reversed,  and  the  cause  re- 
manded. 
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ORTEZ  vs.  JEWETT  &  CO. 

1.  In  appeal  cases  from  justices  of  the  peace,  where  jadgmcat  is  rendered 
ns  on  issue  joined,  it  is  not  error  to  allow  the  substitution  of  a  lost  state- 
ment wiiliout  notice  to  the  defendant. 

2.  In  assumpsit  to  recover  for  lumber  furnished  by  plnintiSit  to  defendant, 
defcndiiut's  iiccnt  by  whom  it  was  procured  is  a  competent  witucss  ^for 
plaintiffs  ;  and  evidence  tliat  he  wa.s  indebted  to  defendant  for  money  ad- 
vanced on  the  building  contract  at  the  time  he  procured  the  lumber  is  ir- 
relevant. 

3.  The  testimony  of  a  witness  on  a  point  n?t  in  issue  cannot  be  contradic- 
ted, nor  can  he  be  questioned  about  a  matter  not  relevant  to  the  iesuo  in 
order  Jo  lay  a  ground  for  impenching  bim. 

4.  When  a  partnership  is  plaintiff,  an  J  the  christian  names  of  the  partners 
are  nowhere  set  out  in  the  summons  or  declaration,  if  defendant  neither 
pleads  in  abatement,  nor  demurs,  but  goes  to  trial  on  a  plea  to  the  action, 
be  will  bo  held  to  have  waived  the  defect,  and  cannot  assign  it  fur  error. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

J.  F.  Jewett  &  Co.  recovered  a  judgment  against  Diego 
Ortcz  before  a  justice  of  the  peace,  which  the  defendant  re- 
moved by  appeal  to  the  Circuit  Court,  wliere  phiintifFs  again 
recovered  judgment.  The  facts  of  the  case,  and  the  errors  as- 
signed, will  be  readily  understood  from  the  opinion. 

Geo.  N.  Stewart,  for  plaintiff  in  error. 
William  Boyles,  contra. 

PHELAN,  J. — It  appears  that  the  court  below  allowed  a 
statement  which  had  been  lost  lobe  substituted  after  judgment, 
but  the  record  does  not  show  that  the  plaintiff  in  error  had  notice 
of  the  motion. 

It  was  decided  in  Wilkinson  v.  Branham,  5  .Ala.  608,  that, 
although  it  was  a  proper  practice  to  require  notice  to  bo  given 
in  such  a  case,  yet,  if  it  was  done  without,  the  action  of  the 
court  was  not  revcrssible.  But  this  court  has  also  decided,  that 
where  a  judgment  is  rendered  as  on  issue  joined,  if  a  declara- 
tion or  plea  is  wanting,  we  will  intend  that  they  have  been  lost 
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from  the  files,  so  that  the  want  of  a  declaration  in  such  a  case 
is  not  assignable  for  error,  even  if  we  reject  the  statement 
which  was  substituted. — Wheeler  v.  Bullard,  6  Por.  352;  Cas- 
tleberry  V.  Pearce,  2  S.  &  P.  141. 

The  witness,  Randolph,  on  his  examination  swore  that  he  was 
not  indebted  to  Ortez  at  the  time  he  procured  the  lumber  from 
the  plaintiffs.  The  defendant,  in  order  to  show  that  this  wit- 
ness was  incompetent  from  interest,  and  also  to  impeach  hia 
credibility,  offered  to  prove,  first,  that  at  the  time  the  lumber 
was  procured  he  held  a  written  contract  from  said  witness,  by 
which  he  bound  himself  to  build  for  defendant  certain  houses 
and  furnish  materials  by  a  given  time  for  a  certain  sum,  and 
proiluced  the  contract ;  secondly,  that  at  that  time  the  witness 
was  indebted  to  the  defendant  for  advances  of  money  made  to 
him  not  due  by  the  contract ;  thirdly,  that  he  afterwards  aban- 
doned his  said  building  contract,  and  agreed  to  discharge  the 
defendant  from  all  further  claim  on  account  of  the  same,  in  con- 
sideration of  the  money  that  had  been  advanced,  and  produced 
a  receipt  from  the  witness  to  that  effect,  by  which  defendant  al- 
so agreed  to  receive  the  work  that  had  been  done  and  the  mate- 
rials furnished  in  satisfaction  of  what  had  been  paid. 

All  this  testimony  was  rejected  by  the  court,  as  being  incom- 
petent for  either  purpose  ;  that  is^  to  show  an  interest  in  the 
witness,  or  to  impeach  his  credibility. 

The  issue  presented  by  the  pleadings  was  the  liability  of  Or- 
tez, the  defendant,  to  Jewett  &,  Co.,  the  plaintiffs,  for  the  lum- 
ber alleged  to  have  been  sold  by  them  to  him .  Randolph  testi  • 
fied  that  he  procured  it  for  Ortez  as  his  agent. 

[t  cannot  be  pretended  that  he  was  incompetent  from  interest 
on  account  of  being  agent.  It  is  equally  clear,  that  whether  he 
was  indebted  to  Ortez  or  not,  for  money  advanced  on  the  build- 
ing contract,  ut  the  time  he  procured  the  lumber,  could  not  in 
any  manner  affect  the  question  as  to  whether  or  not  he  was  in- 
terested in  this  suit.  The  testimony  offered  did  not,  therefore, 
tend  to  show  any  such  interest  and  was  irrelevant,  and  so  prop- 
erly rejected. 

But  ho  testified  that  he  was  not  indebted  to  Ortez,  and  this 
evidence  was  offered  to  disprove  that — to  contradict,  and  so  im- 
peach him  on  this  question  of  face.  The  matter  was  irrelevant, 
and  defendant  might  have  objected   to  the  question.     But  in 
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6uch  a  case,  it  being  a  question  upon  a  point  not  in  i^suo,  iiis 
answer  must  be  taken  as  true,  and  cannot  be  contradicted.  You 
cannot  question  a  witness,  or  allow  tbc  other  party  to  question 
bim  without  objection,  about  a  matter  not  relevant  to  the  is8ue, 
in  order  to  lay  a  ground  to  impeach  bim  by  calling  witnessea  to 
disprove  what  be  says. — 1  Green.  Ev.  §  ^  449,  462. 

'I'lio  last  as^ignnifut  of  error  is,  that  the  christian  names  of 
the  partners  composing  the  firm  of  J.  F.  Jcwett  &  Co.  are  not 
any  where  set  out  in  the  proceedings. 

We  have  decided,  that  when  the  i^ummons  contains  only  the 
firm  name  of  the  partnership,  the  defect  may  be  cured  by  set- 
ting  out  the  names  in  full  in  the  btatement,  in  cases  of  appeal 
from  a  justice  of  the  peace. — Snow  &  Co.  v.  Ray,  2  Ala.  344. 
There  are  cases  to  be  found,  which  decide  that  if  the  defect  is 
carried  into  the  statement  or  declaration,  it  can  be  reached  by  a 
general  demurrer. — Hayes  v.  Lanier,  3  Blackford  323  ;  6  ib. 
295.  And  by  the  same  principles,  if  the  judgment  had  been  by 
default,  or  even  by  nil  dicit,  the  defect  could  have  been  reached 
by  motion  in  arrest,  or  assigned  for  error. — Reid  &  Co.  v.  Mc- 
Leod,  20  Ala.  576  ;  Emanuel  v.  Ketchum,  21  tb.  257.  But  if 
the  opposite  party  neither  pleads  in  abatement,  nor  demurs,  but 
goes  to  trial  on  a  plea  to  the  action,  he  will  be  held  to  have  waiv- 
ed the  defect  in  the  declaration. — Martin  &  Cornwell  v.  Kelly, 
Cheves'  R.  216. 

Let  the  judgment  be  affirmed. 


MIMS  vs.  STURDEVANT  AND  WIFE. 

1 .  The  declarations  of  ouo  who  is  in  possession  of  personnl  property,  ex- 
planatory of  Ills  possession,  arc  admissible  oviJcncc;  but  his  declarations 
in  regard  to  the  contract  by  which  he  camo  into  possession,  arc  not  ad- 
missible evidence  in  his  favor. 

2.  Injury  will  be  presumed  from  error,  unless  the  record  itself  rebuts  the 
presumption,  and  hIiows  affinnatirely  that  no  injury  could  havn  resulted. 

3.  W'licn  incompetent  evidence  is  aduiiltcl,  wiion  objccto<l  to,  on  the  trial  of 
an  issue  before  the  Court  of  Probate,  the  decision  of  the  court  may  be  re- 
vised on  error,  although  the  issuo  was  tried  without  the  intervention  of  a 
jury. 
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Error  to  the  Court  of  Probate  of  Monroe, 

The  defendants  in  error  suggested  to  the  court  below  that  the 
executors  of  Britton  Mims,  deceased,  had  failed  to  charge  them- 
selves in  their  inventory  with  a  certain  negro,  named  John,  the 
property  of  said  estate.  Stanford  Mims,  the  plaintiflf  in  error, 
who  was  one  of  said  executors,  claimed  said  negro  as  his  own 
property ;  and  thereupon  an  issue  was  formed  between  the  par- 
ties to  try  this  question,  which  was  decided  by  the  court  without 
the  intervention  of  a  jury,  without  objection  from  either  party 
so  far  as  the  record  discloses. 

On  the  trial  of  this  issue,  the  defendants  in  error  offered  proof 
tending  to  show,  that  said  negro  was  purchased  by  said  Stan- 
ford for  and  on  account  of  said  Britton,  and  with  the  money  of 
said  Britton  ;  and  the  plaintiff  in  error  offered  evidence  tending 
to  rebut  this  proof,  and  to  show  that  he  purchased  said  negro 
with  his  own  means,  and  on  his  own  account,  and  that  he  had 
exercised  ownership  and  control  over  him  from  the  time  of  said 
purchase  up  to  the  death  of  said  Britton.  In  support  of  their 
part  of  the  issue,  the  defendants  in  error  offered  a  witness,  who 
testified,  "  that  he  was  jJ^esent  previous  to  the  purchase  of  said 
negro,  when  money  was  counted  out  by  Britton  Mims  and  wife, 
which  they  stated  was  for  the  purchase  of  John.''  The  plain- 
tiff in  error  objected  to  the  admission  of  this  evidence,  it  being 
shown  that  he  was  not  present  at  said  conversation ;  but  his  ob- 
jection was  overruled,  and  he  excepted.  The  court  decided,  on 
the  evidence  before  it,  that  the  negro  belonged  to  the  estate  of 
said  Britton  Mims,  deceased.  The  error  assigned  is,  the  ad- 
mission of  the  evidence  above  set  forth  to  which  exception  was 
duly  taken. 

The  case  was  before  this  court  at  a  former  term,  but  was  never 
reported. 

R.  C.  ToRREY,  for  plaintiff  in  erroV. 
S.  J.  Gumming,  contra. 

GIBBONS,  J. — The  sole  question  presented  for  our  deter- 
mination is,  whether  the  court  below  erred  in  the  admission  of 
the  testimony  to  which  exception  was  taken,  and  the  ruling  of 
the  court  upon  which  is  here  assigned  for  error. 

When  this  case  was  here  at  a  former  term,  the  testimony  then 
81 
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excepted  to  was  as  follows  :  ^'  Thomas  H.  Brown,  being  offered 
as  a  witness,  testified  that,  whilst  the  testator  was  in  the  pos- 
session of  the  slave,  he  stated  to  the  witness  that  he  had  sent 
eight  hundred  dollars  by  Stanford  Mims  to  purchase  the  slave, 
and  that  he  had  bought  him  for  six  hundred  and  five  dollars." 
The  admission  of  this  testimony  was  on  that  occasion  held  by 
this  court  to  be  erroneous.  C.  J.  Dargan,  in  commenting  upon 
the  evidence,  says  :  "  The  declarations  or  admissions  of  one  in 
possession  of  property  explanatory  of  his  possession,  as  that  he 
hold  in  his  own  right,  or  as  a  tenant  or  a  trustee  of  another,  are 
admissible  evidence,  because  it  explains  the  character  of  his 
possession  *,  but  his  declarations  in  regard  to  the  contract  by 
which  he  came  into  possession  cannot  bo  received  as  evidence  in 
his  favor.  This  rule  has  often  been  repeated  by  this  court,  and 
must  be  considered  as  the  settled  law. — McBride  v.  Thompson, 
8  Ala.  650 ;  Cox  v.  Easley,  11  Ala.  362 ;  Thompson  v.  Maw- 
hinney  &  Smith,  17  Ala.  362. 

Applying  this  test  to  the  evidence,  we  think  it  was  inadmissi- 
ble. The  declarations  of  the  testator  did  not  refer  to  his  pos- 
session, but  were  merely  descriptive  of  the  contract  by  which  he 
obtained  possession  ;  consequently,  they  should  have  been  re- 
jected. The  language  employed  by  the  late  Chief  Justice  in 
reference  to  the  testimony  then  under  consideration,  in  our 
opinion,  applies  with  equal  force  to  the  testimony  drawn  in  ques- 
tion by  the  present  bill  of  exceptions.  The  testimony  offered 
and  admitted  by  the  court  below  was,  that  on  a  certain  occasion 
witness  was  in  the  presence  of  I'ritton  Mims  and  wife ;  that 
they  then  counted  out  some  money,  and  stated  that  it  was  for 
the  purchase  of  the  negro  boy  John.  The  mere  act  of  counting 
the  money  would  not,  in  our  opinion,  have  any  relevancy  or  per- 
tinency to  the  issue,  without  the  accompanying  declarations  that 
it  was  for  the  purchase  of  the  negro  boy  in  question.  These 
declarations  could  in  no  sense  be  considered  explanatory  of  any 
possession,  as  possession  merely,  then  had  or  in  contemplation  by 
the  elder  Mims,  but  must  rather  be  considered  as  descriptive  of 
the  title  by  which  ho  intended  to  acquire  and  hold  the  boy. — 
Such  declarations  fall  directly  within  the  influence  of  the  cases 
above  cited,  and  are  entirely  covered  by  the  opinion  of  the  late 
Chief  Justice  in  this  case  when  it  was  on  a  former  occasion  be- 
fore thii  court. 
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But  it  is  insisted,  that,  although  the  testimony  is  inadmissi- 
ble by  the  strict  rules  of  evidence,  yet  its  admission  could  work  no 
injury  to  the  plaintiff  in  error,  as  the  proof  was  abundant  in  favor 
of  the  decision  of  the  court  upon  the  facts  without  this  evidence.  It 
is  true,  the  bill  of  exceptions  sets  out  much  other  evidence  j  but 
it  is  not  for  this  court  to  say  that  the  proof  was  abundant  with- 
out the  evidence  in  question,  and  that  therefore  no  injury  could 
accrue  from  the  admission  of  the  testimony.  The  rule  of  this 
court  is,  that  it  will  presume  injury  from  error,  unless  the  record 
itself  rebuts  the  presumption. — Ex  parte  Keenan,  21  Ala.  558; 
Fricrson  v.  Frierson,  ib.  549  ;  Dave  v.  The  State,  22  Ala.  23. 
This  the  record,  in  our  opinion,  does  not  do.  We  may  have 
our  own  private  opinion  as  to  which  side  has  the  advantage  in 
the  weight  of  testimony  offered,  but  we  cannot  pretend  to  say 
that  the  court  below  was  not  materially  influenced  in  its  decis- 
ion by  the  evidence  in  question.  If  the  defendants  in  error 
would  avail  themselves  of  the  principle  which  they  invoke,  they 
should  show  by  the  bill  of  exceptions,  or  in  some  other  manner 
by  the  record,  that  the  court  bel  ow  was  in  no  respect  influenced 
by  the  testimony  admitted,  or  that  no  injury  in  fact  resulted  to 
the  plaintiff  in  error  from  the  ruling  of  the  court.  This  the 
record  no  where  shows. 

Again  ;  it  is  insisted  that,  inasmuch  as  the  court  below  deci- 
ded the  issue  without  a  jury,  its  decision  is  not  revisable  by 
this  court ;  and  in  support  of  this  position  is  cited  the  case  of 
Barnes  v.  Mayor  and  Aldermen  of  Mobile,  19  Ala.  707,  and 
Botts  V.  McCoy  &  Johnson,  20  Ala.  579. 

The  principle  here  relied  upon  in  argument  is  admitted  to  be 
correct,  but,  as  we  conceive,  has  no  application  to  the  question 
undtT  consideration.  We  are  not  called  upon  to  revise  the  de- 
cision of  the  court  below  upon  the  facts  in  evidence,  nor  is  the 
correctness  of  the  judgment  of  that  court  here  drawn  in  ques- 
tion upon  the  proofs  before  it.  But  the  question  here  is  one 
purely  of  the  competency  of  the  evidence  offered.  The  court 
below  decided  it  to  be  competent,  and  as  such  admitted  it.  In 
this  we  think  the  court  erred,  and  for  this  error  the  judgment 
of  the  court  is  reversed,  and  the  cause  remanded. 
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MAZANGE  V*.  SLOCUM  &  HENDERSON. 

1 .  Actions  and  prooeediugd  commenced  before  the  Code  took  effect  are  gov* 
erned  by  the  old  law  as  to  ull  continuous  proceedings  had  in  tLe  court  in 
wliicb  they  arc  pending;  but  proceedings  in  the  nature  of  a  new  action, 
although  predicated  upon  the  determination  of  the  court  had  under  the 
old  law,  if  commenced  after  the  Code  wont  into  operation,  must  conform  to 
its  provisions — (Code  of  Alabama  §  12.) 

2.  Section  3016  of  the  Code,  abolishing  writs  of  error,  and  giTing  an  appeal 
in  lieu  thereof,  applies  alike  to  j a  gments  rendered  before  and  since  the 
17tb  January,  ls53,  the  day  on  which  the  Code  went  into  operation,      x 

S.  When  a  cause  is  stricken  from  the  docket  of  the  Supreme  Court  for  want 
of  jurisdiction,  no  costs  are  reooTerable. 

Error  to  the  Circuit  Court  of  Monroe. 

Motion  is  made  to  dismiss  the  cause  from  the  court  for  want 
of  jurisdiction,  the  writ  of  error  having  issued  since  the  17  th 
January,  1853,  the  day  on  which  the  new  Code  went  into  ope- 
ration. 

S.  J.  CaMMiNGs,  for  the  motion. 
R.  C.  ToRREY,  contra. 

CHILTON,  C.  J.— The  Code  abolishes  writs  of  error  in  civil 
cases,  and  gives  an  appeal,  as  matter  of  riglit,  in  lieu  thereof. 
See  section  3016. 

The  appeal  under  this  section,  like  the  writ  of  error  for  which 
it  is  substituted,  is  a  new  proceeding,  and  is  the  commencement 
of  proceedings  in  this  court  to  revise  the  final  action  of  the 
court  below,  and  cannot  be  regarded  as  the  continuation  of  pro- 
ceedings in  the  primary  court.  It  is,  therefore,  unaffected  by 
the  twelfth  section  of  the  Code,  which  declares  that  "  no  action 
or  proceeding  commenced  before  the  adoption  of  this  Code,  is 
affected  by  its  provisions."  The  meaning  of  this  twelfth  sec- 
tion is,  that  actions  and  proceedings  commenced  before  the  Code 
took  effect  are  governed  by  the  old  law  as  to  all  continuous  pro- 
ceedings had  in  the  court  in  which  they  are  pending ;  but  pro- 
ceedings in  the  nature  of  a  new  action,  although  predicated  upon 
the  determination  of  the  court  had  under  the  old  law,  if  com- 
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menced  after  the  Code  went  into  operation,  must  conform  to  its 
provisions. 

As  to  the  limitation  for  suing  out  appeals  :  section  3040  of 
the  Code,  which  reduces  the  timoltwo  years,  at  the  same  time 
excludes  judgments  rendered  before  it  took  effect,  leaving  such 
judgments  subject  to  the  three  years  limitation  as  provided  by 
the  old  law. 

But  section  3016  is  general  in  its  terms,  and  prescribes  the 
manner  in  Avhich  this  court  is  to  take  jurisdiction  for  revising 
the  judgments  of  the  inferior  courts  in  civil  cases,  and  applies 
alike  to  judgments  rendered  before  as  to  those  rendered  after 
the  Code  went  into  operation.  The  proceeding  to  revise  them 
must  conform  to  the  provisions  of  the  new  law. 

The  writ  of  error  in  this  case  having  issued  since  the  17th  of 
January,  1853,  gives  this  court  no  jurisdiction,  and  the  case 
stands  upon  the  docket  as  though  no  writ  of  error  had  been  sued 
out.  There  is  no  warrant  therefore  for  putting  it  on  the  dock- 
et, and  it  must  be  stricken  from  it.  It  is  clear  that  no  costs  can 
be  allowed  in  such  case. 


SANDFORD  vs.  OCHTALOMI. 

1.  When  the  defendant  in  execution  files  a  bill  to  redeem,  he  must  allege  in 
his  bill  that  he  delivered  possession  to  the  purchaser  without  suit,  or  that 
the  latter  consented  to  his  retention  of  possession  as  tenant. 

2.  Relief  cannot  be  granted  beyond  the  allegations  of  the  bill,  even  when 
there  is  ample  evidence  to  justify  it. 

Error  to  the  Chancery  Court  of  Barbour. 
The  record  does  not  show  the  name  of  the  Chancellor  who 
presided. 

David  Ochtalomi  filed  his  bill  for  the  redemption  of  his 
interest  in  a  certain  lot  of  land  situated  in  the  town  of  Glenn- 
ville,  which  had  been  sold  under  execution  by  the  sheriff  of  Bar- 
bour on  a  judgment  at  law  against  complainant.    The  bill  alleges 
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that  the  land  was  purchased  at  the  sale  by  Thomas  Floarnoy, 
for  the  sum  of  $40,  and  was  afterwards  by  him  sold  and  con- 
veyed to  the  defendant,  Adolphus  M.  Sandford ;  that  complain- 
ant, being  desirous  of  redeeming  said  land,  tendered  to  said  Sand- 
ford, on  the  3d  April,  1851,  the  amount  of  the  purchase  money, 
"  with  05  interest,  being  at  the  rate  of  ten  per  cent,  per  annum 
on  said  principal  sum,"  with  all  other  lawful  costs  and  charges 
incurred  by  the  purchaser  or  defendant  about  the  premises,  to- 
gether with  the  cost  of  a  re-conveyance,  and  demanded  a  re- 
conveyance of  the  premises,  which  defendant  refused.  The  bill 
also  makes  the  same  tender  in  court. 

The  defendant  being  served  with  subpoena,  and  having  failed 
to  answer,  a  decre  pro  confeaso  was  taken  against  him,  and  the 
cause  was  finally  heard  on  the  bill  and  decree  pro  confesso. — 
The  Chancellor  decreed  a  re-conveyance  to  complainant,  and 
ordered  a  reference  to  the  master,  to  ascertain  what  rents  had 
accrued  from  the  time  of  the  sheriff's  sale  to  the  taking  of  tho 
account ;  and  the  master  having  reported  such  rents  to  be 
$86  60,  a  money  decree  was  also  rendered  against  defendant  for 
$40  60,  and  execution  awarded  for  that  sum,  and  also  a  writ  of 
habere  facias  possessionem. 

The  defendant  prosecutes  a  writ  of  error  from  this  decree,  and 
here  assigns  it  for  error. 

P.  T.  Sayre,  for  plaintiff  in  error. 
E.  C  Bullock,  contra. 

LIGON,  J. — The  decree  in  this  case  cannot  be  sustained  for 
two  reasons  :  first,  because  th^  allegations  of  the  bill  are  not 
sufficient  to  entitle  the  complainant  to  the  relief  he  seeks ;  and, 
second,  because  the  relief  granted  by  the  decree  extends  beyond 
that  which  the  allegations  of  the  bill  will  justify. 

1.  By  the  first  proviso  to  the  fifth  section  of  the  act  "  to 
prevent  the  sacrifice  of  real  estate,"  (Clay's  Dig.  50o  §  5,)  it 
is  enacted,  "  that  the  defendant  in  execution,  if  in  possession 
at  the  time  of  the  sale,  shall  deliver  possession  to  the  purcha- 
ser without  suit."  To  entitle  the  defendant  in  execution  to  re- 
deem, this  fact  should  be  distinctly  charged  in  the  bill,  and  must 
not  be  left  to  inference  or  conjecture.  It  is  as  essential  to  the 
equity  of  his  bill  under  the  statute,  as  either  of  the  other  facts 
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required  by  it  to  entitle  him  to  relief.  A  bill  which  failed  to 
aver  a  tender,  and  that  such  tender  was  made  within  two  years 
from  the  sale  of  the  premises,  would  not,  we  presume,  be  enter- 
tained for  a  moment ;  and  yet  these  are  not  more  positively  re- 
quired by  the  statute  than  a  surrender  of  the  possession  with- 
out suit  by  the  defendant  in  execution. 

It  is  true,  the  actual  surrender  may  be  excused,  if  it  is  al- 
leged that  the  purchaser  consented  that  the  defendant  in  execu- 
tion might  retain  possession  as  his  tenant ;  but  then  this  must 
appear  by  the  bill,  and,  if  denied,  must  be  proved,  before  any 
relief  will  be  granted. 

2.  There  are  no  allegations  in  this  bill  which  would  authorize 
the  Chancellor  to  take  an  account  between  the  parties,  except 
as  to  the  amount  of  money  necessary  to  redeem  the  premises. — 
It  is  true  the  complainant  alleges  that  he  tendered  the  sum  re- 
quired by  law,  and  demanded  a  re-conveyance  several  months 
before  the  filing  of  the  bill,  and  that  it  was  refused  by  the  plain- 
tiff in  error.  But  there  is  no  allegation,  any  where  to  be  found, 
from  which  it  appears  that  the  possession  of  the  lot  was  changed 
on  or  after  the  sale  by  the  sheriff;  or  that  either  Flournoy  or 
the  plaintiff  in  error  ever  received  any  rents,  or  that  either  of 
them  ever  was  in  possession  by  himself  or  tenant  for  a  single 
hour.  Under  this  state  of  the  case  there  is  no  allegation  in  the 
bill  to  justify  the  taking  an  account  of  rents,  or  support  a  de- 
cree for  the  sum  reported  by  the  master  to  be  due  on  that  ac- 
count. 

The  rule  is,  that  no  decree  can  be  rendered  which  is  not 
founded  on  an  allegation  in  the  bill,  and  this,  notwithstanding 
there  may  be  ample  testimony  to  justify  it. — Boazman  et  al.  v. 
Draughau,  ex'r,  3  Stew.  243  ;  Borland  v.  Phillips,  3  Ala.  718; 
McKinley  v.  Irvine,  13  Ala.  681. 

If  this  bill  contained  an  allegation  that  the  plaintiff  in  error 
held  possession  of  the  premises  after  a  tender  had  been  made  as 
is  required  by  the  statute,  it  would,  perhaps,  be  proper  to  take 
an  account  of  rents  accruing  after  that  time.  But  the  purcha- 
ser cannot,  in  any  case,  be  made  to  account  for  rents  accruing 
before  the  tender,  except  when  he  has  made  improvements  for 
which  the  defendant  in  execution  is  bound  to  pay  under  the  fifth 
section  of  the  act  above  referred  to,  and  then  they  are  to  be  ap- 
plied only  as  sets-off  against  such  improvements.     Should  they 
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exceed  the  value  of  the  improvements,  no  decree  can  be  render- 
ed for  such  excess. 

As  the  defect  in  the  bill  may  be  supplied  by  an  amendment, 
if  the  facts  of  the  case  will  justify  it,  the  decree  must  be  rever- 
sed, and  the  cause  remanded. 


McGINTY  vs.  MABRY,  Guardian  &c. 

1.  The  wife  is  a  necessary  pnrty  to  a  proceeding  to  compel  a  final  settlement 
of  her  guardianship  of  a  minor  child,  and  a  decree  against  her  bosband 
only  is  erroneous. 

2.  A  point  which  was  not  presented  in  the  court  below  in  any  shape,  can- 
not be  noticed  in  the  Appellate  Court. 

Appeal  from  the  Court  of  Probate  of  Barbour. 

George  W.  McGinty  and  Elizabeth,  his  wife,  were  cited 
before  the  Court  of  Probate  to  make  a  final  settlement  of  the 
said  Elizabeth's  guardianship  of  her  minor  son,  Moses  GriflSth. 
Their  accounts  were  audited  and  stated,  showing  a  balance  in 
the  hands  of  the  said  guardian  of  $594  50.  Legal  notice  by 
publication  having  been  given,  the  court  proceeded  to  render  a 
final  decree,  which  is  as  follows :  "  It  is  therefore  ordered,  that 
the  said  account  of  the  said  guardian  as  stated  be  allowed,  and 
recorded  and  filed  ;  it  is  further  ordered,  that  Seth  Mabry,  the 
present  guardian  of  the  person  and  property  of  the  said  Moses 
GriflBth,  recover  of  the  said  George  VV.  McGinty,  guardian  in 
right  of  his  wife  Elizabeth,  late  Elizabeth  Griffith,  the  guardian 
of  Moses  Griffith,  a  minor,  the  said  sum  of  $594  60,  as  a  bal- 
ance of  the  assets  of  the  said  ward  remaining  in  the  hands  of 
said  guardian,  as  also  the  co^ts  in  this  behalf  expended,  for 
which  execution  may  issue." 

This  decree  is  now  assigned  for  error. 

P.  T.  Sayre,  for  plaintiff  in  error. 

PHELAN,  J. — The  only  ground  upon  which  the  liability  of 
McGintv,    the  husband,  can  be  based,  is  his  intermarriage  with 
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Mrs.  Griffith,  who,  previous  to  her  marriage  with  him,  was 
guardian  to  her  minor  son  by  a  former  marriage,  now  the  ward 
of  the  defendant  in  error. 

It  is  well  settled,  that  the  husband  cannot  be  sued  alone,  for 
the  debts  of  the  wife  contracted  before  marriage. — Gage  v. 
Reid,  15  Johns.  403  ;  7  Term  R.  348.  The  same  principle 
will  cover  every  species  of  civil  liability  incurred  by  the  wife 
before  marriage,  whether  by  tort  or  contract,  in  her  own  right 
or  as  administratrix  or  guardian. — 2  Williams  on  Executors 
632 ;  Bacon's  Abr,,  Title  Baron  and  Feme ;  6  Johns.  66 ; 
Williamson  v.  Hill,  6  Porter's  R.  184.  It  being  necessary  to 
make  the  wife  a  party  to  this  proceeding  for  a  final  settlement 
of  her  guardianship,  a  decree  against  her  husband  only  was  of 
course  erroneous. 

The  point  made  in  the  argument  of  plaintiff  in  error,  that  the 
husband  is  not  liable  at  all  under  the  statute  of  1846,  (Pam- 
phlet Acts  25,)  which  declares  that  the  husband  shall  not  be 
"  liable  to  pay  the  ante-nuptial  contracts  or  liabilities  of  the 
wife  further  than  the  property  received  by  the  wife,"  was  not 
presented  in  the  court  below  in  any  shape,  and  cannot  be  no- 
ticed here. 

For  the  error  in  not  rendering  a  decree  against  both  husband 
and  wife,  the  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


HOWARD  vs.  INGERSOLL. 


1.  An  action  for  damages  for  injuries  done  to  land  must  be  brought  in  tiie 
courts  of  the  State  in  which  the  land  is  situated. 

2.  When  suit  is  brought  in  the  courts  of  Alabama,  for  an  injury  to  lands 
averred  to  be  located  in  "  the  State  of  Georgia,  to-wit :  in  the  county 
aforesaid,"  a  demurrer  would  not  lie  to  the  declaration,  and  a  joinder  ifi. 
issue  by  defendant  would  not  amount  to  a  waiver  of  the  jurisdictional  ques- 
tion which  would  arise  if  the  evidence  showed  that  the  land  was  located  in 
Georgia. 

This  case  comes  back  to  this  court  from  the  Supreme   Court 
82 
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of  tho  United  States,  where  the  previous  judgment  of  this 
court,  rendered  at  the  January  term,  1850,  was  reversed,  and 
the  cause  remanded.  For  the  facts  of  the  case,  see  17  Ala. 
781,  and  13  Howard's  U.  S.  R.  381. 

GOLDTHWAITE,  J.— Tliis  court  at  the  January  term, 
1850,  affirmed  tho  judgment  which  had  been  previously  render- 
ed by  the  Circuit  Court  of  Russell  County.  The  case  was  car- 
ried by  writ  of  error  into  the  Supreme  Court  of  the  United 
States,  where  the  judgment  rendered  by  this  court  was  reversed, 
and  the  cause  remanded,  to  be  proceeded  with  in  conformity  with 
the  opinion  there  delivered. 

A  motion  is  now  made  by  the  defendant  in  error,  to  affirm  the 
judgment  of  the  Circuit  Court,  upon  a  ground  which,  it  is  in- 
sisted, is  distinct  and  independent  of  that  upon  which  the  judg- 
ment was  previously  affirmed,  and  which  consequently  was  not 
presented,  and  did  not  enter  into  the  consideration  of  the  Su- 
preme Court  of  the  United  States.  This  ground  is,  that  the 
record  shows  that  one  count  in  the  declaration  was  for  overflow  - 
ingthe  plaintiff's  mill  in  the  State  of  Georgia  ;  that  the  evi- 
dence sustained  this  count ;  that  this  being  the  case,  the  plain- 
tiff below  was  entitled  upon  the  evidence  to  recover,  without  ref- 
erence to  the  boundary  line  between  this  State  and  Georgia  • 
and  in  that  aspect,  as  the  fact  whether  that  line  run  east  or 
west  of  the  premises  of  Ingersoll  made  no  difference,  the  error 
of  the  court  in  relation  to  it  could  not  affect  the  right  of  the 
plaintiff  below  to  recover.  In  other  words,  that  the  record 
shows  that  the  plaintiff  was  entitled  to  recover  upon  the  evi- 
dence, conceding  the  line  as  defined  by  the  Supreme  Court  of 
the  United  States. 

We  do  not  think  this  position  can  be  sustained.  There  is  no 
count  in  the  declaration  which  is,  in  legal  effect,  for  overflowing 
the  mill  of  the  plaintiff  in  Georgia.  We  say  "in  legal  effect," 
because  the  placc^  "in  the  State  of  Georgia,"  in  which  the  mill 
is  averred  to  be  located,  is  stated  under  a  videlicet^  the  office  of 
which  is  to  mark  that  the  party  docs  not  undertake  to  confine 
hhnsclf  to  the  place  thus  laid. — 1  Green.  Ev.  68;  McDadc  v. 
The  State,  20  Ala.  81,  and  cases  there  cited.  As  the  plain- 
tiff would  not  have  been  required,  under  this  allegation,  to  have 
proved  the  location  of  the  mill  in  Georgia,  a  demurrer  could  not 
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have  been  sustained  upon  that  ground,  and  the  joinder  in  issue 
by  the  defendant  did  not  amount  to  a  waiver  of  the  jurisdictional 
question,  which  might  be  taken  advantage  of  upon  the  evidence. 
When  the  case  was  last  before  this  court,  Chief  Justice  Dar- 
gan  said:  "  The  principal,  if  not  the  only  question  in  this  case, 
is,  whether  the  mill,  for  the  overflowing  of  which  the  suit  is 
brought,  is  situated  within  the  limits  of  the  State  of  Alabama. 
If  it  is,  the  plaintifi"  has  shown  title  to  the  land  on  which  the 
mill  is  erected,  and  the  suit  is  properly  brought  in  the  courts  of 
this  State.  If,  however,  the  mill  is  not  situated  within  the  lim- 
its of  this  State,  then  no  suit  can  be  brought  in  our  courts  to 
recover  damages  for  the  injury  done  to  it,  whether  the  plaintiflF 
has  title  to  the  land  or  not ;  for  the  action  is  local  in  its  charac- 
ter, and  can  only  be  brought  in  the  State  in  which  the  property 
is  situated.  The  law  is  well  settled,  that  all  actions  or  suits  to 
recover  land,  or  to  recover  damages  for  injuries  done  to  land  or 
real  property,  must  be  brought  in  the  courts  of  the  country 
where  the  land  is  situated. — Story's  Con.  Laws  §  554,  and  ca- 
ses there  cited." 

The  boundary  line  between  Alabama  and  Georgia,  as  defined 
by  the  Supreme  Court  of  the  United  States  in  the  present  case 
•  on  error  to  that  court,  is  a  line  running  on  the  top  of  the  western 
bank  of  the  Chattahoochee  river,  along  the  inner  edge  of  such 
bank  ;  and  however  much  we  may  feel  constrained  to  differ  from 
that  high  authority,  as  to  the  conclusion  to  which  they  have  at- 
tained, it  is  the  duty  of  this  court,  while  the  decision  remains  in 
force,  to  recognize  it  as  the  law.  Adopting  this  as  the  bounda- 
ry line,  it  is  clear  from  the  evidence  as  stated  in  the  bill  of  ex- 
ceptions, that  the  mill  for  the  overflowing  of  which  the  action 
was  brought,  was  in  Georgia,  and  the  principle  asserted  by  Chief 
Justice  Dargan  must  operate,  unless  the  joinder  in  issue  has 
operated  to  withdraw  the  case  from  its  influence. 

As  we  have  before  said,  in  the  last  count  the  place  where  the 
mill  is  situated  is  laid  under  a  videlicet^  "  to-wit :  in  the  county 
aforesaid,"  and  is,  m  legal  efiect,  equivalent  to  locating  the  mill 
in  Russell  County,  Alabama.  The  charge  of  the  court  asserted 
the  legal  proposition,  that  the  plaintiff  was  entitled  to  recover 
although  his  mill  was  situated  in  Georgia.  This  was  erroneous. 
If  the  defendant  had  upon  this  evidence  requested  the  court  to 
charge,  that  if  the  plaintiff's  mill  was  in  Georgia,  that  the  ac- 
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tion  could  not  be  maintained,  the  refusal  to  give  that  charge 
would  have  been  error. 

The  judgment  must  be  reversed,  and  the  cause  remanded,  to 
be  proceeded  with  in  conformity  with  the  opinion  of  the  Supreme 
Court  of  the  United  States. 


CASSELL  vs.  COLLINS, 

1 .  A  Tcrbal  contract  to  pay  for  improvements  on  laud  held  adversely  to  the 
promisor,  in  consideration  that  the  tenant  would  attorn  to  him  and  pay 
him  rent  for  his  unexpired  term,  is  not  within  the  statute  of  frauds  of 
this  State. 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

Assumpsit  by  Joseph  Cassell  against  Sidney  E.  Collins,  on 
the  following  facts,  as  shown  by  the  bill  of  exceptions  : 

On  the  23rd  June,  1851,  Cassell  was  in  possession  of  a  small 
lot  and  tenement  at  the  corner  of  St.  Anthony  and  Commerce 
streets,  in  the  city  of  Mobile,  deriving  his  possession  from  one 
Lowry,  who  had  rented  the  lot  from  one  Mcslier,  who  claimed  to 
be  the  owner  and  proprietor  of  it ;  Lowry  had  rented  for  one 
year  from  the  1st  October,  1850,  and  after  he  took  possession 
had  built  the  tenement  aforesaid  ;  he  afterwards  sold  out  to 
Cassell  his  lease  and  all  his  interest  in  the  premises,  the  latter 
allowing  him  $130  to  $137  for  said  tenement  ;  Cassell  then 
took  possession  of  the  premises  as  tenant  of  Meslier,  acknowl- 
edged him  as  his  landlord,  and  paid  him  rent ;  about  the  23rd 
June,  1851,  aforesaid,  Collins  went  to  Cassell,  representing  that 
he  had  recently  recovered  said  premises  in  an  action  at  law,  and 
claiming  the  possession,  which  Cassell  refused  to  surrender; 
thereupon  Collins  proposed,  that,  if  Cassell  would  attorn  to 
him,  and  pay  him  rent  instead  of  Meslier,  he  would  pay  Cas- 
sell, at  the  termination  of  his  lease,  for  the  tenement  aforesaid 
built  by  Lowry,  as  much  as  any  two  honest  men  would  say  it 
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was  worth  ;  Cassell  accepted  this  proposition,  attorned  to  Col- 
lins, paid  him  rent  for  his  unexpired  term,  and  surrendered  to 
him  the  premises  at  the  close  of  his  term  ;  Collins  refused  to 
comply  with  his  said  agreement,  or  to  pay  Cassell  the  value  of 
said  tenement,  which  had  been  estimated  by  a  brick-mason  and 
a  carpenter,  both  honest  and  competent  men,  at  $105,  for  which 
amount  this  suit  was  brought. 

On  these  facts  the  court  charged  the  jury,  that  they  must 
find  for  the  defendant,  and  this  charge  is  now  assigned  for  error. 

A.  J.  Requier  and  Percy  Walker,  for  plaintiff  in  error  : 

1 .  A  promise  to  pay  for  improvements  is  not  within  the  stat- 
ute of  frauds.— 7  Cowen  263  ;  11  Johns.  145  ;  5  Johns.  272. 
Nor  was  the  promise  a  nudum  pactum,  for  the  want  of  a  con- 
sideration. The  evidence  shows  that  there  was  a  benefit  to  the 
party  promising.  The  defendant  in  error  was  to  pay  for  the 
improvements,  and  the  plaintiff  was  to  acknowledge  tenancy. 
Here  was  a  mutuality. 

2.  Our  statute  of  frauds  is  not,  in  its  terms,  as  broad  as  the 
English,  which  not  only  embraces  any  contract  for  the  sale  of 
lands,  but  also  "any  interest  in  or  concerning  them."  But, 
admitting  that  the  word  tenements  would  give  our  statute  as 
extensive  an  operation  as  that  of  Charles  2nd,  still  that  con- 
struction would  not  bring  the  case  within  it,  as  a  promise  to 
pay  for  improvements  cannot  be  regarded  as  a  contract  either 
for  the  sale  of  lands,  or  of  any  interest  in  or  concerning  them. 
The  clause  of  the  statute  under  review  contemplates  only  a 
transfer  of  the  title  to  the  land  or  some  interest  therein.  Here, 
the  contract  was  not  for  the  sale  of  land,  nor  relating  to  the 
sale  of  land.  The  title  had  nothing  to  do  with  the  contract,  nor 
did  the  latter  in  any  just  sense  embrace  any  interest  in  the  land. 
The  plaintiff  in  error  transferred  no  title,  nor  did  defendant 
take  any  interest  from  him. 

3.  If  the  contract  had  been  for  the  possession  of  land,  it 
might  possibly  have  fallen  within  the  statute,  as  possession  would 
perhaps  be  considered  as  an  interest  in  land.  But,  there  was 
no  contract  for  the  possession,  and  the  record  shows  that  the 
plaintiff  in  error  remained  in  possession  until  the  expiration  of  his 
lease. 

4.  The  operation  of  the  statute  is  limited  to  such  executory 
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contracts,  as  have  been  in  no  substantial  part  executed. — 15 
Mass.  85,  92 ;  7  Ala.  161 ;  2  Bing.  487.  The  case  at  bar  is 
not  of  this  class.  The  action  is  founded  on  an  executed  con- 
sideration, and  the  statute  docs  not  apply. 

Daniel  Chandler,  contra^  insisted,  that  the  contract  proved 
was  equally  obnoxious  to  the  statute  of  frauds,  whether  it  was 
regarded  as  a  contract  for  the  sale  of  the  tenement  itself,  or  for 
the  lease  and  possession  of  the  lot,  or  for  the  tenement,  lease 
and  possession  combined ;  that  the  words  ''  lands,  tenements 
and  hereditaments  "  have  such  an  extensive  signification,  that 
they  include  every  thing  embraced  by  the  English  statute ;  and 
he  cited  the  following  authorities  :  Roberts  on  Frauds  126 ;  1 
Shep.  Touch.  91;  2  Black.  Com.  17,  18  ;  1  Denio  566;  5 
Johns.  272 ;  7  Cowen  263  ;  7  Johns.  205  ;  10  English  Law 
and  Equity  R.  517  ;  2  Ala.  625  ;  1  Green.  Ev.  §  271. 

GIBBONS,  J. — On  the  above  stated  facts  the  court  below 
charged  the  jury,  that  they  must  find  for  the  defendant.  The 
court,  doubtless,  gave  this  charge  under  the  impression  that  the 
contract  which  the  proof  tended  to  establish  was  within  our 
statute  of  frauds,  and  therefore  void  unless  the  same  was  in  wri- 
ting ;  and  the  question  now  presented  is,  whether  said  contract 
is  within  the  statute  of  frauds  or  not. 

It  will  be  observed  that  our  statute,  in  its  terras,  is  somewhat 
more  restricted  than  that  of  the  English  statute.  The  language 
of  our  act  is,  "or  upon  any  contract  for  the  sale  of  lands,  tene  - 
ments  or  hereditaments,"  whilst  the  English  statute  has  super- 
added the  words  or  any  "interest  therein."  These  latter 
words,  it  is  conceived,  render  the  statute  much  broader  in  its 
terms  than  it  would  be  without  them.  Hence  it  is,  that  a  cer- 
tain class  of  cases  in  England  upon  this  statute,  and  in  New 
York  where  the  English  statute  has  in  terms  been  adopted,  do 
not  apply  to  cases  in  this  State,  as  many  contracts  are  clearly 
within  the  terms  of  those  statutes  (being  for  or  concerning  an 
interest  in  lands,  tenements  or  hereditaments)  whioli  would  not 
be  within  the  terms  of  ours. 

This  remark  is  particularly  true  of  the  case  of  Howard  v. 
Easton,  7  Johns.  205,  and  of  Kelly  v.  Webster,  10  Eng.  Law 
and  Equity  R.  517.     We  need  not  now  decide  whether  or  not 
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the  case  at  bar  falls  within  the  influence  of  the  cases  of  Frear  v. 
Hardenburgh,  5  Johns.  271,  Lower  v.  Winters,  7  Cowen  263, 
and  Benedict  v.  Beebce,  11  Johns.  145.     In  these  latter  cases 
it  is  held,  that  a  contract  respecting  the   improvements  merely 
on  land,   irrespective  of  the  soil  or  freehold,  is  not  within  the 
statute  of  frauds,  even  in  New  York.     Such  a  contract  is  to  be 
considered  rather  as   an   agreement   respecting  work  and  labor 
done,  than  as  a  contract  for  the  sale  of  lands  or  of  an  interest 
in  them.     Independent  of  these  decisions,  we  consider  the  pres- 
ent case  to  fall  within  the  principle  of  the  case  of  Scoggins  t. 
Slater,  at  the  last  term  of  this  court.     That  was  an  action  of 
assumpsit,  brought  to  recover  a  sum  of  money  agreed  to  be  paid 
for  certain  improvements  on  lands.     At  the  time  of  the  contract 
the  plaintiff  had  the  lands  and  improvements  in  his  possession, 
and  on  making  the  contract  for  the  sale  of  said  improvements 
the  plaintiff  put  the   said  vendee  in  possession  of  said  houses, 
&c.,  which  he  retained  until  his  death.     The  contract  was  by 
parol,  and  it  was  insisted  that  it  was  within  our  statute  of  frauds; 
but  this  court  decided  otherwise,  and  held  that  the  plaintiff  could 
recover  the  sum  agreed  to  be  paid  for  said  improvements  by  said 
contract.     In  commenting  upon  this  case,  the  Chief  Justice  re- 
marks :  "  This  is  not  a  contract  for   the  sale  of  lands,  and,  in 
our  opinion,  is  not  obnoxious  to  the  statute  requiring  such  con- 
tracts to  be  in  writing.     Under  our  statute  for  the  relief  of  ten- 
ants in  possession,  holding  adversely  a  given  time  against  dor- 
mant titles,  it  frequently  may  happen  that  the  tenant  is  entitled 
to  pay  for  his    improvements,   and  the  statute  points  out  the 
mode  in  which  he  can  recover. — Clay's  Dig.  320  §  47.     Now, 
if,  instead  of  litigating  the  question,  the  parties  agree  on  the 
value  of  the  improvements,  and  the  tenant   surrenders  them  to 
the  owner  of  the  land  on  his  promise  to  pay  a  given  sum,  we  see 
no  reason  why  he  may  not  be  entitled  to  recover  the  sum   thus 
agreed  to  be  paid."     This  language  we  consider  equally  appli- 
cable to  the  case  at  bar.     Cassell,  the  plaintiff,  is  in  the  posses- 
sion of  certain  premises  as    the  tenant  of  Meslier,  and  of  course 
holds  adversely  to   the  defendant.     The  defendant,  claiming  to 
have  recovered  the  premises  in  question  by  action  at  law,  goes 
to  the  plaintiff  and  demands  the  immediate  possession  of  said 
premises  ;  this  the  plaintiff  refuses  to  yield.     The  parties  then 
commence  a  negotiation  about  the  possession,  which  results  in 


680  ALABAMA. 


i^ogur  V.  Kirkley. 


a  contract,  bj  which  the  plaintiflf  is  to  repudiate  his  tenancy  to 
Meslier,  attorn  to  tlic  defendant,  and  pay  him  rent  for  the  unex- 
pired term  for  which  ho  holds ;  and  the  defendant,  in  considera- 
tion thereof,  agrees  to  pay  to  the  plaintiff  for  his  improvements 
made  upon  the  lands  as  much  as  any  two  honest  men  should  say 
they  were  worth.  This  contract  being  parol  merely,  under  the 
decisions  of  Howard  v.  Easton  and  Kelly  v,  Webster,  supra^ 
would  be  obnoxious  to  the  English  and  New  York  statute  of 
frauds,  and  could  not  be  enforced  ;  but  under  our  statute,  as 
interpreted  in  the  case  of  Scoggins  v.  Slater,  supra,  is  not  liable 
to  that  objection. 

Our  conclusion,  therefore  is,  that  the  court  below  erred  in  its 
charge  to  the  jury;  and  the  judgment  is  therefore  reversed  and 
the  cause  remanded. 


SEGAR  vs.  KIRKLEY. 


1.  If  defendant  continues  in  actual  possession  after  a  recovery  and  satisfac- 
tion in  trespass  quare  clausum  /regit,  plaintiff  cannot  maintain  a  second 
action  against  him  for  a  continuation  of  the  trespass,  unless  be  shows  a 
title  which  would  carry  with  it  the  constructive  possession. 

Er&or  to  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  Roberc  Dougherty, 

This  was  an  action  of  trespass,  quare  clausum  /regit,  by 
Kirkley  against  Segar.  Plea,  not  guilty,  with  leave  to  give 
special  matter  in  evidence,  &c.  Verdict  and  judgment  for 
plaintiff  below  for  fifty  dollars. 

Upon  the  trial  a  bill  of  exceptions  was  sealed,  by  which  it 
appears  that  the  plaintiff,  in  order  to  entitle  himself  to  vindi«^ 
tivc  damages,  t^ie  action  being  for  a  continuation  of  trespasses, 
was  allowed  to  read,  against  the  defendant's  objection*  as  evi- 
dence to  the  jury,  the  record  of  a  former  recovery  for  a  similar 
trespass  upon  the  same  land,  of  thirty-five  dollars,  had  in  a  suit 
between  the  same  parties,  commenced  before  the  present  suit, 
and  determined  at  a  previous  term  of  the  court. 
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The  evidence  conduced  to  show,  tliat  the  plaintiff  had  erected 
some  houses,  and  had  enclosed  and  was  cultivating  a  portion  of 
the  south-west  quarter  of  section  twenty,  township  17,  range  28, 
in  Russell  County,  which  is  the  locus  in  quo  ;  and  that  the  de- 
fendant, before  the  commencement  of  the  former  suit,  had  clear- 
ed and  enclosed  some  fifteen  acres  of  said  land,  embracing  the 
improvements  previously  made  on  the  land  by  the  plaintiff,  a 
portion  of  which  improvement  was  made  by  the  defendant's  con- 
sent; that  upon  enclosing  these  fifteen  acres  in  February,  1850, 
said  defendant  had  removed  the  plaintiff's  fences,  and  had 
thrown  down  his  houses,  and  had  continued  to  cultivate  the  fif- 
teen acres  so  enclosed  from  February,  1850,  until  the  trial  of 
this  cause. 

1.  The  plaintiff  offered  to  prove  the  value  of  the  rents  of  the 
fifteen  acres,  v/hich  were  enclosed  and  cultivated  by  the  defend- 
ant as  above  stated.  Tiie  defendant  objected  to  this  proof  as 
irrelevant  and  illegal ;  but  the  court  overruled  the  objection, 
and  he  excepted. 

2.  The  defendant  then  offered  to  prove  the  value  of  his  im- 
provements made  on  the  land  ;  which  proof  the  court  rejected, 
and  he  excepted. 

3.  The  proof  conduced  to  show,  also,  that  the  defendant 
claimed  under  an  informal  tax  sale,  and  had  the  deed  of  the  tax 
collector  for  the  south  half  of  section  twenty,  township  seven- 
teen, range  twenty-eight,  and  that  the  plaintiff  claimed  the 
south-west  quarter,  on  which  his  improvements  were  made,  arid 
which  he  had  in  possession  until  it  was  enclosed  by  the  defend- 
ant, which  was  done  before  the  commencement  of  the  former 
suit.  The  plaintiff  had  never  retaken  the  possession,  but  the 
defendant  had  retained  it,  and  cultivated  the  land  from  a  period 
anterior  to  the  commencement  of  the  former  action. 

Thereupon,  the  defendant  asked  the  court  to  charge  the  jury, 
that,  although  they  might  believe  from  the  evidence  that,  before 
said  former  suit  was  brought,  the  plaintiff  had  actual  possession 
of  a  part  of  said  close,  and  that  the  defendant  had  committed  a 
trespass  upon  and  entered  into  such  part  before  said  former  suit 
was  commenced,  yet,  if  they  also  believed  that  such  trespass 
was  proved  on  the  trial  of  the  former  suit,  and  a  recovery  was 
had  therefor  in  said  former  suit,  and  that  the  plaintiff 
had  never  since  such  trespass  and  entry  by  defendant  had  pos- 
83 
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session  of  said  part  of  said  close,  and  has  ever  since  continued 
to  hold  and  cultivate  the  same,  then  the  plaintiff  could  not  re- 
cover for  his  thus  continuing  in  possession.  This  charge  the 
court  refused  to  give,  ond  defendant  excepted. 

4.  The  defendant  asked  the  further  charge,  that  the  plaintiff 
roust  show,  under  the  general  issue,  in  order  to  recover,  that 
he  had  the  rightful  posseesion,  as  against  the  defendant,  of  the 
premises,  at  the  time  the  injury  was  alleged  to  have  been  com- 
mitted by  the  defendant  with  force.  This  charge  was  also  re- 
fused, and  the  defendant  excepted. 

These  rulings  of  the  court  are  assigned  for  error. 

Belser  &,  Rice,  for  plaintiff  in  error,  cited  1  Chitty's 
Pleading  175,  177, 178,  179  ;  7  Term  R.  431  ;  Smith  v.  Wil- 
son,  1  Dev.  &  Bat.  40 ;  Bennett  v.  Holmes,  ib.  486. 

No  counsel  appeared  for  the  defendant. 

CHILTON,  C.  J. — For  the  trespass  in  making  the  entry  and 
depriving  the  plaintiff"  in  the  court  below  of  his  possession,  the 
defendant  made  satisfaction  in  the  former  suit  brought  against 
him  to  recover  for  these  wrongs,  and  as  he  is  not  entitled  to 
double  satisfaction,  it  follows  that  he  can  have  no  recovery  for 
any  injury  which  was  proved  and  properly  cognizable  in  the 
first  suit. 

In  Coleman  v.  Parish,  1  McCord's  Rep.  264,  it  was  held, 
that  a  recovery  of  damages  in  trespass  on  lands  was  a  bar  to  a 
subsequent  action  for  mesne  profits  ;  see  also  3  Phil.  Ev.  C. 
&  H.'s  Notes,  p.  960.  This  action  must  consequently  be  main- 
tained, if  at  all,  upon  the  ground  that  the  defendant  below  has 
retained  the  possession  of  the  land,  and  has  cultivated  it  since 
the  trial  of  the  former  suit,  and  not  for  breaking  the  close  or 
damage  done  anterior  to  the  trial  in  that  suit. — Cummings  et  al. 
V.  McGhec,  9  Port.  349.  But  can  it,  under  the  facts  as  detail- 
ed in  the  bill  of  exceptions,  be  maintained  at  all  ?  We  are  of 
the  opinion  that  it  cannot.  According  to  all  the  English  au- 
thorities, the  plaintiff"  must  have  the  actual  possession,  in  order 
to  be  entitled  to  this  remedy. — Chitty's  Pleadings  pp.  175-7-8 
-9,  and  cases  cited  by  this  author.  In  this  State,  however,  so 
early  as   1827,  it  was  held,  in  Gillespie  v.  Dew,    1  Stew.  Rep. 
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230,  that  the  situation  of  this  country  required  that  the  rule 
should  be  so  modified  as  to  give  the  remedy  to  one  who  has  the 
title,  though  he  has  never  been  in  actual  possession,  in  cases 
where  the  land  is  vacant,  or  there  is  no  one  in  the  adverse  pos- 
session ;  in  other  words,  where  the  plaintiff  has  a  constructive 
possession.  The  same  doctrine  has  since  been  several  times  af- 
firmed by  our  predecessors. — See  Blackburn  v.  Baker  et  al.f  7 
Porter  288  ;  Blevins  v.  Cole,  1  Ala.  210  ;  Cummings  et  al.  v. 
McGhee,  6  Por.  349. 

In  the  subsequent  case  of  Fry  v.  The  Branch  Bank  of  Mo- 
bile, 16  Ala.  282,  it  was  held,  that  an  action  of  trespass  quare 
clausum  f regit  would  not  lie  in  this  State,  in  favor  of  a  dissei- 
zor, to  recover  mesne  profits,  unless  he  has  regained  the  posses- 
sion bi/  entry. 

In  Shipman  v.  Baxter,  21  Ala.  456,  this  court  held,  that  in 
this  action  {tres.  quare  clausum  f regit)  for  an  injury  to  the  pos- 
session, if  no  actual  possession  is  shown,  the  right  of  recovery 
depends  upon  the  title,  which  draws  to  it  constructive  posses- 
sion ;  and  that  where  neither  party  Avas  shown  to  have  had  ac- 
tual possession,  it  was  erroneous  for  the  court  to  instruct  the 
jury  that  the  defendant  would  not  be  liable  for  cutting  trees  up- 
on the  land,  (the  injury  complained  of,)  if  he  did  so  under  the 
bona  fide  claim  and  assertion  of  title  to  the  land,  which  at  the 
time  he  thought  to  be  good. 

Upon  a  slight  examination,  it  might  be  supposed  that  the  two 
cases  last  cited  were  not  altogether  reconcilable  with  each  other, 
but  limiting  them  respectively  to  the  facts  of  each  case,  there  is 
really  no  discrepancy. 

The  first  charge  asked,  when  taken  in  connection  with  the  ev- 
idence, assumes  that  if  Segar,  holding  a  tax  collector's  deed, 
entered  on  the  land,  and  by  his  entry  and  removal  of  complain- 
ant's improvements,  &c.,  committed  a  trespass,  for  which,  in  a 
previous  action,  he  had  made  satisfaction,  he  was  not  liable  in 
this  suit ;  and  if  the  possession  by  the  parties  of  the  land  had 
remained  unchanged  since  the  former  suit,  and  the  defendant  had 
merely  continued  to  hold  and  cultivate  the  land,  the  plaintiff, 
never  having  re- taken  the  possession  since  he  lost  it  by  the  de- 
fendant's original  entry,  could  not  recover.  It  does  not  appear 
that  cither  party  showed  a  valid  title  to  the  land,  so  that  there 
could  have  been  no  constructive  possession  ;  but  if  the  plaintiff 
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below  had  sLown  a  good  title,  he  could  not  have  been  construc- 
tively in  possession,  when  it  is  shown  that,  during  the  whole  time 
which  has  elapsed  since  the  former  trial,  the  defendant  has  held 
adverse  possession,  by  which  wo  mean  an  actual  possession,  no- 
toriously hostile,  nnder  claim  of  title. — See  Finche's  Ex'rs  v. 
Alston,  2  Stew  &  Per.  85,  where  it  is  said,  "To  consider  the 
defendant  constructively  in  possession,  when  the  plaintiff  was 
actually  so,  would  be  drawinf^  an  inference  which  no  state  of  the 
case  would  warrant," — per  Taylor  J.  But  the  case  before  us 
cannot  be  made  plainer  than  by  the  bare  statement  of  the  prop- 
ositions it  involves.  It  is  conceded  by  all  that  to  maintain  this 
action  {trespass  quarc  dausun  f regit)  the  plaintiff,  at  the  time  of 
the  injury  complained  of,  must  have  either  the  actual  or  con- 
structive possession. — Shipman  v.  Baxter,  21  Ala.  456.  He 
had  not  the  actual  possession,  for  the  record  says  the  defendant 
had  that;  he  had  not  the  constructive,  for  that  arises  out  of  a 
title,  and  ho  showed  none.  Therefore,  having  shown  neither 
actual  nor  constructive  possession,  he  has  no  right  to  avail  him- 
self of  this  remedy,  and  the  charge  refused  was  correct  and 
should  have  been  given. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 


YONGE  vs.  BROXSON. 

1.  When  the  clerk's  name  is  subscribed  to  a  writ,  to  which  is  attached  an 
affidavit  that  the  name  w.is  subscribed  by  the  affiant  by  authority  of  the 
clerk,  the  affiant  must  bo  taken  to  have  been  the  clerk's  deputy,  and  the 
writ  is  propirly  issued. 

2.  \It  is  not  necessary  that  a  writ  should  on  its  face  specify  the  place  at 
which  tho  court  is  to  ba  held,  or  the  first  day  of  the  term  to  which  it  is  re- 
turnable ;  these  are  fixed  by  law,  and  suitors  are  presumed  to  be  cognizant 
of  them. 

8.    The  fact  that  a  writ  is  addressed  "  to  any  lawful  officer  "  of  a  specified 

county,  instead  of  "  any  sheriff  of  the  State  of  Alabama,"  is  matter  of 

abatsmont  only,  and  not  available  on  error. 
4.    From  the  time  the  original  process  is  served,  until  the  final  judgment, 

the  parties  are  presumed  to  be  in  court,  and  need  no  further  notice  of  the 

ordtrs  there  token  in  reference  to  the  eat*. 
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5.  The  motion  docket  is  a  book  of  the  court  required  by  law  to  be  kept  by 
the  clerk,  and  the  entries  in  it  m!iy  be  looked  to  as  showing  the  orders 
taken  by  the  court,  and  are  sufi&cient  evidence  to  authorize  the  rendition 
of  judgment  nunc  pro  tunc. 

Error  to  the  Circuit  Court  of  Coffee. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

On  the  12th  day  of  March,  1851,  Broxson  sued  out  a  capias 
in  assumpsit  against  Yonge,  returnable  to  the  Circuit  Court  of 
Coffee  County,  which  was  executed  on  the  18th  day  of  the  same 
month,  and  returned  into  the  office  of  the  clerk  of  said  court. 

On  the  1st  day  of  April,  18'-1,  a  copy  of  the  original  writ, 
accompanied  by  the  affidavit  of  James  Claxton,  who  deposes 
that  he  issued  it  by  authority  from  the  clerk,  and  that  it  had 
been  destroyed  by  fire  after  its  service  on  Yonge  and  return 
by  the  sheriff,  and  a  notice  signed  by  Buford  &  Pugh,  attor- 
neys for  Broxson,  that  at  the  Spring  term,  1851,  of  the  Circuit 
Court  of  Coffee  County,  a  motion  would  be  made  to  that  court 
for  leave  to  substitute  and  establish  such  copy  writ  and  en- 
dorsements, instead  and  in  lieu  of  the  original  writ,  which  had 
been  destroyed  by  fire,  was  executed  on  the  31st  March,  1851, 
as  appears  by  the  sheriff's  return. 

In  the  record  of  the  proceedings  of  the  Spring  term,  1851, 
of  said  Circuit  Court,  it  appears  that  a  motion  was  made  in 
pursuance  of  said  notice  ;  and  across  the  face  of  the  motion,  as 
written  out  by  the  attorneys,  the  word  "  granted  "  is  written  in 
the  hand-writing  of  the  presiding  judge.  At  the  same  term,  it 
appears,  a  declaration  was  filed  ;  but  no  entry  on  the  minutes 
allowing  the  substitution  of  the  papers  was  made  at  this  term. 

The  next  entry  in  the  record  does  not  show  at  what  terra  it 
w^as  made,  but  recites  the  motion  made  at  the  Spring  term, 
1851,  and  that  it  had  been  granted;  and  that  by  omission  of 
the  clerk  no  entry  thereof  had  been  made  on  the  minutes  of 
that  term,  and  that  record  evidence  of  that  fact  was  exhibited 
to  the  court ;  that  the  plaintiff  moved  that  said  entrj'^,  allowing 
the  substitution  of  the  writ  and  returns,  be  entered  nunc  pro 
tunc.  Then  follows  an  order  in  form,  nunc  -pro  tunc^  in  pursu- 
ance of  the  motion. 

The  next  entry  is  dated  as  of  the  Spring  term,  1852,  and  is 
a  judgment  by  default. 
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To  reverse  this  judgment  the  case  is  brought  to  this  court  by 
writ  of  error,  and  it  is  here  assigned  for  error  : 

1.  That  the  court  below  had  no  jurisdiction  to  render  the 
judgment  against  the  plaintiff  in  error,  because  no  valid  pro- 
cess had  been  served  upon  him,  and  no  sufficient  legal  notice  bad 
been  given  him. 

2.  The  court  below  erred  in  its  order  allowing  the  substitu- 
tion of  the  writ  and  return  thereon. 

8.  The  court  erred  in  making  each  order  in  the  case. 

4.  The  court  erred  in  not  entering  judgment  of  discontinu- 
ance, and  not  striking  the  case  from  the  docket,  there  havitig  been 
no  action  of  the  court  on  the  supposed  notice  at  the  Spring 
term,  1851. 

Bklser  &  Rice,  for  plaintiff  in  error : 

1.  Where  the  judgment  is  by  default,  although  there  may 
be  a  declaration,  yet,  if  there  is  no  valid  writ,  the  judgment 
will  be  reversed.  The  jurisdiction  of  the  court  does  not  cxi-t 
to  render  a  judgment  by  default,  unless  there  is  a  valid  writ 
and  valid  service  of  such  valid  writ. — Murray  v.  Tardy,  19 
Ala.  R.  710  ;  Welch  v.  Walker,  4  Por.  R.  120;  Oneal  v.  Gar- 
rett, 3  Ala.  R.  276. 

2.  The  pretended  writ  in  this  case,  is  wholly  insufficient  to 
give  the  court  jurisdiction,  for  the  following  reasons  :  I.  It  is 
not  issued  by  the  clerk  of  the  court,  or  by  the  deputy  clerk 
*'  in  the  absence  of  the  principal,"  but  \yas  issued  by  one  James 
Claxton.— Clay's  Dig.  334  §  123  ;  Clay's  Dig.  140  §  19 ; 
Stone  V.  Harris,  Minor's  R.  32.  II.  It  is  not  "returnable  to 
the  first  day  of  the  term,"  nor  to  any  regular  term,  but  is  re- 
turnable to  "  the  next  Circuit  Court  to  be  held  for  Coffee  Coun- 
ty," which  would  include  a  special  court  as  well  as  a  regular 
term.  And  no  writ  can  be  made  returnable  to  a  special  court. — 
Clay's  Dig.  334  §  123.  III.  He  does  not  mention  "  the  place 
of  holding  "  the  court. — Wrogg  v.  Bank,  8  Porter's  R.  195. 
IV.  It  is  not  directed  to  "any  sheriff  of  the  State  of  Ala- 
bama," but  to  "any  lawful  officer  of  Coffee  County."  The 
direction  is  an  essential  part  of  the  writ,  and  the  direction  hero 
conferred  no  authority  on  the  sheriff. — Clay's  Dig.  836  §  132  ; 
Grcsbam  v.  Lcverctt,  10  Ala.  R.  384. 

3.  The  pretended  notice  to  substitute  was  wholly  insufficient 
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to  authorize  the  court  to  act,  for  the  following  I'easons  :  I.  It  is 
"process,"  and  being  issued  "while  the  court  was  sitting  " 
at  its  Spring  terra,  1851,  "or  within  five  days  before  the  be- 
ginning "  of  that  term,  it  should  have  been  made  returnable  to 
"the  term  next  after  that,'*  to-wit :  the  Fall  terra,  1851. — 
Clay's  Dig.  334  §  126.  II.  It  showed  a  void  writ,  and  there- 
fore might  be  disregarded.  III.  It  was  not  issued  until  one  day 
after  its  pretended  service.  IV.  It  does  not  call  on  plaintifiF  in 
error  "  to  show  cause  why  said  pretended  copy  writ  should  not 
be  substituted,  but  merely  says  said  Broxson  will  make  a  cer- 
tain motion.  It  is  essential  to  such  notice,  that  it  should  in 
substance  notify  the  defendant  that  the  motion  will  be  made, 
and  call  on  him  to  show  cause  why  the  motion  should  not  be 
granted.  V.  It  is  essential  to  such  notice,  that  it  should  name 
some  particular  day  of  the  term  when  the  motion  will  bo  made, 
but  it  may  add,  "  or  as  soon  thereafter  "  &o.,  (that  is,  after 
the  day  specified. )  The  notice  here  is  too  general  and  indefinite. 
It  names  no  day  when  the  motion  will  be  made,  but  says,  "  at 
the  Spring  terra,  1851,  or  as  soon  thereafter,"  &c.,  (that  is, 
after  the  Spring  terra,  1851.)  If  such  a  notice  is  good  as  to  a 
term  of  one  week's  duration,  it  is  good  as  to  a  term  of  four 
week's  duration.  Such  a  notice,  is  a  nullity. — Armstrong  v. 
Robertson,  2  Ala.  R.  164 ;  10  U.  S.  Dig.  213  §  66 ;  Shehan 
V.  Hampton,  8  Ala.  R.  942;  Murray  v.  Tardy,  19  Ala.  R. 
710  (which  explains  Wilkenson  v.  Branham,  5  Ala.  R.  608,  re- 
lied on  for  defendant  in  error.) 

4.  The  entry  nunc  pro  tunc  is  a  nullity,  or  reversible.  It 
does  not  appear  to  have  been  made  before  the  judgment  by  de- 
fault. And  as  this  is  a  matter  which  goe?  to  the  jurisdiction — as 
the  court  had  no  jurisdiction  after  judgment  by  default  to  make 
the  entry  nunc  pro  tunc,  without  notice  to  plaintiff  in  error, 
this  court  will  not  intend  or  presurae  any  thing  which  does  not 
appear  of  record. — Murray  v.  Tardy,  19  Ala.  R.  710. 

5.  The  proceeding  under  the  notice  was  discontinued  by  the 
failure  to  have  an  entry  made  at  the  Spring  term,  1851,  and 
the  failure  to  show  when  the  judgment  nunc  pro  tunc  was  gran- 
ted— whether  before  or  since  the  judgment  by  default. — Arm- 
strong v.  Robertson,  2  Ala.  R. ;  Drinkard  v.  The  State,  20 
Ala.  R. 

6.  Each  order  and  judgment,  is  either  a  nullity  or  reversible 
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for  error.  Tlic  remarks  and  comuientarics  of  the  clerk  in  ma* 
ing  out  the  transcript  cannot  be  regarded,  but  will  bo  treated  as 
no  part  of  the  record  ;  for  instance,  the  clerk  remarks,  "  and 
on  the  original  notice,  with  the  above  affidavit  and  copy  writ  an- 
nexed, is  endorsed  the  following  return."  Again  ;  "  and  across 
the  fa(C  of  the  entry  last  above  is  written,  in  the  hand  writing 
of  the  judge  presiding  at  the  said  Spring  terra,  the  word  '  gran- 
ted.' "  All  such  commentaries  of  the  clerk  are  extra-official, 
gratuitous  and  unauthorized,  and  cannot  be  looked  to.  Plaintiff 
in  error  moves  to  strike  them  out. — Carroll  v.  Pathkiller,  3 
Per.  R.  279. 

J.  BuFOBD,  contra: 

1.  As  to  the  alleged  inconsistency,  that  the  notice  of  substitn. 
tion  is  dated  April  1,  and  executed  the  day  before :  It  is  a  mere 
clerical  error  in  post-dating  the  notice,  and  is  amendable  in  this 
court  at  costs  of  plaintiff  in  error. — Wade  v.  Kelly,  2  Stewart 
443  ;  Grant  v.  Petty  bone,  ih.  445  ;  Moody  v.  Keenan,  9  Por- 
ter 252. 

-2.  Declaration  was  allowed  to  be  substituted,  after  judg- 
ment, without  notice,  in  Wilkinson  v.  Branham,  5  Ala.  608. 
Other  cases  of  substitution  are  to  be  found  in  8  Porter  303  ;  9 
ib.  252,  493. 

3.  The  notice  is  sufficient. — McLendon  v.  Jones,  8  Ala.  298. 

LIGON,  J. — The  exceptions  taken  to  the  proceedings  in  this 
case,  may  be  classed  under  two  heads  :  first,  objections  to  the 
original  writ ;  and  second,  objections  to  the  action  of  the  court 
in  allowing  the  substitution,  and  rendering  the  judgment  by 
default. 

As  to  the  writ  it  is  urged,  first,  that  it  was  not  issued  by  the 
clerk  of  the  court  out  of  which  it  purports  to  come ;  secondly, 
that  it  is  not  returnable  to  the  first  day  of  any  regular  term  ; 
thirdi}',  that  it  does  not  name  the  place  at  which  the  court  will 
be  hold  ;  and,  fourthly,  that  it  is  not  directed  "  to  any  sheriff 
of  the  State  of  Alabama." 

As  to  the  first  of  these  objections,  it  is  sufficiently  answered 
by  the  face  of  the  writ  itself,  and  the  affidavit  of  Ciaxton  at 
tached  to  the  copy  proposed  to  bo  substituted.     The  former  is 
subscribed  with  the  name  of  the  clerk,  and  the  latter  establish- 
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es  the  fact  that  this  name  was  subscribed  to  it  by  the  affiant, 
who  had  authority  to  do  so.  He  must  be  taken  to  have  been  a 
deputy  of  the  clerk. 

The  second  and  third  objections  are  also  untenable.  It  is 
true,  the  writ  is  not,  in  so  many  words,  returnable  to  the  first 
day  of  any  term  of  the  court,  but  it  reads  "  before  the  next 
Circuit  Court  to  be  held  for  Coffee  County."  Wlien  a  process 
is  made  returnable  to  the  next  term  of  the  court  after  its  issue, 
it  must  be  held  to  mean  the  first  day  of  such  term,  and  the 
term  mentioned  to  be  the  first  regular  term  of  the  court  suc- 
ceeding its  date,  if,  as  in  this  case,  it  was  issued  more  than  five 
days  before  the  session  of  a  regular  terra. 

The  law  appoints  the  time  when  the  several  Circuit  Courts 
in  this  State  shall  hold  their  sessions,  as  well  as  the  places  at 
which  they  must  be  held  ;  and  requires  that  all  writs  of  ccpias 
ad  respondendum  shall  be  returned  into  the  clerk's  office  of  the 
court  from  which  it  issues,  on  the  first  day  of  the  terra  to  which 
it  is  returnable.  It  is  not  necessary  that  the  day  or  Monday  of 
the  month,  or  even  the  month  itself,  when  the  court  is  to  be  held, 
should  appear  by  the  writ ;  nor  is  it  important  that  the  town, 
village,  or  place  at  which  the  court  holds  its  sessions  should  be 
inserted  in  it.  Suitors  are  presumed  to  know  these  things,  with- 
out being  advised  of  them  by  the  process  of  the  court. — Clay's 
Dig.  334  §§122, 123  ;  ib.  336  §§132,  133. 

The  fact  that  the  writ  is  addressed  "  to  any  lawful  officer  of 
Coftee  County,"  and  not  "to  any  sheriff  of  the  State  of  Ala- 
bama," is  not  available  on  error,  as  it  is  at  most  only  matter 
in  abatement,  of  which  the  party  did  not  seek  to  avail  himself 
in  the  court  below.  The  notice  and  motion  for  leave  to  substi- 
tute the  writ  are  regular,  and  meet  all  the  requirements  of  our 
previous  decisions. — McClendon  v.  Jones,  8  Ala.  298.  Indeed, 
no  notice  was  necessary,  as  the  case  was  in  Jicri  when  the 
original  writ  was  destroyed. — Ganaway  v.  The  State,  at  the 
present  term. 

It  IS,  therefore,  unnecessary  to  consider  further  the  objec- 
tion taken  by  the  plaintijff  in  error  to  the  service  of  the  notice 
by  the  sheriff.  From  the  time  the  process  is  served,  until  the 
final  judgment,  the  parties  are  presumed  to  be  in  court,  and 
need  no  further  notice  of  the  orders  there  taken  in  reference  to 
the  case. 

84 
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It  is  further  urged,  that,  if  the  notice  and  motion  to  substi- 
tute were  regular,  the  motiouwas  discontinued  by  the  failure  of 
the  plaintiflf  to  take  any  steps  in  relation  to  it  at  the  Spring 
term,  1861,  of  the  Circuit  Court  of  Coffee  County.  This  ob- 
jection is  not  sustained  by  the  record;  for  by  this  it  appears, 
that  at  that  term  the  motion  to  sulstitnte  was  entered  on  the 
motion  docket  of  the  court,  and  granted;  but  the  clerk  failed  to 
enter  it  on  his  minutes.  It  also  appears  that  a  declaration  was 
filed  at  the  same  term.  The  motion  docket  is  a  book  of  the 
court  required  by  law  to  be  kept  by  the  clerk,  and  the  entries 
and  proceedings  appearing  upon  it  as  of  a  particular  term  may 
properly  be  looked  to,  as  showing  the  orders  taken  by  the  court, 
in  relation  to  the  case  at  that  term,  and  to  show  that  there  was 
no  discontinuance.  They  are,  also,  sufficient  evidence  of  what 
was  done  at  a  previous  term,  to  authorize  the  court  to  enter  a 
judgment  nunc  pro  tunc  at  a  subsequent  one,  if  they  show  that 
the  court  had  ordered  a  particular  judgment,  which  the  clerk 
omitted  to  enter. 

Our  conclusion  is^,  that  the  judgment  of  the  Circuit  Court  is 
regular,  and  must  be  affirmed. 


BONEY  ET  AL.  vs,  HOLL[NGSW'ORTH  et  al. 

1.  Courts  of  equity  grant  relief  against  conveyances  obtained  by  mierep- 
rcseiilation  or  mistake  ;  and  if  the  parties  occupy  a  relation  from  Trhich 
an  unusual  degree  of  confidcnc*,  affection  or  sense  of  duty  naturally 
(pringe,  tho  utmost  degree  of  good  faith  is  required  from  the  party  in 
whom  the  trust  is  reposed,  and  he  must  show  that  his  coQtract  is  in  6'viTj 
respect  just,  fair  and  equitable. 

2.  A  father  executed  a  deed  conveying  certain  lands  to  his  sous,  but  filed  it 
away  among  his  papers,  and  never  delivered  it ;  after  his  death  the  gran- 
tees obtained  a  voluntary  relinquishment  from  their  sister  of  all  her  in- 
terest in  the  lands,  by  representing  to  her  that  their  father  on  his  death 
bed  had  declared  it  to  be  his  intention  that  they  should  have  them  :  The 
relinquishment  was  set  aside  in  equity,  because  the  granteos  faile<l  to  show 
that  they  stated  fully  and  fairly  their  father's  dying  declarations. 

Ebrob  to  the  Chancery  Court  of  Sumpter. 
Heard  before  the  Hon.  J.  W.  Lesesne. 
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The  defendants  in  error  were  ihe  complainants  below,  and 
the  bill  was  filed  b}''  them  as  the  heirs  of  Kitty  J.  Hollingsworth, 
who  was  a  daughter  of  Winbeck  Boney,  against  the  plaintiffs 
in  error,  who  are  the  other  heirs  of  said  Winbeck. 

The  charges  are,  in  substance,  that  the  defendants,  Wm.  G. 
and  R.  C.  Boney,  after  the  death  of  the  said  Winbeck,  their 
father,  the  said  Wm.  G.  being  the  administrator  of  the  estate, 
fraudulently  to  procure  the  lands  of  which  he  died  seized,  caused 
a  deed  of  relinquishment  of  the  same  to  be  prepared,  and  by 
false  representations  procured  it  to  be  signed  by  several  of  the 
heirs,  and  that  it  bears  the  name  of  the  said  Kitty  J.,  who  at 
its  date  was  in  life  and  a  widow  ;  that  she  never  signed  it ;  that 
it  Avas  a  fraudulent  contrivance  of  said  defendants  to  get  the  lands; 
that  they  got  her  to  visit  them  and  signed  her  name  to  it,  and  taking 
advantage  of  her  ignorance  of  business  and  confidence  in  them, 
her  brothers  induced  her  to  go  before  a  justice  of  the  peace  and 
acknowledge  it  as  her  deed,  and  that  there  was  no  consideration 
for  the  same  :  that  the  false  representations  made  by  the  said 
W.  G.  and  R.  C.  Boney  to  obtain  said  deed  of  relinquishment, 
were  representations  made  to  the  heirs  that  the  said  Winbeck 
had  in  his  life-time,  and  many  years  before  his  death,  conveyed 
said  lands  to  them  in  fee  ;  that  the  said  Winbeck  never  made 
such  deed,  or,  if  such  was  found  amongst  his  papers,  that  it 
was  never  perfected  or  expected  to  operate  as  a  deed  or  execu- 
tor}'-devise  ;  that  to  prevent  accounting  for  said  lands  in  the 
way  of  advancement,  the  said  Wm.  G.  and  R.  C.  Boney  fraudu- 
lently induced  the  Orphans'  Court  to  enter  into  the  final  de- 
cree, that  the  heirs  consented  in  writing  the  advancements  re- 
ceived by  them  should  not  be  discounted ;  that  said  defendants 
fraudulently  put  the  name  of  Kitty  J.  to  said  agreement,  and 
that  she  had  received  no  advancement. 

The  prayer  is,  that  tiie  deed  of  relinquishment  be  declared 
void  ;  that  the  complainants  have  set  apart  to  them  their  por- 
tion of  the  lands,  and  that  an  account  of  the  rents  and  profits 
of  the  same  since  they  have  been  in  possession  of  said  defen- 
dants, be  taken  ;  that  they  be  decreed  to  pay  the  complainants 
their  proportion  of  the  same,  and  for  general  relief. 

The  answers  of  Wm.  G.  and  R.  C.  Boney  aro  substantially 
the  same,  and  allege  that  said  Winbeck  did  sign  and  seal  a  deed 
to  them  for  the  said  lands,  aud  caused  it  to  be  witnessed  as 
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signed,  scaled  and  delivered  ;  and  that  he  rested  from  that  time 
in  tiic  confident  expectation  that  said  deed  (though  not  formally 
delivered  but  remaining  in  his  hands  filed  with  other  like  deeds 
to  the  other  heirs)  would  operate  to  convey  said  lands  to  said 
defendants,  ac  least  at  liis  death,  and  subject  only  to  dower  if 
his  wife  should  survive  him,  and  that  it  had  been  so  understood 
in  the  family  ;  that  said  Winbeok  spoke  of  said  lands  as  for  his 
sons,  the  said  defendants,  and  stated  his  reasons  for  giving  them 
a  larger  share  of  his  property  to  be,  because  they  had  helped 
him  much  ;  that  in  the  last  illness  of  the  said  Winbeck,  upon 
being  admonished  by  his  physician  to  make  a  disposition  of  his 
worldly  matters,  referring  to  the  deed  for  the  lands  and  to  other 
deeds  made  to  some  of  the  other  heirs  for  negroes,  which  were 
lying  with  the  deed  for  the  lands,  he  said,  in  effect,  "that  he 
had  made  deeds  of  gift ;  that  they  were  bunglingly  done,  but 
that  he  thought  they  would  be  effectual,  and  that  for  the  residue 
of  his  property,  not  embraced  in  said  deeds  and  not  given  off, 
the  law  would  divide  it  as  well  or  better  than  he  could  ;"  that 
it  was  the  wish  and  expectation  of  the  said  Winbeck,  from  the 
making  of  said  d  jcd,  and  his  dying  wish  and  expectation,  that 
his  sons  should  have  and  own  said  lands  after  him,  subject  only 
to  the  dower,  and  that  his  belief  was  that  said  deed  was  and 
would  be  effectual  to  secure  the  accomplishment  of  such  wish  ; 
that  he  had  been  guided  in  his  life-time  by  such  expectations,  in 
giving"  off  negroes  and  other  property  to  the  other  heirs,  most 
of  which  deeds  were  retained  by  him,  as  was  the  deed  of  the 
lands ;  and  that  he  had  given  off  and  advanced  to  each  of  his 
other  children  negroes  and  other  property,  which  he  designed  as 
an  advancement  to  them,  and  to  the  said  Kitty  J.  among  the 
rest.  The  charge  of  false  or  fraudulent  representations  is  de- 
nied, and  it  is  insisted,  that  they  made  no  other  representations 
in  relation  to  said  deed  than  was  consistent  with  the  fact,  that 
said  Winbeck  signed  and  sealed  said  deed,  and  retained  it  among 
his  papers,  and  had  intended  and  declared  that  the  same  would  be 
effectual  to  convey  and  secure  said  lands  at  his  death  subject  only 
to  dower  ;  that  there  was  no  fraud  in  obtaining  the  deed  of  re- 
linquishment from  the  other  heirs  ;  that  the  same  was  given  for 
tho  purpose  of  effectuating  the  wishes  of  their  father,  and  upon 
the  mutual  agreement  of  the  heirs  with  each  other  to  carry 
out  the  intent  of  their  deceased  father  as  to  the  property  de- 
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signed  to  be  given  off,  notwithstanding  any  legal  defects  in  the 
gifts  or  conveyances,  so  that  each,  the  said  Kitty  among  the 
rest,  should  retain  what  had  been  given  off  to  each  ;  that  the 
written  consent  not  to  discount  the  advancements  referred  to  in 
the  bill,  was  given  and  signed  by  the  distributees  whose  names 
appear  to  the  same  except  the  said  Kitty  J. ;  that  her  name  was 
signed  by  the  said  R.  C.  Boney  as  her  agent,  upon  her  verbal 
authority;  that  the  name  of  the  said  Kitty  J.,  although  not 
written  by  her  to  said  deed  of  relinquishment,  was  knowingly 
and  freely  ratified  and  confirmed  by  her,  without  any  fraud  or 
imposition  practiced  upon  lier ;  that  said  Kitty  J.  had  received, 
by  way  of  advancement,  a  negro  girl ,  who  has  since  had  chil- 
dren, and  which  she  retains  under  the  agreement. 

The  material  portions  of  the  evidence  are  stated  in  the  opin- 
ion of  the  court. 

The  Chancellor,  on  the  hearing,  set  aside  the  deed  as  to  Mrs. 
HoUingsworth,  and  decreed  that  the  complainants,  as  her  heirs  at 
law,  be  invested  with  such  interest  as  they  would  have  taken  by 
descent ;  that  an  account  of  the  rents  be  taken,  &c.  The  de- 
cree of  the  Chancellor  is  assigned  for  error  in  this  court.  . 

Jonathan  Bliss,  for  plaintiffs  in  error  : 

1.  The  answers  deny  explicitly  the  fraud,  imposition  and 
abuse  of  confidence  charged  in  the  bill,  and  are  responsive  to 
the  bill  in  this  respect,  and  not  controlled  by  the  proof.  They 
allege  that  the  father  did  make  such  a  deed  as  represented  ; 
that  he  designed  it  to  take  effect,  at  least,  at  his  death  ;  that  he 
did  not  change  his  purpose,  but  continued  in  it  until  his  d^ath. 
Parker  proves  the  execution  of  the  deed,  the  purpose  of  the 
grantor  to  make  it,  his  subsequent  reference  to  it  as  effective 
and  "sufficient;"'  and  Jones'  testimony  authorizes  the  conclu- 
sion to  which  he  came,  that  the  grantor  sanctioned  it  again  just 
before  his  death. 

2.  There  are  not  wanting  authorities  to  show  that  the  deed 
might  well  be  regarded  as  effective.-—!  Johns.  Ch.  R.  329  ;  5 
ib.  224  ;  5  B.  &  C.  671;  2  Greenleaf's  Cruise,  note  1,  under 
pages  42-3,  title  32,  ch.  2,  §  64. 

3.  But  if  there  was  ignorance  or  misapprehension,  it  was 
common  to  both  parties,  and  to  all  the  heirs.  Ignorance  of  fact 
or  law,  if  the  fact  or  law  be  doubtful,  if  common   to  both  par- 
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ties,  will  not  vitiate  a  compromise,  especially  in  case  of  family 
nrrangeraeiits.— Nealo  v.  Neale,  1  Keen  (16  En.  Ch.  R.)  672  ; 
2  Atk.  587;  5  W.  &  S.  Ill  ;  G  Watts  48;  5  Peters  99;  2 
Rand.  442. 

4.  The  answers  deny  the  exercise  of  improper  influence  in 
the  procurement  of  the  release.  But  in  cases  of  family  arrange- 
ments, where  the  effect  is  to  promote  concord,  the  stringency  of 
the  rule  as  to  influence  seems  at  least  relaxed.  Were  it  not  so, 
perhaps  plausible  grounds  might  always  be  found  for  overturn- 
ing such  arrangements  ;  certainly  so,  if  the  fact  of  the  relation 
is  to  be  made  evidence  of  the  influence.  Yet  it  is  between  such 
parties,  an(|  to  uphold  such  arrangements,  that  the  courts  go 
farthest.— 1  Vesey  Jr.  19;  2  Eden  175;  7  Clarke  &  Fin.  318; 
2  Th.  425 ;  2  Leading  Cases  in  Eq.,  Part  2,  249,  250  to  2C6. 

5.  The  compromise  in  this  case  was  by  deed  acknowledged, 
and  it  cannot  be  set  aside,  unless  on  grounds  of  mistake  or  fraud 
clearly  made  out. — G  Munford  406  ;  Thomas  v.  Roberts,  2 
Bibb  313;  1  Watts  216;  6  Watts  421  ;  1  W.  &  S.  425;  8 
lb.  31 ;  2  Paige  278  ;  3  Dana  5.  The  facts,  in  reference  to 
the  deed  from  the  f\ither  and  his  int(  nt,  were  before  the  grantor, 
and  she  joined  in  giving  effect  to  that  intention  with  a  knowl- 
edge of  the  supposed  defect  in  the  deed  from  the  father ;  other- 
wise, there  could  have  been  no  occasion  for  any  aid  from  a  re- 
lease. 

6.  The  execution  of  a  release  of  one  party,  is  a  sufficient 
consideration  for  a  promise  or  release  by  the  other,  even  if  the 
supposed  right  released  is  invalid. — 11  Conn.  12;  17  tb.  611  ; 
11  Verm.  483;  4  Met.  270. 

R.  H.  Smith,  contra  : 

If  one,  in  ignorance  of  his  right  to  an  estate,  release  it,  or  if 
his  right  be  concealed  from  him,  the  release  will  be  set  aside  on 
the  ground  of  mistake. — 1  Story's  Eq.  §  130,  and  note.  So,  if 
the  parties  are  not  mutually  ignorant,  a  court  of  chancery  will 
never  hold  them  bound  ;  they  must  act  with  full  knowledge  of 
all  the  doubts  and  difficulties  that  do  arise.  Transaction*  are 
not  to  be  treated  as  binding,  even  as  family  arrangements,  when 
the  doubts  existing,  as  to  the  rights  alleged  to  be  compromised, 
are  not  presented  to  the  party  interested. — lb.  §  131.  And 
these  principles  are  of  peculiar  force,  when  mutual  trust  and 
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confidence  are  reposed  between  the  parties.  In  such  cases,  the 
law  requires  the  utmost  degree  of  good  faith  in  all  transactions. 
lb.  §  §  217,  218.  If  it  is  not  employed,  the  transaction  is  a 
fraud,  an  actual  fraud.  Confidence  and  afiection  are  not  to  be 
repaid  by  hard  bargains  ;  and  an  administrator,  with  title  deeds 
in  his  possession,  and  the  confidence  of  a  sister  in  his  word,  is 
not  to  make  advantages  of  her.  In  such  cases,  courts  of  equity 
go  much  beyond  the  doctrine  applicable  to  mistakes  and  actual 
fraud. — lb.  §  307.  If  confidence  is  reposed,  it  must  be  faith- 
fully acted  upon,  and  preserved  from  any  intermixture  of  impo- 
sition. If  influence  is  acquired,  it  must  be  kept  free  from  the 
taint  of  selfish  interests,  and  cunning  and  over-reaching  bar- 
gains. If  means  of  personal  control  are  given,  they  must  al- 
ways bo  restrained  to  purposes  of  good  faith  and  personal  good. 

In  such  cases,  courts  of  equity  do  sit  to  enforce  a  technical 
morality. — //;.  308.  The  court,  acting  in  aid  of  general  mor- 
als, will  grant  relief  in  all  cases  where  confidence  is  reposed  and 
abused.— 75.  §  §  122,  123,  124  125, 128,  321,  323,  and  notes; 
72  Law  Library,  pp.  73,  255,  256,  257 ;  Leonard  v.  Leonard, 
2  Ball  &  B.  171 ;  Maddeford  v.  Austwick,  1  Simon  89.  The 
unreasonableness  of  the  transaction  itself  implies  fraud. — 1 
Story's  Eq.  §  128. 

2.  The  facts  do  not  leave  the  fraud  to  inference,  and  do  not 
leave  the  case  to  stand  on  the  doctrines  of  mistake  or  implied 
fraud,  but  plainly  establish  a  fraud.  There  was  no  family. set- 
tlement. The  sons  took  all,  and  gave  nothing.  They  knew  the 
deed  was  not  good,  as  a  deed,  nor  intended  to  take  effect  as 
such,  and  their  answer  shows  it  ;  nor  was  it  as  a  will.  They 
had  it  in  possession  ;  Mrs.  HoUingsworth  was  on  a  visit  to  the 
paternal  mansion,  in  the  midst  of  sorrow,  when  any  representa- 
tion that  her  deceased  father  intended  or  wished  the  act,  would 
be  of  improper  and  controlling  influence.  The  time,  the  occa- 
sion, were  not  only  unsuited  to  such  a  transaction,  but  their  se- 
lection is  proof  of  the  advantage  sought.  The  representation 
made  was  false,  as  is  well  shown  by  the  Chancellor's  decree ; 
the  execution  of  the  deed  in  Mrs.  Hollingsworth's  name  shows  a 
double  fraud  :  first,  to  commit  Mrs.  HoUingsworth  to  their 
signing  her  name  to  the  deed  of  release;  second,  to  use  her  assent 
as  an  influence  on  the  others.  That  it  was  a  pre-couceived 
plan,  is  shown  by  the  conference  with  Dr.  Jones,  the  prcpara- 
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tion  of  tbc  papers,  and  then  the  relinquishment  to  the  land,  and 
then  the  pretended  agreement  about  hotch-pot,  for  which  de- 
fendants do  not  pretend  to  show  the  semblance  of  an  authority. 
The  answers  were  evidently  drawn  to  create  the  impression  that 
the  other  children  had  been  advanced  in  slaves,  and  that  plain- 
tiffs  in  error  had  not ;  but  it  turns  out  that  the  sons  had  been 
advanced,  each  of  a  slave  of  greater  value  than  the  slave  given 
to  each  daughter.  This  evasion  is,  of  itself,  sufficient  to  throw 
doubt  on  the  answers. 

As  to  the  delivery  of  tlie  deed,  the  answers  themselves  admit 
there  was  no  delivery,  and  Parker,  the  subscribing  witness, 
proves  there  was  none,  and  the  conduct  of  Wirabeck  Boney,  in 
reference  to  the  estate,  proves  that  he  did  not  intend  to  pass  the 
estate  by  deed.  His  remarks  to  Dr.  Jones  were  no  act  of  de- 
livery ;  they  were  merely  a  reference  to  what  he  had  done,  and 
not  an  act  perfecting  the  deed.  They  were  the  mere  expression 
of  opinion  as  to  the  validity  of  the  act ;  and  it  is  evident  his 
idea  was  that  the  deed  would  do  to  pass  the  estate  after  his 
death,  probably  not  knowing  that  a  will  of  real  estate  required 
three  witnesses.  Delivery  is  an  act  necessary  to  the  perfection 
of  a  deed.  It  is  conceded  that  a  delivery  may  be  good,  though 
not  made  to  the  grantee.  It  may  be  to  another  for  him,  or  it 
may  be  by  some  other  act,  such  as  placing  the  deed  on  a  table, 
&c.  And  it  is  conceded  that,  when  the  act  of  delivery  is  onco 
done,  the  immediate  taking  possession  of  the  deed,  and  reten- 
tion by  the  grantor,  will  not  prevent  its  operation  ;  but  if  every 
case  cited  by  plaintiffs  in  error  be  examined,  it  will  appear  that 
there  was  an  act  of  delivery,  although  very  loose  language  is 
employed  by  some  of  the  judges  in  these  cases. — 2  Green.  Ev. 
297  ;  Frit^bie  v.  McCarty,  1  S.  &  P.  61,  64  ;  14  Ala.  131  ; 
12  ib.  739;  Moon  v.  Collins,  4  Dev.  384. 

But  suppose  the  deed  was  delivered,  and  of  full  effect.  The 
consequence  would  be,  that  plaintiffs  in  error  would  have  been 
thereby  advanced,  and  they  would  have  been  constrained  under 
our  statute  to  have  brought  the  value  of  the  lands  into  hotch- 
pot, or  received  no  farther  portion  of  their  father*8  estate  ;  and 
they  sav  in  their  answers  that,  when  the  deeds  were  made,  the 
land  was  worth  more  than  when  they  answered.  Dr.  Jones' 
deposition  shows,  that  decedent  intended  equality  among  his 
children.     He  wished  his  sons  to  have  the  land  probably,    but 
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"the  law  would  do  the  balance";  and  the  law  would  equalize  by 
the  doctrine  of  hotch-pot,  and  there  is  nothing  better  known  by 
the  people  at  large,  than  the  law  of  advancements  and  hotch-pot. 

The  representation  made  l)y  plaintiffs  in  error  to  procure  the 
release,  &c.,  was,  that  the  father  said,  "as  to  the  residue  of 
his  property,  not  embraced  in  said  deeds  and  not  given  off,  the 
law  would  divide  it,"  &c.;  and  afterwards  the  answers  say 
plaintiffs  in  error  made  no  other  representations  than  as  above 
set  forth.  The  representation  made  was  not  only  different,  but 
the  reverse  of  what  decedent  did  say.  The  particularity  with 
which  they  represented  the  decedent  as  speaking  of  the  resi- 
due of  his  property,  shows  how  cautiously  they  were  guarding 
against  the  effect  of  an  advancement,  and  shows  that  they  were 
probably  dealing  with  their  sisters  under  advice  of  counsel. — 
Fraudulent  representations  were  made,  to  prevent  accounting 
for  the  value  of  the  lands  as  an  advancement ;  and  Mrs.  Hol- 
lingsworth's  name  was  signed  to  the  pretended  agreement,  and 
no  authority  whatever  is  shown  for  doing  it. 

Plaintiffs  in  error  insist  that  the  deed  of  their  father  was 
good,  and  upon  that  idea  got  the  release.  If  so,  they  must  ac- 
r.ount  for  the  value  of  the  lands  as  an  advancement-  The  bill  is 
tramed  to  meet  either  aspect  of  the  case;  there  is  a  general 
prayer.  One  or  other  of  the  grounds  must  prevail.  The  fa- 
ther's was  a  deed,  or  it  was  not.  If  it  was,  we  recover  under 
the  law  of  hotch-pot ;  if  it  was  not,  the  relinquishment  was 
fraudulently  obtained.  Upon  either  ground,  the  decree  accom- 
plishes precisely  the  same  thing. 

GOLDTHWAITE,  J.— The  object  of  the  bill  is,  to  set 
aside  a  deed  of  relinquishment  made  by  Kitty  J.  HoUingsworth 
to  Wm.  G.  and  R.  C-  Boney.  This  application  is  based  upon 
allegations  of  fraud,  consisting  of  false  representations  of  ma- 
terial facts,  and  abuse  of  confidence  reposed  by  Mrs.  HoUings- 
worth in  the  grantees,  who  were  her  brothers. 

It  certainly  requires  no  citation  of  authority  to  show  that,  if 
the  deed  which  it  was  the  object  of  the  bill  to  annul  was  ob- 
tained by  the  false  representations  of  the  other  party,  and  by 
false  representations  we  mean  those  made  with  an  intent  to  de- 
ceive, a  court  of  equity  would  not  hesitate  to  set  it  aside  ;  and 
the  power  of  that  court  to  grant  relief  is  equally  clear,  where 
85 
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an  innocent;  roisrcpresentntion  is  made  by  one  party  through 
mistake  of  a  material  fact,  constituting  an  inducement  to  the 
act  of  the  other  party,  and  in  relation  to  a  matter  in  which 
such  party  may  fairly  he  presumed  to  trust  to  the  representation 
of  the  other.  If  there  is  just  reason  to  believe  that  tho  act 
has  been  done  upon  the  faith  of  the  representation,  and  that  the 
party  has  been  misled  by  it  to  his  prejudice,  however  honestly 
tho  statement  may  have  been  made,  it  aifords  just  ground  for 
the  interposition  of  chancery. — Story's  Eq.  §  §  102,  198. 

The  ground  upon  which  equity  interferes  in  the  last  case,  is, 
that  the  misrepresentation  has  operated  to  deceive,  and  it  is 
therefore  regarded  as  constructive  fraud  ;  but  we  apprehend 
the  jurisdiction  in  such  cases  might  more  properly  rest  on  the 
ground  of  mistake. 

There  is  also  another,  and  a  very  comprehensive  class  of  ca- 
ses, in  which  equity  looks  to  the  peculiar  situation  which  the 
parties  occupy  towards  each  other,  and  if  one  occupies  a  rela- 
tion from  which  an  unusual  degree  of  confidence,  affection,  or 
sense  of  duty  naturally  springs,  the  utmost  degree  {uberrima 
fides)  is  demanded. — Story's  Eq.  §  218;  and  when  this  relation 
does  exist,  says  Judge  Story,  courts  of  equity,  acting  upon  this 
superinduced  ground,  in  aid  of  general  morals,  will  not  suffer 
one  party,  standing  in  a  situation  of  which  he  can  avail  himself 
against  the  other,  to  derive  advantage  from  that  circumstance  ; 
for  it  is  founded  in  a  breach  of  confidence. — Story's  Eq.  §  308. 
If  there  is  any  misrepresentation  of  a  material  fact,  or  any 
just  suspicion  of  artifice  or  undue  influence,  courts  of  equity 
will  interpose  and  pronounce  the  transaction  void,  and  as  far  as 
possible  restore  the  parties  to  their  original  rights. — Story's 
Eq.  §  218. 

Again  ;  it  is  well  settled,  that,  where  the  relations  of  attor- 
ney and  client,  guardian  and  ward,  principal  and  agent,  exist, 
the  duty  devolves  upon  the  party  in  whom  the  trust  is  reposed, 
of  showing  that  the  contract  is  in  every  respect  just,  fair  and 
equitable ;  and  the  principle  which  we  think  deducible  from  the 
authorities,  applies  to  all  cases  from  which  peculiar  confidence 
or  influence  naturally  results  ;  and  where  he  who  takes  the  gift, 
or  makes  the  bargain,  occupies  this  relation  towards  the  other 
party,  it  lies  upon  him  to  prove  his  bargain,  or,  in  other  words, 
that  he  has  dealt  with  th«  other  party   with    the  utmost  good 
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faith,  taking  «o  advantage  of  his  influence,  but  representing 
everything  fairly. — Hunter  v.  Atkins,  3M.  &K.113;  McCor- 
mick  V.  Malin,  5  Black.  509.  Applying  these  principles  to  the 
case  before  us,  there  is  no  difficulty  in  arriving  at  a  correct  con- 
clusion. 

VVinbeck  Boney,  who  was  the  father  of  Mrs.  Hollingsworth, 
and  of  Wm.  G.  and  R.  C.  Boney,  who  were  his  only  sons, 
some  years  before  his  death  caused  to  be  prepared  a  deed  con- 
veying to  his  sons  in  fee,  in  consideration  of  love  and  affec- 
tion, the  land  which  he  then  owned,  and  of  which  he  subsequently 
died  in  possession.  To  this  deed  he  signs  his  name,  affixes 
his  seal,  and  causes  it  to  be  witnessed  as  signed,  sealed  and  de- 
livered ;  but  instead  of  actually  delivering  it,  he  files  it  away 
amongst  his  papers,  where  it  is  found  after  his  death.  When 
dying,  he  is  advised  by  his  physician  of  the  necessity  of  making 
a  final  disposition  of  his  worldly  affairs.  He  replies,  "that  he 
had  made  some  deeds  of  gift ;  they  were  bunglingly  done,  but 
he  reckoned  they  wo^ld  answer,  and  the  law  would  do  the  rest." 
After  his  death  Wm.  G.  Boney  administers  upon  his  estate ; 
a  deed  of  relinquishment  to  the  lands  is  prepared,  to  which  the 
name  of  Mrs.  Hollingsworth,  who  is  a  widow  residing  in  the 
State  of  Louisiana,  is  signed  by  R.'  C.  Boney,  who  resides  in 
the  same  State  ;  and  subsequently,  when  Mrs.  H,  is  on  a  visit 
to  Alabama,  she  ratifies  the  same  before  a  justice  of  the  peace. 
It  is  not  pretended  that  she  received  any  pecuniary  or  valuable 
consideration,  but  it  is  conceded  by  the  answers  of  both  Wm. 
G.  and  R.  C.  Boney,  that  the  deed  was  made  by  her  for  the 
purpose  of  carrying  out  the  wishes  of  her  deceased  father,  so 
that  the  sons  should  receive  the  lands  absolutely  and  subject  on- 
ly to  the  dower  of  the  widow  of  Winbeck  Boney.  The  an- 
swers are  silent  as  to  any  advancements  received  by  the  broth- 
ers in  the  life-time  of  the  deceased,  but  the  evidence  shows, 
that  while  Mrs.  H.  had  received  in  that  way  a  negro  girl,  the 
sons  had  each  received  a  negro  boy. 

These  are  the  material  facts,  and  it  is  too  clear  for  argument, 
that  whatever  may  have  been  the  intention  of  Winbeck  Boney, 
in  relation  to  the  lands,  his  sons  could  take  nothing  under  an  in- 
strument which  had  no  validity  as  a  deed  for  want  of  deUvery, 
and  none  as  a  will  for  want  of  the  necessary  number  of  witnesses. 
They  can  claim  under  the   deed  of  relinquishment  alone  ;    and 
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taking  into  consideration  the  position  they  occupy  towards  Mrs. 
HoUingsworth,  wo  think  that  proof  of  the  mere  execution  or 
ratification  of  tlie  deed,  so  far  as  she  is  concerned,  is  not  suffi- 
cient to  sustain  it.  Until  some  inducement  is  shewn,  the  law 
must  always  regard  with  suspicion  an  act  by  which  a  sister  di- 
vests herself  of  a  valuable  interest  in  favor  of  a  brother.  There 
may  be  no  fraud;  everything  may  be  honest  and  fair;  but  until 
the  act  is  satisfactorily  accounted  for,  the  inference  of  fraud, 
artifice  or  abuse  of  confidence,  is  so  strong,  that  we  think  equity 
should  always  relieve  against  it. 

In  the  present  case,  the  ties  of  afiection  and  confidence  re- 
sulting from  the  near  relation  of  the  parties,  it  is  reasonable  to 
suppose,  were  drawn  closer  by  the  recent  bereavement  ccmmoii 
to  both,  and  by  the  fact  that  the  sister  was  a  widow.  Unless, 
therefore,  a  sufficient  inducement  is  shown,  the  deed  must  be  set 
aside  as  to  Mrs.  HoUingsworth. 

How  stands  the  case  in  this  aspect  ?  The  answers  of  the 
brothers  allege,  that  it  was  the  intention  of  the  father  that  they 
should  have  the  lands  at  his  death  absolutely,  subject  only  to 
the  claim  of  the  widow  for  dower ;  and  if  this  was  the  cast-, 
and  Mrs.  H.,  fv^r  the  purpose  of  carrying  out  the  wishes  of  her 
deceased  parent,  without  any  artifice  or  abuse  of  confidence  on 
the  part  of  her  brothers,  thought  proper  to  relinquish  to  them 
her  interest  in  the  lands,  most  certainly  the  deed  must  be  sup- 
ported. 

But  this  is  not  the  case  made  by  the  record.  The  language 
used  by  Winbeck  Boney  on  his  death-bed,  as  detailed  by  Dr 
Jones,  the  witness  for  the  defendants  below,  is  very  different 
from  the  words  which  the  answer  alleges  were  spoken  on  that  oc- 
casion. The  expressions,  as  given  by  the  witness,  certainly 
leave  it  very  doubtful  as  to  what  were  the  intentions  of  Win- 
beck  Boney,  as  regards  the  disposition  of  the  lands  ;  and  they 
should  have  been  stated  to  Mrs.  HoUingsworth  as  they  were,  sc 
that  she  might  resolve  the  doubt  for  herself.  But  instead  of  this, 
the  answers  create  the  impression  on  our  mind  that  such  rep- 
resentations were  made,  as  would  leave  no  doubt  whatever  on  h(r 
mind,  that  the  wishes  of  her  father  were  as  alleged  in  the  aiiswerp. 

Under  these  circumstances,  the  deed  ought  not  to  be  sustaine-l, 
and  the  decree  of  the  Chancellor  is  affirmed ;  the  defendantf, 
W.  G.  and  R.  C.  Boney,  to  bo  taxed  with  the  costs  of  this  court. 


JUNE  TERM,  1853.  701 


Pool's  Ex'r  V.  Relfe  et  al. 


POOL'S  EXECUTOR  vs.  RELFE  et  al. 

1.  To  remoTe  the  bar  of  the  statute  of  limitations  after  it  is  complete,  the 
admission  must  extend  not  only  to  the'correctness  of  the  original  debt,  but 
also  to  a  present  willingness  or  liability  to  pay  it. 

2.  A  proposal  by  way  of  compromise  to  pay  the  ^principal,  if  the  creditor 
would  lose_the  interest,  is  not  sufiBcient  to  remove  the^bar  of  the  statute  af- 
ter it  is  complete. 

3.  A  letter  containing  an  offer  of  compromise  held  not  to  be  a  condition.al 
promise  such  as  would  become  binding'and  i*emove  the  bar  of  the  statute 
on  proof  of  the  facts  denied  in  it. 

Appeal  from  the  Chancery  Court  of  Lowndes. 
Heard  before   the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  David  H.  Kenyon,  as  executor  of 
Solomon  Pool,  deceased,  against  the  appellees,  who  are  alleged 
to  be  the  brothers  and  sisters  of  William  T.  Relfe,  deceased, 
and  as  such  his  heirs  at  law.  It  alleges  that  said  Pool  became 
surety  of  said  William  T.  Relfe  on  a  guardian's  bond  ;  that 
said  Relfe  afterwards  made  default  as  guardian,  and  a  judgment 
was  recovered  on  said  bond  against  the  obligors  for  the  sum  of 
$327  QS  ;  that  complainant,  as  executor  of  said  Pool,  had  been 
compelled  to  pay  said  judgment ;  and  that  the  defendants  had 
received  out  of  the  estate  of  said  Wm.  T.  Relfe,  their  brother, 
more  than  enough  to  repay  it. 

The  answers  admit  the  case  made  by  the  bill,  and  rely  upon 
the  statute  of  limitations  as  a  defence.  To  remove  the  bar  of 
the^statute  the  plaintiff  replied  a  subsequent  promise,  and  ad- 
duced in  evidence  a  letter^from  Montgomery  S.  Relfe,  one  of  the 
defendants,  the  material  portions  of  which  are  stated  in  the 
opinion  of  the  court.  The'Chancellor  held  the  letter  not  suffi- 
cient to  remove  the  bar  of  the  statute,  and  dismissed  the  bill ; 
and  his  decree  is  now  assigned  for  error. 

L  B.  Stone,  for  appellant : 

1.  The  Chancellor  misconceived  the  true  force  and  meaning 
of  the  letter.  It  is  not  a  mere  peace  offering,  or  proposition  to 
compromise  :  it  is   predicated  of  existing  facts,    and  therefore 


702  ALABAMA. 


Pool's  Ex'r  T.  Relfe  et  »1. 


admissible  in  evidence  ;  it  is  a  distinct  admission  of  the  correct- 
ness of  the  demand,  and  an  offer  to  pay  it. — 20  Johns.  576  ;  2 
Phil.  Ev.  221,  222  ;  1  Green.  Ev.  ^  192 ;  22  E.  C.  L.  R.  355, 
447;  14  Ala.  476;  20  ib.  105,  147. 

2.  The  letter  amounts  to  a  conditional  promise  to  pay  ;  and 
as  the  proof  shows  that  the  event  has  happened  upon  which  the 
promise  depends,  to-vvit :  that  the  writer  has  received  property 
from  his  brotlier's  estate  sufficient  to  pay  it,  the  promise  becomes 
absolute,  and  plaintiff  is  entitled  to  recover. — Angell  on  Lim. 
249  to  254. 

Geo.  W.  Stone,  contra  : 

1.  The  complainant's  claim  is  barred  by  the  statute  of  limi- 
tations.— Hatfield  v.  Montgomery,  2  Porter  58;  Jolmson  v. 
Johnson,  5  Ala.  99  ;  Juzan  v.  Toulmiri,  9  Ala.  663;  Wood  v. 
Wood,  3  Ala.  762;  Lansing  v.  Starr,  2  Johns.  Ch.  150; 
Demarest  V.  Wynkoop,  3  Johns.  Ch.  136;  10  Wh(^atonl76; 
6  Johns.  Ch.  289. 

2.  The  letter  contains  no  promise  or  admission  of  a  debt  suf- 
ficient to  take  the  case  out  of  the  statute  ;  it  is  but  an  offer  to 
compromise. — Allen  v.  Roberts,  2  Bibb  99  ;  Gibbs  v.  Wright, 
14  Ala.  465  ;  Angell  on  Limitations  227  to  245,  and  authorities 
there  collated. 

PHELAN,  J. — The  case  made  by  the  bill  is  admitted  in 
effect  by  the  answer,  and  the  deft-iice  is  rested  upon  the  statute 
of  limitations.  To  this  defence  the  complainant  replies  a  sub- 
sequent promise,  and  relies  upon  the  contents  of  a  letter  written 
by  the  defendant,  Montgomery  S.  Rtlfe.  'I'his  narrows  the 
whole  controversy  down  to  a  question  as  to  the  true  import  and 
construction  of  the  terms  of  this  letter. 

We  do  not  understaml  the  appellant  to  controvert  the  cor- 
rectness of  the  rule  now  generally  adopted,  and  which  this  court 
has  laid  down  in  the  recent  cases  of  Townes  &  Nooe  v.  Fcr- 
gusson,  20  Ala.  147,  and  Ross  v.  Ross,  ib.  106,  that  an  admis- 
sion to  remove  the  bar  of  the  statute  of  limitations,  where  the 
bar  is  complete,  must  not  only  extend  to  the  correctness  of  the 
original  debt,  but  also  to  a  present  willingiiess  or  liability  tu  pay 
it;  but  he  insists,  that  the  letter  of  the  appellee  properly  con- 
strued  amounts  to  this. 
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Let  us  then  come  to  the  consideration  of  this  letter.  We 
may  observe  at  the  outset,  that  it  was  written  after  this  bill 
was  filed,  and  while  the  suit  was  in  progress. 

In  this  letter  Relfe  sa3'^s  to  the  complainant,  speaking  of  an 
offer  he  had  made  through  the  attorney  of  the  latter  :  "  I  of- 
fered to  pay  you  the  money  that  your  father's  estate  had  to  pay 
for  my  brother  William,  without  interest,  for  this  reason  :  that 
my  brother's  estate  was  insolvent — neither  my  brother  nor  my- 
self received  one  dollar  from  it,  &c.  Therefore,  I  thought  it 
would  bo  equitable  for  us  to  divide  the  loss."  *  *  "  j  jjave 
consulted  able  attorneys  about  the  matter,  and  it  is  against  their 
advice  that  I  offer  to  make  the  compromise.  They  say  that  it 
is  uncertain  whether  I  am  bound  for  the  debt  or  not,  but  I  do 
not  want  you  to  lose  anything  by  my  brother's  estate  ;  therefore 
I  make  you  the  offer  of  ^328,  that  you  actually  paid  out.  If 
you  will  compromise,  I  will  pay  you  $328  on  the  first  day  of 
January  next,  bearing  interest  from  the  time  that  your  attorney 
informed  me  that  he  had  the  business  in  hand.  I  hope  that  you 
will  accede  to  my  proposition." 

To  this  letter  he  adds  a  postscript,  saying :  "I  would  not 
have  insisted  on  your  losing  the  interest,  had  not  my  brother's 
estate  been  insolvent ;"  repeats  that  his  attorneys  had  advised 
him  not  to  compromise,  "  but  for  reasons  already  stated  I  pro- 
pose to  do  so.  I  hope  you  will  accede  to  my  pi'oposition." — 
*  *•  "  Your  terms  of  settlement  we  cannot  accept.  If  I 
had  any  of  my  brother's  property  in  hand,  and  was  not  already 
a  loser  by  the  estate,  I  would  not  expect  you  to  lose  the  interest." 
It  is  argued,  that  here  is  a  distinct  admission  that  the  sum  of 
$328  was  paid  by  Pool  for  Relfe's  intestate,  and  that,  although 
this  was  accompanied  with  a  proposition  to  compromise,  this 
cannot  prevent  it  from  being  hold  to  be  an  admission  of  the  truth 
of  that  fact,  as  the  statement  of  it  as  a  fact  was  in  no  wise  es- 
sential to  the  proposition  to  compromise  ;  that  it  was  gratuitous- 
ly made,  and  ought  to  be  received  as  proof  of  the  admitted 
fact,  whether  the  proposal  to  compromise  be  accepted  or  not. 
Concede  this  to  be  so,  and  what  does  it  amount  to  1  It  simply 
amounts  to  an  admission  on  the  part  of  Relfe  that  Pool  did  pay 
for  his  intestate  the  $328,  as  charged  in  the  bill,  many  years 
ago.  But  this  is  no  more  than  an  admission  of  the  correctness 
of  the  original  debt  or  demand,  and  this  will  not  sufiice  to  remove 
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the  bar  of  tho  statute.  Ono  thing  more  is  necessary,  and  that 
is  the  admission  of  a  willingness,  or  of  an  existing  liability  to 
pay  that  debt,  and  such  an  idea,  instead  of  finding  support  in 
the  terms  of  that  letter,  is  plainly  excluded  and  repelled  by 
them. 

The  letter,  in  few  words,  amounts  to  this  :  "  I  admit  that 
you  paid  for  my  brother  the  $328,  as  you  allege  in  your  bill, 
many  years  ago,  in  North  Carolina.  It  is  not  equitable  that  you 
should  lose  both  debt  and  interest.  I  will  divide  the  loss  with 
you,  and  if  you  will  lose  the  interest,  I  will  pay  the  principal ; 
and  I  make  this  offer  expressly  by  way  of  compromise^  for  my 
attorneys  have  advised  me  that  I  can  probably  defeat  your  suit 
altogether." 

If  such  a  proposal  as  this  can  be  construed  to  amount  to  the 
admission  of  the  debt  of  $328  as  an  existing  debt,  or  of  a  wil- 
lingness to  pay  that  sum  as  a  debt  carrying  of  course  as  such 
the  interest  which  had  accrued  upon  it  from  the  time  when  it 
was  first  due,  then  it  would  be  difficult  to  frame  a  proposal  for  a 
compromise,  admitting  the  original  justness  of  plaintifi''8  demand 
at  all,  which  would  not  involve  also  such  an  admission  as  would  re- 
move the  bar  of  the  statute.  But  it  will  not  bear  any  such  con- 
struction. An  offer  to  pay  $328,  in  full  satisfaction  of  that  sum 
and  9  or  10  years  interest  upon  it,  is  a  very  different  thing  from 
an  admission  that  the  debt  and  interest  are  both  due,  and  that 
the  party  is  willing  to  pay  both.  The  offer  is  a  plain  and  dis- 
tinct one ;  and  any  construction  that  would  carry  its  effect  be- 
yond what  is  plainly  intended,  would  work  injustice,  and  greatly 
discourage  offers  of  compromise.  The  offer  was  to  pay  the 
$328  in  full  satisfaction  of  the  claim.  This  the  appellant 
thought  proper  to  decline,  and  pursue  his  supposed  rights  by  due 
course  of  law,  and  he  must  take  the  consequence. 

Nor  is  there  any  ground  furnished  by  this  letter  upon  which 
to  argue  that  the  offer  to  pay  is  a  conditional  one,  which  becomes 
binding  when  it  is  shown  that  the  respondent  had  received  pro- 
perty from  his  brother's  estate.  The  statement  that  he  had  re- 
ceived none  may  be  shown  to  be  false,  and  yet  not  alter  the  nature 
of  his  proposal.  He  makes  that  the  pretence  or  reason  why 
ho  docs  not  offer  more.  But  the  extent  and  nature  of  the  offer, 
and  not  his  pretence  or  reason  for  making  it,  must  govern  the 
extent  and  nature  of  his  liability. 
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The  Chancellor  very  properly  decided  that  the  replication  of 
a  subsequent  promise  to  the  plea  of  the  statute  of  limitations, 
was  not  supported  by  this  letter,  and  dismissed  the  bill. 

The  decree  below  is  affirmed. 


FURLOW'S  ADM'R  vs.  MERRELL. 

1.  When  a  paper  is  appended  to  the  answer  to  an  interrogatory,  and  the  in- 
terrogatory itself  is  not  set  out  in  the  record,  the  Appellate  Court  will 
presume,  against  the  plaintiflF  in  error,  that  the  answer  was  responsive  to 
the  interrogatory ;  and  plaintiff  in  error  being  thus  held  to  have  called 
for  the  production  of  the  paper,  he  dannot  object  to  its  having  been  read 
in  evidence  by  defendant. 

2.  A  testator  bequeathed  a  slave  to  one  of  his  daughters,  by  her  maiden 
name,  "entirely  for  her  and  her  children,"  and  gave  others  specific  lega- 
cies of  slaves  with  incumbrances  on  them:  Held,  that  the  word  "  entire- 
ly "  did  not  exclude  the  marital  rights  of  the  husband,  but  had  reference 
only  to  the  quantity  of  the  estate  which  the  legatee  took  as  compared  with 
the  others ;  that,  if  she  was  unmarried  at  the  time  the  will  took  effect,  she 
took  a  life  estate  only,  with  remainder  to  her  children ;  but  if  she  wag 
then  married  and  had  children,  she  took  an  absolute  estate  jointly  with 
them. 

3.  In  detinue  by  the  husband's  administrator,  after  the  death  of  the  wife, 
for  a  slave  bequeathed  to  her  by  her  maiden  name,  "  entirely  for  her  and 
her  children,"  the  will  was  construed  to  give  her  a  life  estate  only  if  she 
was  unmarried  when  the  will  took  effect,  but  an  absolute  estate  jointly 
with  her  children  if  she  was  then  married  and  had  any  ;  and  the  record 
contained  no  evidence  that  she  was  then  married  :  Held,  that,  construing 
the  bill  of  exceptions  moat  strongly  against  the  plaintiff  in  error,  it  would 
be  presumed  that  she  was  then  unmarried. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Robert  Dougherty, 

Detinue  by  the  plaintift'  in  error,  as  administrator  of  John 
Furlow,  deceased,  for  a  slave  named  Sam. 

On  the  trial  a  bill  of  exceptions  was  allowed,  by  which  the 
following  facts  appear  :  The  plaintiff  proved  that  his  intestate, 
John  Furlow,  had  possession  of  the  slave  in  controversy  for  sev- 
eral years  in  the  State  of  Georgia,  to- wit :  from  about  1832  up 
to  the  time  of  his  death  in  1840  or  1841,  and  that  the  property, 
86 
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with  other  slaves  then  went  into  tho  possession  of  his  wife, 
Cynthia  Furlow,  and  continued  tlierein  while  she  resided  in 
Georgia,  and  until  after  her  removal  to  Alabama  in  1843,  after 
which  she  mortgaged  the  negro  Sam  to  the  defendant ;  that  sub- 
sequent to  the  decease  of  said  Cynthia  Furlow,  a  bill  was  filed 
in  behalf  of  her  administrator,  against  the  defendant,  Merrcll, 
praying  tho  sale  of  said  negro  to  satisfy  said  debt,  and  that 
the  balance  he  paid  to  such  administrator  ;  that  a  decree  was 
made  to  that  effect,  and  a  sale  made  at  which  the  defendant  be- 
came the  purchaser. 

The  defendant  gave  in  evidence  the  will  of  George  M.  Hill, 
the  father  of  the  said  Cynthia  Hill,  in  which  is  found  this 
clause :  "  I  give  to  my  daughter,  Cynthia  Hill,  one  negro  girl, 
named  Ann,  together  with  all  her  increase,  entirely  for  my 
daughter's  beneiit  and  her  children  j"  and  then  offered  evi- 
dence showing  that  the  slave  in  question  was  the  sou  of  the  said 
negro  girl  Ann. 

Tho  defendant  offered  in  evidence  the  fifth  interrogatory  pro- 
pounded to  a  vritness  named  A .  Bartlett  and  the  answer  thereto. 
The  plaintiff  objected  *;o  this  evidence,  "  on  the  ground  that  the 
answer  vrr.s  not  responsive  to  the  question,  and  because  the  same 
was  illegal  and  irrchvant,  the  onestion  being  as  to  a  will  of 
George  M.  Hill,  and  the  answer  as  to  a  will  of  George  M.  Hill; 
but  which  objections  were  overruled,  and  the  defendant  excep- 
ted." The  interrogatory  and  answer  are  as  follows  :  "  Please 
look  upon  tho  paper  shown  to  you,  purporting  to  be  a  copy  of 
the  will  of  the  said  George  M.  Hill,  and  state,  if  you  were 
present  when  said  will  was  executed,  who  executed  the  same  1 
at  what  time  1  and  who  were  the  subscribing  witnesses  to  said 
will  1  Please  examine  the  said  will,  and  state  if  the  woman 
Ann  therein  bequeathed  is  the  same  Ann  about  whom  you  have 
been  testifying  1  How  long  had  the  said  John  Furlow  and  Cyn- 
thia Furlow,  cUlas  Cynthia  Hill,  been  living  together  before  said 
will  was  executed  ?  Why  was  said  woman  Ann  bequeathed  to 
said  Cynthia  by  the  name  of  Cynthia  Hill,  instead  of  Cynthia 
Furlow  1  How  many  children  did  the  said  Cynthia  have  at  that 
time,  and  what  were  their  names  1  Were  they  called  by  the 
name  of  Furlow  or  Hill  ?" 

"  Witness  says  he  has  looked  upon  the  paper  shown  him  pur- 
porting to  be  a  copy  of  the  will  of  George  Hill ;  was  present 
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when  the  will  was  made  ;  it  was  written  by  Charles  A.  Dennis. 
Hill  made  his  will  with  the  expectation  of  going  to  the  Indian 
war,  in  Gen.  Floyd's  army;  Wm.  Ingram  and  witness  were 
witnesses  to  the  will ;  does  not  remember  that  there  was  any 
other  witness  thereto ;  the  woman  Ann  named  in  the  will  is  the 
woman  about  whom  I  have  testified  above  ;  does  not  remember 
now  whether  Furlow  was  married  to  his  wife  Cynthia  at  the 
time  the  will  was  made,  but  thinks  he  was." 

"  In  support  of  the  objection,  and  before  the  decision  of  the 
court  thereon,  the  plaintiff  offered  and  read  to  the  court  the  an- 
swer to  the  fourth  cross  interrogatory  to  the  same  witness,  as 
follows  :  "  Witness  says  that  he  is  about  eighty  four  years  old  ; 
cannot  see  to  read  without  the  aid  of  spectacles,  but  with  it 
can  read  to  my  own  satisfaction  ;  with  the  aid  of  glasses  wit- 
ness can  read  plain  writing;  witness  admits  that  he  has  not 
read  the  paper  purporting  to  be  a  copy  of  George  Hill's  v/ill, 
but  recollects,  upon  hearing  it  read,  ihat  it  is  the  will  of  George 
Hill ;  witness  further  states  that  Wm.  3.  Carter  has  just  read 
over  the  paper  purporting  to  be  a  copy  of  the  will  of  George 
Hill ;  witness  states  further  that  he  vecoliects  dictinctly  to  have 
been  acquainted  with  George  M.  Hill,  was  present  when  he  died, 
and  that  he  is  the  mars  about  whom  he  has  been  testifying,  and 
about  whom  inquiry  has  been  so  often  made  in  these  interroga- 
tories, evincing  that  the  witness  did  not  speak  of  the  will  a  copy 
of  which  is  hero  set  out."  (Here  follows  a  copy  of  the  will 
signed  by  George  Hill,  and  attested  by  Sally  E.  P.  Ingram, 
Thomas  Ingram  and  witness.) 

The  first  bequest  contained  in  the  will  is  to  his  daughter  Cyn- 
thia, and  has  already  been  stated.  The  will  then  proceeds,  as 
follows  : 

"  2nd.  I  give  and  bequeath  unto  my  daughter,  Ruth  Molsey, 
one  negro  girl  named  Betsey  and  all  her  increase. 

"  3rd.  I  give  and  bequeath  unto  my  son.  Manning  D.  Hill, 
fifty  dollars. 

"4th.  I  give  and  bequeath  to  my  grand-son,  John  M.  Hill, 
son  of  Manning  D.  Hill,  one  negro  gin  Chany,  her  first  child  to 
be  the  property  of  Mary  Hill,  daughter  of  Manning  D.  Hill, 
and  all  the  rest  of  her  (Chany's)  increase  to  be  the  property  of 
the  above  named  John  M.  Hill ;  which  negro  girl  is  to  be  for  the 
use  of  Manning  D.  Hill  his  life-time,  but  at  his  death  to  be  di- 
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rectly  given   up  to   John  M.   Hill  and  considered  his  prop- 
erty. 

"  Cth.  I  give  and  bequeath  to  my  grand-daughter,  Minerva 
Hill,  one  negro  girl  Crcsa,  with  all  her  increase,  to  the  said  Mi- 
nerva Hill  and  heirs. 

"  6th.  I  give  and  bequeath  the  first  issue  of  my  negro  wo- 
man, Suckey,  from  this  day  to  Martha  Lyon  Hill,  daughter  of 
Manning  D.  Hill. 

"  7th.  My  negro  woman,  Suckey,  is  to  bo  kept  by  my  wife, 
Mary  Hill,  during  her  life-time,  together  with  all  and  singular 
the  residue  of  my  negroes  and  all  my  personal  property,  and  I 
do  hereby  make  and  ordain,  &c." 

This  will  is  dated  the  5th  day  of  October,  1813,  and  pur- 
ports to  have  been  proved  the  6th  day  of  June,  1814. 

The  bill  of  exceptions  goes  on  as  follows  : 

"  The  plaintiff  waived  the  necessity  of  the  certificate  of  the 
judge  to  the  alleged  copy  will  annexed,  and  admitted  that  W. 
B.  Carter  was  the  proper  ordinary;  upon  which  the  defendant 
offered  to  read  in  evidence  the  annexed  paper  purporting  to  be  a 
copy  of  the  will  of  George  Hill,  which  annexed  paper  was  at- 
tached to  the  deposition  of  Allen  Bartlett,  with  the  certificates 
and  endorsements  thereon.  To  the  reading  of  which,  severally 
and  collectively,  the  plaintiff  objected,  and  stated  the  ground  of 
his  objection :  1st,  that  it  did  not  purport  to  be  the  will  of 
George  M.  Hill  inquired  after;  2nd,  because  of  the  uncertain- 
ty of  the  proof  as  to  the  identity  of  the  will  and  of  the  testa- 
tor, the  will  deposed  to  being  attested  by  only  two  witnesses  and 
that  offered  in  evidence  was  attested  by  three ;  3rd,  because 
there  was  no  suflncient  evidence  of  probate,  or  of  the  same  hav- 
ing been  probated,  that  there  was  no  such  evidence  offered  as 
would  authorize  the  reading  of  said  paper  as  a  >vill,  no  letters 
testamentary  or  of  administration  with  the  will  annexed  ;  and 
4th,  because  the  bequest  was  to  Cynthia  Hill,  when  there  was 
no  such  person  in  existence,  her  rights  being  merged  in  her  hus- 
band, John  Furlow :  but  which  objections  were  severally  over- 
ruled by  the  court,  and  the  said  paper  and  endorsements  and 
certificates  read  in  evidence ;  to  all  of  which  the  plaintiff  sev- 
erally excepted." 

Upon  this  state  of  proof,  the  court  charged  the  jury,  that  the 
will  gave  a  separate  estate  to  Cynthia  Furlow,  alias  Cynthia 
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Hill,  and  excluded  the  marital  rights  of  the  husband  ;  and  that 
no  such  estate  vested  in  John  Furlow  as  would  authorize  his  ad- 
ministrator to  recover,  and  they  must  find  for  the  defendant ;  to 
which  charge  the  plaintiff"  excepted. 

The  errors  here  assigned  are  :  1st,  the  admission  of  the  tes- 
timony objected  to  by  the  plaintiff"  in  error ;  and  2nd,  the  charge 
of  the  court  as  given  to  the  jury. 

Geo.  W.  Gunn,  for  plaintiff"  in  error  : 

1.  The  eff"ect  of  marriage  at  common  law  is,  to  merge  the 
separate  existence  of  the  wife  into  that  of  the  husband,  which 
operates  an  absolute  gift  to  him  of  the  personal  chattels  of  the 
wife  which  were  in  her  possession  at  the  time  of  the  marriage, 
and  who  takes  the  same  interest  in  personal  chattels  which  come 
into  his  wife's  possession  during  the  coverture,  whether  the  same 
be  by  gift,  bequest  or  otherwise. — Clancy  on  Husband  and 
Wife  2,  3. 

2.  The  language  employed  does  not  create  a  separate  estate 
in  the  wife,  nor  even  attempt  it ;  and  it  will  be  found  that  the 
uniform  tenor  of  the  decisions  of  this  court  is,  that  in  order  to 
exclude  the  marital  rights  of  the  husband,  the  language  must  be 
such  as  to  show  a  clear  and  manifest  intention  to  create  a  sep- 
arate estate  in  the  wife.— 8  Por.  73  ;  2  Ala.  162 ;  6  Ala.  418; 
7  Ala.  689  ;  8  Ala.  345.  The  decisions  cited  further  held, 
that  it  is  an  inseparable  incident  to  the  creation  of  a  separate 
estate  in  the  wife,  that  the  husband  has  no  control  or  dominion 
over  the  property,  and  that  his  interest  must  be  excluded  by 
direct  words,  or  a  manifest  intent ;  and  in  many  of  the  cases  it 
is  said,  that,  notwithstanding  the  conveyance  be  made  to  trus- 
tees for  the  use  of  the  wife,  and  no  estate  or  interest  be  in  terms 
given  to  or  vested  in  the  husband  by  the  deed,  yet  his  control 
or  dominion  over  the  property  is  not  necessarily  excluded. — 12 
Ala.  46. 

3.  Under  this  will,  the  gift  took  effect  upon  the  death  of  Geo. 
Hill,  the  testator.  The  property  then  vested  in  Cynthia  Hill  ; 
and  if  she  was  then,  or  soon  thereafter  became  the  wife  of 
plaintiff"'8  intestate,  his  marital  rights  attached;  and  the  limi- 
tation over,  (if  indeed  it  may  be  so  called)  in  favor  of  the  resid- 
uary legatees,  is  void,  because  repugnant  to  the  gift,  which  ves- 
ted in  the  husband  of  the  legatee  an  absolute  power  to  dispose 
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of  the  property.  Ac  common  law,  there  was  no  remainder  of  a 
chattel,  but  every  gift  or  bequest,  for  any  period  however  short, 
vested  the  absolute  property. — See  2  Kent's  Com.  352  ;  6 
Johns.  Ch.  33-4  ;  10  Johns.  R.  12. 

4.  A  distinction,  however,  was  introduced  at  an  early  period, 
between  the  bequest  of  the  use  of  a  chattel  and  the  thing  it- 
self; and  the  rule  of  the  common  law  was  so  far  changed,  that 
the  use  only  of  a  chattel  might  be  given  to  one,  and  a  remain- 
der over  to  another. — 2  Kent's  Com.  352. 

5.  Courts  of  equity,  availing  themselves  of  this  distinction, 
have  in  modern  times  supported  limitations  of  personal  proper- 
ty, when  confined  to  the  period  allowed  by  law,  in  all  cases 
where  the  terms  of  the  bequest  were  such  as  to  admit  of  the 
construction  that  the  use  only  was  only  intended  to  pass. — 2 
Kent's  Com.  352,  353  and  354. 

6.  But  when  the  terms  of  the  bequest  are  such  as  clearly  vest 
in  the  first  taker  the  legal  title  or  right  of  property,  the  rale 
of  the  common  law  is  still  applicable,  and  renders  void  every 
subsequent  limitation. 

7.  Nor  is  it  in  such  cases  necessary,  in  order  to  avoid  the 
future  limitation,  that  the  power  of  disposition  should  be  given 
to  or  exercised  by  the  first  taker ;  but  it  is  sufficient,  if  the 
terms  of  the  bequest  are  such  as,  by  their  necessary  legal  effect, 
vest  in  the  husband  the  right  of  property,  from  which  the  pow- 
er of  disposition  of  chattels  is  inseparable.  In  this  case,  there 
is  no  limit  to  the  estate  of  the  first  taker,  and  he  could  have  ex- 
ercised the  power  of  disposition  at  any  time  ;  and  a  purchaser 
from  him  could  have  acquired  an  indefeasible  title.  And  I  in- 
sist, according  to  a  correct  construction  of  the  will,  that  it  was 
at  the  option  of  the  husband  of  Cynthia  Hill,  whether  that 
benefit  for  the  daughter  and  her  children,  as  expressed  in  the 
will,  was  to  be  realized  from  the  use  and  employment  of  the 
property,  or  from  a  sale  and  the  use  of  the  proceeds  arising 
therefrom. 

8.  The  terms  employed  vested  the  property  in  the  husband 
of  Cynthia  Hill  upon  the  marriage;  and  had  the  testator  desired 
to  have  prevented  the  marital  rights  of  the  husband  from  at- 
taching, ho  could  have  done  so  by  interposing  trustees,  or  by 
the  creation  of  a  separate  estate  in  the  daughter.  But  I  insist 
that  the  limitation  over  is  inconsistent  with  the  absolute  interest 
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which  plaintiff's  intestate  acquired  in  the  property.  See  the 
following  authorities  in  support  of  the  positions  assumed  : — 
Allen  V.  White,  16  Ala.  181 ;  Davis  v.  Flinn,  18  Ala.  132  ; 
Brewster  v.  Bull,  10  Johns.  19  ;  16  ib.  53T  j  Ide  v.  Ide,  5 
Mass.  500 ;  Patterson  v.  Ellis,  11  Wendell  276  ;  22  Wendell 
137 ;  Jones  v.  Callach,  8  Ves.  38  ;  1  ib.  268 ;  Story's  Equity 
Jurisp.  vol.  2  §  1069  and  note  2. 

9.  That  the  court  erred  as  assumed  by  the  first  and  second  as- 
signment, see  Armstrong  v.  Lea,  12  Wheat.  169  ;  Tarver  v. 
Tarver,  9  Peters  ;  Shephard  v.  Nabors,  6  Ala.  637,  and  cases 
there  cited,  in  which  the  doctrine  is  clearly  announced,  that 
the  paper  purporting  to  be  a  will  could  have  only  been  admitted 
as  evidence,  by  being  first  proven  in  a  court  having  appropriate 
jurisdiction  of  such  mattei's,  or  by  being  accompanied  with  let- 
ters testamentary  or  of  administration. 

The  evidence  upon  which  the  same  was  admitted,^  was  uncer- 
tain, contradictory  and  indefinite,  and  in  the  absence  of  proper 
evidence  that  the  same  had  been  probated  in  any  court. — 9 
Wheat.  565,  and  Moore  v.  Lewis,  21  Ala.  580. 

R.  F.  LiGON,  contra,  contended  : 

1.  That  the  act  of  the  court  of  Georgia,  admitting  to  probate 
the  will  of  George  Hill,  cannot  be  collaterally  impeached,  ex- 
cept for  fraud  or  want  of  jurisdiction.  — 10  Bacon's  Abr.  527  ; 
10  U.  S.  Dig.  280  §§  58,  GQ ;  Lee  v.  Hamilton,  3  Ala.  529  ; 
Crawford  v.  Exr's  of  Simon  ton,  7  Por.  126  ;  Baily  v.  Baily, 
8  Ohio  239  ;  Bothwell  et  al.  y.  Hamilton,  adm'r,  8  Ala.  461, 
and  cases  there  cited. 

2.  A  decision  on  the  probate  of  a  will  is  a  judicial  proceed- 
ing, and  the  court  in  which  it  is  registered  is  a  court  of  record  ; 
and  all  courts  in  the  United  States  take  judicial  notice  that  such 
tribunals  are  established  in  the  several  States. — Dozier  v.  Joice, 
8  Port.  313 ;  7  Cranch  R.  481 ;  Balfour  v.  Chew,  5  Mart. 
Louis.  R.  517. 

3.  Every  court  makes  its  own  record,  and  the  form  and  man- 
ner of  such  record  cannot  be  examined  into  indirectly  by  an- 
other court.— 11  U.  S.  Dig,  199  §  48  ;  10  ib,  197  §  58  ;  9  ib. 
203  §  57  ;  Regan  y.  McCormick,  4  Har.  435  ;  Lee  v.  Gause, 
2  Iredell  440. 

4.  When  the   subject  matter  is  a  judgment   or  probate  of  a 
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will,  the  presumption  is,  that  these  are  every  where  matters  of 
record  j  auJ  it  is  the  certificutc  of  the  judge  which  establishes 
the  validity  of  the  form  pursued  by  the  clerk,  it  makes  no  differ- 
ence what  ihia  form  is. — W  hito  v.  Strothcr  et  al.,  11  Ala.  723. 
6.  The  refusal  of  the  Circuit  Court  to  exclude  the  answer  to 
th^  scoood  and  fifth  interrogatories  in  A.  Bartlctt's  testimony 
was  correct,  because  it  was  a  question  of  fact  to  be  left  to  the 
jury. 

6.  The  main  question  in  the  case  is,  the  construction  of  that 
clause  of  George  Hill's  will  which  reads  thus,  "  I  give  to  my 
daughter  Cynthia  Hill  a  negro  girl,  named  Ann,  together  with 
all  her  increase,  entirely  for  my  daughter's  benefit  and  her  chil- 
dren." We  iiijsitit  that,  under  this  clause,  the  niiirital  rights  of 
the  husband  are  excluded.  —  Brown  v.  Johnson,  17  Ala.  2.32  ; 
Williams'  Adm'r  v.  Maull,  20  Ala.  726  ;  Newman  v.  James 
&  Newman,  12  Ala.  29. 

7.  In  the  case  of  an  unmarried  woman,  much  stronger  terms 
are  required  to  indicate  the  intention  of  the  donor  or  testator  to 
create  a  separate  estate,  than  in  that  of  a  married  woman. — 
The  proof  shows  that  Cynthia  Hill  was  married. 

8.  The  limitation  over  in  favor  of  the  children  is  not  void;  it  is 
neither  too  remote  nor  inconsistent  witli  the  gift  to  the  mother  ; 
Cynthia  Hill  and  her  children  either  take  a  joint  interest  under 
the  will,  or  she  has  an  estate  for  life  with  a  resulting  trust  in 
favor  of  her  children.  The  general  rule  of  law  is,  if  a  devise 
be  to  one  and  his  children,  and  he  has  children  at  the  death  of 
the  testator,  the  parent  and  children  take  jointly  under  the 
will.— Nimmo  v.  Stewait,  21  Ala.  690. 

GIBBONS,  J. — The  court,  in  our  opinion,  committed  no  er- 
ror in  permitting  the  answer  to  the  fifth  interrogatory  set  out  in 
the  bill  of  exceptions  to  be  read  to  the  jury.  The  objections 
were,  that  this  answer  "was  not  responsive  to  the  interrogatory, 
and  because  the  same  was  illegal  and  irrelevant,  the  question 
being  as  to  the  will  of  George  iM.  Hill,  and  the  answer  being  as 
to  a  will  of  George  M.  Hill."  It  will  be  seen,  when  this  an- 
swer is  compared  with  the  interrogatory,  that  it  is  for  the  most 
part  directly  responsive  thereto.  Nor  can  we  see  how  the  tes- 
timony was  illegal  or  irrelevant.  It  is  true,  the  will,  when  pro- 
duced,  purports  to  have  been  signed  by  George  Hill,   whereas 
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tlio  interrogatory  is  as  to  a  will  of  George  M.  Hill.  In  the 
answer  to  this  interrogatory,  as  well  as  in  answer  to  the 
fourth  cross-interrogatory,  also  set  out  in  the  bill  of  ex- 
ceptions, the  witness  seems  to  speak  indifferently  sometimes 
of  George  Hill  and  sometimes  of  George  M.  Hill,  but,  as 
explained  in  the  answer  to  the  fourth  cross-interrogatory,  al- 
ways meaning  the  same  person,  viz.,  the  father  of  Cynthia  Hill, 
alias  Cynthia  Furlow.  If  there  was  any  doubt  as  to  the  com- 
petency of  the  answer  to  the  fifth  direct  interrogatory  standing 
by  itself,  that  doubt,  in  our  opinion,  is  entirely  dispelled  by  the 
answer  to  the  fourth  cross-interrogatory ;  and  this  was  intro- 
duced by  the  plaintiff  below,  in  order  to  show  the  answer  to  the 
fifth  direct  interrogatory  inadmissible.  The  effect,  in  our  opin- 
ion, is  the  very  reverse  of  what  was  intended  by  the  party  in- 
troducing it,  as  the  witness  therein  explains  that,  in  speaking  of 
a  will  made  by  George  Hill  or  George  M.  Hill,  he  is  all  the 
while  speaking  of  the  same  person,  and  of  him  who  made  the 
will. 

The  defendant  offered  in  evidence  a  paper  purporting  to  be  a 
copy  of  the  will  of  George  Hill.  The  bill  of  exceptions  states, 
that  the  "  plaintiff'  waived  the  necessity  of  the  certificate  of 
the  judge  to  the  alleged  copy  will  annexed,  and  admitted  that 
W.  B.  Carter  was  the  proper  ordinary."  This  copy  will  was 
appended  to  the  answer  of  the  fourth  cross- interrogatory  above 
referred  to,  which  was  offered  by  the  plaintiff  in  evidence  to  the 
court,  to  show  the  incompetency  of  the  answer  to  the  fifth 
direct  interrogatory.  The  language  of  the  bill  of  excep- 
tions is,  "  which  annexed  paper  was  attached  to  the  deposition 
of  Allen  Bartlett,  with  the  certificates  and  endorsements  there- 
on." The  copy  set  out  in  the  bill  of  exceptions  has  no  certifi- 
cate attached  to  it,  and  the  only  endorsement  which  we  observe 
is  as  follows  :  "  Proven  in  open  court,  this  6th  June,  1814, 
Coleman  Pendleton,  C.  C."  The  objections  to  the  introduction 
of  this  paper  were  :  "  that  it  did  not  purport  to  be  the  will  of 
George  M.  Hill  inquired  after  ;  2nd,  because  of  the  uncertainty 
of  the  proof,  as  to  the  identity  of  the  will  and  of  the  testator, 
the  will  deposed  to  being  attested  by  only  two  witnesses,  and  that 
offered  in  evidence  was  attested  by  three  ;  3rd,  because  there 
was  no  sufficient  evidence  of  probate  or  of  the  same  having 
been  probated,  that  there  was  no  such  evidence  offered  as  would 
87 
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authorize  the  reading  of  said  paper  as  a  will,  no  evidence  of 
letters  testamentary  or  of  administration  with  the  will  annexed ; 
and  4th,  because  the  bequest  was  to  Cynthia  Hill,  when  there 
was  no  such  person  in  existence,  as  her  rights  were  merged  in 
her  husband,  John  Furlow."  These  several  objections  we  shall 
not  take  the  trouble  to  examine  minutely  in  detail,  as  the  cir- 
cumstances under  which  they  are  made  relieve  us  from  that  ne- 
cessity. According  to  a  well  established  rule  of  this  court,  the 
bill  of  exceptions  will  be  taken  most  strongly  against  the  party 
excepting,  and  every  reasonable  and  legitimate  intendment  will 
be  made  in  favor  of  the  decision  of  the  court  below.  As  above 
remarked,  the  above  mentioned  copy  of  the  will  comes  appended 
to  the  fourth  cross-interrogatory  of  the  plaintiff  below,  whilst 
the  interrogatory  itself  is  not  set  out.  It  is  clear,  if  the  plain- 
tiff had  called  upon  this  witness  to  append  a  copy  of  the  will 
to  his  answer  to  the  fourth  cross-interrogatory,  he  would  there- 
by be  estopped  from  objecting  to  it  as  evidence  in  the  cause  ; 
having  himself  called  for  it,  if  the  other  party  wishes  it  it  must 
be  read  to  the  jury. —  Vide  Edgar  v.  McCarn,  at  the  present 
term.  In  the  absence  of  the  interrogatory  propounded  to  the 
witness,  we  think  it  but  fair  to  presume  that  the  answer  was 
responsive  to  the  matter  inquired  of,  and  that  the  witness  did 
that  only  which  he  was  requested  to  do.  If  this  is  not  the  fact, 
and  the  plaintiflF  wished  to  rebut  this  legal  presumption,  he 
should  have  set  out  the  interrogatory  with  the  answer,  in  order 
that  we  might  see  whether  the  copy  of  the  will  was  called  for 
by  it  or  not.  There  was,  therefore,  no  error  in  permitting  this 
copy  of  the  will  to  be  read  to  the  jury  at  the  instance  of  the 
defendant  in  the  court  below. 

Independent,  however,  of  these  considerations,  we  do  not  con- 
sider the  objections  well  taken,  as  the  three  first  raise  the  ques- 
tion, whether  the  will  was  in  fact  the  one  under  which  the  de- 
fendant claimed  title.  This  was  a  question  of  fact  to  be  deci- 
ded by  the  jury,  and  the  plaintiff  had  the  right  to  have  the 
attention  of  the  jury  directed  to  this  inquiry,  by  asking  the 
appropriate  charges,  if  he  had  thought  proper.  The  fourth 
objection  we  could  not  sustain,  if  for  no  other  reason  than  the 
fact  that  we  are  entirely  unable  to  gather  from  the  bill  of  ex- 
ceptions whether  Cynthia  Hill  was  married  or  not  when  the  will 
was  made.     This  objection  assumes  such  to  be  the  fact ;  but 
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the  bill  of  exceptions  does  not,  in  our  opinion,  warrant  the  as- 
sumption. The  only  testimony  upon  the  subject  set  out  in  the 
bill  of  exceptions  is  the  answer  of  Bartlett  to  the  fifth  direct 
interrogatory,  in  which  he  says,  "  he  does  not  remember  now 
whether  Furlow  was  married  to  his  wife  Cynthia  at  the  time  the 
will  was  made,  but  he  thinks  he  was."  But,  if  Furlow  was 
married  at  the  time  the  will  was  made,  we  apprehend  his  wife 
Cynthia  would  not  loose  a  bequest,  which  happened  to  be  made 
to  her  by  her  maiden  name,  if  it  was  clear  that  shv  was  the 
person  intended  as  the  legatee  by  the  testator. 

The  only  remaining  question  is  as  to  the  charge  of  the  court, 
and  this  raises  the  question  as  to  what  estate  the  said  Cynthia 
Furlow,  alias  Cynthia  Hill,  took  in  the  bequest  made  to  her  in 
the  will.  The  words  are  :  "  I  give  to  my  daughter,  Cynthia 
Hill,  one  negro  girl,  named  Ann,  together  with  all  her  increase, 
entirely  for  my  daughter  and  her  children."  The  court  charged 
the  jury,  that  the  above  bequest  gave  to  Cynthia  Hill,  alias  Cyn- 
thia Furlow,  "a  separate  estate,  and  excluded  the  marital  rights 
of  the  husband  ;  and  that  no  such  estate  vested  in  John  Fur- 
low as  would  authorize  his  administrator  to  recover,  and  they 
must  find  for  the  defendant."  As  above  remarked,  we  are  en- 
tirely unable  to  gather  from  the  present  record  whether  the  leg- 
atee, Cynthia  Hill,  was  married  or  not  at  the  time  the  will  was 
made,  nor  does  it  appear  whether  or  not  there  were  any  children 
at  the  time  that  the  testator  died.  These  facts  are,  in  our  opin- 
ion, essential  in  order  to  determine,  with  any  thing  like  pre- 
cision, the  rights  that  accrued  to  the  legatee  under  the  will  at 
the  time  that  the  bequest  took  effect.  Both  the  counsel  in  the 
cause,  and  the  court,  seem  to  have  taken  it  for  granted  that  the 
legatee  was  married  at  the  time  the  will  was  made  ;  but  the  only 
proof  upon  that  subject  which  the  record  contains  leaves  the 
matter  entirely  in  doubt.  The  words  of  the  bequest,  as  we 
construe  them,  would  under  ordinary  circumstances  be  sufficient 
to  create  a  separate  estate,  if  the  legatee  was  married  at  the 
time  the  will  was  made,  but  not  otherwise.  But  these  words, 
when  considered  in  reference  to  the  whole  will,  we  do  not  con- 
sider as  indicative  of  any  thing  appertaining  to  the  rights  of 
her  husband,  if  she  then  had  one,  or  of  one  which  she  might 
have.  It  will  be  recollected  that  the  testator  has  given  negro 
women  to  other  legatees  with  incumbrances  upon  them  ;  as  for 
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instance,  to  John  M.  Hill  is  given  one  negro  woman,  with  a  pro- 
viso that  her  first  child  should  be  tho  property  of  Mary  Hill, 
the  sister  of  the  legatee,  but  a  life-estate  in  tho  same  negro  is 
reserved  to  the  father,  Manning  D.  Hill ;  one  other  negro  is 
bequeathed  in  a  similar  manner.  Our  conclusion,  therefore,  is, 
that  tho  words  "  entirely  for  my  daughter's  benefit  and  lier 
children,"  relate  not  to  the  marital  rights  of  the  husband  of 
tho  legatee,  but  to  the  quantity  of  the  estate  which  the  legatee 
was  to  take,  as  compared  with  some  of  the  other  legatees  in  the 
will  who  took  incumbered  legacies.  The  court  below  probably 
based  its  charge  upon  the  idea  that  the  words  above  mentioned, 
as  employed  in  the  will,  were  used  with  the  intention  of  exclu- 
ding the  marital  rights  of  the  husband  of  the  legatee  ;  but  such, 
from  a  careful  examination  of  the  whole  will,  is  not  our  con- 
clusion. 

Admit,  for  the  present,  that  the  court  misconstrued  the 
language  of  the  bequest,  in  supposing  that  it  created  a  separate 
estate  in  the  legatee,  upon  which  the  marital  rights  of  the  hus- 
band could  not  attach  ;  it  yet  remains  to  be  seen  whether  there 
was  any  error  in  the  charge  of  the  court  of  which  the  plaintiff 
in  errcr  can  complain.  As  above  remarked,  it  does  not  appear 
from  the  present  record  whether  the  legatee  was  married  or  not, 
neither  does  it  appear  whether  she  had  any  children  at  the  time 
the  legacy  took  effect.  This  latter  fact,  as  we  construe  the 
words  of  the  bequest,  is  absolutely  essential  to  be  known,  in  or- 
der to  determine  with  any  accuracy  the  estate  which  Cynthia 
Hill  took  in  the  bequest.  If  she  was  then  unmarried,  the 
words  of  the  bequest  would,  in  our  opinion,  create  a  life-estate 
simply  in  Cynthia  Hill,  with  remainder  over  to  her  children  ; 
but  if  she  was  married  and  had  children  at  the  time  that  the 
will  took  effect,  then  she  would  take  absolutely  a  joint  estate 
wit'.i  the  children. — Nimmo  v.  Stewart,  21  Ala.  682.  In  the 
latter  case,  then,  Mrs.  Furlow  would  have  an  interest  to  which 
the  marital  rights  of  the  husband  would  attach,  and  that  inter- 
est would  pass  to  his  representatives  ;  but  in  the  former  case, 
Cynthia  Hill,  alias  Furlow,  would  take  only  a  life-estate,  with 
remainder,  or  rather  a  springing  use,  in  favor  of  her  children  at 
her  death.  In  the  latter  case,  it  is  clear  that  the  administrator 
of  the  husband  could  maintain  no  suit  for  the  property  after  the 
life -estate  of  the  wife  had  ceased  by  her  death,  as  by  that  event 
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the  right  of  the  children  in  the  property  would  become  com- 
plete. The  record  being  silent  as  to  the  facts  relative  to  the 
status  of  the  legatee  at  the  time  the  bequest  took  effect,  and 
also  as  to  whether  there  were  then  any  children,  the  same  prin- 
ciple again  arises  already  invoked  in  a  former  part  of  this  opin- 
ion, viz.,  that  the  bill  of  exceptions  is  to  be  construed  most 
strongly  against  the  party  excepting.  In  the  absence  of  proof, 
therefore,  we  are  bound  to  presume  that  Cynthia  Hill  was  un- 
married at  the  time  the  will  was  made  and  the  bequest  took  ef- 
fect, and  that  no  children  of  the  said  Cynthia  were  then  in  ex- 
istence. This  is  by  no  means  a  violent  presumption,  as  she  is 
called  by  her  maiden  name  in  tne  will,  and  it  is  but  fair  to  con- 
clude that,  if  she  was  then  Mrs.  Furlow,  her  father  would  have 
called  her  by  that  name  in  his  will.  .Indeed  this  presumption 
is  strengthened  by  the  fact,  that  in  the  same  Avill  the  testator 
makes  another  bequest  to  another  of  his  daughters  by  the  name 
of  her  husband.  Assuming  then  the  fact  to  be  that  the  legatee 
was  unmarried  at  the  time  that  the  bequest  took  effect,  and  she 
being  proved  to  have  died  before  this  action  was  brought,  it  is 
manifest  that  the  plaintiff,  as  administrator  of  Furlow,  could|not 
recover  the  property,  and  the  instruction  of  the  court  to  the 
jury,  that  they  must  find  for  the  defendant,  was  right,  although 
a  wrong  reason  was  assigned  for  it. 

Our  conclusion  is,  that  there  is  no  error  in  the  record  of 
which  the  plaintiff  in  error  can  complain,  and  the  judgment  of 
the  court  below  is  consequently  affirmed. 


BIRD  vs.  WOOLEY,  use,  &c. 

1.  When  suit  is  brought  ou  a  note  in  th<j  name  of  the  payee  for  the  use  of 
another  person,  if  the  defendant  does  not  by  plea  deny  its  execution,  the 
note  itself  imports  a  consideration,  and  this  presumption  is  not  repelled 
by  showing  that  the  payee  "  never  was  the  owner  of  the  note,  and  never 
put  it  in  circulation  or  authorized  it  to  be  done." 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Ezekiel  Pickens, 
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Assumpsit  by  Andrew  Wooley,  for  the  use  of  Jacob  P.  House, 
against  Isaac  Bird,  the  plaintiff  in  error,  on  the  following  note  : 

*'  0400.  Four  months  after  date  we  jointly  and  severally 
promise  to  pay  Andrew  Wooley,  or  bearer,  four  hundred  dol- 
lars, for  value  received,  this        day  of  May,  1843. 

(Signed)  Isaac  Bird." 

It  appears  by  bill  of  exceptions,  that  the  plaintiff  read  this 
note,  and  closed.  The  defendant  then  proved  by  Andrew 
Wooley,  the  plaintiff  in  the  action,  that  he  was  applied  to  by 
Jacob  P.  House,  (the  person  for  whose  use  the  suit  is  brought,) 
to  borrow  money,  and  that  he  obtained  it  on  a  mortgage  execu- 
ted on  property  at  the  time  of  the  loan,  but  that  this  transac- 
tion was  long  before  this  note  became  due,  say  nine  or  ten  years 
before  the  trial,  which  was  had  the  5th  November,  1851.  He 
further  testified,  "  that  he  never  was  the  owner  of  the  note  sued 
on  in  this  action,  in  any  shape  or  form  ;  that  he  never  put  it  in 
circulation,  nor  authorized  it  to  be  done."  Thereupon  the  de- 
fendant asked  the  court  to  charge  the  jury  "  that  a  note  is  only 
prima  facie  evidence  of  a  consideration  having  passed  between 
the  maker  and  the  payee,  and  that  if  they  believed  from  the 
evidence  that  none  passed  between  the  plaintiff,  Wooley,  and 
Bird,  that  Wooloy  never  was  the  owner  of  the  note  pued  on, 
and  never  put  it  in  circulation  nor  authorized  it  to  be  done,  then 
it  cast  the  burthen  of  showing  that  the  defendant  received  value 
for  the  note  from  the  holder." 

This  charge  the  court  refused  to  give,  but  charged  the  jury, 
that,  if  there  was  no  consideration  for  that  note  as  between  the 
maker  and  the  payee,  yet  the  law  presumed  a  consideration  be- 
tween the  maker  and  the  person  to  whom  it  may  have  been  de- 
livered. 

The  defendant  excepted  to  the  refusal  of  the  court  to  give 
the  charge  prayed  for  by  him,  as  also  to  the  charge  given,  and 
he  here  assigns  the  same  for  error. 

White  &  Parsons,  for  plaintiff  in  error  : 

1.  This  note  is  not  payable  in  Bank,  and  therefore  is  governed 
by  our  statute.  It  is  admitted  that,  in  the  hands  of  the  payee, 
or  of  any  one  to  whom  he  has  transferred  it,  this  note  is,  of  itself, 
prima  facie  evidence   "  of  the  debt  or  duty  for  which    it  was 
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given." — Clay's  Dig.  340  §  152.  But  this  is  as  far  as  that 
statute  goes.  Whenever  it  is  shown,  as  it  was  in  this  case, 
that  the  note  sued  on  "  never  was  owned  by  Wooley,  in  any 
shape  or  form  ;  that  he  never  put  it  in  circulation,  nor  author- 
ized it  to  be  done,"  then,  we  insist,  the  person  for  whose  use 
the  suit  is  brought  must  show  himself  a  holder  under  such  cir- 
cumstances as  will  authorize  him  to  recover  notwithstanding 
these  facts. — Wallace  v.  Br.  Bk.  Mobile,!  Ala.  569,  and  cases 
cited ;  Brewer  v.  Holley,  13  Ala.  533 ;  Brown  v.  Tabor,  5 
Wend.  566 .  The  charge  which  was  asked  and  refused,  simply 
affirms  this  proposition,  and  should  have  been  given. 

2.  The  charge  given  is  abstract.  The  record  sets  out  all  the 
proof  offered  by  plaintiff,  viz.,  the  note.  When  it  was  shown 
this  note  had  never  been  in  the  possession  of  the  payee,  nor  put 
in  circulation  by  him  in  any  way,  then  the  law  could  not  pre- 
sume a  consideration  paid,  nor  a  delivery  of  the  note  to  any  one, 
without  proof. 

J.  J.  Woodward,  contra  : 

The  defendant  having  failed  to  plead  non  est  factum,  he  can- 
not deny  the  execution  of  the  note. — Clay's  Dig.  340  §  152. 
The  execution  consists  of  the  making  and  delivery  of  the  note 
to  somebody.  This  is  a  legal  conclusion  which  defendant  is 
estopped  by  the  statute  from  denying.  The  proof,  therefore, 
that  the  note  was  not  executed  to  Wooley,  leaves  the  inevita- 
ble legal  conclusion  that  it  was  executed  in  the  name  of  Wooley, 
either  to  the  usee  or  to  some  one  through  whom  he  obtained  it. 
Then  the  question  arises  :  Does  not  a  note  drawn  payable  to 
Wooley,  and  delivered  to  House,  the  usee,  or  some  one  through 
whom  he  obtained  it,  import  a  consideration  1  There  can  be  no 
doubt  that  it  does,  either  by  the  common  law  or  the  statute 
above  referred  to.  Neither  confines  the  principle,  that  a  note 
imports  a  consideration,  to  the  case  where  the  note  is  delivered 
to  the  nominal  payee. 

To  allow  the  plaintiff  in  error  to  assumo  from  the  proof  that 
the  noto  was  delivered  to  some  one  without  consideration,  to  be 
delivered  to  Wooley,  from  whom  the  consideration  was  to  come, 
and  upon  this  hypothesis  to  ask  the  charge  which  he  did,  would 
be  to  allow  him  to  deny  indirectly  the  execution  of  the  note 
without  the  plea  of  non  est  factum  ;  because  the  note,  until  de- 
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li  vercd  to  Woolcy,  or  some  bona  fide  l»older,  would  not  be  a  bind  • 
ing  legal  liability  upon  Bird,  in  other  words,  had  not  been  made 
and  delivered.  And  to  infer,  from  the  fact  that  it  was  never 
delivered  to  VVooley,  that  it  was  never  delivered  for  considera- 
tion as  a  binding  promissory  note  to  any  other,  is  to  deny  the  ex- 
ecution of  the  note.  But  if  it  was  intended  that  ihe  note  should 
be  negotiated  to  Woolcy,  the  fact  that  it  was  not  did  not  au- 
thorize the  change  asked. — 5  Ala.  383 ;  4  Ala.  613. 

CHILTON,  C.  J.— Wooley,  the  nominal  plaintiff,  is  allowed 
to  testify  without  objection,  and  we  must  regard  his  evidence 
the  same  as  if  made  by  any  disinterested  witness  ;  his  interest, 
which  was  waived,  being  against  the  party  who  examines  him. 

The  question  comes  up.  What  is  the  legal  effect  of  the  facts 
to  which  he  deposes  ?  That  the  note  sued  on  was  signed  and 
delivered  by  the  defendant,  is  admitted  by  the  pleading  j  for, 
under  our  statute,  its  execution  could  only  be  put  in  issue  by  a 
sworn  plea,  which  has  not  been  put  in.  Being  sued  for  the  use 
of  House,  the  presumption  is,  that  he  has  the  beneficial  interest 
in  it ;  that  be  is  the  possessof  of  it,  and  that  the  same  is  in  suit 
by  his  direction,  ho  being  responsible  for  the  cost. 

Now  if  the  note  was  executed,  that  is,  signed  and  delivered 
by  Bird,  the  defendant,  as  a  valid  security,  to  House  or  any  one 
else,  and  it  came  to  his  possession,  an  action  lies  in  the  name  of 
the  payee  mentioned  in  the  note,  for  the  use  of  the  party  really 
entitled.  It  does  not  follow  that,  because  the  payee  never  owned 
or  had  possession  of  the  note,  and  never  put  it  in  circulation,  it 
is  invalid,  for  the  payor  may  liavc  put  it  In  circulation  in  this 
form,  and,  if  he  did  not,  he  should  linvi  pleaded  that  fact  in 
bar  of  the  recovery.  Failing  to  do  so,  and  thus  admitting  its 
execution,  the  note  as  against  iiim  imports  a  consideration,  and 
this  presumption  is  not  repelled  by  niercry  showing  that  the 
payee  had  no  connection  with  it.  ,    .  ., 

Bird  made  the  note  ;  and  the  manner  in  which  it  got  into'cir- 
culation,  and  the  circumstances  under  which  it  was  made,  are 
presumed  to  be  within  his  knowledge  ;  and  if  ho  would  avoid  it, 
he,  and  not  the  holder,  must  take  upon  him  the  burthen  of  proof; 
must  either  deny  its  execution  by  him  on  oath,  or,  admitting  its 
execution,  must  show  that  it  Avas  without  consideration.  In 
Thompson  v.  Armstrong,  5  Ala.  H.  383,  the  point  under  con- 
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sideration  appears  to  have  been  settled,  [n  that  case,  the  note 
was  in  the  form  prescribed  by  the  Bank  for  discount ;  was  pay- 
able to  Andrew  Armstrong,  cashier,  and  was  signed  by  the  de- 
fendant and  three  others.  The  plaintiff  proved,  the  defendant's 
hand-writing  to  the  note,  and  read  the  instrument  to  the  jury, 
and  closed  his  proof.  The  defendant  then  proved  that  the  note 
had  never  been  discounted  at  the  Bank ;  that  the  Bank  had  not 
and  never  had  any  interest  in  the  note,  laid  no  claim  to  it,  and 
had  not  authorized  the  suit.  The  defendant  proved  that  Arm- 
strong was  cashier  of  the  Bank  when  the  note  was  made,  and 
that  it  was  in  the  usual  form  of  notes  discounted  by  the  Bank. 
There  was  in  that  case,  as  in  this,  a  total  want  of  proof  to  show 
how  the  person  for  whose  use  the  suit  was  brought  had  acquired 
the  note.  Under  this  state  of  facts,  the  question  was  raised  by 
the  request  of  the  defendant  for  charges,  whether  the  nominal 
plaintiff  or  beneficiary  was  not  required  to  prove  a  consideration 
as  passing  from  one  or  the  other  of  them,  and  whether  the  faces 
did  not  tend  to  show  that  the  note  was  fraudulently  put  in  circula- 
tion. The  court,  however,  held,  substantially,  that  the  facts  in 
evidence  did  not  cast  the  onus  of  proof  of  consideration  on  the 
plaintiff;  that  the  note  furmshed  pri  in  a  facie  evidence  that  the 
debt  was  due  from  the  defendant,  and  also,  that  the  facts  did 
not  warrant  the  court  in  referring  it  to  the  jury  to  ascertain 
whether  the  note  was  not  put  fraudulently  into  circulation. — 
This  case  is  decisive  of  the  one  before  us.  In  each,  the  payee, 
who  never  had  the  note,  nor  claimed  any  interest  in  it,  is  the 
plaintiff,  for  the  use  of  a  third  party,  who  failed  to  show  how 
he  acquired  an  interest,  and  we  are  unable  to  distinguish  between 
them.  The  fact  that  one  is  mercantile  paper  and  the  other  is 
not,  makes  no  difference^  in  the  view  in  which  we  are  considering 
the  case,  as  in  neither  case  was  there  an  inducement. — See  also 
The  Planters'  &  Merchants'  Bank  v.  Blair  &  Morroh,  4  Ala. 
Rep.  613. 

There  is  no  evidence  in  this  case  that  the  note  was  put  in  cir- 
culation by  fraud,  so  as  to  require  the  holder  to  prove  that  he 
was  a  bona  Jide  possessor ;  nor  does  the  case  fall  within  the  in- 
fluence of  the  cases  of  Wallace  v.  The  Br.  Bank,  1  Ala.  569, 
and  Brewer  &  Holley  v.  Morgan,  13  Ala.  551.  On  the  con- 
trary, the  proof,  as  we  have  said,  is  not  inconsistent  with  a  valid 
delivery  of  the  note  to  House,  who  has  it  in  possession,  and  in 
88 


722  ALABAMA. 


Brown  t.  Mayor  &c.  of  Mobile. 


whoso  hands  it  is  evidence  of  a  debt  owing  by  the  maker  for  the 
use  of  House,  until  the  contrary  is  shown. 

There  was  no  error  in  the  rulings  of  the  court,  and  the  judg- 
ment must  be  affirmed. 


BROWN  vs.  MAYOR  &e.   of  MOBILE. 

1.  Proceedings  for  tlie  recovery  of  fines  or  penalties  for  the  Tiolation  of 
city  ordinances,  are  quasi  criminal  in  their  character,  and  should  be  con- 
ducted according  to  the  rules  applicable  to  indictments  for  misdemeanors, 

2.  When  defendant  is  charged  with  the  violation  of  a  city  ordinance  for- 
bidilingthejtrading  with  slaves  without  the  permission  of  the  owner  or  em- 
ployer, and  the  statement  does  not  aver  the  name  of  the  slave  or  of  his 
owner  or  employer,  it  is  fatally  defective  on  demurrer. 

3.  When  the  evidence  before  the  jury,  in  a  ^uusi  criminal  proceeding  for 
the  violation  of  a  city  ordinanc  ,  is  entirely  circumstantial,  the  court  may 
reftise  to  charge  upon  a  portion  of  the  testimony,  and  should  refer  the 
whole  of  it  to  the  jury. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

The  plaintiff  in  error  was  proceeded  against  before  the  May- 
or of  Mobile,  for  a  violation  of  an  ordinance  of  the  city  forbid- 
ding the  trading  Avith  slaves  without  permission  from  the  master 
or  other  person  having  control  of  such  slave,  in  writing  or  other- 
wise, first  fbtained. 

He  was  found  guilty,  and  fined  by  the  Mayor  $50 ;  from 
which  judgment  he  appealed  to  the  Circuit  Court.  In  that 
court  the  following  statement  was  filed,  (after  setting  out  the 
parlies  in  the  margin  :) 

"  Circuit  Court  of  Mobile  County,  Fall  Term,  1850. 

"  This  case  is  brought  to  this  court  on  appeal,  on  the  part  of 
the  defendant,  from  the  judgment  of  C.  C.  Langdon,  Mayor  of 
the  City  of  Mobile,  and  ex  ( officio  justice  of  the  peace  in  and  lor 
said  county,  in  favor  of  the  Mayor,  Aldermen  and  Common 
Council  of  the  City  of  Mobile,  against  the  said  defendant.    The 
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said  judgment  was  rendered  on  the  15th  day  of  June,  1850,  for 
the  sum  of  fifty  dollars,  besides  cost  of  suit,  for  violating  the 
ordinance  of  the  City  of  Mobile  that  provides,  among  other 
things,  that  it  shall  not  be  lawful  for  any  person  to  buy,  sell  or 
receive  from  any  slave  or  slaves  any  commodity  of  any  kind  or 
description  whatever,  without  the  consent  of  the  owner  or  em- 
ployer of  such  slave  or  slaves  in  writing  expressing  the  articles 
so  permitted,  or  unless  the  owner  or  employer  of  such  slave  or 
slaves  shall  personally  authorize  the  same ;  and  if  any  person  or 
persons  shall  sell  or  receive  from  any  slave  or  slaves,  without 
such  consent  or  permission,  he,  she  or  they  so  offending,  upon 
conviction,  shall  be  fined  in  the  sum  of  fifty  dollars.  And  the 
said  plaintiffs  aver,  that  the  said  defendant  violated  the  said  or- 
dinance in  this  :  that  he  sold,  on  the  1st  day  of  June,  1850,  in 
the  City  of  Mobile  in  said  county,  to  a  slave  by  the  name  of 
,  the  property  of  , 

a  certain  quantity  of  spirituous  liquors,  without  consent,  per- 
mission or  authority  of  the  owner  or  employer  of  said  slave  first 
being  had  or  obtained,  contrary  to  said  ordinance ;  and  this  suit 
is  brought,  and  here  prosecuted  by  the  plaintiffs  aforesaid, 
against  the  defendant,  to  recover  the  penalty  of  fifty  dollars  for 
violating  said  ordinance  as  stated." 

The  plaintiff  in  error  demurred  to  this  statement,  and  his 
demurrer  was  overruled  by  the  court ;  whereupon  he  pleaded 
not  guilty. 

On  the  trial  a  bill  of  exceptions  was  taken,  from  which  it  ap- 
pears that  the  plaintiffs  below  introduced  two  witnesses,  who 
testified  that  they  saw  a  negro,  whom  the}'-  kne>v  to  be  a  slave, 
enter  the  defendant's  grocery  in  the  night  time,  with  an  empty 
bottle  in  his  hand,  and  the  defendant,  who  was  standing  in  or 
near  the  door  as  the  negro  entered,  went  into  the  house  with  the 
slave,  from  which  they  both  presently  came  out,  the  negro  with 
the  same  bottle  nearly  filled  with  spirituous  liquors;  they  neith- 
er saw  nor  heard  what  was  said  or  done  in  the  house,  nor  did 
they  know  from  whom  the  negro  obtained  the  liquor  ;  they  saw 
no  other  person  about  the  house  ;  they  were  but  a  short  dig- 
tance  from  the  house  ;  it  was  situated  within  the  corporate  lim- 
its of  the  City  of  Mobile.  This  was  all  the  evidence  in  the 
case,  except  the  city  ordinance  under  which  the  proceedinor  was 
had,  which  was  read  to  the  jury.  -^■^■-■c 
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.  The  defendant  asked  the  court  to  charge  the  jury,  that  the 
fact  of  the  negroes  going  into  the  defendant's  store  without,  and 
coining  out  of  it  with  spirituous  liquors,  as  testified  to  ly  the 
witnesses,  is  not  prima  facie  evidence  against  the  defendant  of 
having  violated  the  ordinance.  This  charge  the  court  refused, 
and  charged  the  jur}',  that  it  was  for  them  to  determine  from 
the  evidence  whether  the  defendant  sold  the  liquor  to  the  negro 
and  thus  violated  the  ordinance. 

To  the  refusal  to  charge  as  asked,  and  to  the  charge  given, 
the  defendant  excepted  ;  and  he  here  assigns  the  judgment  of 
the  court  on  the  demurrer,  and  the  matters  of  the  bill  of  excep- 
tions, as  error. 

C.  W.  Rapier,  for  plaintiff  in  error. 
Daniel  Chandler,  contra. 

LIGON,  J. — Proceedings  for  the  recovery  of  fines  or  penal- 
ties for  the  violation  of  ordinances,  made  for  the  government  of 
cities  or  incorporated  towns,  are  quasi  criminal  in  their  charac- 
ter, and  as  such  should  be  conducted  with  greater  regard  to 
strictness  than  attaches  to  the  pleadings  in  civil  cases. 

Tlie  recovery  of  the  penalty  is  also  a  punishment  of  the  of- 
fence against  which  the  violated  ordinance  is  aimed,  and  the 
prosecution  should  be  so  conducted,  in  respect  to  its  pleadings, 
that  the  party  proceeded  against  may  know  at  once  the  charge 
brought  against  him  and  be  enabled  to  meet  it  directly.  If  it 
be  80  general  in  its  character,  or  so  loose  in  its  averments,  as 
not  to  embody  a  distinct  and  substantive  offence  on  which  an  is- 
sue could  be  understandingly  made,  and  to  which  the  accused 
could  direct  his  proof  without  danger  of  misapprehending  the 
accusation  brought  against  him,  be  is  not  bound  to  answer  it. 

The  rules  applicable  to  indictments  for  misdemeanors,  so  far 
as  certainty  in  averring  the  offence  is  concerned,  may,  we  think, 
be  applied  with  much  propriety  to  cases  of  this  kind,  and  would, 
perhaps,  be  the  best  and  safest  which,  could  be  adopted  for  their 
government.  It  will  not  do  to  leave  them  to  be  conducted  under 
the  loose  and  general  rules  which  control  appeals  in  civil  cases. 
Whenever  such  proceedings  are  instituted,  they  imply  the  com- 
mission of  a  crime,  and  their  end  is  the  punishment  of  that 
crime.     In  this  they  are  wholly  dissimilar  from  the  ordinary 
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appeals  sent  up  hj  justices  of  the  peace  to  the  Circuit  Courts 
of  this  State. 

If  these  rules  are  applied  to  the  case  before  us,  we  can  be  at 
no  loss  how  to  dispose  of  it.  In  the  case  of  Francois  v.  The 
State,  20  Ala.  83,  which  was  a  prosecution  for  an  offence  against 
the  laws  of  the  State  forbidding  the  trading  with  slaves  without 
permission  from  the  master,  owner  or  overseer,  the  indict- 
ment charged  the  defendant  with  selling  "to  a  slave,  whose 
name  is  to  the  jurors  unknown."  This,  it  was  held,  was  too 
general  to  authorize  a  judgment  against  the  defendant  after  his 
conviction  by  the  jury,  and  such  an  indictment  it  was  declar- 
ed would  be  bad  on  demurrer,  the  court  remarking  :  "  The  rule 
is  well  settled,  not  only  that  the  facts  and  circumstances  which 
make  up  the  offence  must  be  stated  in  the  indictment,  but  they 
must  be  stated  with  such  certainty  and  precision,  that  the  de- 
fendant may  be  enabled  to  judge  whether  they  constitute  the 
offence  charged  or  not,  that  he  may  demur  or  plead  accordingly; 
in  order  that  he  may  prepare  his  defence,  may  plead  a  former 
acquittal  or  conviction,  and  that  there  may  be  no  doubt  as  to  the 
judgment  to  be  given." 

Judged  by  these  rules,  is  the  statement  in  this  case  suflScient 
to  put  the  accused  upon  his  defence  to  the  merits?  It  is  charg- 
ed that  the  defendant  below  violated  the  ordinance  of  the  City 
of  Mobile  against  trading  with  slaves,  by  selling  spirituous 
liquors  to  a  slave,  without  averring  either  the  name,  or  owner,  or 
employer  of  the  slave  with  whom  he  dealt.  This  ordinance  is 
substantially  the  same  with  the  statute  of  the  State  upon  the 
same  subject,  except  as  to  the  punishment.  Against  a  charge 
thus  generally  and  indefinitely  made,  it  wo'^ld  be  difficult  for  the 
accused  to  prepare  his  defence.  He  may  have  the  permission 
of  the  masters  or  employers  of  a  hundred  slaves  to  trade  with 
thera,  and  the  slave  with  whom  he  is  charged  with  unlawfully 
trading  may  be  one  of  these;  but  which  of  thera,  it  is  impossible 
for  him  to  know  from  the  pleadings  in  the  case.  This  permis- 
sion may  have  been  verbally  given,  and  he  cannot  tell  which  of 
the  owners  or  employers  to  summon  in  his  defence ;  he  must 
either  summon  all,  or  submit  to  an  unjust  recovery.  And  if  he 
dare  to  bring  in  all,  ho  is  subject  to  be  taxed  with  the  costs  of 
every  one  except  two,  and  thus  be  compelled  to  pay  out  more 
than  the  amount  of  the  fine  imposed  by  the  ordinance,  in  the  at- 


726  ALABAMA. 


Krebs  r.  O'Orady. 


tempt  to  make  out  his  defence  ;  and  this,  vrhcn  he  is  wholly  in- 
nocent of  the  offence  imputed  to  him. 

Our  opinion  is,  that  the  statement  is  not  sufficiently  certain  in 
describing  the  offence,  on  account  of  the  commission  of  wliich 
the  plaintiffs  below  become  entitled  to  recover  the  penalty  sued 
for,  and  tonscqucntly  the  demurrer  to  that  statement  should 
have  been  sustained. 

The  charge  requested  by  the  defendant  ia  the  court  below, 
was  properly  refused.  The  testimony  before  the  jury  as  to  the 
defendant's  selling  the  spirituous  liquors  to  the  slave,  was,  in  a 
high  degree,  circumstantial  in  its  character,  requiring  to  be 
weighed  before  its  torcc  could  be  rightly  ascertained,  and  it  is 
the  peculiar  province  of  the  jury  to  do  this.  The  correct  course 
in  such  cases  is,  to  refer  tho  whole  testimony  to  the  jury,  that 
they  may  say  how  far  it  goes  to  make  out  the  plaintiff 's  case, 
and  render  their  verdict  accordingly.  This  is  what  was  done 
by  the  court  below,  and  its  action  in  this  respect  is  free  from 
error. 

For  tho  error  of  the  court  in  overruling  the  demurrer,   the 
judgment  must  be  reversed,  and  the  cause  remanded. 


KREBS  vs.  O'GRADY. 


1.  When  the  hiisbnn<.I  has  abjured  the  State,  and  his  wife  has  ACtc<l  as  a 
feme  sole,  she  will  l»o  bo  regarded  ;  but  to  constitute  an  abjuration  by 
him,  there  must  be  an  abandonment  of  tlie  wife  and  a  removal  from  the 
State  without  the  intention  of  returning 

2.  The  wife  may,  however,  act  as  her  husbacd's  agent  during  his  absence 
from  the  State,  and  as  such,  with  his  assent  exprcas  or  implied,  may  trans- 
fer a  note  which  "he  has  taken  payable  to  herself. 

3.  The  husband  having  gone  to  Californin,  his  wife  continned  to  carry  on 
bis  business,  (a  bakery,)  and  sold  a  part  of  tho  furniture  and  fixtures, 
taking  notes  payable  to  herself,  whioh  ^lie  afterwards  trantforred  :  Helii, 
that  these  circumstancee  did  not  amount  to  prc^umptive  evidence  of  her 
authority  to  transfer  the  notes,  but  the  jury  must  decide  whether  they 
were  sufficient  to  establish  it. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 
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The  plaintiff  in  error  sued  out  an  attachment  against  John 
McGinnis,  and  summoned  John  C.  Morton  as  garnishee.  Mor- 
ton answered,  denying  any  indebtedness  to  the  defendant  in  at- 
tachment, and  stating  that  he  had  executed  three  promissory 
notes  to  the  wife  of  the  defendant,  which  had  been  transferred 
to  O'Giad}'-,  the  defendant  in  error.  O'Grady  was  thereupon 
summoned  as  transferree,  and  an  issue  was  made  up  between 
him  and  the  plaintiff  in  attachment  to  try  the  right  of  said 
notes. 

On  the  trial  it  was  proved,  that  the  notes  in  question  were  giv- 
en by  the  garnishee  for  the  fixtures,  counters,  pans,  &c.,  of  a 
bakery  belonging  to  a  bake  shop,  which  had  been  occupied  as 
such  by  the  defendant  in  attachment,  who  had  removed  to  Cali- 
fornia some  four  months  before  the  notes  were  given ;  that  the 
property  for  which  the  notes  were  given  was  in  the  bake  shop 
when  occupied  by  such  defendant  in  attachment,  and  that  at  the 
time  the  purchase  was  made,  and  for  a  long  time  thereafter,  the 
wife  carried  on  the  same  business  at  that  place,  dealt  and  traded 
on  her  own  account,  and  in  her  own  name;  that  the  notes  in  ques- 
tion were  payable  to  her,  and  endorsed  by  her  to  the  defendant 
in  error  before  the  summons  of  garnishment  was  served,  in 
payment  of  a  debt  which  she  had  contracted  with  him  while  tra- 
ding on  her  own  account,  for  supplies  necessary  to  carry  on  the 
business  ;  that  the  defendant  in  attachment  had  never  returned 
from  California,  and  there  was  no  evidence  offered  to  show  that 
he  had,  during  his  absence,  assisted  his  wife  in  any  way. 

The  court  charged  the  jury,  that,  although  a  promise  to  the 
wife  during  coverture  was  in  law  a  promise  to  the  husband,  yet 
this  rule  was  subject  to  modifications;  that  in  case  of  abandonment 
by  the  husband,  when  the  wife  is  acting  as  feme  sole,  she  may 
take  a  note  payable  to  herself,  and  endorse  it  in  her  own  name 
and  pass  a  title,  where  there  was  no  proof  that  the  husband  dis- 
sented from  it ;  so,  where  the  husband  and  wife  were  living  sep- 
arately, and  she  was  trading  and  doing  business  in  her  own 
name,  with  the  effects  of  the  husband,  or  her  own  effects,  her 
contracts  would  be  valid  and  binding  if  the  husband  assented 
and  his  assent  would  be  presumed,  unless  he  expressed  his  dis- 
sent ;  that  as  to  the  effects  of  the  husband,  the  law  in  such  a 
case  would  make  the  wife  his  agent,  and  she  would  be  presumed 
to  act  within  the  scope  of  her  powers  until  he  dissented  ;  that 
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if  the  jury  believed  the  defendant  in  Attachment  had  abandoned 
his  wife  without  any  intention  of  returninp,  or,  if  he  went  to 
California  without  such  abandonment,  or  with  the  intention  of 
returning  to  her,  or  sending  for  her,  and  that  she  carried  on  bus- 
iness in  her  own  name  uniformly,  and  that  she  so  dealt  with  the 
garnishee  when  she  took  tlie  notes  from  him — when  she  endorsed 
them  to  the  delendant  in  error,  and  when  she  contracted  the 
debt  to  pay  which  the  notes  were  endorsed  to  him,  and  if  such 
debt  was  a  bona  fide  debt,  and  the  transaction  was  without 
fraud,  then  the  title  to  O'Grady  was  good,  and  would  override 
the  title  of  the  plaintiff  in  attachment,  as  it  was  prior  in  point 
of  time. 

The  charges  thus  given  were  excepted  to,  and  are  hero  as- 
signed for  error. 

C.   W.  Rapier,  for  plaintiff  in  error  : 

The  notes,  being  made  payable  to  a  married  woman,  became 
instantly  the  property  of  her  husband,  and  her  en  lorsement 
would  transfer  no  property  in  them. — Barlow  v.  Bishop,  1  East 
432;  Savage  v.  King,  17  Maine  301;  Commonwealth,  v.  Man- 
ley,  12  Pick.  176;  Miller  v.  Delamater,  12  Wend.  435  ;  Story 
on  Promissory  Notes,  129  §  124;  Vance  v.  Wells  &  Co.,  6 
Ala.  737. 

More  especially  did  the  property  in  the  notes  vest  in  the  hus- 
band, since  the  consideration  for  them  was  the  property  of  t'lO 
husband. — Commonwealth  v.  Manley,  12  Pick.  170;  Keith  v. 
Woombell.  8  Pick.  211. 

This  case  is  very  different  from  that  of  Roland  v.  Logan,  18 
Ala.  3^7.  In  that  case  the  wife  had  been  abandoned  by  her 
husband  and  1  ft  to  her  own  shifts.  She  had  removed  with  her 
children  from  Georgia  to  Alabama,  where  she  had  conducted 
business  on  her  own  account  for  three  years  prior  to  the  endorse- 
ment of  the  note  in  question,  and  near  ten  years  before  the  in- 
stitution of  the  suit.  Her  husband  had  never  come  to  Ala- 
bama, and  had  asserted  no  claim  to  her  earnings.  In  the  case 
at  bar,  the  roc  .»rd  furnishes  no  indication  of  an  abandonment  by 
the  husband  of  his  wife.  In  Roland's  case,  the  wife  contracted 
in  reference  to  means  and  property  acquired  by  her  own  indus- 
try. In  this  case,  the  wife  contracted  in  reference  to  the  prop- 
erty of  her  husband. 


JUNE  TERM,  1853.  729 

Krebs  v.   O'Qrady. 


The  decision  in  Roland's  case  turns  upon  the  presumption 
of  the  husband's  assent  to  the  wife's  transaction,  and  that  pre- 
sumption is  founded  upon  the  fact  of  abandonment.  So,  the 
reason  of  that  case  can  apply  with  no  force  to  this. 

If  the  circumstances  in  this  case  would  have  warranted  the 
inference  of  the  husband's  assent  to  the  wife's  transaction,  that 
inference  should  have  been  left  for  the  jury,  and  not  have  been 
drawn  by  the  court. — Roland  v.  Logan,  18  Ala.  307  ;  Barlow 
V.  Bishop,  1  East  432. 

The  court  below  charged  the  jury  that  the  wife's  agency  un- 
der the  circumstances  would  be  presumed,  and  that  her  acta  as 
such  would  be  valid,  unless  the  husband  dissented.  The  rule  is, 
that  the  wife,  whether  the  husband  is  abroad  or  at  home,  is  not 
presumed  to  be  his  agent  generally,  or  to  be  entrusted  Avith  any 
other  authority  as  to  his  aiFairs,  than  that  which  it  is  usual  and 
customary  to  confer  upon  the  wife. — Benjamin  v.  Benjamin,  16 
Conn.  347. 

The  instructions  of  the  court  below  to  the  jury  were  argu- 
mentative, indirect  and  uncertain,  and  were  of  a  character  to 
mislead  the  jury. — Cothran  v.  Moore,  1  Ala.  423  ;  Kenan  v. 
Flolloway,  1 6  ib.  53. 

The  charge  given  to  the  jury  last  set  forth  in  the  bill  of  ex- 
ceptions, assumes  facts  which  it  is  the  province  of  the  jury  to 
ascertain,  and  virtually  directs  a  verdict  for  the  claimant  upon 
the  facts  so  assumed.— 9  Ala.  937  ;  14   ib.  460 ;  16  ib.  398. 

Percy  Walker  and  Geo.  N.  Stewart,  contra  : 

1.  The  charges  of  the  court  below,  as  to  the  validity  of  the 
assignment  of  the  notes,  correctly  state  the  law,  and  are  in  con- 
formity with  the  decisions  of  this  court  in  the  case  of  Roland 
v.  Logan,  18  Ala.  307,  and  authorities  there  cited.  The  an- 
cient rule  imposing  disabilities  on  femes  covert,  has  been  greatly 
relaxed,  and  many  exceptions  to  the  rule  have  been  allowed.— 
The  case  at  bar  is  within  the  exceptions. 

2.  Where  a  husband  leaves  his  wife  in  the  possession  of  prop- 
erty, she  is,  during  his  absence,  necessarily  his  agent,  and  the 
husband  is  bound  by  her  acts. — 10  Wend.  79  ;  16  Verm.  653 ; 
1  Peters  108.  A  husband  may  abjure  the  realm,  so  as  to  con- 
fer on  his  wife  the  character  of  a  feme  sole,  and  whether  he  left" 
his  wife  with  the  intention  of  not  returning  is  a  question  for  the 
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jury.— 9  Ala.  86Y  ;  Sib.  567 ;  4  McCord  148.  A  wife  may 
sell,  and  convey  personal  property  as  the  agent  of  the  husband; 
and  whether  she  was  so  autliorized  is  for  the  jury  to  decide  from 
^the  facts  and  circumstances. — 3  Strobh.  315;  8  Black.  240. — 
Any  evidence  tending  to  prove  such  agency  is  admissible, — 11 
Verm.  628.  The  authority  of  the  husband  will  be  presumed. — 
4  Dev.  &  Batt.  180  ;  12  Wend.  433  ;  18  Ala.  307. 

The  cases  cited  by  plaintiff  in  error  will  bo  found,  upon  ex- 
amination, not  to  affect  the  one  at  bar.  That  of  Barlow  v. 
Bishop,  1  East  432,  cannot  be  considered  as  authority,  inas- 
mcch  as  the  English  Qpurts  have  since  decided  differently. — 
7  Bicg.  565  ;  1  Campbell  485.  In  the  case  in  12  Pick.  178, 
there  was  no  express  assent  of  the  husband,  nor  was  there  evi- 
dence from  which  such  assent  could  be  implied.  No  analogy 
exists  between  the  case  at  bar  and  that  of  Savage  v.  King,  17 
Me.  301.  There  was  nothing  in  the  circumstances  of  that  case 
to  take  it  out  of  the  operation  of  the  general  rule,  that  a  note 
msde  payable  to  the  wife  is  a  note  to  the  husband  and  becomes, 
eo  instanti,  his  property.  There  is  as  little  analogy  in  the  case 
of  Benjamin  v.  Benjamin,  15  Conn.  347.  There  there  was  di- 
rect T)roof  not  only  that  the  husband  left  home  for  a  merely 
temporary  purpose,  but  that  he  made  ample  provisions  for  the 
support  of  his  family,  and  that  she  Avas  not  only  not  his  general 
agent,  but  that  she  was  not  in  any  manner  to  act  for  him.  There 
was  no  room  for  presumption  of  agency.  It  is  not  denied  in  that 
case,  that  the  "wife  may  act  as  agent  of  her  husband,"  or  that 
her  agency  may  be  presumed;  see  page  357.  In  the  case  of 
Rotch  V.  Miles,  2  Conn.  638,  which  in  some  respects  is  similar 
to  the  case  at  bar,  the  court  held,  that  if  a  man  leave  his  wife, 
without  making  provision  for  her  support,  and  did  not  return, 
and  she  continued  in  the  business  in  which  she  was  left,  the  hus- 
band will  be  liable  for  her  contracts,  and  the  law  will  presume 
his  assent  to  her  acts.  See  opinion  of  Chief  Justice  Swift. — 
This  case  was  cited  and  approved  in  Benjamin  v.  Benjamin,  15 
Conn.  347.  The  case  from  7  Wend.  68,  was  essentially  differ- 
ent from  the  one  at  bar,  and  the  subsequent  case  of  Miller  v. 
Delamater,  12  Wend.  433,  is  an  authority  in  favor  of  the  de- 
fendant in  error.  In  that  case  the  Supreme  Court  of  New 
York  review  the  case  of  Barlow  v.  Bishop,  1  East,  and  dissent 
to  tb«  judgment  there  given.     The  case  cited  from  3   Humph. 
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80,  is  merely  an  affirmance  of  the  general  rule,  and  has  no  cor- 
respondence to  the  case  at  bar. 

The  charge  of  the  court  below  to  the  jury,  'Hhat  if  they  be- 
lieved the  facts  deposed  to  by  the  witnesses,  and  that  there  was 
no  fraud  in  the  transaction  between  O'Grady  and  Mrs.  McGin- 
nis,  the  claimant,  O'Grady,  was  entitled  to  a  verdict,"  was  not 
erroneous.  The  testimony  was  clear  and  without  conflict,  and 
it  was  only  necessary  to  draw  a  legal  conclusion  from  it ;  thus 
bringing  it  within  the  ruling  of  the  court  in  Abney,  adm'r,  v. 
Pickett,  21  Ala.  739,  and  Hopkins  v.  Scott,  20  ib.  179. 

GOLDTHWAITE,  J. — That  a  note  payable  to  the  wife  is, 
in  legal  efiect,  a  note  payable  to  the  husband,  and  as  a  neces- 
sary consequence  can  be  transferred  by  his  act  alone,  is,  as  a 
general  proposition,  well  settled.  There  are,  however,  excep- 
tions to  this  rule,  and  cases  may  exist  in  which  the  wife  is  au- 
thorized to  take  notes  as  if  a  single  woman;  and  in  such  case,  it 
follows  that  the  title  would  pass  by  her  endorsement.  Accord- 
ing to  the  later  English  decisions,  this  can  only  happen  vrhen  the 
husband  is  civilly  dead,  or  his  absence  is  involuntary,  as  when 
he  is  an  alien  enemy. — 8  Term  547  ;  2  B.  &  P.  226  ;  Begget 
V.  Frier,  11  East  301 ;  Barden  v.  Keverberg,  2  Mees.  &  W. 
61 ;  2  Roper  H.  &  W.  121.  In  this  court  we  have  held,  that 
where  the  husband  has  abjured  the  State,  and  the  wife  has  acted 
as  a  feme  sole,  she  will  be  so  regarded. — Arthur  v.  Broadnax, 
3  Ala.  5^,7 ',  James  v.  Stewart,  9  Ala.  365.  The  question, 
however,  as  to  what  constitutes  an  abjuration  of  the  State,  so 
as  to  take  the  wife  out  of  the  disabilities  of  coverture,  has  not 
been  settled  with  precision.  We  all,  however,  agree  that  there 
can  be  no  abjuration  in  this  sense,  without  an  abandonment  of 
the  wife,  and  a  removal  from  the  State  wliLoiu.  an  intention  of 
returning. — Mead  v.  Hughes,  15  AIa»  14- 

'I'he  wife  may,  however,  ace  as  the  ageui  of  her  husband ; 
and  a  note  payable  to  her,  although  in  legal  eSect  it  is  payable 
to  him,  may  be  endorsed  by  ha:  in  "ber  own  name ;  and  if  done 
with  the  asscnc  of  the  husband,  the  endorsee  acquires  a  valid 
title.  And  this  assent  is  not  required  to  be  expressly  proved, 
but  may  be  inferred  from  circumstances.  Such  was  the  decis- 
ion of  this  court  in  Roland  v.  Logan.  18  Ala.  307,  and  under 
the  infiuea.^o   of  tliis  principle,  if  a   wife   was  living  separate 
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from  her  husband,  and  doing  business  in  her  own  name,  with  his 
knowledge,  her  contracts,  within  the  scope  of  that  business, 
would  be  valid  and  binding,  unless  the  husband  dissented.  His 
assent  would  in  such  a  case  be  presumed.  If  the  character  of 
the  business  was  such,  as  naturally  to  include  the  sale  or  disposi  ■ 
tion  of  the  husband's  effects,  the  same  principle  would  apply;  but 
where  such  disposition  was  not  within  the  legitimate  scope  of  the 
separate  business,  most  certainly  no  presumption  of  law  could 
be  created,  and  the  jury  would  not  be  authorized  to  presume  the 
husband's  assent  to  the  disposition,  unless  their  minds  were 
fairly  brought  to  that  conclusion  by  the  facts  before  them  in  ev- 
idence. 

The  wife,  in  the  absence  of  the  husband,  may  have  a  general 
authority  to  exercise  the  usual  and  ordinary  control  over  the 
property  left  iu  her  possession  by  him,  which  must  be  controlled 
by  some  one  ;  unless  the  presumption  of  this  authority  is  re- 
butted by  proof  that  he  had  constituted  some  other  person  his 
agent  for  that  purpose. — Church  v.  Landers,  10  Wend.  79. — 
But  the  sale  of  the  husband's  effects  may  be  outside  of  the 
usual  and  ordinary  control  of  them  ;  and  whether  it  is  so  or  not 
must  depend  upon  the  nature  of  the  property,  the  length  of  the 
absence,  and  perhaps  other  circumstances.  If  the  husband 
went  to  California,  leaving  the  wife  to  carry  on  his  plantation 
during  his  absence,  it  would  not  follow,  as  a  presumption  of  ]aw, 
that  he  bad  given  her  authority  to  sell  and  dispose  of  his  slaves, 
and  transfer  the  notes  received  in  payment  for  them.  So,  in 
the  present  case,  although  the  husband  may  have  consented  that 
his  wife  might  carry  on  the  business  of  the  bakery  in  her  sep- 
arate name,  that  fact  does  not  create  a  legal  presumption  that 
she  was  authorized  to  transfer  the  notes  received  from  the  sale 
of  the  fixtures,  which  in  law  were  payable  to  her  husband  ;  and 
that  they  were  transferred  in  payment  of  a  debt  contracted  by 
her  in  the  course  of  the  separate  business,  can  have  no  influ- 
ence. The  question  is  purely  one  of  authority,  so  far  as  she  is 
concerned;  and  all  we  decide  on  this  branch  of  the  case  is,  that 
the  circumstances  we  have  stated  did  not  amount  to  presump- 
tive evidence  that  she  had  authority  from  the  husband  to  trans- 
fer the  notes  in  question.  It  was  for  the  jury  to  say  whether 
this  evidence  would  fairly  bring  their  minds  to  this  con- 
clusion. 


JUNE  TERM,  1853.  Y33 

Reid  V.  Nash,  Judge  &c. 

As  a  portion  of  the  charge  given  by  the  court  was  in  opposi- 
tion to  the  views  we  have  expressed,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Gibbons.  J.,  not  sitting. 


REID  vs.  NASH,  Judge,  &c. 

1.  In  debt  on  an  administrator's  bond,  to  charge  his  sureties  with  a  judg- 
ment rendered  against  him  as  administrator  to  be  levied  de  bonis  intestatis, 
it  is  not  necessary  that  the  declaration  should  allege  that  the  judgment 
was  rendered  on  a  debt  which  was  a  proper  charge  against  the  estate,  or 
against  the  administrator  as  such. 

2.  When  the  record  shows  that  pleas  were  filed  and  demurred  to,  the  pleas 
found  in  the  record  will  be  presumed  to  be  those  which  were  filed,  although 
they  are  not  signed  by  counsel,  nor  endorsed  as  filed. 

3.  JSTil  debet  and  performance  generally  are  not  good  pleas  to  debt  on  bond 
assigning  special  breaches. 

4.  A  plea  averring  that  the  judgment  against  the  administrator  was  not  a 
proper  debt  orchargj  against  the  intestate,  nor  against  his  administrator 
as  such,  is  but  the  statement  of  a  conclusion,  and  therefore  demurrable. 

5.  A  plea  averring  that  the  intestate's  estate  has  been  duly  declared  insol- 
vent and  is  in  progress  of  settlement,  is  fatally  defective  on  demurrer. 

6.  So  also  is  a  plea  containing  the  additional  averment  that  plaintiff  failed 
to  present  his  judgment  as  a  claim  against  the  estate  within  six  months 
after  the  declaration  of  insolvency. 

7.  A  plea  of  plene  administravit  is  bai  on  demurrer,  if  it  does  not  allege 
that  the  assets  were  fully  administered  before  suit  brought. 

8.  Consent  to  "  plead  in  short,"  where  a  demurrer  is  interposed,  dispenses 
only  with  formal  matters,  and  not  with  matters  of  substance ;  if  a  plea  is 
pleaded  by  name,  all  material  averments  will  be  considered  as  made  ;  but 
if  it  is  partly  drawn  out,  the  want  of  a  material  averment  is  fatal. 

Error  to  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  Lyman  Gibbons. 

Debt  on  an  administrator's  bond,  in  the  name  of  Preston  G. 
Nash,  Judge  of  the  County  Court  of  Sumpter,  for  the  use  of 
Thomas  C.  Crimm,  against  James  M.  Reid,  the  plaintiff  in 
error  ;  the  suit  having  been  discontinued  as  to  the  other  obligors 
in  the  bond,  upon  whom  process  was  not  served.     The  declara- 
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tioD  sets  out  tho  bond,  and  alleges  a  special  breach  of  the  condi- 
tion, to- wit :  the  recovery  of  a  judgment  against  the  adminis- 
trator to  be  levied  de  bonis  intestatis,  the  issue  of  an  execution 
and  its  return  ''  no  property  found,"  and  assets  in  the  admin- 
istrator's hands  more  than  sufficient  to  satisfy  it,  which  he  was- 
ted and  converted  to  his  own  use.  The  defendant  demurred  to 
the  declaration,  but  his  demurrer  was  overruled.  The  pleas  are 
stated  at  length  in  the  opinion. 

Watts,  Judge  &  Jackson,  for  plaintiff  in  error : 

1.  The  declaration  is  defective,  and  the  demurrer  thereto 
should  have  been  sustained.  It  is  not  averred  in  the  declaration 
that  the  judgment  recovered  against  James  H.  Owen,  as  the 
administrator  of  John  M.  Owen,  deceased,  was  upon  any  act 
or  indebtednesB  of  the  said  John  M.  Owen  in  his  life-time, 
which  constituted  a  proper  charge  against  his  estate,  or  upon 
any  debt  or  act  which  was  or  could  have  been  a  proper  cbargc 
against  tho  said  James  H.  Owen,  as  administrator  of  said  es- 
tate. As  against  the  administrator,  the  rendition  and  non-pay- 
ment of  a  judgment,  of  the  form  of  that  stated  in  the  declara- 
tion, would  be  prima  facie  evidence  of  a  devastavit ;  but,  as 
against  the  sureties  of  the  administrator,  it  is  not  even  prima 
facie  evidence,  they  not  being  parties  to  the  suit.  To  fix  the 
liability  of  the  sureties  of  an  administrator,  an  actual  devastavit 
must  be  shown  ;  and,  of  course,  it  must  be  averred. — See  Wil- 
liams V.  Hinkle  et  al.,  15  Ala.  713,  and  authorities  there  cited. 
In  the  case  at  bar.  the  surety,  and  not  the  administrator,  de- 
murred to  the  declaration. 

2.  'I'he  demurrer  to  the  pleas  of  defendant  below,  should  have 
been  overruled.  The  record  shows  that  the  demurrer  was  to 
all  the  pleas  jointly,  and  not  to  each  plea  separately  ;  therefore, 
if  any  one  of  tho  pleas  be  good,  this  court  must  reverse. — Spann 
V.  Boyd,  2  Stew.  480  ;  Kent  v.  Long,  8  Ala.  45.  Some  of  the 
pleas  may  be  bad,  but  it  is  insisted  that  some  of  them  are  good  ; 
and  being  "  in  short  by  consent,"  form  was  dispensed  with. 

To  sustain  the  third  and  fourth  pleis,  see  Williams  v.  Hinkle, 
15  Ala.  713,  and  authorities  there  cited. 

Upon  the  fifth  and  sixth  pleas,  see  Powe  &  Smith  v.  Sterrett, 
judge,  &c.,  16  Ala.  330. 

Besides,  under  our  statute,  "  no  security  for  an  executor  or 
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administrator  shall  be  chargeable  beyond  the  assets  of  the  tes- 
tator or  intestate,  on  account  of  any  omission  or  mistake  in 
pleading  of  the  executor  or  administrator." — Clay's  Dig.  228 
§  34.  If  then,  the  administrator  in  the  case  at  bar  omitted  to 
plead,  when  he  was  sued  on  the  claim  or  demand  upon  which 
judgment  was  rendered,  the  matters  set  forth  in  pleas  numbered 
five  and  six,  it  is  clearly  competent  for  his  sureties  to  do  it 
when  they  are  sued,  otherwise  the  statute  above  cited  would  be 
a  nullity. 

The  seventh,  which  is  a  plea  of  p/cwe  administravit,  is  clearly 
good  ;  under  our  statute  above  cited,  the  surety  should  be  al- 
lowed to  interpose  this  plea. — Williams  v.  Hinkle,  supra. 

3.  But  it  may  be  contended  that  the  pleas  are  defective,  or 
are  not  to  be  treated  as  pleas,  because  they  are  not  signed  by 
counsel.  I'hat  this  is  not  a  defect  available  on  demurrer,  see 
DeForest,  Morris  &  Wilkins  v.  Elkins,  2  Ala.  50.  The  filing 
of  a  plea  is  an  admission  that  a  declaration  was  filed. — (Arthur 
&  Corprew  v.  Broadnax,  3  Ala.  557.)  So  is  the  filing  of  a  de- 
murrer an  admission  that  a  plea  was  filed ;  and  the  defendant 
in  error  having  demurred  to  these  pleas,  as  pleas,  is  now  estop- 
ped from  asserting  that  they  are  not  pleas.  The  statement  of 
the  clerk  in  the  record  that  the  pleas  were  not  signed,  is  no  part 
of  the  record,  and  cannot  be  looked  to  for  any  purpose. 

R.  H.  Smith,  contra  : 

The  declaration  is  good. — Thompson,  judge,  v.  Searcy  et  al.f 
6  Port.  393  ;  Burke  v.  Adkins,  2  Port.  236.     . 

Nil  debet  to  an  action  on  a  bond,  is  a  bad  plea.  The  second 
plea  is  performance  generally,  and  this  is  bad  to  an  action  on  a 
bond,  when  breaches  are  assigned.  These  are  elementary  prin- 
ciples. 

The  third  and  fourth  pleas  seek  to  litigate  the  question  of  in- 
debtedness of  the  estate,  notwithstanding  a  judgment  and  re- 
turn of  no  property  against  the  adm'r.  That  this  cannot  be 
done,  see  Dexinetal.  v.  Portis,  11  Ala.  104.  This  case  holds 
(p.  107)  that  "  the  judgment  rendered  in  the  primary  cause 
cannot  be  opened  by  the  pleadings  and  evidence."  The  con- 
clusion results  too  from  the  fact  that  the  administrator  is 
the  sole  representative  of  the  estate.  When  no  fraud  in  sub- 
mitting   to   the  judgment  is  set  up,  to   allow   the  securities  to 


736  ALABAMA. 

Reid  T.  Nash,  Judge  &c. 


contest  the  judgment,  to  which  they  are  privy,  would  bo  to 
make  them  in  fact  quasi  personal  representatives  of  decedent. 
If  fraud  were  set  up,  it  couM  not  be  done  by  plea  at  law,  but 
must  be  by  bill  in  chancery.  It  docs  not  follow  that  the  judg- 
ment was  submitted  to  by  fraud  because  of  the  facts  contained 
in  the  fifth  plea ;  and  it  must  be  tukcn  most  strongly  against 
the  pleader.  In  mles  against  the  sheriff  for  not  making  money, 
it  nas  been  often  held  that  the  securities  need  not  be  parties  to 
the  rule,  and  yet  as  a  consequence  of  the  verdict,  a  judgment 
goes  against  the  sureties. — Garv  v.  Frost  &  Dickerson,  5  Ala. 
R.  638. 

It  is  erroneously  supposed  that  the  statute  of  1826,  and  the 
case  of  Williams  v.  Hinkle,  15  Ala.  713,  allows  these  pleas. — 
Dean  et  al.  v.  Portis,  supra,  p.  107.  The  mispleading  or  fail- 
ure to  plead  by  the  executor  cnnnot,  by  statute  of  1826,  injure 
the  securities.  The  effect  o  this  statute  is,  to  put  the  plaintiff 
in  a  suit  on  the  bond,  to  prove  an  actual  devastavit.  If  none 
such  has  occurred,  it  is  difficult  to  sec  how  admitting  the  con- 
clusiveness of  the  judgment  against  the  administrator  can  injure 
them,  as  it  is  no  evidence  of  assets  against  them.  If  a  devas- 
tavit has  occurred,  of  course  there  is  no  injury.  Williams  v. 
Hinkle  decides  that  the  judgment  does  not  fix  a  devastavit  as 
against  the  securities,  but  it  is  very  far  from  holding  that  it 
does  not  fix  the  indebtedness  of  the  estate,  and  gives  no  counte- 
nance to  such  a  position. 

The  fifth  plea  simply  means  this  :  admitting  that  eighteen 
months  had  expired  before  judgment  against  the  administrator, 
admitting  that  the  debts  were  all  known  before  such  judgment, 
the  estate  was  not  reported  or  declared  insolvent,  yet,  since  the 
rendition  of  the  judgment,  (and  since  the  bringing  of  this  suit,) 
the  estate  has  been  declared  insolvent.  Such  is  the  meaning  of 
the  plea — the  legal  intendments  being  incorporated,  and  it  re- 
ceives no  aid  from  the  exception  to  the  general  rule  very  proper- 
ly created  by  Powe  &  Smith  v.  Sterrett,  16  Ala.  339,  nor  from 
the  statute  of  1  ^26  ;  for  the  plea  being  true  does  not  establish 
that  there  was  mispleading  or  failure  to  plead,  unless  it  can  be 
said  that  not  pleading  that  w'  '"i"  m. -s  not  exist  is  a  mispleading 
or  failure  to  plead. 

It  is  difficult  to  see  how  the  seventh  plea  can,  in  point  of  law, 
be  true.     Under  our  statute,   there  can  be  no  other  than    an 
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equitable  (equal)  distribution  of  assets.  How  then  can  a  plea 
of  plene  adminisiravit  be  good  under  our  law,  without  setting 
out  that  in  whole  or  part  the  plaintiff  was  paid  %  In  no  other 
"way  than  by  medical  hills  and  funeral  expenses  having  consumed 
the  assets,  and  if  so,  this  is  an  exception  to  the  rule  of  payment 
of  creditors  and  should  have  been  pleaded.  But  the  plea  is 
open  to  another  and  more  fatal  objection  ;  it  amounts  to  this  : 
the  security  pleads  in  bar  of  the  action,  (and  of  course  of  costs 
accrued,)  that  the  administrator  has  fully  administered,  not 
that  he  had  before  suit  brougiit.  It  should  have  added  that  he 
(the  administrator)  hath  not,  nor  on  the  day  of  commencement 
of  the  suit  of  the  plaintiff,  or  at  any  other  time  since,  had  any 
goods  and  chattels,  &c. — 3  Chitty's  PI.  9-14,  and  notes. 

There  are,  in  fact,  no  pleas  in  the  record.  The  paper  inser- 
ted as  pleas  has  neither  the  endorsement  of  the  clerk  nor  the 
signature  of  counsel,  and  it  would  be  dangerous  to  treat  every 
pretended  paper  found  by  the  clerk  among  the  files  as  part  of 
the  record.  The  judgment  only  shows  there  were  pleas  and  a 
demurrer  to  them  which  was  sustained,  but  non  constat  that 
these  are  the  pleas. — Murrah  v.  Br.  Bank  Decatur,  20  Ala. 
892  ;  Br.  Bank  Decatur  v.  Moseley,  19  Ala.  222.  It  has  also 
been  held  by  this  court  (I  think  in  21  Ala.)  that  a  bill  of  excep- 
tions not  signed  by  the  judge  cannot  be  looked  into  ;  and  it  has 
also  been  held,  that  it  must  even  appear  that  it  was  done  in  term 
time ;  and  if  not,  how  can  pleas  not  signed  or  endorsed  be 
looked  to  ?  It  cannot  be  said  that  this  objection  should  have 
been  taken  before  joining  in  error.  The  error  assigned  is,  sus- 
taining the  demurrer  to  the  pleas.  The  judgment  shows  there 
vere  pleas,  and  to  them  a  demurrer  was  sustained ;  and  this  is 
so  far  record,  and  the  plaintiff  in  error  can  assign  the  action  of 
the  court  as  error.  Whether  a  particular  paper  incorporated 
into  the  record  constituted  such  pleas  is  not  involved  in  the  as- 
signment of  the  errors,  and  is  a  very  different  question. 

PHELANj  J. — The  demurrer  to  the  declaration  of  plaintiff 
"was  properly  overruled.  It  sufficiently  avers  that  a  judgment 
bad  been  rendered  against  the  administrator,  James  H.  Owen, 
as  such,  to  be  levied  de  bonis  intestatis.  It  was  not  necessary 
to  go  further  in  a  declaration,  whether  against  the  administrator 
Jiiraself  or  a  surety. — Thompson  v.  Searcy,  6  Por.  396 ;  Wil- 
90 
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liams  V.  Hinkle,  16  Ala.  713.  If  upon  the  trial  it  should  ap- 
pear, as  in  the  case  last  cited,  that  the  judgment  was  really  not 
a  proper  judgment  against  the  administrator  as  such,  the  surety 
would  then  be  at  liberty  to  make  tiie  question. 

The  record  shows  that  pleas  were  filed,  and  demurred  to ; 
we  must,  therefore,  intend  tiiat  these  pleas  which  are  found  in 
the  record  were  the  pleas  that  were  filed,  although  not  signed 
by  counsel,  nor  endorsed  by  the  clerk  as  filed. 

The  first  and  second  pleas,  nil  debet  and  performance  gener- 
ally .^  to  debt  on  a  bond  with  condition  and  special  breaches  as- 
signed, are  too  manifestly  demurrable  to  need  observation. — 
Tait  V.  Parkman,  15  Ala.  253. 

The  third  plea  simply  avers  that  the  debt  on  which  the  judg- 
ment against  the  administrator  was  rendered,  was  not  a  proper 
debt  or  charge  against  the  intestate,  or  defendant  as  his  admin- 
istrator, riiis  naked  averment,  without  facts,  can  amount  to 
nothing,  as  an  answer  to  the  declaration.  The  consent  to  "plead 
in  short,"  where  a  demurrer  is  interposed,  covers  only  formal 
matters,  and  not  matters  of  substance. 

The  fourth  plea  avers  that  the  judgment  mentioned  in  the 
declaration  was  confessed  by  the  said  administrator,  and  was  not 
founded  on  any  debt  or  proper  charge  against  the  intestate. — 
Like  the  third,  it  is  the  mere  averment  of  a  conclusion  without 
facts.  Even  fraud  is  not  imputed.  This  plea  was  of  course  de- 
fective, in  like  manner  with  the  last. 

The  fifth  and  sixth  pleas  are  in  these  words  : 
"5.  That  the  said  estate  of  the  said  John  M.  Owen,  deceased, 
has  been  by  the  Orphans'  Court  of  Sumpter  County  aforesaid 
duly  declared  insolvent,  according  to  the  statute  in  such  cases 
made  and  provided,  and  that  the  same  ha^  not  yet  been  settled 
up  and  closed,  but  that  the  same  is  now  in  a  course  of  settlement 
in  the  Probate  Court  of  said  county." 

"  6.  That  said  estate  of  the  said  John  M.  Owen  was  by  the 
said  Orphans'  Court  &c.,  duly  declared  insolvent,  according  to 
the  statute,  &c.,  on  the  day  of  ,  and  that  said  dec- 

laration of  insolvency  continues  in  all  respects  in  full  force;  and 
that  said  Thomas  C.  Crimm,  the  plaintiff  in  said  judgment, 
wholly  failed  and  neglected  to  file  his  judgment,  or  any  trans- 
cript or  statement  thereof,  in  said  Orphans'  Court,  within  six 
months  after  such  declaration  of  insolvency." 
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The  fifth  plea  does  not  say  when  the  estate  of  John  M.  Ow- 
en was  declared  insolvent.  If  after  the  judgment,  it  would  not 
affect  it  any  way  ;  and  even  if  before,  and  the  administrator 
neglected  to  plead  that,  it  could  not  be  made  available  by  itself 
as  a  defence  to  this  action.  The  same  may  be  said  of  the  fail- 
ui*e  of  the  plaintiff  to  present  his  judgment  as  a  claim  against 
the  insolvent  estate  :  it  is  no  defence  to  this  action. 

The  seventh  plea  is  in  these  words  :  "  7.  The  said  James  H. 
Owen,  administrator  as  aforesaid,  has  fully  administered  and 
paid  out,  according  to  law  and  the  statute  in  such  cases  made 
and  provided,  all  the  assets  of  the  said  John  M.  Owen,  deceased, 
which  came  to  his  hands  to  be  administered." 

The  defect  of  this  as  a  plea  of  plene  administravit  arises 
from  the  want  of  an  averment  that  the  administration  of  the 
assets  was  made  before  this  suit  was  brought.  If  made  after, 
it  would  be  no  answer.  Had  the  plea  been  pleaded  by  name,  as 
the  record  states  that  the  pleas  were  taken  "in  short  by  con- 
sent," all  material  averments  would|have  been  considered  as  du- 
ly made.  But  when  the  plea  is  drawn  out  to  some  extent,  the 
want  of  a  material  averment  makes  it  demurrable,  even  when  it 
is  pleaded  "in  short  by  consent"  ;  and  that  is  the  case  with  all 
the  pleas  in  this  record,  except  the  plea  of  nil  debet,  which  is 
pleaded  by  name.  Mere  formal  parts  only  are  considered  to 
be  dispensed  with  by  the  consent  given,  and  not  matters  of  sub- 
stance, when  pleas  are  taken  "in  short  by  consent,"  unless  it  is 
where  a  well  known  plea  is  pleaded  by  name.  — Gayle  v.  Ran- 
dall, 4  Por.  232  ;  Pollard  v.  Staunton,  5  Ala.  451. 

We  find  no  error  in  the  record,  and  the  judgment  below  is 
affirmed. 


MOORE  ET  AL.  vs.  BARCLAY  et  al. 

When  two  conflicting  opinions  ai'e  delivered  in  the  same  case  at  different 
times,  and  it  is  brought  up  a  third  time  on  error  or  appeal,  neither  one  of 
the  previous  decisions  is  conclusive,  but  the  case  must  be  considered  as  if 
presented  for  the  first  time. 

When  a  judgment  is  freely  and  voluntarily  confessed,  with  full  knowl- 
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edge  on  the  part  of  dcfcn'lant  of  all  the  facts  connected  with  it,  and  with- 
out any  frfiiid  or  collusion  on  the  p;irt  of  pliiintiff,  the  defendant  is  estop- 
ped from  sotting  up  any  dbfcnce  to  the  debt  which  existed  anterior  to 
such  confession,  and  n  court  of  equity'oannot  afford  relief  against  it  except 
upon  some  equity  subscqucntly^arising. 

Appeal  from  tho  Chancery  Court  of  Talladega. 
Heard  before  the  Hon.  E.  D.  Townes. 

This  bill  was  filed  by  plaintifts  in  error  against  the  defend- 
ants in  error,  on  the  same  facts,  and,  as  far  as  can  bo  perceived, 
making  the  same  case,  as  is  made  by  the  bill  in  the  case  of 
Moore  v.  Barclay,  in  16  Ala.  158 ;  and  the  report  of  the  facts 
of  the  bill  as  stated  in  that  case  is  referred  to,  as  being  sub- 
stantially the  allegations  of  the  bill  in  the  present  record.  The 
only  difference  which  we  observe  is,  that  in  the  present  bill  is  the 
statement  as  to  how  the  complainants  Story^'and  Dixon  became 
parties  to  the  present  record,  viz.,  that  they  were  sureties  on 
the  injunction  bond  of  Moore,  filed  in  the  case  above  alluded 
to.  There  is  also  this  additional  fact  in  the  bill  now  presented, 
which  was  not  in  the  former  bill,  viz.,  that  the  final  decree  made 
in  the  former  case  was,  that  the  complainants'  bill  was  dismiss- 
ed without  prejudice.  In  all  other  respects  the  present  bill 
seems  to  be  the  same  as  that  in  the  case  above  referred  to. 

The  answer  in  the  present  case  also  seems  to  be  nearly  iden- 
tical with  that  made  in  the  case  reported  in  16  Ala.,  so  far  as 
the  facts  had  at  that  date  transpired  ;  and  the  report  of  the  an- 
swer in  that  case  is  referred  to,  as  containing  a  correct  state- 
ment of  the  facts  up  to  that  date.     The  present  answer  deny- 
inc  the  agreement  alleged,  and  set  out  in  the  bill  as  the  one  on 
which  the  judgment  was  confessed,  is  more  full  and  specific  than 
the  answer  reported  in  the  other  case  ;  and  according  to  the 
present  answer,  tho  judgment  was  confessed  by  the  complainant 
upon  no  condition  or  contingency  whatever,  as  to  the  future  lia- 
bility of  the  complainant,  but  for  a  debt  absolutely  due  and 
payable  then,  and  subject  to  be  enforced  at  any  time  when   the 
defendant  should  choose  to  enforce  it ;  it  being  entirely  discre- 
tionary with  the  defendant  to  give  the  complainant  such  time, 
and  only  such  «imo,  for  the  payment  of  the  money  as  he  thought 
proper,  and  such  grace  shown  to  the  complainant  by  defendant 
forming  no  part  of  tho  consideration  or  agreement  on  which  the 
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judgment  was  confessed.  The  answer  further  states  the  facts, 
that  the  allegation  of  the  bill  stating  that  the  decree  in  the  first 
case  was  that  the  bill  be  dismissed  without  prejudice  is  not  true 
in  point  of  fact,  as  the  record  in  its  present  shape  does  not 
speak  the  truth;  and  asserts  the  fact  to  be,  that  the  first  bill 
was  dismissed  generally,  without  the  saving  clause,  ("without 
prejudice,")  but  that  the  latter  qualification  was  added  by  such 
a  person  and  under  such  circumstances  that  such  addition  could 
be  of  no  force  or  validity.  The  answer  then  states  the  fact  to 
be,  that  on  the  trial  of  said  cause  the  Chancellor  presiding  ren- 
dered his  decree  dismissing  the  bill  generally,  without  any  qual- 
ification or  saving  clause,  and  that  the  decree  was  duly  enrolled 
in  that  form,  and  so  remained  until  after  the  minutes  were 
signed  and  the  court  adjourned ;  that  afterwards  the  said 
Chancellor,  at  the  solicitation  of  the  plaintiff's  counsel,  and 
in  the  absence  of  the  defendant's  counsel,  altered  the  said  de- 
cree, and  caused  the  said  record  to  be  altered  by  the  insertion 
of  the  qualification  "  without  prejudice,"  and  which  the  defend- 
ant insists  makes  the  record  untrue  in  point  of  fact  ;  and  the 
answer  insists  that,  in  the  consideration  of  the  present  case,  the 
defendant  is  entitled  to  the  consideration  of  these  facts  and 
circumstances  in  reference  to  said  alteration  of  the  record. 

The  answer  further  insists,  that  as  the  same  case  is  now 
made  by  the  bill  as  that  made  by  the  last  bill,  and  as  on  the 
trial  of  the  last  bill,  on  bill,  answers,  exhibits  and  proofs,  the 
said  bill  was  dismissed,  it  must  be  considered  as  res  judicata 
by  this  court,  and  conclusive  of  the  present  case.  With  these 
modifications  and  additions,  the  answer  in  the  present  case  is 
substantially  the  same  as  that  set  forth  in  the  case  reported  in 
16  Ala. 

The  complainant  excepted  to  all  that  portion  of  the  answer 
which  seeks  to  impeach  the  record  of  the  former  chancery  suit, 
and  the  exceptions  were  sustained  by  the  court,  and  that  por- 
tion of  the  answer  ordered  to  be  stricken  out.  On  the  answer  as 
it  stands,  after  this  part  is  stricken  out,  the  defendant  moved 
the  court  to  dissolve  the  injunction  that  had  been  obtained  by 
the  complainant  on  the  filing  of  his  bill.  The  prayer  of  the  bill 
in  this  case,  as  in  the  case  reported  in  16  Ala.,  is,  that  the  de- 
fendant be  enjoined  from  proceeding  to  collect  his  money  on  the 
judgment  confessed  as  set  forth  in  the  bill.     It  seems,  after  the 
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final  decree  in  the  first  case  dismissing  the  complainant's  first 
till  >vithout  projadice,  the  defendant  issued  anot)ier  execution  on 
said  confessed  judgment  against  said  Moore,  and  against  the 
other  coraphiinants  who  were  his  sureties  on  the  injunction 
bond.  This  bill  was  filed  to  enjoin  further  proceedings  on  this 
second  execution.  The  Chancellor  was  of  opinion  that  the  an- 
swer of  the  defendant  did  away  with  the  equity  of  the  com- 
plainant's bill,  and  therefore  dissolved  the  injunction  ;  from 
which  decision  the  complainants  appealed  to  this  court,  and  for 
error  assign  the  decision  of  the  Chancellor  in  dissolving  the  in- 
junction ;  and  the  defendants  assign  cross  errors,  that  the  Chan- 
cellor erred  in  sustaining  the  exceptions  to  the  answer,  and  order- 
ing that  portion  of  it  excepted  to  to  be  stricken  out  for  scandal 
and  impertinence. 

The  opinion  which  was  delivered  at  t  le  January  terra,  1851, 
on  error  from  the  final  decree  in  the  former  case,  has  never  been 
published.     It  is  as  follows  : 

PARSONS,  J. — This  case  was  here  once  before,  by  appeal 
from  the  order  dissolving  the  injunction. — Moore  v.  Barclay, 
et  al.^  16  A.  R.  158.  But  it  is  now  here  after  the  final  de- 
cree upon  the  merits,  by  which  the  bill  was  dismissed.  The 
Chancellor  thought  that  the  case  as  stated  in  the  bill,  was  neith- 
er admitted  by  the  answer,  nor  proved,  and  we  are  of  that 
opinion.  It  does  not  appear  that  the  sale  by  Spence,  at  which 
Barclay  was  the  purchaser,  was  made  on  credit,  or  for  any 
thing  but  m>ney.  No  such  illegal  proceeding  was  comtempla- 
ted  at  the  time  of  the  sale  or  before,  so  far  as  appears.  These 
irregularities  had  their  origin  after  the  sale,  and  the  sale  itself 
was  not  therefore  void ;  but  Barclay  was  and  is  liable  for  the 
purchase  money,  and  Spence,  as  s  .erifF,  and  his  sureties,  are 
also  liable  for  his  irregular  conduct  after  the  sale  ;  but  whether 
he  is  liable  for  not  having  made  the  money,  or  upon  the  ground 
that,  having  subsequently  accepted  from  Barclay  what  was  not 
a  lawful  payment  in  discharge  of  the  purchase  money,  he  is  es- 
topped from  gainsaying  the  fact  of  payment  in  money,  is  not  to 
be  determined  in  this  case.  This  is  not  a  bill  to  set  a^ide  that 
sale.  Possibly  W.  H.  Mcore,  the  defendant  in  the  executions, 
might  be  able  to  show  tnough  to  set  it  aside;  but  Joh;»  M. 
Moore,  the  complainant,  cannot  annul  it  for  him;  or  if  a  credi 
tor,  or  one  having  a  creditor's  rights,  may  annul   «uch  a  sale, 
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yet  tht  debtor,  whose  lands  were  sold,  ought  to  be  a  party  to 
such  a  suit,  chat  he  might  be  enabled  to  show  cause  against  it, 
and  that  the  debt  against  him  is  satisfied.     But  the  present  bill 
is  clearly  not  one  to  set  aside  or  annul  the  sale.     The  complain- 
ant claims  relief  upon  other  grounds  against  the  judgment  which 
he  confessed  in  favor  of  Barclay.     The  undisputed  parts  of  the 
case  are :   that  Griffin ,  as  sheriff  of  Talladega  County,   sold 
some  of  William  H.  Moore's  lands,  under  different  executions 
against  him,   and   the  complainant   was   the   purchaser ;    that 
Spence,  as  the  succeeding  sheriff  of  that  county,  sold  the  same 
lands  under  several  other  executions  against  William  H.  Moore, 
and  the  defendant,  Barclay,  became  the  purchaser,  to  whom  they 
were  conveyed  by  the  sheriff;  Barclay  commenced  his  suit  for 
the  lands  against  a  tenant  in  possession,  but  pending  this  suit 
agreed  to  convey  the  lands  by  quit-claim  deed  to  the  complain- 
ant.    The  bill  and  answer  differ  in  respect  of  the  consideration 
of  this  agreement  in  several  particulars,  but  it  is  sufficient  to 
notice  one  of  them.     The  parties  agree  in  their  statements  that 
the  judgment  was  confessed  as  part  of  the  consideration  of  the 
conveyance  by  the  quit-claim  deed.     But  the  complainant  states 
by  his  bill,  in  substance,  that  the  judgment  was  confessed  as  a 
means  of  enabling  Barclay  to  coerce  payment,  in  the  event  of 
having  to  pay,  and  of  actually  paying  the  amount  of  his  bid  for 
the  lands,  the  complainant  having  agreed  to  save  him  harmless 
against  his  bid.     The  bill  states  that  there  was  a  contest  among 
the  execution  creditors  for  the  money,  and  that  the  complain- 
ant had  purchased  one  of  the  executions,  (that  in  favor  of  the 
Branch  Bank  at  Montgomery,)  which  wa-    entitled,  as  he   al- 
leges, to  the  moiey.     According  to  this  statement,  Barclay  is 
not  entitled  to  the  money  for  which  the  judgment  was  confessed, 
first,  because  he  has  not  legally  paid  the  amount  of  his  bid  : 
and,  secondly,  because,  if  paid,  it  would  belong  to  the  com- 
plainant, to  whom  the  execution  having  the  preference  belongs. 
But  Barclay  states  in  his  answer  that  the  agreement  was,   that 
the  complainant  should  pay  him  for  the  quit-claim  conveyance 
certain  considerations,  that  of  the  money  for  which  the  judo-- 
ment  was  confessed  being  part ;  and  the  agreemtnt  being  that, 
if  the  complainant  should  pay  the  several  considerations,  the 
defendant,  Barclay,  would  convey  ihe  lands  he  purchased  by 
quit-claim  deed  to  the  complainant. 


744  ALABAMA. 


Moore  et  al.  t.  Barclay  ot  H, 


This  is  a  clear  negation  of  the  statement  in  the  hill  upon 
that  point,  which  is  very  materinl.  According  to  this  part  of 
the  answer,  the  defendant  was  not  to  be  saved  harmless  against 
his  bid,  otlierwisc  than  by  a  payment  to  him  of  the  money  by 
the  complainant,  before  the  quit-claim  deed  was  to  be  executed. 
It  is  further  stated  in  the  answer,  that  long  after  this  agreement 
was  made,  and  after  the  defendant  had  made  to  the  complainant 
a  quit-claim  deed  to  one  portion  of  the  land,  the  complainant 
called  on  the  defendant  for  a  like  deed  to  the  other  portion,  sta 
ting  the  circumstances  in  which  he  was  placed,  in  consequence 
of  which  it  was  necessary  for  him  then  to  have  the  deed,  but 
that  he  was  unable,  at  that  time,  to  pa  '  to  defendant  the  amount 
of  the  bid  and  the  other  considerations,  and  asked  the  defendant 
for  indulgence  as  to  paVt  of  the  sums  he  had  agreed  to  pay,  but 
requested  him  then  to  execute  the  deed  for  the  residue  of  the 
lands.  The  defendant  adds,  that  he  told  the  complainant  at 
that  time,  what  was  really  true,  that  he  had  not  paid  to  Spence 
what  he  had  bid  for  the  lands,  but  after  the  sale  was  made 
Spence  agreed  that  defendant  need  not  pay  him  immediately, 
and  that  the  defendant  thereupon  promised  Spence  to  pay  the 
amount  whenever  called  on.  It  is  further  stated  in  the  answer 
that  the  defendant,  on  this  occasion,  proposed  to  indulge  the  com- 
plainant for  the  amount  of  the  hid,  and  to  make  the  quit-claim 
deed  as  desired,  on  condition,  as  to  the  amount  of  the  bid,  that 
complainant  would  confess  judgment  in  favor  of  the  defendant 
for  the  amount  of  the  bid  and  interest  thereon,  so  as  to  place  it 
in  the  power  of  the  defendant  to  collect  the  amount  of  the  hid 
and  interest,  whenever  Spence  should  call  on  defendant  for  the 
same,  and  that  the  complainant  accepted  the  proposition — the 
deed  was  executed,  and  tin  judgment  was  confessed.  The  an- 
swer states  other  facts,  in  substance,  that  defendant  told  com- 
plainant that  if  he  would  pay  Spence  the  amount,  the  defendant 
would  take  it  in  satisfaction  of  the  judgment ;  but  the  defendant 
denies  that  the  judgment  was  confessid  on  the  agreement  stated 
in  the  bill,  or  on  any  such  agreement,  or  on  any  agreement  ex- 
cept the  one  stated  in  the  answer.  He  states,  that  he  subse- 
quently paid  th<'  amount  of  his  liid  to  Sptnce  ;  but  it  is  suffici- 
ent for  us  to  say,  in  reference  to  that,  that  the  payment  was  of 
no  validity  as  against  the  creditor  who  may  be  entitled  to  the 
money . 
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The  material  allegations  of  the  bill  are,  therefore,  denied  by 
the  answer,  and  not  supported  by  the  evidence.  According  to 
the  answer,  the  money  for  which  the  judgment  was  confessed 
was  to  be  paid  absolutely,  and  not  upon  any  condition  or  con- 
tingency. The  judgment  was  confessed  without  stay,  and 
for  a  debt  due.  The  defendant  contemplated  a  payment  to 
Spcnco  with  the  money  for  which  the  judgment  was  confessed. 
Hence  he  wanted  to  have  the  power  to  coerce  payment  when  he 
should  have  to  pay,  so  as  to  be  enabled  thereby  to  make  the 
payment,  and  tho  judgment  was  confessed  in  the  usual  form. — 
The  object  was  to  accommodate  the  complainant,  and  not  to  tie 
np  the  hands  of  the  defendant  forever,  unless  Spencc  should 
call  for  the  money  ;  that  would  not  be  according  to  the  real  in- 
tention of  the  parties.  The  complainant  had  reasonable  indul- 
gence at  least,  and  with  that  he  ought  to  be  satisfied  ;  for  the 
agreement  was  not  made  upon  the  idea  that  the  money  would  be 
coming  to  him;  that  is  not  admitted  by  the  answer,  nor  proved. 
Neither  is  the  bill  founded  on  the  ground  that  the  defendant  had 
deceived  the  complainant  in  respect  to  the  payment,  or  rather  the 
non-payment  of  the  purchase  money  to  Spence.  Nothing  of  the 
sort  is  alleged.  But,  if  that  were  the  case,  the  complainant 
had  a  clear  remedy  at  law,  although  the  defendant  only  con- 
veyed by  quit-claim  deed. — Com.  Dig.,  Title  Action  on  the 
Case  for  Deceit,  A  8  ;  1  Salk.  211 ;  Roberts  v.  Anderson,  3 
Johns.  Ch.  Rep.  371.  As  to  that,  the  Chancellor  might  well 
leave  the  complainant  to  his  remedy  at  law.  This  bill  is  not 
founded  on  an  unexecuted  agreement  to  convey.  It  appears 
that  the  agreement  was  to  convey  by  quit-claim  deed,  and  the 
conveyance  was  fully  executed  according  to  the  agreement. 

But  notwithstanding  all  this,  if  the  complainant  ^id  purchase 
the  judgment  which  had  the  prior  lien,  as  stated  in  his  bill, 
then  the  question  is,  whether  or  not  the  money  to  be  paid  by 
Barclay  upon  his  bid  is  coming  to  him-  Passing  over  the  ques- 
tion whether  his  statement  in  the  bill  as  to  his  purchase,  is  sup- 
ported by  the  evidence  in  relation  to  the  manner  he  derives  his 
title,  as  to  which  there  might  be  doubt  at  least,  we  come  to  the 
1  ast  question :  Is  the  execution,  which  the  complainant  alleges 
lie  purchased,  shown  to  be  entitled  to  the  money  which  Barclay 
is  to  pay  upon  his  purchase  ?  This  question  may  be  quickly 
disposed  of.  The  complainant  alleges,  first,  that  the  sales  by 
91 
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Griffin,  under  which  he  purchased,  were  under  divers  executions 
against  Wm.  H.  Moore,  and  that  the  sales  by  Spence  were  un- 
der divers  other  executions  against  Moore  ;  that  he  purchased 
the  execution  in  favor  of  the  Branch  Bank  at  Montgomery, 
which  had  the  preference,  as  ho  states.  'I'his  is  not  admitted 
by  the  answer,  and  the  question  therefore  is,  is  it  proved  by  the 
complainant  1  He  proves  an  execution  in  favor  of  the  Branch 
Bank  at  Montgomery  against  Wm.  H.  Moore,  and  he  proves 
there  was  a  purchase  of  it  by  him  in  a  particular  manner,  and 
this  we  pass  over.  But  the  question  arises,  was  that  execution 
entitled  to  the  lien  or  preference  1  The  complainant  states  sev- 
eral executions  generally  under  which  each  of  the  sales  took 
place,  but  he  mentions  two  specially  :  that  which  he  states  he 
purchased,  and  that  which  was  in  favor  of  one  Campbell,  to  the 
use,  &c.,  against  Wm.  H.  Moore.  Now  the  question  is,  has 
the  complainant  shown,  as  against  the  executions  generally, 
which  he  mentions,  and  more  particularly,  as  against  the  execu- 
tion in  favor  of  Campbell,  use,  &c.,  that  the  execution  in  favor 
of  the  Branch  Bank  at  Montgomery,  of  which  he  says  he  was 
the  purchaser,  was  from  the  elder  judgment  and  entitled  to  the 
money  1  He  states  in  effect  that  it  was  entitled  to  the  money, 
but  he  does  not  prove  it,  and  the  defendant  does  not  admit  it ; 
and,  therefore,  the  complainant  does  not  appear  to  be  entitled  to 
the  money  which  Barclay  is  bound  to  pay  in  consideration  of  his 
purchase,  to  the  execution  from  the  eldest  judgment,  which  is 
entitled  to  it. 

The  complainant  states  a  contest  among  the  different  credit- 
ors for  the  money,  and  that  the  case  came  to  this  court,  and 
that  it  was  here  held  that  the  execution  in  favor  of  Campbell 
was  entitled  to  the  money  ;  but  this  is  not  admitted  or  proved. 
The  bill,  however,  alleges  that  an  injunction  was  afterward  gran- 
ted and  perpetuated  against  proceedings  under  the  execution  in 
favor  of  Campbell,  use,  &.c.  But  this  is  not  admitted  or  proved. 
After  all  that  is  stated  in  the  bill,  it  was  necessary  for  the  com- 
plainant to  prove  the  fact  that  Campbell's  execution  was  per- 
petually enjoined,  for  the  purpose  of  removing  the  inference 
from  his  other  statement  that  Campbell's  execution  was  certain- 
ly or  probably  entitled  to  the  money.  The  case  made  by  the 
bill  is  therefore  not  supported  by  the  evidence. 

The  decree  is  ailivmcd.  Chilton,  J.,  not  sitting. 
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White  &  Parsons,  for  plaintiffs  in  error  : 

When  this  case  was  here  before,  (16  Ala.  158,)  the  court 
held  that  the  bill  contained  equity,  and  that  the  injunction  ought 
not  to  have  been  dissolved,  notwithstanding  the  answer  of  Bar- 
clay denied,  as  it  does  now,  the  contract  on  which  the  judgment 
was  confessed,  and  pleaded  ignorance  of  the  judgment  in  favor 
of  the  Branch  Bank  at  Montgomery,  and  of  complainant's 
right  to  that  judgment.  That  decision  is  the  law  of  this  case, 
and  its  correctness  cannot  now  be  questioned. — Rugely  &  Har- 
rison V.  Robinson,  19  Ala.  412 ;  Goodwin  v.  McGehee,  15  Ala. 
239  ;  Johnson  v.  Glasscock,  2  Ala.  522  ;  Ex  parte  Sibbald,  12 
Peters  492. 

The  original  bill  in  the  former  case  having  been  dismissed 
without  prejudice,  because  complainant  had  failed  in  his  proof, 
this  bill  was  filed  on  the  authority  of  the  decision  in  16  Ala., 
supra.  Complainant  has  acted  on  the  faith  of  that  decision, 
and  has  incurred  cost  and  expense  in  asserting  his  rights  as  set- 
tled by  it;  and  he  now  refers  to  the  following  decisions,  as  showing 
an  additional  reason  why  he  should  not  be  deprived  of  the  ben- 
efit of  it. — Harrison  v.  Pool,  18  Ala.  517  ;  McCrary  v.  Rem- 
son,  19  Ala.  430. 

The  opinion  delivered  by  Judge  Parsons  at  the  January  term, 
1851,  does  not  conflict  with  the  previous  opinion  published  in 
16  Ala.  In  it  the  court  expressly  yield  their  views  to  the  law 
of  the  case  as  decided  in  16  Ala.  It  is  a  decision  upon  the 
facts  of  the  case  merely,  and  settles  no  question  of  law  what- 
ever. It  says  :  "  The  Chancellor  thought  that  the  case,  as 
stated  in  the  bill,  was  neither  admitted  by  the  answer,  nor 
proved  ;  and  we  are  of  that  opinion.^ ^ 

As  to  the  allegations  of  the  bill,  and  the  denials  of  the  an- 
swer :  The  rule  seems  now  to  be  well  settled,  that  when  the 
allegations  are  positive,  as  they  are  in  this  case,  and  the  answer 
denies  them  on  information  and  belief  only,  it  is  insufficient  to 
dissolve  the  injunction. — Calhoun  v.  Cozzens,  3  Ala.  503 ;  1 
Paige  100  ;  Rodgers  v.  Rodgers,  1  Paige  426 ;  Apthorpe  v. 
Comstock,  Hopkins'  R.  148  ;  Roberts  v.  Anderson,  2  Johns. 
Ch.  204 ;  Williams  v.  Hall,  1  Bland  194. 

Rice  &  Morgan,  contra: 

1.  The  injunction  was  properly  dissolved.     The  gravamen  of 
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the  bill  is  tho  agreement  upon  which,  as  the  bill  asserts,  the 
judgment  was  confessed  ;  and  this  is  positively  denied  by  the 
answer. — Moore  v.  Barclay,  1(>  Ala.  158 ;  also,  opinion  by 
Judge  Parsons  at  January  term,  1851. 

2.  The  answer  sets  up  a  state  of  facts  entirely  inconsistent 
with  the  complainant's  right  to  recover,  and  denies  the  allega- 
tions of  the  bill  which  arc  not  consistent  with  the  facts  stated  in 
the  answer.  This  is  enough  to  dissolve  the  injunction.  The 
responsive  facts  set  up  in  t)ie  answer  are  taken  as  true  ;  and  it 
the  cause  was  submitted  for  decree  on  bill  and  answer,  there  can 
be  no  doubt  the  bill  would  be  dismissed.  The  bill  does  not  al- 
lege that  tho  facts  upon  which  relief  is  sought  are  in  the  knowl- 
edge of  the  defendant,  except  the  facts  relating  to  the  agree- 
ment between  Mooro  and  Barclay.  These  facts  are  denied  upon 
information  and  belief,  and  by  the  positive  assertion  of  incon 
sistent  facts. — Hogan  v.  Br.  Bk.  Decatur,  10  Ala.  486. 

If  a  defendant  must  deny  positively  facts  not  within  his 
knowledge,  in  order  to  dissolve  an  injunction,  there  would  bt- 
great  oppression  in  many  cases.  It  is  an  encouragement  to  bills 
for  injunctions,  which  would  be  greedily  accepted  by  parties  wh<> 
wanted  delay,  especially  where  the  injunction  ties  up  a  judgment 
at  law. 

3.  The  pleadings  show  that  there  were  other  judgment  cred- 
itors of  W.  H.  Moore,  besides  the  Branch  Bank  at  Montgome- 
ry. The  answer  asserts  that  the  transfer  to  John  M.  Mooro 
was  procured  by  his  fraud,  in  order  to  shelter  his  father,  and 
that  it  was  procured  with  means  of  the  father  in  the  hands  ot 
John  M.  Moore. 

GIBBONS,  J. — The  cross-assignments  of  error  are,  as  wo 
understand,  withdrawn  by  the  defendant  in  error,  and  conse  - 
quently  it  does  not  become  necessary  to  consider  them  in  tho 
present  opmion.  Indeed  we  could  not  consider  them  on  the 
present  appeal,  as  the  dissolution  of  the  injunction  alone  can 
bo  considered  in  the  present  state  of  the  record. 

The  record  before  us  presents  a  question  certainly  novel  in 
this  court,  and  by  no  means  free  from  difficulty.  In  the  case 
reported  in  16th  Ala.,  the  question  was,  whether  the  injunction 
was  properly  dissolved  on  the  coming  in  of  the  answer ;  in  other 
words,  whether  the  answer  did  away  with  the  equity  of  the  bill . 
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The  court  below  decided  that  it  did,  and  dissolved  the  injunc- 
tion. From  this  decision  an  appeal  was  taken  to  this  court, 
when  it  was  held  that  the  court  below  decided  the  law  incorrect- 
ly, and  tke  case  was  reversed.  On  the  final  hearing  of  the 
same  >;ause,  the  court  below  decided  that  the  complainant,  on 
the  case  made,  was  not  entitled  to  relief,  and  dismissed  the  bill 
without  prejudice.  On  appeal  from  this  decision  to  this  court, 
it  was  affirmed.  Here,  then,  we  have  two  decisions  of  this 
court  in  what  is  apparently  the  same  case,  directly  the  opposite 
the  one  to  the  other,  [f  either,  which  is  to  be  regarded  as  au- 
thority in  the  case  now  presented  ?  Our  decision  ought  to  be  in 
favor  of  the  one  which  is  to  be  regarded  as  authority  in  the  pres- 
ent case.  If  both  are  to  be  regarded  as  of  equally  binding  force 
upon  the  court,  then,  balancing  each  other  as  they  do,  we  should 
feel  at  liberty  to  view  the  case  now  presented  upon  the  present 
record  as  for  the  first  time,  and  to  decide  it  accordingly.  This 
latter  view-we  consider  as  correct,  so  far  as  regards  the  binding 
validity  of  the  two  former  decisions. 

Let  us  see,  then,  how  the  case  stands  upon  principle,  inde- 
pendent of  authority.  In  the  plaintifi"'s  bill,  as  we  understand 
it,  are  presented  two  facts,  which,  taken  together,  constitute 
the  main  equity  of  his  bill :  the  one,  that  the  judgment  confes- 
sed, and  sought  to  be  enforced  by  the  execution  enjoined,  was 
so  confessed  upon  the  distinct  understanding  and  agreement  that 
said  judgment  should  not  be  enforced  unless  the  said  Spence 
should  call  upon  the  defendant  for  the  amount  of  his  bid,  and 
until  such  call  made  by  Spence  the  judgment  did  not  in  fact  be- 
come due  ;  the  other  fact  is,  that  the  execution  entitled  to  the 
money  arising  from  said  bid,  viz.,  that  belonging  to  the  Branch 
Bank  at  Montgomery,  was  owned  and  controlled  by  the  com- 
plainant, so  that  he  could  at  any  time  stop  the  collection  of  the 
money  on  said  bid,  and  if  it  was  paid  by  complainant  to  defen- 
dant, and  by  defendant  to  Spence,  it  would  have  to  be  paid  by 
Spence  to  complainant  as  the  rightful  owner  of  the  money,  and 
therefore  he  ought  to  be  permitted  to  set-oft' his  right  to  receive 
the  money  from  the  sheriff"  Spence  against  the  defendant's  right 
to  receive  the  same  from  him,  the  complainant.  The  answer  of 
the  defendant  denies  positively  the  first  of  these  facts,  and  as- 
serts that  the  judgment  is  due,  and  was  so  at  the  time  it  was 
confessed,  and  that  the  same  was  to  be  paid  in  any  event,  unless 
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the  complainant  would  procure  the  receipt  of  Spence  for  the 
money,  and  this  was  confessedly  to  the  defendant  the  same  as 
money  ;  but  that  the  complainant  failed  to  do  this,  and  let  the 
matter  rest  until  the  defendant  had  paid  Spence  himself.  The 
other  fact  the  answer  does  not  positively  deny,  except  upon  in- 
formation and  belief,  and  calls  for  proof  of  its  existence.  We 
readily  concede  that  these  two  facts  of  the  bill,  taken  together 
as  true,  constitute  an  equity  which  would  save  it  from  being  de- 
murred to  successfully  ;  and  whilst  we  readily  concede  that 
there  is  no  necessary  connection  in  the  nature  of  things  between 
the  two  facts,  which  renders  them  dependent  the  one  upon  the 
other,  for  the  purpose  of  constituting  an  equity,  yet  it  becomes 
important  in  the  present  case  to  inquire  whether  the  bill  with 
the  fact  which  is  denied  by  the  answer  stricken  out,  and  contain- 
ing only  the  other  leading  fact  relative  to  the  complainant's  being 
the  proprietor  of  the  execution  represented  by  the  Montgomery 
Bank,  to  which  the  money  bid  by  the  defendant  was  due,  would 
contain  equity.  The  moment  the  inquiry  assumes  this  shape, 
we  have  at  once  presented  the  following  case  :  The  complainant, 
owning  a  judgment  in  favor  of  the  Branch  Bank  at  Montgomery 
for  upwards  of  ^1000  against  Wra.  H.  Moore,  his  father,  which 
is  entitled  to  the  unpaid  bid  of  the  defendant  to  Spence,  goes 
into  court  and  confesses  a  judgment  in  favor  of  the  defendant 
for  about  ^1000,  without  any  qualifications  or  reservations 
whateverj  and  that  too  fully  cognizant  of  all  the  facts  apper- 
taining to  the  transaction  and  every  part  of  it.  The  bill  itself 
shows  that  the  complainant  had  in  fact  been  the  proprietor  of 
the  Montgomery  judgment  and  execution  since  some  time  in 
1842,  and  the  judgment  was  confessed  in  1844,  and  with  a  full 
knowledge  that  the  purchase  money  on  said  bid  had  not  then 
been  paid.  No  charge  is  made  of  concealment,  no  misapprehen- 
sion of  facts,  no  deception  practiced  in  any  manner  whatever. — 
The  question  now  arises,  could  a  court  of  equity,  any  more  than 
a  court  of  law,  give  any  relief  against  a  judgment  confessed 
under  such  circumstances  ?  Would  not  a  court  of  equity  be 
bound  to  say  to  the  complainant,  as  would  a  court  of  law.  You 
have  made  your  own  case  for  yourself,  by  your  own  acts  freely 
and  voluntarily  drne,  and  you  are  estopped  from  denying  that  a 
debt  is  due,  which  you  have  solemnly  confessed  in  open  court  was 
owing  to  the  defendant ;  in  other   words,    the  confession  of  the 
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judgment  would  be  a  waiver  of  all  defences  existing  to  the  debt 
anterior  to  the  time  of  such  confession,  and  that  judgment  could 
only  be  affected  bj  some  equity  arising  subsequent  to  its  con- 
fession, or  by  some  fraud  in  the  procurement  of  such  confession. 
'I  his  fraud  is  charged  in  the  bill,  and  denied  in  the  answer,  and 
it  must  therefore  be  viewed  by  this  court  as  a  confession  of  judg- 
ment freely  and  voluntarily  made  without  fraud  or  collusion  on 
the  part  of  the  defendant.  This  view  of  the  bill  and  answer, 
as  presented  to  this  court,  in  our  apprehension,  leaves  the  bill 
when  considered  with  the  answer  without  equity ;  in  other 
words,  the  answer  has  so  far  denied  the  allegations  of  the  bill  as 
to  leave  it  Avithout  equity,  so  far  as  respects  the  remaining  facts 
not  denied  by  the  answer,  and  we  consequently  concur  with  the 
Chancellor  in  his  views  that  the  injunction  ought  to  be  dissolved 
on  the  answer.  It  follows,  therefore,  that  the  decree  of  the 
Chancellor  is  affirmed. 

Chilton,  C.  J.,  having  been  of  counsel,  did  not  sit  ia  this 
case. 


RANDALL  AND  RANDALL  vs.   LANG. 

1.  A  voluntary  deed  or  relinquishment  from  father  to  son  is  good,  as  against 
the  grantor's  subsequent  creditors,  when  no  actual  fraud  is  shown. 

2.  The  title  to  personal  property  descends  to  the  personal  representative, 
and  the  parties  beneficially  interested  take  as  distributees  under  the 
statute. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

Geo.  N.  Stewart,  for  appellants. 
C.  W.  Rapibs,  contra. 

CHILTON,  C.  J. — This  was  a  trial  of  the  right  of  proper- 
ty, commenced  before  a  justice  of  the  peace,  wherein  John 
Lang,  who  had  obtained  an  execution  against  Wm.  D.  Randall 
and  his  wife,  Elmira,  sought  to  condemn  a  negro  boy   slave. 
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named  George,  to  its  satisfaction.  The  said  slave  was  cluimod 
as  the  property  of  William  and  Jumcs  Randall,  children  of  said 
defendants.  The  trial  before  the  justice  resulted  in  favor  of 
the  claimants,  and  Lang  ap(>ealcd  to  the  City  Court,  where  the 
slave  was  condemned,  and  from  this  judgment  the  claimants  ap- 
pealed to  this  court. 

The  material  facts,  as  they  appear  by  a  bill  of  exceptions 
which  has  been  ordered  to  be  made  a  part  of  the  record  in  this 
cause,  are  as  follows  :  The  plaintiff  in  the  execution  proved  that 
the  slave  levied  on  was  seven  or  eight  years  old  ;  that  he  was 
the  son  of  a  negro  woman  named  Jinsey,  and  was  born  and 
raised  in  the  family  of  the  said  William  D.  Randall ;  that  said 
George  and  his  mother,  Jinsey,  were  both  in  the  possession  of 
said  Randall  and  wife  when  he  was  levied  on  ;  he  also  proved 
his  value,  and  rested  his  cause. 

The  claimants  proved  that  they  were  the  children  of  Elmira 
Randall,  who  was  the  daughter  of  Jesse  Jayne,  and  is  now  the 
wife  of  Wm.  D.  Randall ;  that  previous  to  her  marriage  with 
said  Randall,  in  the  year,  1832,  she  owned  the  girl  Jinsey, 
having  obtained  her  from  one  Brewster  S.  Jayne ;  that  her  fath- 
er had  called  upon  Thos.  G.  Newbold,  to  receive  a  title  for  said 
negro  girl,  and  to  keep  h(  r  for  the  benefit  of  the  children  of 
said  Elmira,  and  to  secure  the  said  slave  to  such  children; 
Newbold  consented,  and  thereupon  Elmira  Jayne  executed  to 
him,  of  date  10th  May,  1832,  a  bill  of  sale  for  said  girl,  reci- 
ting a  consideration  of  three  hundred  dollars  ;  but  it  was  de- 
signed, as  Newbold  proved,  merely  as  a  trust  for  the  benefit  of 
such  children  as  the  said  Elmira  might  have.  The  loss  of  this 
instrument  was  shown,  and  its  contents  were  proved.  The  girl 
was  present  when  this  contract  was  made,  but  went  back  into 
the  possession  of  Elmira,  who  subsequently  married  Wm.  D. 
Randall,  and  had  by  him  a  daughter,  Nancy  Augusta,  to  whose 
use  said  Newbold,  on  the  6th  May,  1833,  at  the  request  of  said 
Elmira  and  her  father,  Jesse  Janye,  executed  a  deed  for  said 
slave,  to  Henry  Chamberlain,  conveying  her  to  him  as  trustee, 
&c.  for  the  daughter.  This  deed  was  duly  recorded  in  the  Mo- 
bile County  Court  on  the  15th  June,  1833.  The  said  Nancy 
Augusta  died  when  very  young,  (the  precise  time  not  given,) 
and  on  the  13th  May,  1837,  said  Chamberlain,  b}'  the  consent 
of  said  W.   D.   Randall  and  his  wife,  Elmira,  executed  a  deed 
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conveying  said  slave,  Jinsey,  to  Wm.  H.  and  James  F.  Ran- 
dall, claimants,  who  were  minors  and  brothers  of  said  Nancy 
Augusta,  born  after  she  was,  and  who  were  living  with  their 
parents,  the  defendants  in  execution.  The  said  Wm.  D.  Ran- 
dall held  possession  of  said  girl,  and  of  her  issue,  the  boy  now 
levied  on,  for  the  claimants,  ever  since  the  date  of  the  deed 
and  the  birth  of  said  boy,  laying  no  claim  to  them  himself,  but 
claiming  to  hold  them  as  the  property  of  the  appellants.  The 
deed  from  Chamberlain  to  the  claimants  was  recorded  in  the 
County  Court  of  Mobile  on  the  24th  June,  1837,  and  a  copy  is 
set  out  in  the  bill  of  exceptions. 

The  proof  failed  to  show  whether  the  claimants  were  born  be- 
fore or  after  the  decease  of  Nancy  A.,  the  daughter.  Neither 
was  there  any  proof  as  to  when  the  the  debt  claimed  by  the 
plaintiff  in  execution  was  contracted. 

Upon  tnis,  which  is  substantially  all  the  proof,  the  court 
charged  the  jury,  that,  if  it  was  believed  by  them,  the  property 
was  subject  to  the  execution :  that,  in  the  absence  of  proof  that 
Nancy  Augusta  died  after  the  birth  of  the  claimants,  the  trusts 
of  the  deed  made  to  Mr.  Chamberlain  would  not  enure  to  them, 
but  to  Wm.  D.  Randall  and  wife,  as  heirs  of  Nancy,  their 
daughter. 

The  claimants,  by  their  counsel,  asked  the  court  to  charge 
the  jury,  that,  if  Randall  and  wife  had  had  the  slave,  George, 
for  more  than  six  years  before  the  commencement  of  the  suit  of 
the  plaintiff  in  execution,  for  the  claimants,  and  holding  him  as 
their  property,  and  claiming  no  right  in  themselves,  or  if  they 
assented  to  the  deed  made  by  Chamberlain  to  them,  and  held 
the  slave  for  them  under  said  deed,  in  such  case,  the  law  would 
be  for  the  claimants.  This  charge  the  court  refused,  and  to 
this  refusal,  as  well  as  to  the  charge  given,  the  claimants  ex- 
cepted. 

It  will  be  observed  that  the  facts  set  forth  in  the  record  raise 
no  question  as  to  the  applicition  of  the  statute  of  frauds  to  the 
deed  male  by  Chamberlain  to  the  claimants  ;  for  it  does  not  ap- 
pear that  the  defendants  in  the  execution  were  in  debt  when  that 
conveyance  was  made.  So  that,  for  the  purposes  of  this  trial, 
it  may  be  conceded  that  upon  the  death  of  Nancy  Augusta,  for 
whom  Chamberlain  held  the  legal  title  in  trust,  the  beneficial 
interest  in  the  slave  accrued  to  her  '^ather  and  mother ;  yet,  as 
92 
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it  was  competent  for  them  to  yield  their  claim,  and  to  consent  to 
a  transfer  of  the  property  to  the  claimants,  we  sec  no  reason 
why  wo  should  not  uphold  the  transfer,  if  the  rights  of  existing 
creditors  are  in  no  wise  affected.  The  deed  of  Chamberlain 
having  been  made  by  the  consent  of  W.  D.  Randall  and  wife, 
and  they  having  held  the  slave  for  more  than  six  years  before 
the  claim  of  the  creditor  accrued,  for  the  infants  under  the 
deed,  would  most  undoubtedly  confer  the  title  upon  the  infants, 
for  it  is  the  same,  in  legal  contemplation,  as  if  the  infants  had 
held  possession  themselves  under  6071a  Jide  claim  of  title. 

Let  it  be  conceded  that  the  consent  of  the  parents  to  Cham- 
berlain's conveyance  amounted  to  a  voluntary  relinquishment  on 
their  part  of  their  beneficial  interest  in  the  slave,  yet,  if  there 
were  no  creditors  at  the  time,  as  against  whom  such  conveyance 
would  be  constructively  fraudulent,  and  if  there  was  no  fraud 
in  fact,  which  would  avoid  the  conveyance  as  well  against  sub- 
sequent as  existing  creditors,  and  which  is  not  insisted  upon  in 
this  case,  so  far  as  the  record  before  us  discloses,  the  law 
will  uphold  the  conveyance,  and  vest  the  property  in  the  claim- 
ants. 

The  judge  in  the  court  below,  however,  mistook  the  law  as  to 
the  title  which  would  accrue  to  the  parents  as  heirs  of  their 
daughter,  upon  her  death  without  brothers  or  sisters.  In  strict- 
ness of  law,  personal  chattels  do  not  descend  to  the  heirs. — 
They  go  to  the  personal  representatives  of  the  deceased,  and 
the  parties  beneficially  interested  take  as  distributees  under  the 
statute  of  distribution.  In  this  case,  the  legal  title  remained  in 
the  trustee,  and  if  the  parents  were  the  proper  distributees  of 
the  beneficial  interest,  it  was,  as  we  have  shown,  competent  for 
them  (the  claims  of  existing  creditors  aside)  to  consent  to  a 
conveyance  of  the  entire  property  by  the  trustee  to  their  other 
children.  This  they  have  done ;  and  if  there  was  no  fraud  in 
fact  in  the  transaction,  such  as  would  invalidate  it  as  against 
subsequent  creditors,  the  court  is  bound  to  regard  the  grantees, 
who  are  the  claimants,  as  the  owners  of  the  property.  The 
principles  which  we  have  announced,  arc  too  well  settled  to  re- 
quire the  citation  of  authorities  to  support  them. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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TALIAFERRO'S  ADM'R  vs.  BRANCH  BANK  AT 
MONTGOMERY  et  al. 

1.  When  a  defendant  in  a  judgment  at  law  comes  into  equity  for  relief,  al- 
leging matters  which  would  have  constituted  a  good  defence  to  the  action 
at  law,  he  must  show  by  his  bill  that  his  failure  to  discover  and  avail  him- 
self of  his  defence  at  law  was  not  attributable  to  any  negligence  or  want 
of  diligence  on  his  part,  but  to  fraud,  accident  or  the  act  of  the  opposite 
party. 

2.  An  allegation  that  complainant  was  ignorant  of  the  facts  on  which  he 
relies  as  a  defence  until  long  after  the  rendition  of  the  judgment,  is  not 
sufficient. 

Appeal  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  James  B.  Clark. 

The  appellant,  as  administrator  of  Thornton  Taliaferro,  de- 
ceased, exhibits  his  bill,  in  which  he  sets  forth  and  charges,  that 
on  the  1st  day  of  March,  1841,  one  Bushrod  W.  Bell  drew  his 
bill  of  exchange  for  the  sum  of  ^8754  80,  addressed  to  one  B. 
J.  Guise;  that  said  bill  was  endorsed  by  James  C.  Boyd  and 
his  intestate,  and  was  bought  by  the  Branch  Bank  at  Mont- 
gomery ;  that  the  parties  to  said  bill  were  liable  according  to  the 
order  in  which  their  names  appear  upon  it,  that  is,  Boyd  as 
first,  and  his  intestate  as  second  endorser ;  that  after  said  bill 
was  negotiated  to  and  became  the  property  of  said  Bank, 
Thornton  Taliaferro  died  insolvent,  and  the  complainant  be- 
came his  administrator  ;  that  pending  such  administration  the 
Bank  filed  the  bill  of  exchange  as  a  claim  against  the  estate  of 
said  Thornton  Taliaferro,  and  judgment  was  rendered  by  the 
Orphans'  Court  in  its  favor,  for  ^1446  42,  the  pro  rata  share 
of  this  demand  in  the  assets  of  the  estate  of  said  Thornton  Tal- 
iaferro, deceased. 

The  bill  then  charges,  that,  since  this  judgment  was  obtained, 
the  complainant  has  been  informed  and  believes,  that,  at  the 
time  of  such  judgment,  the  Bank  had  no  claim  or  demand 
against  the  estate  of  his  intestate,  and  that  before  that  time 
Boyd,  the  first  endorser  on  the  bill  before  mentioned,  had  paid 
the  amount  in  full  to  the  Bank ;  that  "this  was  not  known    to 
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orator  until  long  after  the  rendition  of  said  judgment  in  said 
Orphans'  Court  as  aforesaid." 

It  is  further  alleged,  that  if  the  debt  was  not  eo  paid,  that 
some  secret  arrangement,  founded  on  sufficient  and  valuable 
consideration,  had  been  made  between  Boyd  and  the  Bank,  by 
which  the  latter  agreed  with  the  former  to  extend  the  time  of 
payment,  without  the  knowledge  or  consent  of  the  complainant 
or  his  intestate,  and  that  complainant  had  no  knowledge  of  this 
arrangement,  "until  long  after  the  rendition  of  said  judgment  in 
the  Orphans'  Court,  and  for  this  reason  said  defence  was  not 
made  in  said  Orphans'  Court  before  judgment." 

It  is  further  charged,  that,  notwithstanding  these  things,  the 
Bank  has  had  execution  issued,  which  is  now  in  the  hands  of  the 
sheriff,  and  is  thus  attempting  to  enforce  the  collection  of  its 
judgment.     The  bill  prays  an  injunction  and  general  relief. 

Boyd  and  the  Bank  answer,  and  also  demur  to  the  bill  for 
want  of  equity. 

The  Chancellor  sustained  the  demurrer,  and  dismissed  the  bill; 
from  which  decree  the  complainant  appealed  to  this  court,  and 
here  assigns  it  for  error. 

T.  Williams,  for  appellant,  cited  Dunham  v.  Carter  &  Car- 
roll, 2  Stewart  496 ;  Boyd  v.  Woodfin,  3  Stewart  360 ;  Corner 
V.  Corner,  3  Ala.  524 ;  Gray  v.  Dennis,  3  ib.  716 ;  9  Porter 
631;  13  Ala.  471. 

N.  W.  Cocke,  contra  : 

There  is  no  equity  in  the  bill : 

1.  The  charge,  as  to  the  payment  of  the  debt  by  Boyd,  puts 
in  issue  the  fact  of  the  complainant's  information  merely,  and 
not  the  fact  of  the  payment.— Story's  Eq.  PI.  §  242  to  §  256  ; 
Reed  v.  Walker,  18  Ala.  332 ;  Spence  v.  Duren,  3  ib.  253. 

2.  The  bill  does  not  show  such  an  excuse  for  failing  to  make 
the  defence  at  law,  as  will  justify  the  interposition  of  a  court  of 
equity.— 5  Port.  547  ;  2  Ala.  20  ;  9  t6.  120  ;  17  ib.  672 ;  17 
ti.  719;  19  t6.  686. 

3.  There  is  no  allegation  that  the  debt  has  been  paid  by 
Boyd  since  the  rendition  of  the  judgment ;  but  if  there  was,  it 
would  not  benefit  the  complainant,  for  in  that  case,  he  has  a 
complete  remedy  at  law. — 19  Ala.  686,  supra. 
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LIGON,  J. — A  long  and  unbroken  chain  of  decisions  in  this 
court  hold,  that  when  a  defendant  at  law,  after  judgment,  seeks 
the  aid  of  a  court  of  chancery,  in  matters  which  would  have 
formed  a  good  defence  at  law,  he  must  show  by  his  bill  that  his 
failure  to  discover  and  avail  himself  of  his  defence  at  law  is  not 
attributable  to  any  negligence  or  want  of  diligence  on  his  part, 
bat  to  fraud,  accident,  or  the  act  of  the  opposite  party. — Mc- 
Grew  v.  Tombeckbee  Bank,  5  Por.  547 ;  French  v.  Garner,  7 
ib.  549  ;  Lee  &  Norton  v.  Insurance  Bank  at  Columbus,  2 
Ala.  20  ;  Stinnett  &  Townsend  v.  Br.  Bk.  at  Mobile,  9  ib.  120; 
Foster  v.  The  State  Bank,  17  ib.  672;  Powell  v.  Stewart,  ib. 
719  ;  Perrine  v.  Carlisle,  19  ib.  686. 

In  the  case  of  McGrew  v.  Tombeckbee  Bank,  the  defence 
relied  on  by  the  surety  was,  that  the  principal  had  paid  the 
debt  to  the  Bank  in  a  few  days  after  the  note  was  discounted, 
and  such  was  proved  to  be  the  fact ;  but  the  bill  there  simply 
alleged,  as  does  this  bill,  that  the  complainant  was  ignorant  of 
his  defence  until  long  after  the  trial  and  judgment  at  law,  but 
did  not  show  that  the  complainant  had  made  any  inquiry  at  the 
Bank,  or  of  any  of  the  other  parties  to  the  note,  to  ascertain 
his  defence  before  the  trial  at  law,  and  for  this  reason  the  court 
held  that  his  bill  was  without  equity.  In  cases  of  this  kind,  it 
is  not  only  necessary  that  the  party  should  show  a  good  and 
valid  defence  to  the  action,  but  he  must  exempt  himself  from  all 
blame  for  failing  to  use  it  at  law.  A  good  defence  and  ordinary 
diligence  in  ascertaining  and  relying  upon  it  are  both  required 
to  entitle  him  to  a  standing  and  to  relief  in  a  court  of  equity. — 
Crafts  V.  Dexter,  8  Ala.  767. 

While  it  is  clear  that  either  of  the  defences  set  up  in  this  bill 
would  have  been  available  at  law,  it  is  equally  evident  that  com- 
plainant does  not  even  attempt  to  show  that  he  used  any  diligence 
whatever  to  ascertain  them  before  the  judgment  was  obtained 
in  the  Orphans'  Court.  From  his  own  showing,  culpable  neg- 
ligence is  attributable  to  him,  and  he  oiFers  no  facts  to  excuse 
himself. 

The  demurrer  was,  therefore,  properly  sustained  by  the  Chan- 
cellor. 

We  have,  however,  extended  our  examination  of  this  case  be- 
yond the  demurrer,  and  find  in  the  answer  of  Boyd  and  the 
Bank,  and  in  the  testimony  of  Whiting,  facts  which  clearly  ea- 
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tablish  that  this  bill  >va3  drawn  under  an  ignorancs  or  mistake 
of  the  true  state  of  the  case  between  the  parties.  Without 
pretending  to  say  what  would  be  the  issue  of  a  new  bill,  predi- 
cated on  the  state  of  the  facts  found  in  the  answers  and  proof, 
we  think  enough  is  shown  by  them  to  have  authorized  the  court 
below  to  have  dismissed  the  bill  without  prejudice,  and  as  the 
whole  case  was  before  the  Chancellor,  such  should  have  been 
the  decree.     The  decree  must  for  this  reason  be  reversed. 

Let  a  decree  be  here  rendered,   dismissing  the    bill   without 
prejudice,  at  the  cost  of  the  appellant. 


JORDAN  vs.  RONEY. 

1.  PlaintiflF  declared  on  a  contract  by  which  defendant  promised  to  pay  in 
consideration  that  plaintiff  would  euro  a  certain  negro  belonging  to  de- 
fendant, and  offered  in  evidence  a  contract  by  which  defendant  promised 
to  pay  in  consideration  that  plaintiff  would  take  said  negro  "and  effect  a 
cure  free  of  any  charge  for  board":  Held,  that  the  contract  offered  was 
not  admissible  evidence  under  the  declaration,  the  consideration  therein 
expressed  being  different  from  that  alleged  in  the  declaration. 

2.  Plaintiff  undertook  to  take  charge  of  a  certain  negro  belonging  to  de- 
fendant, "and  effect  a  cure  of  the  same  free  of  any  charge  for  board," 
and  defendant  promised,  in  consideration  thereof,  to  pay  a  stipulated  sum 
"six  months  from  the  time  that  the  euro  of  said  negro  is  effected,  or  from 
the  date  that  he  is  returned  and  pronounced  well ;  the  intention  and  un- 
derstanding of  the  parties  being,  that  a  sound  and  perfect  cure  is  to  be 
effected,  for  which  the  said  J.  (defendant)  is  willing  to  pay  the  above  sum, 
otherwise  ho  is  not  to  pay  anything" :  Heid,  that  the  legal  effect  of  de- 
fendant's promise  was,  to  pay  the  sum  stipulated  six  months  after  a  perfect 
care  had  been  effected,  or  six  months  from  the  time  when  the  negro  was  rj- 
turned  perfectly  cured  ;  that  plaintiff's  declaration  when  he  returned  the 
negro,  'that  ho  was  well ,'  was  admissible  evidence  for  him,  not  as  evidence  of 
the  fact  that  a  cure  had  been  effected,  but  to  show  that  plaintiff  had  re- 
turned him  as  well,  and  thus  fix  the  time  when  the  six  months  would 
commence  to  run ;  and  that  evidence  of  the  negro's  condition  more  than 
six  months  after  his  return,  was  admissible  to  show  that  he  was  not  per- 
fectly cured  when  returned. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  John  G.  Shorter. 
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RoNEY  brought  his  action  of  assumpsit  against  Joniao,  and 
declared  on  an  agreement  in  writing  made  by  the  defendant  on 
the  8th  day  of  May,  1851.  The  declaration,  after  setting  out 
the  date  of  the  agreement,  proceeds  thus  :  "And  thereby,  then 
and  there,  promised,  in  consideration  that  said  plaintiff  would 
take  a  certain  negro  boy  of  the  said  defendant,  who  had  a  sore 
leg,  and  effect  a  cure  of  the  said  leg,  to  pay  to  the  said  plaintiff, 
six  months  after  or  from  the  time  said  cure  was  effected,  or  from 
the  date  that  the  said  negro  was  returned  by  the  plaintiff  and 
pronounced  well,  the  sum  of  ^100  ;  and  then  and  there  deliv- 
ered," &c. 

On  the  trial  the  plaintiff  introduced  an  agreement  as  follows  : 
*'  Memoraudum  of  an  agreement  entered  into  this  day,  between 
Benjamin  Roney  of  the  first  part,  and  Samuel  Jordan  of  the 
second  part,  witnesseth,  that  the  said  Roney  agrees  to  take  a 
certain  negro  boy  of  the  said  Jordan,  named  Alfred,  who  has  a 
sore  leg,  and  effect  a  cure  of  the  same  free  of  any  charge  for 
board,  in  consideration  of  which  the  said  Jordan  agrees  to  pay 
said  Roney  the  sum  of  one  hundred  dollars,  payable  six  months 
from  the  time  the  cure  of  said  negro  is  effected,  or  from  the 
date  that  he  is  returned  by  said  Roney  and  pronounced  well  • 
the  intention  and  understanding  of  the  parties  being,  that  a 
sound  and  perfect  cure  is  to  be  effected,  for  which  the  said  Jor- 
dan is  willing  to  pay  the  above  sum,  otherwise  he  is  not  to  pay 
anything.     May  8th,  1851. 

(Signed)  Benjamin  Roney. 

Samuel  Jordan." 

This  was  objected  to,  on  the  ground  that  the  agreement  offered 
varied  from  that  described  in  the  declaration  ;  which  objection 
was  overruled,  and  the  agreement  allowed  to  go  the  jury.  The 
plaintiff  then  proved  that  the  boy  was  returned  by  him  to  the 
defendant  on  the  1st  of  September,  1851,  and  offered  evidence 
tending  to  show  that  said  negro  was  cured  when  so  returned ; 
but  upon  this  point  the  evidence  was  conflicting. 

The  plaintiff  then  offered  to  prove,  that  when  he  returned  the 
negro,  he  (the  plaintiff)  pronounced  him  well ;  which  evidence 
was  objected  to,  and  the  objection  overruled. 

The  defendant  then  offered  evidence  tending  to  show,  that 
from  the  appearance  and  condition  of  the  negro's  leg  in  July, 
1852,  he  was  not  cured  at  the  time  he  was  returned. 
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Upon  this  evidcDco  the  court  charged,  that  by  the  terns  of 
the  contract  the  plaintifT  stipulated  to  receive  defendant's  negro 
free  of  charge  for  board,  and  to  cfl'ect  a  perfect  cure  of  the  sore 
upon  his  leg ;  and  that  the  defendant  stipulated  for  six  months 
time  after  his  return  by  the  plaintiff  to  ascertain  the  fact,  and 
that  at  the  expiration  of  six  months  he  would  pay  the  plaintiff 
one  hundred  dollars  if  the  negro  was  cured  at  the  time  of  his 
return  ;  that  the  jury  must  ascertain  when  the  negro  was  re- 
turned to  the  defendant  by  plaintiff  and  pronounced  well,  and 
whether  at  that  time  a  perfect  cure  had  been  effected  ;  and  if 
they  found  such  to  be  the  fact,  it  devolved  upon  the  defendant 
to  show,  by  evidence  within  the  six  months  after  the  return  of 
the  negro,  that  ihe  sore  was  not  cured  ;  and  if  he  had  failed  to 
do  80,  they  must  find  for  the  plaintiff;  and  that  the  jury  could 
not  look  to  any  evidence  of  unsoundness  after  the  six  months, 
and  must  disregard  any  evidence  of  unsoundness  in  July,  1852, 
if  the  six  months  had  previously  expired.  The  defendant  ex- 
cepted to  the  rulings  of  the  court  upon  the  evidence  and  also  to 
the  charge,  and  the  same  are  here  assigned  for  error. 

Clopton  &  LiGON,  for  plaintiff  in  error. 
Geo.   W.  Gunn,  contra. 

GOLDTHWAITE,  J.— One  of  the  terms  of  the  agreement 
offered  in  evidence  is,  that  the  plaintiff  was  to  board  the  negro 
during  the  time  he  was  engaged  in  effecting  a  cure,  and  this 
formed  a  part  of  the  consideration,  on  which  the  promise  of  the 
defendant  was  based.  The  declaration,  however,  set  up  the 
curing  of  the  negro  as  the  only  consideration  for  the  promise, 
and  in  that  respect  varied  from  the  agreement  offered.  The 
consideration  being  entire,  it  was*  necessary  to  prove  one  that 
was  identical  with  that  alleged  in  the  pleadings. 

The  court,  therefore,  erred  in  allowing  the  agreement  offered 
to  go  the  jury  under  the  declaration  us  framed. 

There  was  no  error  in  admitting  the  declaration  of  the 
plaintiff  at  the  time  he  returned  the  boy,  "that  he  was  cured," 
although  that  declaration  would  be  no  evidence  of  the  fact ;  it 
was  simply  evidence  to  show,  that  under  the  agreement  the 
plaintiff  had  returned  the  boy  as  well  of  the  disease  which  he 
had  undertaken  to  cure,  the  deftndant  having  stipulated  to  pay 
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the  sum  agreed  on,  six  months  after  such  return,  if  the  boy  was 
in  fact  cured.  The  return  of  the  boy  by  the  plaintiff,  coupled 
with  the  declaration  then  made  by  him,  would  indicate  the  point 
of  time  from  which  the  six  months  was  to  commence  running, 
and  thus  fix  the  period  when  the  defendant  became  bound  to 
pay  the  money. 

The  charge  of  the  court  was  clearly  erroneous.  The  legal  ef- 
fect of  the  agreement,  so  far  as  the  defendant  was  concerned, 
was,  thai  he  should  pay  the  sum  stipulated  six  months  after  a 
perfect  cure  was  effected,  or  from  the  date  when  the  boy  was  re- 
turned as  well,  if  a  cure  had  been  effected  when  so  returned. — 
The  only  issue  of  fact  presented  upon  the  evidence  was,  whether 
the  boy  was  cured  at  the  time  of  his  return  in  September,  1851, 
and  any  testimony  which  conduced  to  show  that  such  was  not 
the  case  was  admissible.  The  court  construed  the  time  speci- 
fied in  the  agreement  for  the  payment  of  the  money  as  having 
been  fixed  by  tiie  parties,  for  the  purpose  of  ascertaining 
whether  the  cure  had  been  effected,  and  this  may  have  been  one 
object  of  the  defendant  in  postponing  the  day  of  payment  for 
six  months  ;  but  the  agreement  is  express,  that  if  a  perfect  cure 
was  not  effected  the  defendant  was  to  pay  nothing.  The  record 
shows  that  evidence  was  offered,  showing  the  appearances  of  the 
leg  more  than  six  months  after  the  boy  was  returned  as  well,  and, 
as  we  understand  the  bill  of  exceptions,  other  testimony 
was  also  offered  tending  to  show  that  from  such  appearances 
the  boy  was  not  in  fact  cured  at  that  time.  This  evidence,  as  we 
have  seen,  was  admissible,  and  as  the  effect  of  the  charge 
given  by  the  court  was  to  exclude  it  from  the  consideration  of 
the  jury,  it  was  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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MINTER  AND  GAYLE  vs.  BR.  1  ANK  AT  MOBILE. 

1.  A  failure  on  the  part  of  a  creditor  to  present  )iis  ciaiiu  to  tbe  adminie- 
trator  of  the  principal  debtor  within  cishteon  months  after  the  grant  of 
letters,  does  not  discbarge  the  sureties,  nor  affect  bis  right  to  proceed 
against  them. 

2.  When  a  letter  is  annexed  as  on  exhibit  to  a  bill,  and  prayed  to  be  tiiken 
as  part  of  it,  its  statements,  if  not  in  any  manner  qualified,  thereby  be- 
come the  statements  of  t'lo  bill. 

8.  On  a  motion  to  set  aside  Die  slieriff 's  return  on  an  execution,  it  is  compe- 
tent for  the  defendant  in  execution  to  show  that  the  money  had  been  paid; 
as  the  return  showed,  and  had  oeen  tendered  and  refused,  and  by  tender- 
ing it  anew  to  avoid  interest  and  any  further  issue  of  execution ;  and  if  he 
fails  to  do  this,  he  cannot  come  into  equity  for  relief,  unless  he  explains  the 
omission  satisfactorily. 

Error  to  tbe  Chancery  Court  of  Dallas. 
Heard  before  tbe  Hon.  James  B.  Clark. 

The  plaintifts  in  orror,  William  T.  Minter  and  Matthew 
Gayle,  filed  their  bill  against  tbe  Cranch  Bank  at  Mobile,  set- 
ting forth  that  the  defendants  had  recovered  a  judgment  against 
them,  as  the  sureties  of  one  Pritchard,  on  a  note  for  §500,  in 
1842,  in  the  Circuit  Court  of  Mobile  ;  that  shortly  after  the 
rendition  of  the  judgment,  an  execution  was  issued  on  it,  Avbich 
vras  placed  in  the  hands  of  the  sheriff  of  Dallas ;  but  no  money 
was  collected  under  it ;  that  another  execution  afterwards  was 
issued  in  1844,  on  which  the  money  was  paid  in  full  by  complain- 
ants, each  paying  one  half ;  that  said  sheriff  of  Dallas  soon  af- 
terwards made  application  to  said  Bank  to  pay  over  tbe  money 
thus  collected,  and  was  told  that  the  Bank  had  no  such  claim, 
whereupon  Gayle's  money  was  returned  to  him,  and  Mintcr's 
was  paid  over  on  another  judgment  which  the  Bank  bad  against 
him  ;  that  affairs  continued  in  this  state  until  1851,  when  an- 
other execution  was  issued  against  complainants  on  said  judg- 
ment, for  tbe  amount  of  tbe  original  judgment  and  interest  to 
date,  which  is  about  to  be  levied;  that  the  Bank  neglected  to 
present  the  note  on  Pritchard  to  his  administrator  within  eight- 
een months  after  tbe  grant  of  letters  on  bis  estate,  and  thus 
lost  all   remedy  against  bis  estate,  and  it   is  insisted  that  cum- 
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plainants,  as  sureties,  are  entitled  to  claim  advantage  of  the 
Bank's  laches.  The  bill  prays  an  injunction  against  the  execu- 
tion, and  general  relief. 

The  complainants  annex  to  their  bill,  and  pray  that  it  may 
be  taken  as  a  part  thereof,  a  letter  from  Mr.  Holcombe,  the 
assistant  commissioner  of  said  Branch  Bank,  in  which  he  says, 
among  other  things,  that  the  sheriff's  return  on  the  execution  in 
1844,  showing  the  payment,  had  been  set  aside  upon  a  full 
hearing,  in  the  Circuit  Court  of  Mobile  in  1848,  and  execution 
on  said  judgment  ordered  to  proceed.  The  Chancellor  dismissed 
the  bill  for  want  of  equity,  and  his  decree  is  now  assigned  for 
error. 

Geo.  W.  Gayle,  for  plaintiffs  in  error. 
J.  W.  Lapsley,  contra. 

PHELAN,  J. — There  is  nothing  in  the  point  that  the  Bank 
neglected  to  present  the  note  on  which  the  plaintiffs  in  error 
were  sureties  only  against  the  estate  of  Pritchard,  their  princi- 
pal, within  eighteen  months  after  the  grant  of  letters  on  his  es- 
tate, and  so  lost  its  remedy  on  him,  and  that  they,  as  sureties, 
will  be  allowed  to  stand  in  the  same  position  as  their  principal. 
The  question  is  already  settled  to  the  contrary,  in  the  case  of 
McBroom  v.  The  Governor,  6  Por.  32. 

The  bill,  as  to  the  demand  for  interest  on  the  judgment  from 
1844,  when  the  money,  as  it  is  alleged,  was  tc^ered  to  the  Bank 
and  refused,  would,  we  incline  to  think,  have  equity  in  it,  if  this 
allegation  were  not  deprived  of  its  force  by  the  adoption  of  the 
letter  of  Mr.  Holcombe,  the  assistant  commissioner,  to  the  so- 
licitors of  the  complainants,  as  part  of  the  bill.  The  statements 
of  this  letter  relating  to  the  subject  matter  of  the  bill  are 
thereby  made  the  statements  or  averments  of  the  bill,  since  they 
are  not  in  any  manner  qualified,  but  simply  annexed  by  way  of 
exhibit,  and  prayed  to  be  taken  as  part  of  the  bill.  This  letter 
states  directly,  that  the  receipts  of  Connolly,  the  sheriff  of 
Dallas,  ?s  for  money  received  of  Gayle  and  Minter  in  1844  in 
full  satisfaction  of  the  execution,  and  endorsed  upon  it,  were 
nullities,  and  were  so  pronounced,  and  the  same,  as  a  return  of 
the  sheriff,  set  aside  by  judgment  of  the  Circuit  Court  of  Mo- 
bile, after  a  full  hearing  in  1848 ;  and  that  execution  on  the 
judgment  was  ordered  to  proceed. 
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This  is  equivalent  to  an  admission  in  the  bill  that,  in  1848, 
the  return  of  the  sheriff  was,  upon  a  full  hearing,  which  implies 
of  course  due  notice  to  the  complainants,  set  aside,  and  the  ex- 
ecution ordered  to  proceed.  Such  an  admission,  it  must  be  seen 
at  cnce,  does  away  with  the  force  of  that  part  of  the  bill  which 
alleges  that  the  money  had  been  paid,  that  the  same  was  after- 
wards tendered  and  refused,  and  praying  that  no  interest  saould 
be  allowed  from  the  time  of  the  tender  and  refusal. 

On  the  motion  to  set  aside  the  return  of  the  sheriff,  it  was 
competent  for  the  defendants  in  the  execution  (the  complainants 
in  this  bill)  to  have  shown  that  the  money  had  been  paid,  as  the 
return  showed,  and  had  been  tendered  and  refused,  and  by  ten- 
dering it  then  anew,  to  avoid  interest,  and' any  further  issue  of 
execution-  If  this  was  not  done  or  attempted,  and  the  com- 
plainants have  not  explained  the  omission  satisfactorily  in  their 
bill,  the  presumption  exists  that,  as  there  was  a  lawful  opportu- 
nity to  submit  that  defence  to  the  further  issue  of  execution  and 
the  payment  of  interest,  it  was  done,  and  the  matter  is  res  ad- 
judicata. 

Putting  this  construction  upon  the  bill  as  a  whole,  and  we  see 
no  way  to  avoid  it,  the  decree  of  the  Chancellor  dismissing  it  for 
want  of  equity  was  proper. 

We  are,  however,  of  opinion  that  the  bill  should  be  dismissed 
without  prejudice  Let  a  decree  be  rendered  here  accordingly, 
at  the  cost  of  thl^laintiffs  in  error. 


STEELE  vs.  WYATT'S  ADJM'R. 

The  Orphans'  Court  having  granted  an  order  of  sale  of  "all  the  periahable 
property"  belonging  to  an  estate,  the  administrator  proceeded  under  it  to  sell 
all  the  persona  I  property,  including  the  negroes,  and  made  due  return  of 
the  sale  to  the  court,  which  tras  received  and  ordered  to  be  recorded  ;  and 
the  administrator  de  bonis  non  afterwards  brought  detinue  for  one  of  the 
negroes  sold  -.  Held,  that  in  the  absence  of  a  statutory  definition  of  the 
term  ^'perishable  property,"  as  applied  to  the  estates  of  decedents,  the 
order  should  receive  the  same  interpretation  given  to  it  by  the  court  that 
made  it  and  the  parties  acting  under  it.  and  that  the  sale  passed  the  legal 
title  to  the  slaves. 
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Appeal  from  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Andrew  B.  Moore. 

Detinue  by  the  appellee,  who  is  the  administrator  de  bonis 
non  of  Peter  Wyatt,  deceased,  for  a  slave  named  Jeff.  The 
pleas  were,  the  general  issue  and  the  statute  of  limitations. 
Verdict  and  judgment  for  the  plaintiff  below. 

On  the  trial  a  bill  of  exceptions  was  allowed,  by  which  it  ap- 
pears that  Peter  Wyatt  died  in  Lowndes  County,  in  1833,  in 
possession  of  the  slave  in  question j  and  owned  him  ;  that  Mary 
Ann  E.  Wyatt,  his  widow  and  relict,  with  one  William  N. 
Mock,  her  brother,  administered  on  the  estate,  and  continued  in 
said  administration  up  to  March,  1852,  when  they  were  removed 
from  said  trust,  and  the  plaintiff  below  was  appointed  adminis  - 
trator  de  bonis  non  of  said  estate. 

The  defendant  thereupon  proved  that  said  administrator  and 
administratrix  in  chief  obtained  from  the  Orphans'  Court  of 
Lowndes  County  the  following  orders,  to-wit : 

"Ordered  by  the  court  that  the  administrators  of  the  estate 
of  Peter  Wyatt,  deceased,  have  leave  to  sell  all  the  perishable 
property  of  said  deceased,  upon  a  credit  of  at  least  six  months. 

"Ordered  by  the  court  that  the  administrators  do  make  a  full 
and  true  inventory  of  said  sale,  and  return  the  same  to  this 
court  the  first  term  thereafter. 

"Ordered  by  the  court  that  said  administrators  give  a  notice 
of  said  sale,  by  advertising  at  three  or  more  public  places  in 
eaid  county,  at  least  thirty  days  previous  thereto,  of  the  time 
and  place  of  said  sale. 

"Ordered  by  the  court  that  the  administrators  of  the  estate 
of  Peter  W^yatt,  deceased,  have  leave  to  sell  this  present  crop 
of  cotton,  at  public  or  private  sale,  as  they  may  deem  most  ad- 
vantageous to  said  estate  of  said  deceased." 

"The  defendant  further  proved  that  on  the  day  of  Februa- 
ry, 1834,  said  administrator  and  administratrix,  after  having 
duly  advertised  the  sale  of  the  personal  property  of  said  Peter 
Wyatt,  did  sell,  at  the  late  residence  of  the  said  Peter,  to  the 
highest  and  best  bidder,  all  the  personal  property  belonging  to 
said  estate,  including  the  slaves,  the  boy  in  controversy  with 
the  rest ;  that  there  were  a  great  many  persons, present,  the 
property  cried  and  brought  full  prices.     The  property  was  sold 
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on  a  credit  until  the  Ist  of  January,  1835.  When  tbo  proper- 
ty was  put  up,  the  terms  of  sale  were  proclaimed,  and  the 
boy  in  question  was  bid  of!  by  Mrs.  Wyatt,  the  administru.. 
trix. 

"The  defendant  further  proved  that,  soon  after  the  sale  of 
said  property,  to-wit :  on  day  of  March,  A.  D.  1834,  the 
said  administrator  and  administratrix  made  out  and  returned  to 
sai'i  Orphans'  Court  a  sworn  sale  bill  of  all  of  said  personal 
property,  which  sale  bill  inclu<lcd  an  account  of  the  sale  of 
Jcfl'  and  all  the  other  slaves  of  Peter  Wyatt ;  also  an  account 
of  the  sale  of  thccottoti;  said  sale  bill  also  contained  an  ac- 
count of  the  prices  at  which  the  various  articles  and  pieces  of 
property  were  sold,  and  who  were  their  respective  purchasers. 
Said  sale  bill  being  reported  to  the  Orphans'  Court  aforesaid,  at 
its  March  term,  1831,  the  following  orders  were  made  at  that 
term  on  the  minutes  of  said  court :  *Now,  at  this  term  of  the 
court,  Wm.  N.  Mock,  one  of  the  administrators  of  the  estate 
of  Peter  Wyatt,  deci  ased,  came  into  court,  and  made  a  return 
of  a  sale  bill  of  the  property  of  said  deceased  ;  whereupon  it  is 
ordered  by  the  court  that  the  clerk  enter  upon  record  the  sale 
bill  in  the  iuventcry  book  kept  for  that  purpose;  it  is  further 
ordered  by  the  court  that  the  clerk  file  in  his  office  the  original 
sale  bill  as  an  office  document.' 

"The  defendant  introduced  proof  tending  to  show  that  soon 
after  the  said  sale  said  Jeff  went  out  of  the  possession  of  Mrs. 
Wyatt  into  the  possession  of  a  person  to  w^hom  Peter  Wyatt 
was  indebted,  and  ever  afterwards  continued  in  the  possession 
of  that  person  and  those  claiming  under  him,  up  to  the  time  of 
this  trial,  a  period  of  eighteen  or  nineteen  years.  The  record 
of  the  administration  of  the  said  Wm.  N.  Mock  and  Mrs.  Wy- 
att, being  produced,  showed  no  act  of  theirs  after  the  proceed- 
ings of  said  March  term,  J  834,  above  copied  ;  they  never  made 
any  settlement  of  their  administration." 

The  court  charged  the  jury  as  follows  : 

1.  That  the  orders  above  copied  conferred  no  authority  on 
the  administrators  in  chief  to  sell  the  slaves,  and  that  such  sale 
was  void  ; 

2.  That  the  orders  above  copied.  oonfirmin<?  the  salf^  of  the 
slaves,  did  not  legalize  the  sale  ; 

3.  That  said  sale  being  made  by  the  administrators  in  chief, 
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they  were  estopped  from  suing  for  and  recovering  the  slaves, 
and  the  statute  of  limitations  did  not  begin  to  run  until  the  ap- 
pointment of  the  administrator  de  bonis  non  of  the  estate ; 

4.  That,  even  if  the  jury  should  find  that  the  slave  Jeff  was 
sold  publicly  under  said  orders  ;  that  the  sale  was  fair  and  for 
a  full  price,  and  said  slave  was  applied  to  the  payment  of  a 
debt  of  the  estate  of  said  Peter  Wyatt,  that  docs  not  defeat 
the  plaintiflF's  right  of  action,  unless  those  who  are  interested  in 
the  estate  elect  so  to  regard  it. 

To  all  of  these  charges  the  defendant  excepted,  and  asked  the 
court  to  charge  the  jury : 

1.  That,  if  they  believed  all  the  evidence,  then  the  plaintiff 
cannot  recover ;  which  charge  the  court  refused  to  give,  and  the 
defendant  excepted. 

2.  That,  if  they  found  from  the  evidence  that  said  slave  was 
sold  publicly  to  the  highest  bidder,  on  a  credit  from  February, 
1834,  till  the  1st  of  January,  1835,  under  the  orders  above 
copied,  that  the  sale  was  fair  and  for  a  fair  price,  that  the  sale 
was  reported  to  the  Orphans'  Court,  and  the  orders  above  copied 
were  then  and  there  passed  by  the  Orphans'  Court,  and  that 
said  slave  ever  afterwards  remained  out  of  the  possession  of  the 
administrators,  then  the  right  of  the  slave  is  divested  out  of 
said  estate,  and  the  plaintiff  cannot  recover.  This  charge  the 
court  refused,  and  the  defendant  excepted. 

'J'h'e  charges  given  and  the  refusal  to  charge  as  requested  are 
Qow  assigned  for  error. 

Watts,  Judgk  &  Jackson  and  Geo.  W.  Stone,  for  ap- 
pellants. 

T.  Williams,  contra. 

GIBBONS,  J. — The  first  charge  of  the  court  to  the  jury 
was,  that  the  several  orders  above  set  out  did  not  confer  upon 
the  administrators  in  chief  authority  to  sell  the  slaves,  and  that 
such  sale  was  void  ;  meaning,  wo  presume,  that  such  sale  was 
void  as  against  the  plaintiff  in  the  action,  for  as  against  the  ad- 
ministrators in  chief  it  was  not  void,  as  is  shown  in  a  subsequent 
charge  of  the  court,  where  it  states  that  the  administrators  in 
chief  would  be  estopped  by  their  sale  from  asserting  a  title 
in    their    names.      Giving  to  the  charge  this  interpretation, 
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the  question  is,  whether  the  court  was  or  was  not  correct  in  its 
charge. 

The  sale  seems  to  have  taken  place  in  February,  1834  ;  and 
the  act  under  which  the  orders  were  made  is  as  follows,  to-wit  : 
"It  shall  not  be  lawful  for  any  executor  or  executors,  adminis- 
trator or  administrators,  guardian  or  guardians,  to  take  the  es- 
tate, or  any  part  thereof,  of  any  testator  or  intestate,  at  the 
appraised  value,  or  to  dispose  of  the  same  at  private  sale,  ex- 
cept where  the  same  is  directed  by  the  will  of  the  testator. — 
But  in  all  cases  where  it  may  be  necessary  to  sell  the  whole,  or 
any  part,  of  the  personal  estate  of  any  testator  or  intestate,  it 
shall  be  the  duty  of  the  executor,  administrator  or  guardian,  to 
apply  to  the  Orphans'  Court  of  their  county  for  an  order  of 
sale,  and  obtaining  the  same,  to  advertise  the  time  and  place  of 
such  sale  in  three  or  more  public  places  in  the  county,  at  Uast 
thirty  days  previous  to  the  day  of  sale,  and  then  and  there  pro- 
ceed to  sell  the  same  at  public  sale  to  the  highest  bidder,  giving 
at  least  six  months  credit ;  the  purchaser  giving  bond  with  ap  - 
proved  security."— Clay's  Dig,  223  §13.  We  say  the  order 
of  sale  was  made  under  this  act,  because  this  is  the  only  act 
upon  the  subject  under  which  it  could  have  been  made. 

The  term  "perishable  property,"  in  its  most  enlarged  sense, 
would  mean  all  personal,  as  distinguished  from  real  property  ; 
whilst  in  its  most  restricted  sense,  it  would  only  mean  such  per- 
sonal property  as  had  in  itself  the  elements  of  destruction  or 
decomposition,  as  for  instance,  fruits,  or  such  productions  from 
the  labor  and  j^skill  of  man  as  are  ephemeral  in  their  existence, 
or  evanescent  and  changeable  in  their  value.  In  this  latter 
sense,  it  woul  i  ordinarily  comprehend  but  very  few  articles  be- 
longing to  an  estate.  If  we  apply  to  the  orders  of  the  court, 
on  which  the  charge  under  discussion  is  predicated,  the  most  en- 
larged sense  of  the  term,  it  is  clear  that  it  did  confer  on  the 
administrators  all  the  authority  necessary  for  the  legal  disposi- 
tion of  the  property.  If,  on  the  other  hand,  we  apply  to  them 
the  most  restricted  sense,  then  it  is  equally  clear  that  the  order 
would  not  confer  such  authority.  It  does  not  appear  from  the 
present  record  whether  there  was  belonging  to  the  estate,  at  the 
time  that  the  orders  were  made,  any  property  that  would  prop- 
erly range  itself  under  the  latter  of  the  above  definitions  of  the 
term  perishable  property;  all  that  iloes  apppear  is,  that  all  the 
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personal  property  of  the  estate  was  sold,  and  the  negro  in  ques- 
tion with  the  other  negroes  of  the  estate. 

It  will  be  observed  here,  that  in  reference  to  the  effects  of  es- 
tates, our  statute  has  given  no  definition  of  the  term  perishable 
property  ;  nor  is  there  any  act  authorizing  the  Orphans'  Court 
to  make  any  order  in  reference  to  that  particular  species  of 
property.  The  term,  it  is  true,  has  received  a  legislative  inter- 
pretation in  reference  to  the  attachment  laws  of  the  State,  and 
it  is  there  said  to  be  that  "which  is'  likely  to  waste,  or  be  des- 
troyed by  keeping." — Clay's  Digest  56  §  8  ;  but  whether  the 
legislature  would  apply  the  same  meaning  to  the  terra,  when 
used  in  reference  to  the  estates  of  deceased  persons,  we  know 
not,  as  it  has  not  as  yet  thought  proper  to  give  it  any  definition 
whatever  as  applied  to  such  estates.  The  term,  then,  as  em- 
ployed in  the  order  of  the  court,  could  have  no  reference  to  any 
technical  meaning  given  to  it  as  applied  to  estates  in  the  hands 
of  personal  representatives,  as  the  term  then  had  no  legislative 
technical  meaning,  nor  has  it  any  as  yet,  as  applied  to  such  es- 
tates. It  is  clear  that,  if  the  statutes  had  defined  what  should 
be  considered  as  perishable  property  as  applied  to  such  estates, 
or  even  if  the  term  was  known  to  our  law  at  all  in  a  legislative 
technical  sense,  as  applied  to  the  general  property  of  decedents, 
then  the  lerm,  as  used  by  the  court  in  the  order  above  referred 
to,  would  have  to  receive  such  statutory  interpretation.  But  in 
the  absence  of  any  such  definition,  what  rules  of  interpretation 
shall  we  resort  to  in  order  to  ascertain  the  meaning  of  the  term 
as  used  by  the  court,  or  to  comprehend  in  what  sense  the  court 
making  the  order,  and  the  parties  acting  under  it,  understood  it? 
I  confess  I  know  of  no  better  rule  under  such  circumstances 
than  to  let  the  parties  themselves  be  the  interpreters,  by  show- 
ing what  they  themselves  understood  by  it.  The  moment  we 
adopt  this  means  of  ascertaining  the  meaning  of  the  orders, 
there  is  no  longer  any  mystery.  We  find  that  under  the  order 
the  administrators  proceeded  and  sold  the  whole  of  the  personal 
property  of  the  estate,  precisely  as  if  the  v^rder  had  been  to  sell 
the  personal  instead  of  perishable  property. 

The  order,  on  its  face,  was  in  all  respects  as  if  it  was  intend- 
ed to  mean  the  personal  property  generally,  and  to  be  strictly 
a  statutory  order.     The  only  word  in  the  whole  order  that  pre- 
vents it  from  being  strictly  such,  is  that  perishable  is  used  in- 
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stead  of  personal  as  a  prefix  to  the  word  property.  The  sale  is 
made,  and  an  account  thereof  returned  to  the  court,  according 
to  the  order  ;  and  the  account  passed,  and  the  proceedings  of 
the  administrators  sanctioned  and  approved,  as  much  as  it  was 
in  the  power  of  the  court  so  to  do,  precisely  as  if  the  order  had 
been  to  sell  the  personal  instead  of  the  perishable  property. — 
Under  these  circumstances,  we  think  we  are  authorized  to  say, 
that  such  was  the  meaning  of  the  order  under  which  the  sale 
was  made.  That  such  was  the  understanding  of  the  parties 
acting  under  the  order,  and  of  the  court  itbelf  making  it,  we 
think  clear  ;  and  in  the  absence  of  a  statutory  definition  of  the 
term  perishable  property,  as  applied  to  the  estates  of  decedents, 
by  which  the  terra  has  to  receive  a  strict  statutory  technical 
meaning,  we  see  no  reason  why  we  should  not  give  to  the  order 
now  the  same  interpretation  that  the  court  making  it  and  the 
parties  acting  under  it  gave  it  at  the  time  that  it  was  made. — 
From  this  view  it  follows,  that  the  court  erred  in  this  charge  as 
given  to  the  jury,  as  the  orders  of  the  court  under  which  the 
sale  was  made  were  ample  to  confer  upon  the  administrators  in 
chief  the  authority  to  sell  the  property  and  pass  the  legal  title 
thereto.  This  we  regard  as  decisive  of  the  whole  case,  and 
therefore  do  not  deem  it  necessary  to  consider  the  remaining 
questions  raised  by  the  record. 

The  judgment  of  the  court  below  is  reversed,  and   the  cause 
remanded. 


BRANCH  BANK    AT  MOBILE  vs.  FRY. 

Assumpsit  lies  in  favor  of  the  landlord  against  a  stranger  for  rents  re- 
ceived by  the  latter  from  the  tenants  under  an  assertion  of  title  in  biniselC 

If  the  tenant  pays  over  rents  to  the  mortgagor  after  the  law  day  of  the 
mortgage,  before  notice  of  any  claim  by  the  mortgagee,  the  payment  is  ef- 
fectual against  the  latter  ;  nor  docs  the  mortgage  constitute  any  objection 
to  a  recovery  by  the  mortgagor  against  one  who  lias  wrongfully  rc- 
oeived  the  rents  under  an  assertion  of  title,  11  hen  it  ir'  not  xhown  that  the 
mortgagee  has  asserted  any  claim  to  the  fund. 
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8.  The  heir  at  law  may  sue  for  and  recover  rents  accruing  after  the  death 
of  his  ancestor,  whose  estate  has  been  declared  insolvent,  if  neither  the 
administi'ator  nor  creditors  interpose  any  obstacle. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  A.  Cuthbert. 

Assumpsit  by  William  Fry,  an  infant  who  sues  by  his  next 
friend,  against  the  plaintiff  in  error,  for  the  "use  and  occupation 
of  premises  belonging  to  plaintiff  in  the  City  of  Mobile ;  also 
for  money  received  by  defendant  for  the  use  of  plaintiff,  for 
money  due  upon  an  account  stated,  and  money  due  for  inter- 
est." The  case  was  tried  on  the  following  agreed  statement 
of  facts: 

"  William  W.  Fry,  the  father  of  plaintiff,  and  George  H. 
Fry  were  owners  in  common  of  the  premises  herein  referred  to,  in 
183G,  and  continued  said  owners,  and  in  possession  by  their  ten- 
ants, until  the  death  of  William  W.  Fi*y,  which  took  place  in 
1839.  Before  the  death  of  said  Fry,  the  defendant  in  this  suit 
recovered  a  judgment  against  him  in  the  County  Court  of  Mo- 
bile, for  $  ,  on  which  execution  was  duly  issued,  and  was 
levied  on  said  Fry's  interest  in  said  premises  before  his  death  ; 
but  the  execution  was  returned  without  a  sale,  and  no  further 
proceedings  were  had  under  said  levy  until  1844,  when  a  vendi- 
tioni exponas  was  issued,  directed  to  any  sheriff,  &c,3  and  was 
delivered  to  J.  L.  Marsh,  the  marshal  for  the  said  Bank,  who, 
by  virtue  thereof,  proceeded  to  sell  William  W.  Fry's  interest 
in  said  premises,  and  the  same  was  purchased  by  the  Bank,  who 
received  a  deed  therefor  from  said  marshal  in  March,  1844. — 
After  this  sale,  the  defendant,  claiming  to  have  the  title  and  in- 
terest of  said  William  W.  Fry  in  the  premises,  and  finding 
Foster  &  Battelle  and  others  in  possession  as  tenants  of  the 
former  owners,  George  H.  Fry  et  al.,  threatened  to  dispossess 
said  tenants,  unless  they  would  pay  rent  to  the  defendant,  to 
the  extent  of  W.  W.  Fry's  interest  in  the  premises;  and  there- 
upon said  tenants  paid  a  moiety  of  the  subsequent  rents  of  the 
premises  to  the  defendant,  until  the  property  was  placed  in 
charge  of  a  receiver,  appointed  by  the  Court  of  Chancery  of 
Mobile  at  the  instance  of  certain  persons  who  held  an  unsatis- 
fied mortgage  on  it,  executed  by  W.  W.  Fry  in  1835.      The 
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amount  of  rents  received  by  the  defendant  from  the  tcnantu, 
between  September  4, 1844,  and  April  12,  1847,  on  wbich  day 
the  last  was  received,  was  $1088  12.  Before  the  purchase  by 
the  defendant,  the  estate  of  said  W.  \V.  Fry  bad  been  declared 
insolvent.  W.  Fry,  the  plaintiff  in  this  suit,  is  the  only  child 
and  heir  of  said  W.  W.  Fry.  An  action  of  trespass  quare 
dausum  /regit  was  brought  by  plaintiff  against  defendant,  to 
recover  this  same  money,  in  this  court,  in  which  suit  judgment 
was  rendered  for  defendant,  and  on  writ  of  error  the  same  was 
affirmed,  at  June  Term,  1849.  See  case  reported  in  16  Ala. 
282. 

"  If  the  court  should  bo  of  opinion,  on  the  above  statement, 
that  the  plaintiff  is  entitled  to  recover,  judgment  is  to  be  ren- 
dered, as  on  verdict,  for  the  amount  above  specified  and  interest; 
if  otherwise,  then  for  the  defendant:  with  liberty  for  either  par- 
ty to  turn  this  case,  with  the  opinion  of  the  court,  into  a  bill  of 
exceptions  for  the  decision  of  the  Supreme  Court.  It  is  also 
agreed  that  the  mortgage  was  forfeited  before  said  rents  accru- 
ed, and  that  all  judgments  in  favor  of  said  Bank  against  said 
W.  W.  Fry  are  satisfied." 

On  these  facts,  the  court  rendered  judgment  for  the  plaintiff; 
from  which  judgment  the  defendant  appealed,  and  now  assigns 
it  for  error. 

JoHF  T.  Taylor  and  A.  Boykin,  for  appellant. 
P.  Phillips,  contra. 

CHILTON,  C.  J.— It  is  very  clear  that  the  Bank  is  not  en- 
titled to  this  money  upon  any  supposed  ground  of  retainer  as  a 
creditor  of  the  estate  of  W.  W.  Fry,  deceased,  for  the  record 
shows  that  its  judgment  against  said  Fry  has  been  satisfied, 
and  states  no  other  indebtedness.  We  must  intend,  also,  that 
the  demand  now  sued  for  constituted  no  part  of  the  satisfaction 
of  that  judgment,  as  the  bill  of  exceptions  taken  at  the  in- 
stance of  the  Bank,  and  which  therefore  must  be  construed 
most  strongly  against  it,  fails  to  show  that  the  money  sued  for 
in  this  action  was  credited  upon  its  demand. 

The  money  received  by  the  Bank  from  the  tenants  of  Fry, 
although  obtained  upon  the  assertion  of  title  to  the  land,  and 
under  the  belief  that  such  title  was  valid  in  law,  was  neverthe- 


JUNE  TERM,  1853.  773 


Br.  Bank  at  Mobile  v.  Pry. 


less  wrongfully  received,  as  it  is  conceded  that  the  Bank,  by  the 
purchase  at  the  marshal's  sale,  acquii*ed  no  title  to  the  land.  It 
stands,  then,  in  the  atitude  of  one  who  induces  the  tenant  of  the 
real  owner  of  the  land  to  pay  him  rent,  upon  a  threat  of  expul- 
sion from  the  premises,  by  reason  of  an  alleged  valid  title  which 
is  iu  fact  worthless  ;  and  having  obtained  the  money  upon  a 
claim  of  right  which  turns  out  to  have  no  foundation  in  fact,  it 
holds  the  fund  for  the  person  who,  in  justice  and  equity,  is  on- 
titled  to  it.  No  question  of  adverse  possession  properly  arises  in 
this  case,  since  the  Bank  was  never  in  possession,  in  legal  contem- 
plation. Certainly,  the  payment  of  rent  by  the  tenants  of  the 
owner,  under  a  misapprehension  of  their  liability,  caused  by  the 
assertion  of  title  on  the  part  of  the  Bank  when  it  in  truth  had 
none,  could  not  amount  to  an  attornment  on  the  part  of  such 
tenants,  thus  placing  the  Bank  in  possession.  Occupancy,  it  is 
true,  under  bona  Jide  claim  of  title,  creates  an  adverse  posses- 
sion ;  but  the  reception  of  rents  from  one  rightfully  in  posses- 
sion, in  subordination  to  and  terre-tenant  under  the  true  title,  by  a 
fal  se  assertion  of  ownership,  however  innocently  made,  is  quite 
a  different  thing.  It  confers  no  right  to  the  money  thus  receiv- 
ed, and  the  part}'  collecting  it  must  be  regarded  as  holding  for 
the  person  who,  in  justice  and  equity,  is  entitled  to  it.  The 
tenants  remained  the  tenants  of  the  rightful  landlord,  and  if 
the  Bank  had  sued  them  for  the  rent,  after  the  payments  which 
they  had  made  to  it,  we  entertain  no  doubt  but  that  the  law 
would  have  allowed  them  to  show  that  such  previous  payments 
were  made  under  a  mistake.  If  such  were  not  the  law,  the 
tenants,  who  may  have  acted  in  never  such  good  faith,  might 
have  been  compelled  to  pay  the  rent  twice,  as  it  is  certain  their 
real  landlord  could  have  recovered  against  them.  This  being 
the  case,  and  there  being  no  controversy  as  to  the  invalidity  of 
the  title  of  the  Bank,  it  is  clear  that  it  is  under  an  equitable 
obligation  to  pay  over  this  money  to  the  rightful  landlord,  for 
the  protection  of  the  tenants  from  whom  the  same  was  obtained. 
The  action  of  asssumpsit,  we  think,  may  well  be  sustained. 

2.  But  it  is  urged,  that  the  rent  enured  to  the  benefit  of  the 
mortgagee,  whose  mortgage  was  forfeited  before  the  rent  was 
received  by  the  Bank.  Conceding  that  the  mortgagee  had  the 
right  to  enter  after  the  law  day,  and  consequently  to  claim  rents 
from  those  who   should  thereafter  occupy  the  land,  yet,   if  the 
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tenants  paid  the  rents  before  notice  of  any  claim  on  his  part, 
such  payment  would  bo  effectual  as  against  the  mortgagee. — 
Mansony  et  al.  v.  The  United  States  Bank  et  al.^  4  Ala.  735. — 
In  this  case,  the  mortgagee  has  asserted  no  claim  to  the  fund, 
and  from  aught  that  appears  in  the  bill  of  exceptions,  the  mort- 
gage demand  has  been  fully  paid.  The  mortgage,  therefore, 
constituted  no  objection  to  the  recovery. 

3-  But  it  is  said,  the  estate  of  W.  W.  Fry  having  been  re- 
ported insolvent,  it  is  incumbent  on  his  personal  representative 
to  see  that  the  land,  with  its  issues,  should  be  applied  to  the 
payment  of  the  debts,  and  that  consequently  the  heir  can  take 
nothing.  The  rule  upon  this  subject  was  correctly  laid  down 
by  this  court  in  Masterson  v.  Girard's  Heirs,  10  Ala.  60,  in 
which  case  it  was  held,  that,  although  under  the  statutes  the  ad- 
ministrator had  power  to  rent  the  real  estate  of  his  intestate, 
and  had  power  to  recover  rent  due  on  the  demise  of  the  dece- 
dent, yet,  until  he  asserts  this  power  by  notice  to  the  tenant  or  by 
actual  suit,  the  heir  may  sue  for  and  recover  the  rent  falling  due 
after  the  death  of  his  ancestor  ;  and  we  may  add,  although  the 
estate  be  insolvent,  yet,  if  neither  the  administrator  nor  credit- 
ors of  the  estate  interpose  any  obstacle  to  a  recovery,  we  see  no 
reason  why  a  stranger  should  be  allowed  to  object  that  a  party 
on  whom  the  legal  title  is  cast  by  descent  should  not  be  allowed 
to  recover. 

It  was  said  in  the  argument  that  the  Bank  was  a  creditor  of 
the  estate ;  but  we  repeat  that  the  record  fails  to  show  this, 
and  what  does  not  appear  must  be  regarded  as  though  it  did 
not  exist. 

It  follows  from  what  has  been  said,  that  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 
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MARTIN  vs.  HIGGINS. 

1.  When  a  defendant,  against  wliom  a  judgment  ia  rendered  by  a  justice  of 
the  peace,  removes  the  case  by  appeal  to  the  Circuit  Court,  he  is  regarded 
as  the  actor  in  the  subsequent  proceedings,  and  is  held  to  be  constantly  in 
court. 

2.  The  notice  to  the  appellee,  required  in  appeal  cases  from  justices  of  the 
peace,  is  intended  solely  for  the  benefit  of  the  appellee,  and  the  appellant 
cannot  complain  on  error  that  it  was  not  given. 

3.  *«  Plaintiff  claims  $50,  for  -work  and  materials,"  held  a  sufficient  state- 
ment to  sustain  a  judgment  by  default  and  writ  of  inquiry. 

4.  The  action  of  the  inferior  courts  on  motions  for  new  trials,  is  not  revisa- 
ble  on  error. 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  facts  are  these :  On  the  10th  September,  1852,  Hig- 
gins obtained  a  judgment  against  Martin,  before  a  justice  of 
the  peace,  for  t'.ie  sum  of  $50  and  costs.  On  the  13th  of  that 
month  Martin  took  an  appeal  to  the  City  Court,  which  com- 
menced its  session  on  the  second  Monday  in  October,  1852. — 
During  that  term,  Higgins  appeared  by  his  counsel,  and  filed  a 
statement  in  the  following  words  :  "  Plaintiff  claims  $50  for 
work  and  materials."  Martin  having  failed  to  appear,  a  judg- 
ment by  default  was  rendered  against  him,  and  a  writ  of  inquiry 
was  awarded  returnable  immediately.  A  jury  was  empannelled, 
who  assessed  the  plaintiff's  damages,  and  the  court  gave  judg- 
ment final  for  the  amount  of  the  verdict. 

On  the  last  day  of  the  term  Martin  appeared,  filed  aflSdavits, 
and  moved  for  a  new  trial,  which  the  court  refused.  To  the 
ruling  of  the  court  on  this  motion  Martin  excepted,  and  the 
court  signed  and  sealed  a  bill  of  exceptions,  setting  forth  many 
facts,  which  it  is  unnecessary  to  note,  as  they  are  not  looked 
to  in  passing  on  the  errors  assigned. 

Martin  here  assigns  for  error: 

1.  That  the  justice  of  the  peace  did  not  return  the  appeal 
and  papers  in  the  case  into  the  City  Court  until  after  the  com- 
mencement of  the  session  at  which  the  judgment  was  rendered  j 
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2.  Because  no  notice  of  the  appeal  issued  to  the  appellee  un- 
til after  the  court  commenced  its  session ; 

3.  Because  the  statement  of  the  cause  of  action  is  insuffi- 
cient ; 

4.  Because  the  court  overruled  the  motion  for  new  trial ; 

5.  The  court  erred  as  set  ouC  in  the  bill  of  exceptions. 

C.  W.  Rapier,  for  plaintiff  in  error. 

LIGON,  J. — There  is  no  error  in  this  record  of  which  the 
plaintiff  in  error  can  rightfully  complain. 

1.  The  first  assignment  of  error  is  predicated  on  nothing 
which  is  disclosed  by  record,  except  it  be  in  the  affidavit  of  the 
plaintiff  in  error,  filed  in  aid  of  his  motion  for  a  new  trial  in  the 
court  below,  and  introduced  into  the  bill  of  exceptions  as  a  part 
of  the  evidence  of  surprise  on  which  he  rested  that  motion. — 
The  record  taken  from  the  minutes  of  court,  which  must  bo  held 
to  import  absolute  verity,  is  in  the  regular  form  of  records  in 
cases  of  appeal,  and  does  not  show  that  tlie  case  was  docketed 
in  or  brought  up  to  the  City  Court  during  the  term  at  which  it 
was  tried.  Even  if  it  were  otherwise,  tlip  plaintiff  in  error 
could  not  be  allowed  to  complain  of  it.  The  case  was  brought 
into  the  City  Court  on  his  appeal;  and  although,  under  our 
statute,  the  position  of  the  parties  remains  unchanged  on  the 
docket,  he  must  bo  regarded  as  tiie  actor,  and  held  to  be  con- 
stantly in  court.  Indeed,  these  very  affidavits  show  he  was  so, 
until  his  counsel  abandoned  him  when  his  case  was  called,  and 
he  was  not  personally  present. 

2.  The  statute  i-equires  that  the  appellee,  in  cases  brought  by 
appeal  from  a  justice  of  the  peace,  shall  have  notice  of  tlie  ap- 
peal at  least  five  days  before  thf  term  of  the  court  to  which  it 
is  returnable,  or  the  cause  shall  not  be  tried  at  the  first  terra. 
But  this  is  a  provision  solely  for  the  benefit  of  the  appellee.  If 
he  appears  without  it,  he  waives  it,  and  would  not  be  allowed  to 
continue  the  cause  for  the  want  of  it ;  and  if  he  so  appear  and 
insist  on  a  trial,  the  appellant  would  not  be  heard  to  urge  the 
want  of  it  as  a  ground  for  continuance.  Hn  tMnnrit.  rinMf-fore, 
be  heard  to  complain  of  it  on  error. 

iJ.  The  statement  of  the  cause  of  action  in  this  case  is  neith- 
er so  full  nor  so  formal  as  Kuch  statenunts  usually  are,  but  still 
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we  think  it  sufficient  to  enable  the  jury,  who  were  sworn  to  as- 
sess the  damages  under  it,  to  understand  the  nature  of  the  plain- 
tiff's  claim  and  the  foundation  of  his  demand.  It  is  a  sufficient 
informal  count  in  assumpsit,  for  work  and  labor  done  and  mate- 
rials furnished  by  the  plaintiff  for  the  defendant,  to  the  amount 
of  fifty  dollars,  which  is  claimed  by  the  plaintiff.  Great  strick- 
ness  is  never  required  in  the  pleadings  in  such  cases,  and  sub- 
stance, not  form,  is  sought  for.  The  statement,  and  the  verdict 
founded  upon  the  proof  admitted  under  it,  are  sufficient  to  sus- 
tain the  final  judgment  of  the  court ;  and  the  statement  alone 
will  sustain  the  first  judgment  by  default,  and  the  writ  of  in- 
quiry awarded  on  that.  The  plaintiff  in  an  appeal  case,  in 
which  the  amount  in  controversy  exceeds  twenty  dollars,  and 
the  defendant  does  not  appear,  may  proceed  to  judgment  in  the 
same  manner  as  in  cases  of  original  jurisdiction  in  the  Circuit 
Court. — Bevin  v.  Goodman,  Minor's  R.  90. 

4.  The  fourth  assignment  of  error  cannot  be  examined  in  this 
court,  for  it  has  long  been  settled,  beyond  all  controversy,  that 
the  Supreme  Court  will  not  revise  the  action  of  inferior  tribu- 
nals on  motions  for  new  trials. — Lecatt  v.  Stewart,  2  Stewart 
474  ;  3  Stew.  244  ;  2  Por.  182 ;  10  Ala.  538. 

[t  results,  from  what  has  been  said,  that  the  record  is  fi*eo 
from  error,  and  the  judgment  is  affirmed. 


HOLSTON  vs.  HOLSTON. 

1.  A  bill  for  a  dlrorce  on  the  ground  of  adultery  must  allege  tlio  name  of 
the  person  with  whom  the  adultery  waj  committed,  or  the  fact  that  it  ia 
unknown  to  complainant ;  but  if  the  defendant  answers  the  bill,  without 
raising  any  objection  on  account  of  the  want  of  such  an  allegation,  he  will 
be  held  to  have  waived  it. 

2.  A  divorce  a  vinculo  matrimonii  was  granted  to  the  wife,  on  the  ground 
of  abandonment  and  adultery  on  the  part  of  her  husband,  when  the  evi- 
dence showed  that  she  had  separated  from  him  before  the  consummation  of 
their  nuptials,  because  she  had  just  reasons  to  apprehend  that  he  had  an. 
other  wife  then  living  ;  that  he  consented  to  the  separation  at  the  time, 
and  promised  to  produce  sufficient  evidence  to'remove  h«r  suspiQions  ;  thmt 
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be  entirely  failed  to  produce  Buch  evideuce,  nnd  showed  no  ezertiocs  to 
obtain  it ;  nnd  that  he  led  a  vngabond,  roaming  life,  nnd  committed  adal> 
tcrjr  with  different  women,  with  one  of  whom  he  lived  four  months. 

Error  to  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  defendant  in  error,  Nancy  Jane 
Holston,  by  her  next  friend,  for  a  divorce  a  vinculo  matrimonii 
from  her  husband,  who  is  the  plaintiff  in  error,  on  the  alleged 
grounds  of  voluntary  abandonment  for  three  years  and  aban- 
donment and  living  in  adultery  with  another  woman.  The  de- 
fendant answered,  denying  the  allegations  of  the  bill,  alleging 
that  the  complainant  had  voluntarily  abandoned  him  for  three 
years,  and  praying  that  his  answer  may  be  taken  as  a  cross 
bill,  and  that  a  divorce  a  vinculo  may  be  rendered  in  his  favor. 
The  opinion  states  such  portions  of  the  evidence  as  are  material 
to  the  understanding  of  the  ease.  The  Chancellor  decreed  a 
divorce  in  favor  of  complainant,  and  his  decree  is  here  assigned 
for  error. 

Williams  &  Cocke,  for  plaintiff  in  error  : 

1.  The  proof  is  entirely  insuflBcient  to  show  an  abandonment 
of  the  defendant  by  the  plaintiff  in  error  for  three  years  next 
before  the  filing  of  the  bill.  Giving  all  the  evidence  adduced 
by  her  its  utmost  weight,  it  can  not  be  allowed  to  go  farther 
than  to  establish  the  fact  of  a  living  apart  by  mutual  consent ; 
and  this  is  not  sufficient  to  authorize  a  divorce. — Jones  v.  Jones, 
18  Ala.  145;  Gray  v.  Gray,  15  Ala.  779.  Declarations, 
&c.,  are  not  evidence. 

2.  As  to  the  ground  of  adultery,  &c.  The  allegations  of  the 
bill,  in  failing  to  state  the  time,  place  and  person,  are  insufficient 
to  warrant  the  decree,  conceding  the  fact  to  be  made  out  by  the 
proof.— 2  Paige  108 ;  1  Barb.  318  ;  8  Edw. ;  4  Porter  467.-- 
But  if  it  were  otherwise,  the  proof  is  insufficient.  Excluding 
the  illegal  and  inadmissible  evidence,  in  accordance  with  the 
decision  in  Richardson  v.  Richardson,  4  Por.  467,  the  allega- 
tions are  not  sustained  by  evidence. 

J.  BuFORD,  confrOf  contended  that  complainant  had  reason- 
able grounds  for  apprehending  that  her  marriage  was  void,  and 
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was  justifiable  in  acting  upon  those  apprehensions  and  tempo- 
rarily separating  from  her  husband ;  and  that  this  did  not  estop 
her  from  seeking  relief  against  his  subsequent  abandonment  and 
adultery.  He  cited  Levett's  case,  1  East's  C.  L.  274  ;  2  ib. 
16  ;  Houlston  v.  Smyth,  11  E.  C.  L.  R.  65,  66  ;  4  Per.  467. 

GOLDTHWAITE,  J.— The  bill  in  the  present  case  seeks 
the  dissolution  of  the  marital  ties  on  two  grounds :  first,  that 
the  defendant  has  abandoned  the  complainant  with  the  intention 
of  abandonment  for  the  term  of  three  years  ;  and,  second,  that 
he  has  abandoned  the  complainant  and  lived  in  adultery  with 
another  woman. 

In  relation  to  the  second  ground  the  bill  is  unquestionably 
defective,  in  not  alleging  the  charge  with  a  sufficient  degree  of 
certainty.  All  the  authorities  agree,  that  in  making  an  allega- 
tion of  this  nature,  the  name  of  the  woman  should  be  given,  or 
an  excuse  rendered  for  not  doing  so  by  the  averment  that  the 
name  is  unknown. — Germond  v.  Germond,  2  Johns.  Ch.  Rep. 
347  ;  Burn  v.  Burn,  2  Paige  448  ;  Kane  v.  Kane,  3  Edw.  389. 
Had  the  objection  been  made,  it  must  have  been  sustained ;  but 
it  was  not  taken,  and  is  made  for  the  first  time  in  this  court. — 
The  case  of  Hill  v.  Hill,  10  Ala.  527,  is  decisive  of  the  princi- 
ple so  far  as  this  question  is  concerned,  and  under  the  influence 
of  that  decision,  we  must  hold  that,  by  answering  the  bill  and 
failing  to  raise  the  objection  below,  it  has  been  waived. 

The  case,  then,  is  one  which  depends  entirely  upon  the  evi- 
dence ;  and  while  there  may  be  some  doubt,  as  to  whether  the 
bill  can  be  sustained  upon  the  first  ground,  we  think  the  second 
is  sufficiently  made  out. 

There  are  certainly  some  decisions  to  be  found,  which  counte- 
nance the  idea  that  the  separation  of  the  wife,  without  just 
cause,  would  bar  her  right  to  a  sentence  of  divorce  for  the  adul- 
tery of  the  husband. — Wood  v.  Wood,  5  Ired.  674.  But  this 
is  not  the  doctrine  of  the  English  courts,  (Sullivan  v.  Sullivan, 
2  Add.  299,)  nor  has  it,  in  any  case  that  has  been  brought  to 
our  notice,  received  the  sanction  of  this  tribunal.  It  is,  how- 
ever, wholly  unnecessary  to  discuss  this  question,  as  we  are  of 
the  opinion  that  the  separation  of  the  wife,  under  the  circum- 
stances, was  perfectly  proper.  The  evidence  discloses  that, 
from  the  reports  in  circulation,  and  from  a  letter  written  to  the 
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brother  of  the  defendant,  sho  bad  just  apprehension  to  believe 
that  at  the  time  of  her  marriage  to  him  bo  was  the  husband  of 
another  woman.  The  mere  statement  of  these  facts  is  suflBcicnt, 
and  we  will  not  pause  to  show  that,  under  such  circumstances, 
the  separation  of  the  wife  was  proper  and  commendable.  The 
defendant  himself  consented  to  a  separation  with  this  view,  and 
at  a  subsequent  day  apparently  saw  the  propriety  of  continu- 
ing it,  until  these  douBts  were  cleaned  up,  and  not  only  consen- 
ted to  it  himself,  but  promised  to  produce  the  proofs  which  would 
be  suflScient  to  remove  theso  suspicions  from  her  mind.  There 
is  no  evidence  in  the  record,  which  shows  that  he  ever  adduced 
theso  proofs — none  that  he  made  the  slightest  exertion  to  obtain 
them  ;  and  from  his  conduct,  as  detailed  by  several  of  the  wit- 
nesses who  were  examined,  wo  can  come  to  no  other  conclusion 
than  that  he  became  totally  indifferent  whether  the  suspicion 
was  removed  or  not.  The  evidence  goes  further,  and  shows 
clearly  that,  after  making  this  promise,  which  he  failed  to  fulfil, 
he  led  a  vagabond,  roaming  life,  committing  adultery  at  various 
times  with  different  women.  This  may  not  be  sufficient  to  sus- 
tain the  allegations  of  the  bill,  but  it  shows  at  least  how  lightly 
he  was  disposed  to  regard  the  marriage  relation,  and  prepares 
the  mind  to  be  convinced  with  a  much  smaller  degree  of  testi- 
mony than  it  might  otherwise  require.  One  of  the  witnesses 
swears  that  he  kept  one  woman  for  four  months.  The  perma- 
nent and  continuous  intercourse  with  tjie  female  referred  to,  sat- 
isfied the  requisitions  of  the  statute  in  relation  to  the  living  in 
adultery,  and  the  abandonment  was  sufficiently  shown  by  the 
failure  on  the  part  of  the  defendant  to  use  any  exertions  to  re- 
move the  suspicions  which  first  induced  the  separation  on  the 
part  of  the  complainant,  united  with  gross  and  repeated  viola- 
tions of  the  marriage  obligation  as  shown  by  the  evidence.  No 
man  could  have  pursued  this  course,  who  was  not  utterly  indif- 
ferent to  the  obligations  of  the  relation  which  he  had  contracted 
and  entirely  willing  to  bo  discharged  from  them.  There  may 
not  have  been  an  intention  to  abandon  when  the  separation  first 
took  place,  and  for  that  reason  we  do  not  think  the  first  ground 
sufficiently  established  ;  but  that  it  subsequently  existed  in  his 
mind,  we  cannot  doubt. 

The  decree  of  the  Chancellor  is  affirmed,  with  costs,  against 
the  plaintiff  in  error. 
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TANKERSLEY  vs.  CHILDERS  et  al. 

1.  Where  there  has  been  a  conversion  of  property  owned  by  several  tenants 
in  common,  they  may  all  waive  the  tort  and  join  in  assumpsit,  or  each 
one  may  bring  a  separate  action  for  his  interest  without  joining  the 
others. 

2.  In  assumpsit  for  money  had  and  received,  plaintiff  must  show  some  cer- 
tain amount  to  which  he  is  entitled  ;  but  if  the  evidence  furnishes  certain 
data  from  which,  by  an  arithmetical  calculation,  the  jury  may  ascertain 
the  amount  to  which  he  is  entitled,  it  is  sufiBeient. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Robert  Dougherty. 

Assumpsit  by  the  appellees,  James  Childers,  David  W. 
Childers  and  Paschal  W.  Childers,  against  Felix  M.  Tankers- 
ley.  The  action  was  brought  to  recover  plaintiffs'  portion  of 
the  proceeds  of  certain  bales  of  cotton,  which  the  defendant, 
who  was  a  constable,  had  seized  and  sold  under  an  execution 
against  David  Childers  :  the  declaration  contained  the  common 
counts. 

Elmore  &  Yancey,  for  plaintiff  in  error  : 

1.  This  action  is  for  money  had  and  received,  and  before  the 
plaintiffs  are  entitled  to  recover,  they  must  prove  their  claim  to 
some  specific  sum. — Chitty  on  Contracts  [6  ed.]  603,  604,  609. 

2.  The  defendant,  Tankersley,  as  constable,  is  entitled  to 
retain  the  share  of  David  Childers  in  the  sum  for  which  the 
cotton  sold.  But  it  is  incumbent  upon  the  plaintiffs  to  prove 
what  share  they  are  entitled  to  of  that  sum. — Hill  v.  Gibbs,  5 
Hill  56. 

3.  The  plaintiffs  rest  their  claim  on  a  contract,  by  virtue  of 
which  they  occupied  the  lands  of  one  Smyth,  and,  together 
with,  David  Childers,  made  the  cotton  which  Tankersley  sold. 
By  that  contract  Smyth  was  "  to  have  one  fourth  of  all  the 
products  of  said  lands,  rented  as  aforesaid,  after  deducting  all 
expenses  for  bagging,  rope  and  hauling  to  mai'ket,  which  was  to 
be  in  payment  and  satisfaction  of  the  rent."  The  share  of 
each  party  to  this  contract  depends  upon  the  amount  of  those 
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expenses.  There  was  no  proof  of  what  those  expenses  were, 
and  consequently  the  proof  made  by  the  plaintiffs  did  not  en- 
title them  to  the  charge  given  by  the  court,  and  defendant  was 
entitled  to  the  first  and  second  charges  asked  for. — Hill  v. 
Gibbs,  5  Hill  6G. 

4.  Waiving  the  question  as  to  the  character  of  the  contract 
as  between  the  Childers  and  Smyth,  as  being  immaterial  in  this 
point  of  view,  it  is  clear  that,  as  among  themselves,  the  Child- 
ers were  tenants  in  common  of  the  products  of  the  lands,  or  of 
the  proceeds  of  the  products.  The  levy  upon  and  sale  of  the 
cotton  by  the  constable,  as  property  of  one  of  the  tenants  in 
common,  was  a  conversion  of  the  cotton  by  the  constable,  and  a 
tort,  for  which  the  other  tenants  in  common  could  bring  trover ; 
or,  waiving  the  tort,  they  might  affirm  the  sale,  and  sue  for 
money  had  and  received. — Upchurch  v.  Norsworthy,  15  Ala. 
705;  Crow  v.  Boyd's  Adm'r,  17  Ala.  51j  Tankersley  v  Smyth, 
20  Ala.  212.  The  conversion  of  the  cotton  by  the  constable, 
and  the  affirmation  of  the  sale  by  the  parties  in  interest,  opera- 
ted as  a  severance  of  the  interests  of  the  tenants  in  common  ; 
and  therefore  there  was  a  misjoinder  of  parties  in  the  action. — 
Parmiuter  v.  Kelly,  18  Ala.  716;  Tankersley  v.  Smyth,  20 
Ala.  212  ;  2  Caines  166.  Tno  misjoinder  of  plaintiffs,  in  ac- 
tions ex  contractu,  may  be  taken  advantage  of  at  the  trial,  un- 
der the  general  issue. — 1  Phil.  Ev.  210;  Cowcn  &  Hill's  Notes, 
515,  516.  Therefore  the  charge  given  was  wrong,  and  the 
first  and  second  charges  asked  for  was  improp;3rly  refused. 

5.  If,  however,  this  contract  is  to  be  viewed  as  decided  in 
Tankersley  v.  Smyth,  20  Ala.  212,  viz.,  as  creating  a  tenancy 
in  common  of  the  cotton  among  the  Childers  and  Smyth,  and  it 
shall  be  held  that  the  sale  by  the  constable  did  not  operate  as  a 
severance,  then  Smyth  should  have  joined  in  the  action, — Hill 
V.  Gibbs,  5  Hill  56 ;  Lano  v.  Dibyus,  11  Missouri,  105-6-7  ; 
Gilraore  v.  Wilbur,  12  Pick.  120 ;  Fearer  v.  Spear,  2  Bibb 
385.  This  being  an  action  ex  contractu,  the  non-joinder  of 
plaintiffs  need  not  be  pleaded  in  abatement,  but  m:4y  be  taken 
advantage  of  at  the  trial  under  the  general  issue. — 1  Phil.  Ev. 
210  ;  Cowen  &  Hill's  Notes,  515,  516. 

Watts,  Judge  &  Jackso.v,  contra,  cited  Smyth  v.  Tanker- 
sley, 20  Ala.  212,  and  contended  that  it  was  conclusive  of  this 
case. 
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PHELAN,  J. — The  action  was  assumpsit  by  three  of  the 
Childers  to  recover  of  the  defendant  their  portion  of  the  pro- 
ceeds of  the  cotton  which  was  sold  by  him  as  constable  under 
an  execution  against  David  Childers,  who,  together  with  one 
Smyth  and  the  plaintiffs,  was  a  tenant  in  common  of  the  cotton 
which  he  sold . 

The  right  of  the  plaintiffs  to  w^aive  the  tort,  the  conversion, 
and  sue  in  assumpsit ^  is  not  denied.  But  it  is  insisted  by  plain- 
tiff" in  error,  that  in  this  form  of  action  all  the  parties  in  inter- 
est must  join  in  action,  and  that  they  cannot  sue  if  any  number 
less  than  all  join  as  plaintiffs.  This  question  of  the  right  of 
any  one  tenant  in  common  to  Avaive  a  tort,  and  sue  separately 
in  assumpsit,  was  considered  in  the  case  of  Smyth  v.  Tankers- 
ley,  20  Ala.  212,  when  we  held  that  such  right  existed.  The 
general  doctrine  on  this  subject  of  non-joinder  of  plaintiffs,  or 
the  right  to  sue  separately  where  a  tort  is  waived,  and  parties 
sue  in  assumpsit,  has  since  received  a  careful  examination  anew 
in  the  case  of  Smith's  Ex'rs  v.  Wiley,  22  Ala.  896.  The 
court  in  that  case  arrive  at  the  conclusion,  as  the  result  of  sound 
reason  and  the  best  authorities,  that  when  a  conversion  has 
been  committed  against  several,  all  the  parties  in  interest  waiv- 
ing the  tort  may  join,  if  they  like,  in  an  action  of  assumpsit; 
but,  that  they  are  under  no  legal  compulsion  to  do  so,  for  that 
any  number  less  than  all,  or  any  separate  one,  may  bring 
assumpsit  for  his  or  their  share  or  interest  without  joining  the 
rest.  See  the  opinion  of  C  J.  Chilton  in  that  case,  and  the 
authorities  there  cited. 

The  next  objection  urged  by  plaintiff"  in  error  is,  that  the 
proof  does  not  show  any  certain  amount  which  the  plaintiff"s 
below  were  entitled  to  recover,  and  for  which  the  jury  could 
render  a  verdict ;  and  that,  therefore,  the  second  charge  reques- 
ted by  defendant  below  should  have  been  given. 

The  principle  for  which  plaintiff"  in  error  contends  is  conce- 
ded, that  unless  a  plaintiff"  shows,  in  an  action  for  money  had 
and  received,  some  certain  amount  to  which  he  is  entitled,  he 
must  fail.  But  we  do  not  see  how  it  can  be  contended,  that  the 
case  of  the  plaintiff's  below,  as  presented  by  the  record,  labors 
under  this  defect. 

The  bill  of  exceptions  shows  that  the  following  facts  were 
proven  :    That  the  plaintiffs  and  David  Childers  cultivated  a 
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piece  of  land  belonging  to  one  Smyth,  and  were  to  give  him  one 
fourth  of  "  all  the  products  of  the  land  as  rent,  after  deducting 
all  expenses  for  bagging,  rope  and  hauling  the  cotton  to  mar  • 
ket."  The  three  hales  of  cotton  levied  on  by  defendant  as  a 
constable,  by  virtue  of  an  execution  against  David  ChildcrSi 
were  a  portion  of  the  crop  or  products  of  this  land.  This  cot- 
ton, it  was  proven,  weighed  2516  pounds,  and  sold  for  9  cents 
per  pound.  There  was  no  proof  as  to  what  was  the  txpense  of 
rope,  bagging  and  the  hauling  to  market  of  these  three  bales, 
but  evidence  was  offered  conducing  to  show  that  James  B.  and 
David  VV.  Cijilders,  two  of  the  plaintiffs,  had  agreotl  to  furnish 
Smyth's  part  of  the  ropt  and  bagging  and  hauling  to  market, 
and  to  receive  a  credit  for  the  same  on  a  blacksmith  account  he 
held  against  them  ;  and  it  was  shown  that  they  had  furnished 
the  rope  and  bagging  and  hauling  for  Smyth  under  this  con- 
tract. This  proof,  if  believed  by  the  jury,  (ar.d  the  court  put 
the  charge  in  that  way,)  did  furnish  certain  data  upon  which 
the  jury  were  enabled  to  render  a  verdict ;  for  it  went  to  show 
that  Smyth  was  entitled  to  one  fourth  of  the  entire  proceeds  of 
this  cotton,  and  the  other  parties  the  other  three  fourths. — 
The  jury,  therefore,  had  only  to  make  a  calculation  of  the 
value  of  the  cotton,  deduct  one  fourth  for  Smyth,  one  fourth 
of  the  balance  as  the  portion  of  David  Childers,  which  the  de- 
fendant was  entitled  to  retain^  and  this  would  leave  a  sum 
certain,  namely  :  the  other  three  fourths  of  what  remained 
after  deducting  Smyth's  part,  as  the  share  to  which  the  plain- 
tiffs were  entitled.  In  vieAv  of  this  proof,  the  objection  of  plain- 
tiff in  error  is  not  well  founded. 

The  foregoing  observations  cover  the  only  assignments  of  error 
which  have  been  urged,  and  as  we  find  no  error  in  the  record, 
the  judgment  below  is  affirmed. 
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REESE  vs.  REESE. 

i 

1.  The  statute  which  allows  a  bill  for  divorce  to  be  filed  in  the  chancery 
court  of  the  county  in  which  the  complainant  resides,  is  remedial  and 
cumulative,  and  does  not  take  away  the  right  to  file  it  in  the  county  of 
the  defendant's  residence. 

2.  Every  act  of  cruelty  complained  of  need  not  be  alleged  in  the  bill  with 
circumstantial  particularity ;  one  or  two  specifications  will  be  sufBcient, 
and  the  evidence  may  make  out  others  under  the  general  charge. 

8.  Where  the  wife  continues  to  live  with  her  husband  for  two  years  after 
the  commission  on  his  part  of  an  act  of  gross  violence,  this  will  not  amount 
to  condonation,  nor  estop  her  from  afterwards  complaining  of  it. 

Error  to  the  Chancery  Court  of  Lawrence. 
Heard  before  the  Hon.  D.  G.  Ligon. 

The  bill  in  this  case  was  filed  by  Sarah  Reese,  by  her  next 
friend  John  M.  Eldridge,  against  her  husband,  John  C.  Reese, 
who  is  the  plaintiff  in  error,  for  a  divorce  a  vinculo  matrimonii, 
on  account  of  cruel  and  inhuman  treatment  on  his  part. 

The  bill  alleges  that  in  January,  1831,  she  intermarried  with 
the  defendant,  when  he  had  a  small  amount  of  property,  and  she 
had  considerably  more  than  he  had,  which  she  brought  to  him. 
The  bill  then  details  a  long  series  of  indignities,  cruelties  and 
oppressions,  continuing  for  a  long  series  of  years,  until  at  last 
it  became  intolerable,  and  she  was  forced  to  abandon  him.  The 
bill  alleges  this  continuous  ill-treatment  up  to  the  time  of  her 
abandonment,  but  it  also  specifies  certain  times  when  his  con- 
duct to  her  had  been  more  outrageous  than  at  other  times,  and 
amongst  others,  one  time  is  specified  about  two  years  before  she 
abandoned  him. 

The  bill  prays  that  the  marriage  be  dissolved  a  vinculo,  and 
that  a  reasonable  allowance  be  made  to  her  out  of  the  property 
as  alimony  for  her  support  and  maintenance. 

The  defendant  answers  the  bill,  denying  all  cruel  treatment, 
and  casting  the  whole  blame  of  their  unpleasant  and  disagreeable 
life  upon  the  complainant,  and  by  his  answer  presents  himself 
before  the  court  as  blameless,  whilst  the  complainant  is  anything 
but  an  innocent  or  an  injured  person. 
96 
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The  bill  is  demurred  to,  because  there  are  no  specific  acts  of 
cruelty  alleged  after  a  certain  date  specified  in  said  bill,  about 
two  years  before  she  abandoned  him,  and  when  bis  conduct  was 
alleged  to  have  been  more  than  ordinarily  brutal  and  cruel.  The 
answer  also  states,  by  way  of  plea,  that  the  complainant  did  not 
reside  in  the  county  of  Lawrence,  where  the  bill  was  filed,  but 
in  the  county  of  Madison. 

The  answer  further  alleges,  by  way  of  plea  to  all  that  part 
of  the  bill  charging  cruel  treatment  before  the  15th  of  Septem- 
ber, 1846,  that  on  that  day  all  prior  offences  were  condoned, 
and  consequently  cannot  be  alleged  against  the  defendant. 

Much  proof  was  taken  in  the  cause,  too  much  to  be  repeated 
in  this  statement.  The  allegations  of  the  bill  are  all  substan- 
tially established  by  the  clearest  and  most  undoubted  testimony. 
The  decree  of  the  Chancellor  was  as  follows : 
"  This  cause  is  submitted  on  bill,  answer,  plea,  demurrer  and 
proof,  for  final  decree.  The  bill  is  filed  for  divorce  and  alimony. 
The  divorce  is  claimed  on  the  allegation  of  cruel,  inhuman  and 
barbarous  treatment  on  the  part  of  the  husband.  The  causes  of 
demurrer  are :  first,  that  Mrs.  Reese,  the  complainant,  was  at 
the  time  of  filing  the  bill  a  resident  of  a  different  chancery  dis- 
trict from  the  one  in  which  the  bill  was  exhibited.  The  statute 
which  allows  complainants  in  cases  of  divorce  to  file  their  bill 
in  the  courts  of  the  district  in  which  they  reside,  is  remedial 
in  its  character,  and  cumulative  of  former  remedies.  It  cannot 
be  so  construed  as  to  take  from  complainants  any  pre-existing 
right.  Jurisdiction  in  chancery,  as  well  as  at  law,  before  the 
passage  of  that  act,  was  fixed  and  regulated  by  the  residence  of 
the  defendant,  wlien  he  was  a  citizen  of  this  State.  This  bill 
distinctly  charges  that  the  defendant  resides  in  Lawrence  Coun- 
ty, in  which  it  is  filed.  The  demurrer,  therefore,  so  far  as  it 
depends  upon  this  cause,  is  overruled. 

"  The  other  ground  of  demurrer,  which,  with  the  one  already 
disposed  of,  forms  the  principal  matter  of  both  demurrer  aud 
pleas,  is,  that  the  bill  charges  no  specific  acts  of  inhumanity, 
cruelty  and  barbarity  after  the  loth  day  of  September,  1846, 
but  that  the  charges  are  vague  and  general.  On  examining  the 
bill,  I  find  that  the  charges  of  cruel,  inhuman  and  barbarous 
treatment  are  made  to  extend  in  general  terms  to  the  day  of 
the  final  separation,  and  a  few  out  of  many  instances  are   spe- 
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cifically  charged,  some  without  date,  and  one  with  the  very  day  on 
which  it  occurred.  I  do  not  think  it  necessary  to  allege  every 
act  of  cruelty  complained  of  with  circumstantial  particularity  ; 
one  or  two  specifications  will  be  sufficient,  and  proof  may  make 
out  others  under  the  general  charge.  In  a  lapse  of  eighteen 
years  of  matrimonial  strife,  such  as  is  shown  to  have  existed 
between  these  parties,  it  would  require  a  voluminous  bill  indeed 
to  charge  every  act  of  violence  and  abuse.  The  demurrer  is, 
therefore,  overruled. 

"  The  pleas,  except  so  far  as  relates  to  the  d[uestion  of  con- 
donation, are  not  sustained,  and  are  disposed  of  in  the  examina- 
tion of  the  demurrer. 

"As  to  the  question  of  what  will  amount  to  condonation  of 
the  wrongs  and  injuries  sustained  by  the  wife,  when  it  has  to 
be  inferred  from  the  acts  of  the  wife,  it  would  be  exceedingly 
difficult  to  lay  down  any  fixed  general  rule,  which  should  gov- 
ern in  all  cases.  The  wife  who  is  timid  and  fearful,  shrinks 
with  horror  and  dismay  from  the  odium  which  attaches  to  a  sep- 
aration from  her  husband,  and  becomes  the  patient  martyr  of 
his  tyranny  and  brutality,  rather  than  seek  peace  in  separation, 
unless  a  time  should  arrive  in  the  history  of  her  sufferings,  when, 
justified  by  the  opinion  of  the  world,  and  sustained  by  the 
counsel  of  friends,  she  might  seek  freedom  in  abandoning  him. 
Such  patient  endurance  would  not  amount  to  condonation. 

"  The  wife  of  a  dissipated  and  drunken  husband,  who  has  be- 
come the  mother  of  his  chiMren,  and  the  subject  of  his  cruelty 
and  inhumanity,  will  patiently  bear  her  wrongs,  under  the  hope, 
sometimes  well  founded  but  often  delusive,  of  being  able  to  re- 
form him.  Her  forbearance  in  this  respect,  influenced  as  it  is 
by  the  most  praiseworthy  of  all  motives,  should  not  be  con- 
strued into  condonation  of  the  brutal  wrongs  inflicted  upon  her, 
if,  when  she  despairs,  she  seeks  freedom  in  flight  from  the  home 
of  her  misery  and  the  Fcene  of  her  humiliation  and  suffering. 
"In  this  latter  category  I  am  constrained  by  the  proof  to  arrange 
the  present  case,  and  consequently  cannot  regard  the  fact  that 
complainant  remained  with  the  defendant  for  two  years  after  tho 
violence  done  her  on  the  15th  September,  1846,  as  such  evi- 
dence of  condonation  as  will  preclude  her  from  now  complaining 
of  that  wrong,  and  seeking  such  relief  as  the  law  will  warrant 
for  its  infliction. 
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"  Under  this  view  of  the  case,  my  conclusion  is,  that  the 
complainant  is  entitled  to  the  relief  she  seeks.  She  is  entitled 
to  alimony,  and  it  must  be  sent  to  the  master,  to  ascertain  \yhat 
property  should  be  allotted  to  her.  In  doing  this,  he  will  allot 
to  her  one  half  the  slaves  in  value,  leaving  the  balance  of  the 
estate,  both  real  and  personal,  to  the  defendant,  for  himself 
and  son." 

The  decree  was  then  entered,  dissolving  the  bonds  of  matri- 
mony between  the  parties,  so  far  as  the  complainant  was  con- 
cerned, and  the  balance  of  the  decree  left  to  abide  the  master's 
report. 

The  errors  here  assigned  arc,  that  the  court  erred  in  its  final 
decree. 

Wm.  Cooper,  for  plaintiff  in  error,  contended  that  the  proof 
established  a  case  of  mutual  misconduct,  such  as  should  estop 
either  party  from  seeking  relief;  that  the  decree  for  alimony, 
giving  the  wife  one  half  of  the  husband's  estate,  was  wrong  and 
not  sustained  by  law,  as  the  parties  had  one  child ;  one-third 
would  have  been  ample  for  her,  under  the  circumstances.  He 
cited  Lovitt  v.  Lovitt,  11  Ala.  763  ;  Quarles  v.  Quarles,  19  t6. 
365  ;  Clay's  Digest  170  §  8. 

R.  O.  Pickett,  contra^  insisted  : 

1.  That  the  statute  allowing  a  bill  for  divorce  to  be  filed  in 
the  county  of  the  complainant's  residence,  was  remedial  in  its 
character,  and  cumulative  of  former  remedies;  the  complainant, 
therefore,  might  elect  to  exhibit  her  bill  in  the  county  of  her  own 
residence  or  in  that  of  the  defendant. — Butler  v.  Butler,  11 
Ala.  668  ;  Eldridge  v.  Turner,  ib.  1049. 

2.  That  it  was  not  necessary  to  allege  specifically  every  act 
of  cruelty  complained  of  ;  that  one  is  suflBcient,  and  other  acts 
properly  come  out  in  evidence. — Holden  v.  Holden,  1  Hag. 
Cons.  R.  458  ;  23  Law  Library  427,  and  cases  there  cited  ;  2 
Adams  27  ;  10  Ala.  527 ;  1  Hag.  Ec.  R.  776. 

2.  That  it  is  legal  and  meritorious  in  the  wife  to  be  patient  as 
long  as  possible,  and  that  the  facts  proven  in  this  case  did  not 
amount  to  condonation  on  her  part. — 6  Mass.  147  ;  1  Johns. 
Ch.  492;  3  Hag.  Ec.  R.  629 ;  ib.  351 ;  9  Conn.  233;  4  Paige 
460;  1  Hag.  733,  752,  786,  793  ;  2  Barr  449. 
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4.  That  the  allegation  of  "  cruel,  barbarous  and  inhuman 
treatment,"  was  fully  sustained  by  the  proof. — Lockwood  v. 
Lockwood,  2  Curtis  281 ;  6  Bacon's  Abr.  600  ;  Moyler  v. 
Moyler,  11  Ala.  620,  and  cases  there  cited. 

GIBBONS,  J. — We  have  thought  proper  to  set  out  the  de- 
cree of  the  Chancellor  in  the  court  below,  verbatim,  because 
we  consider  that  it  is  full  and  conclusive,  as  to  all  the  questions 
of  law  raised  by  the  record.  We  fully  concur  in  his  decision 
on  the  various  points  presented  in  the  case,  and  have  but  to  add 
that  his  decree  is  in  all  things  affirmed,  with  the  costs  of  this 
court  and  of  the  court  below. —  Vide  19  Ala.  363,  and  20  Ala. 
629. 


WEAVER'S  EX'RS  vs.  WEAVER'S  CREDITORS. 

1.  A  decree  of  the  Probate  Court  on  the  settlement  of  an  insolvent  estate 
having  been  reversed  on  appeal,  and  the  cause  remanded,  the  certificate  of 
the  clerk  of  the  Supreme  Court  to  the  court  below  recited  the  decree  of 
said  primary  court,  "requiring  the  executors  to  settle  up  before  the  court 
would  hear  the  contest  among  the  several  creditors  upon  the  objections 
filed,  which,  being  brought  before  the  Supreme  Court  by  appeal,  was  re- 
versed, annulled,"  &c.;  while  the  opinion  showed  that  the  decree  was  re- 
versed because  "  it  was  not  proper  to  do  either  just  then  :"  Held,  that  the 
object  of  the  certificate  simply  was  to  inform  the  primary  court  what  ac- 
tion the  Supreme  Court  had  taken  on  its  decree,  while  the  opinion  showed 
the  reasons  of  that  action  and  the  course  indicated  for  the  future  progress 
of  the  cause;  and  that  the  certificate  did  not  require  the  court  to  hear  and 
determine  the  contests  among  the  creditors  before  proceeding  to  a  settle- 
ment with  the  executors. 

2.  When  a  cause  is  brought  a  second  time  before  the  Supreme  Court,  that 
court  will  no*  question  the  correctness  of  the  law  as  declared  by  the  pre- 
vious decision. 

S.  Where  an  estate  was  reported  insolvent  prior  to  the  passage  of  the  act 
of  1843,  and  in  progress  of  settlement,  all  the  subsequent  proceedings  must 
confoi-m  to  the  provisions  of  that  act. 

4.  The  retroactive  effect  thus  given  to  the  act  of  1843  does  not  conflict  with 
any  constitutional  provision,  nor  does  it  deprive  the  executor  of  any  vested 
righti  personal  to  himself,  which  he  could  have  insisted  on  under  the  pre- 
vious law ;  it  only  works  a  revocation  of  his  letters  testamentary,  and 
cbaa^ea  the  mode  of  proceeding  to  a  final  settlement  of  the  estate. 
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6.  Under  the  act  of  1848.  a  settlement  with  the  exeeator  and  the  election  of 
an  administrator  de  bonis  non  must  be  had.  before  the  court  can  proceed 
to  hear  and  determine  the  contests  among  the  creditors ;  the  settlement 
Trith  the  executor  and  the  election  of  an  administrator  may  precede  each 
other  according  to  the  convenience  of  the  parties,  with  the  assent  of  the 
court,  but  no  final  judgment  can  be  rendered  against  the  exeeator  until 
bis  successor  is  qualified. 

Error  to  the  Court  of  Probate  of  Madison. 

Jamrs  Robinson  and  Robert  C.  Bbickell,  for  plaintiffs  in 
error ; 

There  is  a  manifest  difibrence,  if  not  a  direct  conflict,  between 
the  certificate  sent  down  to  the  court  below  and  the  certified 
opinion,  and  again  between  the  certified  opinion  and  the  report- 
ed opinion. .  In  this  conflict  the  certificate  must  govern  ;  it  is 
absolutely  conclusive,  and  the  primary  court  cannot  receive  any 
evidence  of  any  kind  to  contradict  it.  The  law  makes  it  the  duty 
of  the  clerk  of  the  Supreme  Court  to  certify  to  the  primary 
courts  every  final  judgment  of  the  Supreme  Court. — (Clay's 
Digest  309  §  14.)  The  entry  on  the  minutes  is  the  judgment 
of  the  court,  and  not  the  opinion.  The  same  law  that  requires 
the  judges  of  the  Supreme  Court  to  write  out  and  file  opinions 
on  all  material  points,  requires  the  same  thing  of  the  circuit 
judges. — {lb.  286  §  C.)  Suppose  a  circuit  judge  has  written 
out  an  opinion  in  a  case,  giving  his  reasons  for  rendering  judg- 
ment, and  the  case  is  reversed  on  error.  Which  is  reversed, 
his  opinion  or  the  judgment  ?  The  judgment  certainly;  other- 
wise, a  light  judgment,  if  foundeil  on  a  wrong  reason,  would  be 
reversed.  The  minute  entry,  then,  must  be  the  judgment  of 
the  court.  Here,  then,  is  a  sworn  oflScer  doing  a  particular  act, 
which  he  is  required  by  law  to  do,  and  it  must  import  absolute 
verity. 

This  certificate  informed  the  primary  court  that  its  decree 
had  been  reversed  and  annulled,  because  it  required  the  execu- 
tors to  settle  their  accounts  before  the  contests  among  the  credi  • 
tors  were  determined,  instead  of  first  hearing  and  deciding  the 
contests  among  the  creditors.  None  but  an  ascertained  or  ad- 
mitted creditor  would  have  the  right  to  litigate  with  the  execu- 
tor ;  and  it  could  not  be  determined  who  were  in  fact  creditors, 
until  the  contests  among  those  claiming  to  be  such  were  settled. 
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Eren  if  the  certificate  was  a  total  departure  from  the  judgment 
itself,  the  primary  court  would  be  bonnd  by  it,  and  could  not  re- 
ceive any  evidence  to  vary  or  contradict  it ;  and  the  Supreme 
Court,  in  revising  its  decision,  can  only  look  to  the  evidence  on 
which  that  decision  was  predicated. 

If  the  court  should  decide  this  point  against  plaintiffs  in  error, 
and  look  beyond  the  certificate,  and  set  it  aside  as  of  no  force, 
then  it  opens  up  the  whole  case,  and  leaves  the  court  at  liberty 
to  reconsider  the  points  formerly  decided  in  the  case.  In  this 
event,  the  following  suggestions  are  submitted  on  those  points  : 
An  executor  derives  all  his  rights  and  powers  from  the  will  of 
the  testator.  With  one  or  two  restrictions,  he  can  do  anything 
before  probate  that  he  can  after  it.  The  court  confers  on  him 
no  new  rights  or  powers. — 1  Williams  on  Executors  171,  172, 
173.  Our  statutes  have  somewhat  modified  the  common  law, 
and  imposed  some  new  restrictions,  but  none  of  those  affect  the 
question.  The  executor  holds  his  oflSce  by  appointment  of  the 
testator,  and  not  by  appointment  of  law  ;  he  holds  independent- 
ly of  the  law,  and  may  rightfully  hold  in  defiance  of  it :  the 
law  cannot  deprive  him  of  his  oflBce.  The  will  invests  him  with 
the  property,  to  be  held  by  him  as  a  trustee  for  legatees  and 
creditors.  This  trust  is  created  by  a  man,  and  not  by  law,  and 
therefore  partakes  of  the  nature  of  a  contract.  The  law  can 
no  more  deprive  him  of  this  trust,  than  it  could  if  it  were  crea- 
ted by  deed  ;  the  trust  stands  upon  the  same  footing  as  all  other 
trust  deeds.  Again ;  by  the  will,  the  executor  acquires  per- 
sonal rights  :  1  st,  he  has  a  right  to  retain  money  due  to  him  by 
his  testator,  (Milam  v.  Ragland,  19  Ala.  85;)  2nd,  he  has  the 
right  to  retain  for  a  debt  due  to  him,  even  though  it  is  barred  by 
the  statute  of  limitations,  (Knight  v.  Godbold,  7  Ala.  304 ;) 
3rd,  if  he  has  paid  debts  with  his  own  money,  the  assets  to  that 
amount  become  his,  (Merchant  v.  Driver,  1  Saund.  307  ;  3  John. 
Ch.  312;  Hall  v.  Chenault,  13  Ala.  710.)  If  you  remove 
him  from  his  oflBce,  you  deprive  him  of  each  of  these  rights. — 
In  Shortridge  v.  Easley,  10  Ala.  520,  this  court  say,  that  the 
act  of  1843  takes  away  the  executor's  general  right  of  retainer; 
and  it  may  be  clearly  inferred  from  the  case,  that  this  common 
law  right  existed  here  until  this  act.  If  you  remove  him,  you 
destroy  the  protection  which  the  law  threw  over  his  debt,  and 
subject  it  to  the  statute  of  limitations ;  you  deprive  hiiji  of  all 
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the  notes  and  money,  notwithstanding  lie  may  have  paid  debts 
to  the  amount  of  them.  It  sometimes  happens  that  an  execu- 
tor pays  debts  in  full,  supposing  the  estate  to  be  solvent,  or  in 
ignorance  of  debts  contracted  out  of  the  State.  If  the  act  of 
1843  is  made  to  relate  back,  and  govern  the  prior  report,  the 
executor  is  deprived  of  all  these  rights.  The  report  of  insol- 
vency by  the  executors  in  this  case,  as  the  law  then  stood,  did 
not  deprive  them  of  their  oflSce,  nor  did  it  put  it  in  the  power  of 
any  officer  of  the  law  to  deprive  them  of  it.  Nor  can  the  act  of 
1843  bo  made  to  retroact  on  the  report,  and  give  it  an  effect 
which  it  did  not  have  when  made.  It  may  well  be  doubted 
whether  the  legislature  had  any  such  power  ;  but  it  is  enough 
for  the  argument  that  they  have  not  attempted  to  exercise  it : 
the  act  itself  shows  that  it  was  intended  to  be  prospective  only. 
Phillips  Y.  Gray,  4  Ala.  226  ;  Martin  v.  Baldwin,  7  ib.  923  ; 
Gould  v.  Hayes,  19  ib,  429. 

If  this  be  so,  then  nothing  less  or  other  than  a  report  and  de- 
cree after  and  under  the  act  of  1843,  can  deprive  the  executor 
of  his  office.  All  the  court  could  do  would  be,  to  make  distri- 
bution of  the  assets  in  his  hands  according  to  the  statute  in 
Clay's  Dig.  194  §§10,11,  12. 

D.  C.  Humphreys  and  C.  C.  Clay,  Jr.,  contra  : 
The  Probate  Court  was  proceeding  to  do  just  what  this  court 
determined  at  January  term,  1852,  ought  to  be  done.— Steele  v. 
Weaver's  Executors,  20  Ala.  540 ;  Weaver's  Executors  v. 
Weaver's  Creditors,  ib.  557.  The  court  below,  therefore,  com- 
mitted no  error,  and  plaintiffs  in  error  should  be  taxed  with  the 
costs  individually. 

CHILTON,  C  J. — This  case  was  before  us  at  a  previous 
term,  and  the  facts  will  substantially  appear  in  the  statement 
of  it  as  reported  in  20  Ala.  557.  It  was  then  held,  that  the 
order  of  the  Probate  Court,  requiring  the  parties  to  proceed  to 
a  settlement  with  the  executors  under  tho  law  a?  it  existed  prior 
to  the  passage  of  tho  act  of  1843,  and  disregarding  the  provis- 
ions of  this  act,  was  erroneous,  and  the  cause  for  that  reason 
was  reversed  and  remanded. 

1.  In  the  certificate  of  reversal  sent  doma  by  the  clerk  of  this 
court,  it  was  certified  "  that  tho  records  and  proceedings  of  laid 
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court,  in  a  certain  final  settlement  of  the  estate  of  George  I. 
Weaver,  deceased,  wherein,  by  said  court,  at  the  August  term, 
1851,  it  was  considered,  that  in  the  case  of  Gtorge  Steele, 
creditor,  and  the  executors  of  the  estate  of  Geo.  I.  Weaver, 
a  decree  was  rendered  requiring  the  executors  to  settle  up  be- 
fore the  court  would  hear  the  contest  among  the  several  credi- 
tors upon  the  objections  filed,  which,  being  brought  before  the 
Supreme  Court,  by  appeal,"  &c.,  "  was  reversed,  annulled, 
&c."  The  counsel  for  the  executors  insisted  in  the  court  be- 
low, and  here  contend,  that  the  effect  of  this  certificate  was,  a 
direction  to  the  Probate  Court  to  proceed  and  test  the  validity 
of  the  claims  of  the  creditors  before  making  a  settlement  with 
the  executors.  But  we  do  not  think  this  construction  of  the 
certificate  can  be  supported.  The  clerk  merely  i^efers  to  the 
decree  or  order  of  the  Probate  Court,  and  copies  so  much  of  it 
as  he  deems  necessary  to  identify  it  and  show  what  decree  it 
was  which  this  court  set  aside.  The  object  of  the  certificate  is 
accomplished,  when  the  primary  court  is  thus  informed  of  the 
action  which  this  court  has  taken  upon  its  judgment  or  decree. 
The  reasons  for  the  reversal,  and  the  course  indicated  as  a  guide 
for  the  primary  tribunal,  will  usually  be  found  in  the  opinion  de- 
livered in  the  cause,  a  copy  of  which  the  law  requires  the  clerk 
to  transmit  under  his  certificate  to  the  court  below ;  but  these 
constitute  no  portion  of  the  judgment  entry,  upon  which  his 
certificate  is  predicated. 

The  ground  of  reversal  in  this  case,  when  previously  here,  was 
not  that  the  court  required  the  executors  to  settle  before  the 
creditors'  contests  were  tried,  but  that  it  required  them  to  settle 
at  all,  in  the  posture  of  the  case  as '  then  presented  ;  for  the 
record  showed  that  the  act  of  1843  had  not  been  complied  with, 
by  giving  the  proper  notice. 

2.  We  have  duly  considered  the  argument  of  the  counsel  for 
the  plaintiflfs  in  error,  in  opposition  to  giving  to  the  act  of  1843 
a  retrospective  operation,  so  as  to  make  it  apply  to  estates 
which  had  been  reported  insolvent  prior  to  its  passage,  and  were 
the  question  an  open  one  in  this  court,  we  should  be  strongly 
inclined  to  restrict  its  operation  to  estates  reported  insolvent 
after  the  statute  took  effect ;  but  the  contrary  construction  has 
been  too  firmly  established,  by  numerous  decisions  of  this  court, 
now  to  be  disturbed  without  great  detriment  to  the  public.  Bo- 
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sides,  such  construction  has  become  a  part  of  the  law  of  this 
case  by  the  decision  pronounced  in  it  when  previously  before  us; 
and  it  is  well  settled  that,  when  a  cause  is  brought  the  second 
time  before  this  court,  we  will  not  question  the  correctness  of 
the  law  as  declared  by  the  previous  decision  of  it. — Meredith  v. 
Nash,  4  S.  &  P.  62  :  Gee  v.  Williamson,  1  Por.  321  ;  Good- 
win V.  McGehee,  15  Ala.  239  ;  Rngely  &  Harrison  v.  Robin- 
ion,  19  Ala.  412. 

The  retroactive  effect   which  this  court,  by    a  series  of  adju 
dications,  (see  7  Ala.  923  ;  9  ib.  925  ;  10  ib.  915 ;  12  ib.  494; 
20  ib.  640,  557,)  has  given  to  the  act  of  1843,  does  not,  in  our 
opinion,  conflict  with   any   constitutional   provision.     The  law, 
prior  to  the  act  of  1843,  subjected   the  property  of  a  deceased 
insolvent  to   the  payment  of  his  debts,   and   certain   remedies 
were  provided  for   the  benefit  of  his  creditors.     This  act,  de- 
signed as  an  amendment  to  the  previous  laws,  affects  the  remedy, 
and,  without  divesting  the  previous  representative  of  the  estate 
of  any  right  partaking  of  the  nature  of  a  contract,  it  transfers 
the  office  which  the  previous  law  had  conferred  upon  him,  by  the 
appointment  of  the  court  or  the  award  of  letters  testamentary, 
to  the  person  selected  by  the  creditors,  requiring  him  to  settle 
with  such  new  appointee.     But  it  is  very  clear  that,  in  this  set- 
tlement, he  would  have  a  right  to  insist  upon  protecting  himself, 
to  the  same  extent  as  if  he  had  been  required  to  settle  and  make 
distribution  under  the  old  law,  as  provided  for  the  settlement  of 
insolvent  estates  :  that  is  to   say,  the  application  of  the  act  of 
1843  to  the    administration,  when   a  new  representative  of  the 
estate  is  elected  by  the  creditors,  is  tantamount  to  a  revocation 
of  his  letters  testamentary,  and    requires   that  he  should  come 
to  a  settlement ;  but,  while  it  changes    the  mode  of  proceeding 
tj  a  final  settlement  of  the  estate,  it  takes  from  the  t  xecutor  no 
vested  right  personal   to  himself  and   which  he   could  have  in- 
sisted upon  as  the  law  previously  stood.     The  statute  may  well 
provide  for  a  revocation  of  the   authority   which  has  been  pre- 
viously given  him  by  the  court  under  the  provisions  of  the  pre- 
existing law,  but  the  legislature  cannot  legitimately  say  that  what 
constituted  a  valid  and  binding  obligation  in  his  favor  against  the 
estate,  shall   be  destroyed  or   impaired  by  this  subsequent  act. 
The  record  before  us  does   not  show  that  any  such  right  will 
be  interfered  with  by   the  construction  which  has  been  placed 
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upon  the  act  of  1843,  nor  that  the  primary  court  has  attempted 
to  deprive  the  executors  of  any  demand  which  they  might  law- 
fully have  claimed  under  a  settlement  made  in  conformity  with 
the  previous  law. 

The  statute  of  9th  February,  1843,  does  not  seem  to  contem- 
plate that  the  contest  as  to  the  demands  due  to  the  creditors 
should  be  determined  prior  to  their  going  into  an  election  of  an 
administrator,  nor  before  the  first  representative  of  the  estate 
is  called  to  a  settlement.  There  is  certainly  much  reason  and 
good  sense  in  the  suggestion  that  the  court  cannot  tell,  until  af- 
ter the  contest  is  determined,  who  are  and  who  are  not  subsisting 
creditors,  since  their  demands  or  claims  may  be  rejected,  and 
consequently,  if  the  election  for  an  administrator  de  bonis  non 
precedes  the  contest,  persons  may  be  allowed  to  vote  who  have 
no  right  to  do  so  ;  but .  this  is  a  matter  to  be  addressed  to  the 
legislature,  as  a  reason  for  a  modification  of  the  law.  The  act, 
by  requiring  the  court  to  give  notice  that  the  settlement  and 
election  shall  take  place  on  a  certain  day,  not  less  than  thirty  nor 
more  than  sixty  days  from  the  time  the  estate  is  declared  insol- 
vent, while  nine  months  are  given  within  vrhich  to  prepare  for 
the  contest  of  the  claims,  very  clearly  indicates  that  the  settle- 
ment and  election  shall  precede  the  contest. — See  Acts  of  1843, 
pp.  34,  47.  The  sixth  section  also  provides  for  the  meeting  of 
the  creditors,  by  the  assent  of  the  court,  to  be  continued  or  ad- 
journed from  time  to  time  until  an  election  is  made,  and  shows 
that  there  is  no  such  necessary  connection  between  the  settle- 
ment with  the  executors  and  the  election  of  their  successor  as 
to  require  that  they  should  be  contemporaneous. 

Either  may  precede  the  other,  to  suit  the  convenience  of  the 
parties,  by  the  assent  of  the  court,  although  no  final  judgment 
could  be  awarded  against  the  executor  until  his  successor  was 
qualified.  The  most  the  court  could  do  before  that  would  be,  to 
make  tlie  settlement  so  far  as  to  ascertain  the  state  of  accounts 
between  the  executor  and  the  estate,  and  to  determine  the 
amount  of  assets  in  his  hands,  and  it  could  afterwards  order  the 
same  to  be  delivered  over  to  his  successor,  when  one  should  be  ap- 
pointed as  provided  for; 

We  are  unable  to  perceive  any  error  in  the  proceedings  of  the 
court  as  far  as  it  progressed.  Thus  far,  they  conform  to  the 
directions  indicated  by  the  previous  decision. 

Let  the  judgment  be  affirmed. 
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FOSTER  vs.  SYKES  et  al. 

1.  A  stranger  to  a  contract  cannot  enforce  it  by  suit. 

2.  The  hirer  of  a  slave  is  liable  to  a  physician  for  medical  services  rendered 
him,  independent  of  any  contract  to  that  effect  with  the  owner. 

Ekror  to  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  John  Bragg. 

This  proceeding  was  commenced  before  a  justice  of  the  peace 
to  recover  the  amount  of  a  physician's  account  for  medical  ser- 
vices rendered  a  slave. 

The  facts  were  these:  One  Mitchell  hired  a  negro  woman  and 
her  two  children  to  the  defendants,  Elijah  and  Lewis  Sjkcs,  for 
the  year  1847,  who  gave  their  note  for  the  hire,  with  the  de- 
fendant, Bush,  as  surety.  In  this  note  the  makers  agree  to  pay 
the  physician's  bills  of  the  slaves  for  that  year.  The  negroes 
went  into  the  possession  of  Elijah  Sykes,  and  during  the  term 
he  placed  them  in  charge  of  another  person,  but  without  any 
contract  of  hiring.  This  person  deposes,  that  when  he  took  the 
possession  of  the  slaves,  he  told  Elijah  Sykes  that  if  any  of 
them  were  taken  sick  he  would  send  for  a  physician,  and  that 
Sykes  replied  "well."  The  negroes  were  taken  sick,  and  he 
Bent  for  the  plaintiff;  who,  it  was  proved,  rendered  the  services 
for  the  value  of  which  this  suit  is  brought. 

The  amount  claimed  being  under  twenty  dollars,  the  case  was 
tried  by  the  court  without  the  intervention  of  a  jury,  and  a 
judgment  rendered  for  the  defendants.  A  bill  of  exceptions  to 
this  ruling  of  the  court  was  taken,  and  the  judgment  of  the 
court  below  is  here  assigned  for  error. 

S.  E.  Catterlin,  for  plaintiff  in  error. 
C.  W.  Rapier,  contra. 

LIGON,  J. — From  all  that  appears  in  this  record,  the  de- 
fendant Bush  is  clearly  not  liable  to  the  plaintiff  in  this  action . 
There  is  no  privity  whatever  between  them.  It  is  true,  he  is 
the  surety  of  Elijah  and  Lewis  Sykes  on  their  note  to  Mitchell 
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for  the  hire  of  the  slaves,  in  which,  among  other  things,  it  is 
stipulated  that  they  shall  pay  the  physician's  bill  for  the  slaves, 
if  it  should  be  necessary  to  employ  one.  With  this  contract ' 
the  plaintiff  has  no  connection,  and  can  take  no  benefit  under  it. 
It  requires  no  citation  of  authorities  to  establish  the  proposi- 
tion, that  a  stranger  to  a  contract  "will  not  be  allowed  to  enforce 
its  terms  by  suit. 

The  case,  however,  is  far  different  with  the  other  defendants. 
They  are  the  hirers  of  the  slaves,  and  as  such  are  liable  for  the 
physician's  bill,  independent  of  their  contract  with  the  owner. 
— Meeker  v.  Childress,  Ala.  R.  (Minor's)  109  ;  Hogan  v.  Carr 
et  aL,6  Ala.  471. 

The  witness  who  had  possession  of  the  slaves,  and  who  testi- 
fies that  he  had  authority  to  call  in  a  physician  in  case  of  ne- 
cessity, was,  from  all  that  appears,  the  agent  of  Elijah  and 
Lewis  Sykes,  and  not  a  hirer  from  them.  He  deposes  that  he 
employed  the  plaintiff  to  attend  on  the  slaves,  during  the 
term  for  which  they  had  been  hired  by  the  Messrs.  Sykes, 
and  the  law  implies  a  promise  on  their  part  to  pay  him  a  rea- 
sonable compensation  for  his  services.  Under  these  circum- 
stances, and  as  the  value  of  the  services  was  fully  proved  in  the 
court  below,  he  was  entitled  to  his  judgment  against  them  for  the 
sum  so  proved. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


CULLUM  ET  AL.  vs.  BRANCH  BANK  AT   MOBILE. 

1.  When  the  record  shows  that  the  residence  of  a  non-resident  defendant 
is  known,  it  must  also  show  that  a  copy  of  the  order  of  publication 
was  sent  to  him  by  mail  within  forty  days  from  the  time  it  was  made ; 
and  the  omission  of  this  will  reverse  the  decree  on  error. 

2.  The  removal  of  a  trustee  from  the  State,  without  having  executed  the 
trust  confided  to  him,  gives  the  Court  of  Chancery  authority  to  execute  it. 

3.  When  a  mortgage  is  assigned  by  the  principal  debtor  to  a  trustee  for  the 
protection  of  his  surety,  with  authority  to  collect  the  mortgage  notes  and 
pay  the  debt  out  of  the  proceeds  on  default  being  made  in  its  payment, 
the  creditor  is  entitled  to  the  benefit  of  the  security. 
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4.    When  a  debt  U  secured  by  the  nBsigument  of  a  mortgage,  the  seonrity  is 

not  impaired  by  the  statute  of  limitntioDS  barring  a  recovery  on  the  note. 
,5.    Nor  docs  the  renewal  of  the  note  afi°«ct  the  security,  although  no  express 
understanding  is  made  in  relation  to  its  continuing. 

6.  When  a  creditor,  whose  debt  is  secured  by  the  assignment  of  a  mortgage, 
purohasea  a  judgment  which  constitutes  a  prior  lieo  on  the  mortgaged 
premises,  at  the  request  of  his  debtor,  and  with  the  express  understand- 
ing that  it  shall  be  tucked  to  the  mortgage  and  paid  out  of  the  fund,  he  is 
entitled  in  equity  to  have  it  tacked  to  his  mortgage  and  paid  out  of  the 
ftind. 

Error  to  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

The  bill  was  filed  by  the  Branch  Bank  at  Mobile  against  the 
plaintifiFs  in  error,  to  foreclose  a  mortgage.  The  facts  sufficiently 
appear  from  the  opinion. 

Campbell  &  Chandler,  for  plaintiffs  in  error. 
Hopkins  &  Jones  and  John  T.  Taylor,  contra. 

GOLDTHWAI  TE,  J.  — The  record  shows  that  the  residence 
of  one  of  the  non-resident  defendants  was  known,  and  the  proof 
of  publication  as  to  him  was  deficient,  as  tho  affidavits  did  not 
show  that  the  copy  of  the  order  of  publication  was  sent  to  him 
by  mail,  within  forty  days  from  the  time  it  was  made. —  Butler 
V.  Butler,  11  Ala.  6()8.  As  the  order  of  publication  must  be 
renewed,  it  is  unnecessary  to  consider  the  other  questions 
raised,  as  to  the  want  of  service  of  the  am::ndments  to  the  bill 
on  the  non-resident  defendants,  or  as  to  whether  the  proof  of 
publication  was  deficient  on  other  grounds  than  that  already  no- 
ticed. For  this  error  the  case  mast  be  reversed ;  but  it  is 
proper,  with  a  view  to  its  future  direction,  that  we  should  con- 
sider some  of  the  other  assignments. 

Upon  the  merits,  the  case  made  by  the  bill,  answers  and  evi- 
dence, is  as  follows:  Charles  Cullum  was  indebted  to  the  com- 
plainant below  by  note,  on  wnicli  George  Cullum  was  his  ac- 
commodation endorser,  and  John  K.  Collins  was  indebted  to 
Charles  Cullum  by  certain  promissory^  notes  secured  by  mort- 
gage ;  this  mortgage  Charles  Cullum  assigned  to  Gayle,  cash- 
ier of  the  complainant,  and  his  successors,  upon  condition  that 
he  should  hold  the  same  as  security  for  George  Cullum  on  ac- 
count of  his  endorsement,  and  with  authority,  if  the  note  due 
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by  Charles  Cullum  was  not  paid,  to  collect  the  notes  secured  by 
the  mortgage,  and  pay  the  same  out  of  the  proceeds  ;  when  this 
note  became  due  it  was  renewed  by  a  new  note  of  Charles  Cul- 
lum, endorsed  by  George  Cullum,  and  the  old  note  was  given  up; 
the  new  note  thus  taken  was  not  paid,  and  at  the  time  of  filing 
the  original  bill  was  barred  by  the  statute  of  limitations ;  Gayle 
had  left  the  State,  without  executing  the  trust,  and  Collins  had 
paid  no  part  of  the  mortgage  notes.  It  further  appears  that 
one  Waring  was  the  owner  of  a  judgment  against  Charles  Cul- 
lum, which  was  a  prior  lien  upon  the  mortgaged  premises,  which 
was  about  to  be  enforced  against  the  same ;  and  that  this  judg- 
ment was  purchased  by  the  complainant  to  protect  its  interests, 
upon  the  application  of  Charles  Cullum,  who  consented  that 
the  judgment  should  be  tacked  to  the  mortgage,  and  also  gave 
his  consent  in  writing  to  the  issue  of  an  execution  on  the  same 
without  revival  by  scire  facias.  The  Chancellor  directed  an 
account  to  be  taken  of  the  amount  due  upon  the  note  and  the 
judgment,  a  sale  of  the  mortgaged  premises  if  such  amount 
was  not  paid  by  a  day  named  in  the  decree,  and  payment  of 
puch  amount  to  be  made  out  of  the  proceeds. 

The  case  thus  made,  we  think,  would  have  sustained  a  decree 
of  foreclosure,  and  the  payment  of  both  the  note  and  the  judg- 
ment out  of  the  proceeds  of  the  sale.  The  fact  that  Gayle  had 
left  the  State,  without  executing  the  trust  whic*li  had  been  con- 
fided to  him,  gave  the  Court  of  Chancery  authority  to  execute 
it. — 1  Story's  Eq.  §  98.  As  to  the  trust  itself,  although  it  was 
made  for  the  protection  of  George  Cullum,  yet  that  was  not  the 
only  object.  It  was  also  made  for  the  better  protection  of  the 
debt,  as  is  evidenced  most  clearly  by  the  authority  given  in  the 
assignment  to  collect  the  mortgage  notes,  and  out  of  the  pro- 
ceeds to  pay  the  note  of  Chai-les  Cullum,  on  his  failure  to  pay 
the  same  ;  and  it  certainly  requires  no  authority  to  show  that, 
in  such  a  case,  the  creditor  is  entitled  to  the  benefit  of  the  se- 
curity. This  court  has  sustained  the  principle,  in  cases  not  as 
strong  as  the  one  under  consideration. — Toulmin  v.  Hamilton, 
7  Ala.  367  ;  Ohio  Life  Ins.  Co.  v.  Ledyard,  8  ib.  866.  Nor 
does  it  make  the  slightest  difference,  that  the  note  is  barred  by 
the  statute  of  limitations.  So  far  as  George  Cullum  is  con- 
cerned, the  creditor's  right  to  the  security  does  not  depend  upon 
the  liability  of  the  surety  to  be  damnified,  but  upon  the  fact 
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that  the  assignmont  was  made  to  protect  the  debt. — Ohio  Life 
Ins.  Co.  V.  Ledyard,  supra.  The  security  is  not  impaired  as  to 
Charles  Cullum,  for  the  reason  that  the  statute  of  limitations, 
in  cases  of  contract,  affects  the  remedy  only,"  without  discharg- 
ing the  debt. — DuvaPs'Heirs  v.  McLoskey,  1  Ala.  710;  Jones 
V.  Jones,  18  ib.  248. 

It  is  also  equally  clear,  that  the  security  afforded  by  the  as- 
signment of  the  mortgage  was  not  lost  by  the  renewal  cf  the 
note  of  Charles  Cullum,  although  there  may  have  been  no  ex- 
press understanding  in  relation  to  the  security  continuing.  The 
debt  was  the  same,  although  it  was  evidenced  by  a  new  note  ; 
and  equity,  in  such  cases,  looks  to  the  debt,  and  not  to  the 
shape  it  may  assume. — Conner  v.  Banks,  18  Ala.  40. 

In  relation  to  the  complainant's  right  to  have,  satisfaction  out 
of  the  mortgaged  property  for  the  amount  of  the  judgment,  we 
also  entertain  no  doubt.  The  owner  of  the  judgment.  Waring, 
had  a  prior  lien  on  this  property,  and,  as  the  evidence  shows, 
was  thrcatening^to  enforce  it;  and  the  evidence  also  shows,  that  it 
was  taken  by  the  Bank  in  order  to  protect  itself,  and  to  pre- 
serve the  rights  which  it  had  acquired  under  the  assignment 
of  the  mortgage  of  Collins.  In  adlition  to  this,  it  was  taken  at 
the  request  of  Charles  Cullum,  and  with  the  express  understand- 
ing that  it  should  be  tacked  to  the  mortgage  and  paid  out  of 
that  fund.  Under  these  circumstances,  the  case  is  a  stronger 
one  than  that  to  which  the  Chancellor  refers  in  his  decree.  The 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370 ;  and  it  would  be 
contrary  to  equity,  to  refuse  to  do  that  which  the  parties  them- 
selves agreed  on,  and  which  may  have  exerted  some  influence  in 
inducing  the  complainant  to  become  the  purchaser  of  the  judg- 
ment. 

For  the  error  above  noticed,  the  decree  of  the  Chancellor  is 
reversed,  at  the  cost  of  the  defendants  in  error,  and  the  cause 
remanded. 
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BENNING  vs.  NELSON. 

1.  In  a  claim  suit  under  the  statute,  where  the  plaintiff  in  execution  at- 
tacks the  bona  fides  of  the  deed  executed  to  the  claimant  by  the  defend- 
ant in  execution,  as  having  been  made  with  intent  to  hinder  and  delay  the 

grantor's  creditors,  evidence  that  the  grantor  executed  another  deed  on  the 
same  day  to  the  same  grantee,  who  was  his  son  and  a  minor,  that  the 
grantor  was  in  embarrassed  circumstances  at  the  time,  and  that  the  two 
deeds  conveyed  all  his  property  in  this  State,  is  relevant  to  the  issue,  and 
its  weight  must  be  determined  by  the  jury. 

2.  The  assoat  of  a  creditor  to  a  deed  of  trust  of  which  he  is  the  beneficiary 
will  be  presumed,  and  the  deed  becomes  perfect  on  its  execution  as  against 
other  judgment  creditors  who  afterwards  levy  executions  on  the  property; 
but  if  the  deed  is  made  with  intent  to  hinder  and  delay  creditors,  an  ac- 
tual assent  by  the  beneficiary  before  the  levy  of  an  execution  is  necessary, 
to  render  it  valid  as  against  the  plaintiff  in  execution. 

Error  to  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Robert  Dougherty. 

Trial  of  the  right  of  property  between  Henry  L.  Den- 
ning, plaintiiF  in  execution,  and  William  N.  Nelson,  claimant. 
Two  executions  were  issued  on  a  judgment  in  favor  of  said 
Benning  against  Thomas  M.  Nelson,  and  were  levied  on  the 
property  now  in  controversy  as  the  property  of  the  defendant. 
A  claim  was  interposed  in  each  case  by  said  William  N.  Nelson, 
and  bond  given  according  to  the  statU'te.  The  first  execution 
was  levied  on  three  negroes,  to-wit :  Jim  Hardy,  Kesiah  and 
Jerry  ;  and  the  second  was  levied  on  "forty  head  of  cattle, 
eight  mules,  two  wagons,  fifty  barrels  of  corn,  four  thousand 
pounds  of  fodder,  six  sows  and  pigs,  and  two  yoke  of  oxen." 
The  two  claims  suits  were  tried  together,  and  the  issue  was, 
whether  the  property  embraced  by  each  levy  was  subject  to  the 
execution  levied  on  it. 

On  the  trial,  the  plaintiff  read  in  evidence  the  two  executions 
aforesaid,  with  the  returns  thereon  endorsed  showing  the  levies, 
the  interposition  of  the  claim,  and  that  the  defendant  had  no 
other  property  in  the  county  subject  to  the  executions  ;  and  then 
proved  that  said  defendant  in  execution  bought  a  plantation  in 
Tallapoosa  in  1836  or  1837,  and  resided  thereon  until  about 
98 
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1844,  when  he  removed  with  liis  family  to  Columhus,  Georgia; 
that  after  his  removal  he  continued  to  cultivate  said  plantation, 
with  the  same  slaves  which  he  had  owned  and  used  in  cultivating 
it  for  five  or  six  years  previous  to  1  "^44,  and  has  employed 
overseers  on  said  plantation  every  year  until  1850,  and  has 
come  up  from  Columbus  avcry  summer  and  spent  his  summers 
on  said  plantation ;  that  the  slaves  levied  on  were  among  the 
slaves  so  owned,  possessed  and  used  by  said  defendant;  that 
they,  and  the  other  personal  property  levied  on,  were  on  said 
plantation  when  they  were  respectively  levied  on,  and  in  the 
possession  of  the  overseer,  who  was  employed  by  said  defendant, 
and  was  in  his  servict .  He  also  proved  the  separate  value  of 
each  article  levied  on,  and  rested  his  case. 

J'he  claimant  then  proved  that  said  defendant,  in  the  State 
of  Georgia,  on  the  20th  December,  1838,  married  Anna  M. 
Games,  and  on  the  da  '  before  his  marriage  entered  into  an  ante- 
nuptial contract  with  her,  which,  after  proving  its  execution, 
claimant  read  in  evidence  to  the  jury.  This  deed  recites  the 
intended  marriage,  and  that  said  Anna  M.  Games  was  possessed 
of  property  amounting  to  $20,000,  consisting  of  lands,  negroes. 
Bank  stock,  debts,  household  furniture,  &c.,  which  property 
the  said  Thomas  M.  Nelson  was  to  receive  "as  and  for  the  said 
Anna's  marriage  portion ;"  in  consideration  of  which,  the  said 
Nelson  covenants  "to  settle  and  charge  his  estate  with  the  sum 
of  $20,000,  for  the  benefit  of  the  said  Anna  and  her  heirs,  in 
lieu  of  dower  and  of  the  property  received  through  her,  for  her 
own  proper  use  and  benefit,  free  from  any  liabilities  of  the 
said  Thomas  M.  Nelson.''  The  claimant  also  proved  that,  at 
the  time  of  the  execution  of  said  contract,  said  Anna  owned 
property  to  the  amount  of  §20,000,  which  passed  into  the 
possession  of  said  Nelson  on  their  marriage. 

The  claimant  then  read  in  evidence,  after  proving  its  execu- 
tion, a  deed  of  trust  executed  by  said  defendant  in  execution  to 
claimant,  on  the  22nd  September,  1846,  conveying  to  him  about 
thirty  negroes,  including  the  three  now  levied  on,  "together 
with  the  mules,  plantation  utensils,  stock  of  all  kinds  and  crop 
of  provisions  on  the  plantation  of  said  Nelson  in  Tallapoosa," 
"in  trust  for  the  part  payment  of  the  above  mentioned  marriage 
settlement."  The  claimant  then  introduced  a  witness,  "who 
testifted  that  he  was  the  overseer  on  said  plantation  during  the 
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year  1849,  and  was  such  at  the  time  each  of  said  levies  was 
made ;  that  he  knows  the  three  negroes  levied  on,  and  that  they 
are  a  part  of  the  negroes  mentioned  in  the  foregoing  deed  of 
trust ;  that  he  also  knows  the  property  mentioned  in  the  second 
levy  ;  that  the  corn  and  fodder  therein  mentioned  was  made  on 
said  plantation,  by  the  slaves  mentioned  in  said  deed  of  trust, 
during  the  year  1849 ;  that  the  cattle,  mules,  wagons,  oxen, 
sows  and  pigs,  mentioned  in  said  levy,  are  all  the  property  of 
that  kind  or  description  which  was  used  in  making  that  crop,  or 
was  on  the  plantation  for  consumption,  and  used  that  year ; 
that  the  mules,  cattle  and  oxen  were  on  the  plantation  in  the  year 
1847.     The  claimant  then  rested  his  case." 

The  plaintiff  then  read  in  evidence,  after  proving  its  execu- 
tion, a  deed  of  trust  executed  by  the  said  defendant  in  execu- 
tion to  the  claimant,  dated  said  22nd  day  of  September,  1846, 
conveying  said  plantation  in  Tallapoosa  and  some  twenty  eight 
negroes,  in  trust  for  the  payment  of  certain  specified  creditors 
of  the  grantor.  "It  was  also  proved  that  both  of  said  deeds  of 
trust  were  executed  on  the  same  day,  at  the  same  time,  by  the 
same  grantor  to  the  same  grantee,  and  that  they  embraced  all 
the  property  then  owned  by  said  defendant  in  execution  in  the 
State  of  Alabama  ;  that  the  claimant  was  about  twenty  years 
of  age,  was  the  son  of  said  defendant  in  execution,  and  resided 
in  Columbus,  Georgia ;  that,  at  the  execution  of  said  deeds  of 
trust,  said  defendant  in  execution  was  indebted  to  plaintiff  about 
^1500,  and  to  one  Lockwood  about  ^1660,  besides  some  other 
small  debts  in  Alabama  ;  and  that  the  debt  on  which  plaintiff's 
judgment  and  execution  aforesaid  were  founded  was  of  older 
date  than  either  of  said  deeds  of  trust." 

The  plaintiff  offered  to  prove  "that  some  of  the  slaves  con- 
veyed by  said  last  mentioned  deed  of  trust  were  worked  and 
used  in  making  thecrop  on  said  plantation  in  1848  and  1849. 
The  claimant  objected  to  this  evidence,  and  the  court  refused  to 
admit  it;  to  which  plaintiff  excepted." 

"The  foregoing  was,  in  substance,  all  the  evidence  offered  or 
adduced  on  the  trial  of  this  cause ;  and  the  court  thereupon 
charged  the  jury,  that  if  the  said  defendant  in  execution  and  his 
wife,  before  their  marriage,  executed  the  ante-nuptial  contract 
aforesaid,  and  that  they  were  afterwards  married,  and  that  her 
husband  received  ^20,000  worth  of  property  with  her,  then  the 
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said  contract  constituted  her  a  creditor  of  said  defendant  in 
execution  ;  and  if,  after  their  marriage,  on  the  22d  September, 
184(3,  in  consideration  of  said  anto-nuptial  contract,  said  de- 
fendant executed  the  deed  of  trust  of  that  date  read  in  evidence 
by  the  claimant,  although  the  jury  might  believe  that  the  deed 
of  the  same  date  read  in  evidence  by  the  plaintiff  in  execution 
was  fraudulent,  this  would  r.ot  affect  the  deed  to  the  claimant, 
and  that  they  ought  to  find  for  the  claimant.  The  plaintiff  in 
execution  excepted  to  this  charge. 

"The  plaintiff  in  execution  asked  the  court  to  charge  the 
jury  as  follows,  to-wit :  if  the  jury  believe  the  foregoing  evi- 
dence, and  if  they  believe  from  the  evidence  that  the  deed  exe- 
cuted by  said  defendant  in  execution  to  the  claimant  on  the  22nd 
September,  1846,  and  read  in  evidence  by  the  claimant,  was  ex- 
ecuted with  the  intent  to  delay,  hinder  and  defraud  the  credi- 
tors of  said  defendant,  and  if  they  further  believe  that  such 
intent  was  known  to  and  concurred  in  by  the  claimant  at  the 
time  of  the  execution  of  said  deed,  and  if  they  further  believe 
that  the  said  Anna  M.,  the  wife  of  said  defendant,  had  not  as- 
sented in  fact  to  its  provisions,  nor  claimed  any  benefit  under  it, 
before  the  said  first  levy  was  made,  tnen  the  jury  ought  not  to 
find  for  the  claimant.  The  court  refused  to  give  this  charge, 
and  the  plaintiff  excepted." 

The  plaintiff  now  assigns  for  error,  that  "the  court  below  er 
red  as  shown  in  the  bill  of  exceptions." 

Rice  &  Morgan  &  Belser,  for  plaintiff  in  error. 
'Geo.  D.  Hooper  and  L.  E.  Parsons,  contra. 

PHELAN,  J. — The  question  of  fraud  calls  for  and  justifies 
great  latitude  in  the  admission  of  evidence.  The  proof  made 
by  Benning,  when  attacking  the  bona  fides  of  the  deed  in  trust 
made  in  favor  of  Mrs.  Nelson,  that  two  deeds  were  made  at 
the  same  time,  by  the  same  grantor,  to  the  same  trustee,  that 
the  grantor  was  the  father  of  the  trustee  who  was  a  minor  at 
the  time,  and  that  the  two  deeds  embraced  all  the  property 
of  the  grantor  in  this  State  at  the  time,  and  that  he  was  then 
embarrassed  with  debt,  was  properly  admitted  as  relevant  to 
the  issue  touching  the  bona  fides  of  the  trust  deed  upon  which 
the  claimant  relied.     These  things  of  themselves  might  be  easi- 


JUNE  TERM,  1853. 805 

Benning  v.   Nelson. 

ly  rebutted,  and  might  deserve  but  little  weight  as  tending  to 
prove  fraud  in  the  deed  in  favor  of  Mrs.  Nelson,  the  considera- 
tion for  which  was  fully  shown.  Still  the  evidence  was  relevant, 
and  its  weight  was  for  the  jury  to  decide.  We  cannot,  there- 
fore, say  that  there  was  no  evidence  in  the  case,  tending  to  show 
that  the  trust  deed  in  favor  of  Mrs.  Nelson  was  made  "to  hin- 
der, delay  and  defraud  creditors." 

The  determination  of  this  point  settles  the  main  question  in 
the  case,  that  raised  by  the  refusal  of  the  court  to  instruct  the 
jury  as  requested  by  the  counsel  for  Benning,  the  plaintiff  in 
execution. 

No  doubt  the  principle  contended  for  by  the  counsel  for  the 
claimanD,  is  true :  that  the  deed  in  trust  in  favor  of  Mrs.  Nel- 
son, wife  of  the  defendant  in  execution,  being  evidently  for  the 
benefit  of  that  lady,  her  assent  to  its  provisions  is  and  ought  to 
be  presumed.  Numerous  cases  in  our  court  and  elsewhere  go 
to  establish  this  doctrine. — Lockwood  v.  Nelson,  16  Ala.  294  ; 
Kinnard  v.  Thompson,  12  Ala.  487;  11  Wheaton  73  ;  16  Pe- 
ters 139. 

But  that  principle  will  not  avail  in  such  a  case  as  the  one 
presented  by  the  charge  requested  by  the  counsel  for  plaintiff 
in  execution  and  refused.  That  case  is  this  :  If  you  (the  jury) 
believe  from  the  evidence  that  this  deed  in  trust,  made  in  favor 
of  Mrs.  Nelson,  was  made  "to  hinder,  delay  and  defraud  cred- 
itors ;"  that  both  the  grantor  and  trustee  concurred  in  that 
design,  and  that  no  actual  assent  was  made  to  it,  or  benefit 
claimed  or  taken  under  it,  by  the  cestui  que  trust,  Mrs.  Nelson, 
until  after  the  lien  of  the  plaintiff's  execution  had  attached  upon 
the  property,  then  you  must  find  for  plaintiff  in  execution. 

The  principle  of  law  here  involved  was  fully  considered  and 
settled  in  the  case  of  Townsend  v.  Harwell,  18  Ala.  301 .  None 
of  the  precedents  met  the  case,  but  the  argument  of  the  present 
Chief  Justice  we  consider  sound,  and  that  case  will  be  followed 
in  this  instance.  The  argument  in  brief  may  be  stated  thus  : 
The  statute  declares  positively,  that  a  deed  "  made  to  hinder, 
delay  and  defraud  creditors,"  shall  be  void,  except  as  against 
bona  fide  purchasers  for  a  valuable  consideration.  To  this  it  is 
replied,  that  the  beneficiary  of  a  trust  deed  plainly  beneficial 
to  him,  where  he  is  a  creditor  of  the  grantor,  is  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  and  as  the  law  presumes  the 
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assent  of  such  an  one,  the  deed  becomes  perfect  in  law  on  its 
execution,  and  no  other  creditor  can  attach  or  levy  successfully 
after  that  time.  The  answer  is :  No  ;  the  law  will  presume 
such  an  assent,  all  things  being  fair  and  bona  fide  on  the  part  of 
the  grantor  ;  and  to  show  that  the  cestui  que  trust  is  an  honest 
creditor  to  the  full  amount  of  the  debt  secured  by  the  deed,  and 
the  security  not  more  than  reasonable,  is  to  repel,  by  the  strong- 
est and  most  convincing  proof,  the  imputation  of  any  design  on 
the  part  of  the  grantor  "  to  hinder,  delay  and  defraud  credi- 
tors," at  the  time  he  made  the  deed.  Still,  if  there  is  any 
proof  tending  to  show  fraud  on  the  part  of  the  grantor,  it  is  for 
the  jury  alone  to  settle  the  question  of  fact,  and  determine  the 
motive  by  which  he  was  actuated.  Ordinarily,  where  the  facts 
of  a  case  leave  room  to  refer  an  action  equally  either  to  a  good 
motive  or  a  bad  one,  the  jury  are  bound,  by  a  due  regard  to 
their  common  human  nature  and  the  rule  of  law,  to  give  the 
good  the  preference.  But,  if,  even  in  the  face  of  the  proof 'that 
a  man  had  devoted  his  property  to  the  payment  of  a  just  debt, 
the  jury  should  still  find  reason  to  believe  that  a  deed  was 
made  to  "  hinder,  delay  and  defraud,"  they  have  the  power  to 
do  so. 

It  comes  then  to  this  :  If  a  jury  should  find  the  fact  to  be, 
that  a  deed  was  made  by  the  grantor  with  intent  "to  hinder,  de- 
lay and  defraud  creditors,  the  law  will  not  presume  the  assent 
of  axbeneficiary  to  such  a  deed,  however  much  it  might  really  be 
for  his  benefit,  because  this  would  be  to  put  it  in  the  power  of 
the  grantor,  by  the  aid  of  a  legal  presumption,  to  make  valid  his 
own  fraudulent  deed.  Such  a  deed  can  only  become  valid  by 
the  actual  assent  of  the  beneficiary  in  some  form.  Until  such 
actual  assent,  any  creditor  may  levy  or  attach,  and  hold  in  defi- 
ance of  the  deed.  The  charge  which  was  asked  only  embodies 
this  principle,  and  should  have  been  given. 

The  charge  which  was  given,  as  we  construe  it,  only  asserts  the 
proposition,  that,  if  the  deed  of  trust  in  favor  of  Mrs.  Nelson 
was  bona  fide,  and  upon  good  consideration,  it  could  not  be  af- 
fected by  fraud  in  the  other  de(d,  if  the  jury  should  even  be- 
lieve the  other  deed  to  be  fraudulent.  There  was  no  error  in 
this.  The  wording  of  the  charge  may  leave  room  to  object  that 
the  court  was  assuming  the  facts,  but  it  will  not  fairly  hear  that 
construction. 
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The  evidence  offered  by  the  plaintiff  and  rejected,  we  con- 
ceive to  have  been  irrelevant.  That  some  of  the  negroes  em- 
braced in  the  deed  in  trust  offered  by  the  plaintiff,  "were  work- 
ed and  used  in  making  the  crop  in  1848  and  1849,"  of  itself, 
proves  nothing.  JS'on  constat  but  they  had  been  hired  or  pur- 
chased of  the  beneficiaries  in  that  deed.  If  the  possession  of 
them  had  not  been  changed,  since  the  making  of  the  deed,  there 
was  a  plainer  way  to  come  at  that. 

For  the  error  in  refusing  to  charge  as  requested,  the  judgment 
is  reversed,  and  the  cause  remanded. 


GOVERNOR,  USE,  &c.,  vs.  PERRINE  et  al. 

1.  When  a  sheriff  has  taken  property  under  attachment,  which  he  after- 
wards sells,  by  agreement  between  the  plaintiff  and  defendant  in  attach- 
ment, without  an  order  of  court,  his  sureties  are  not  liable  on  their  bond 
for  his  failure  to  pay  over  the  money. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

This  was  a  summary  proceeding  uncflr  the  statute,  in  the 
name  of  the  Governor,  for  the  use  of  Chamberlain  &  Co.,  against 
the  sureties  of  George  Huggins,  late  sheriff  of  Mobile,  on  the 
following  facts,  constituting  an  agreed  case  : 

''  Whereas,  under  and  by  virtue  of  an  attachment  in  favor  of 
Chamberlain  &  Co.  v.  James  J.  Dyer,  the  sheriff,  Huggins, 
who  departed  this  life  before  the  commencement  of  this  action, 
seized  and  took  into  his  possession  on  the  20th  day  of  October, 
1848,  the  day  on  which  he  received  the  attachment,  goods  and 
effects  of  said  Dyer  more  than  suflficient  to  satisfy  the  debt  and 
costs ;  that  on  the  same  day  an  agreement  was  made  in  writing 
between  the  attaching  plaintiffs  and  the  agent  of  the  defendant, 
Dyer,  by  which  the  sheriff,  Huggins,  was  authorized  to  sell  and 
dispose  of  the  said  goods  and  effects,  waiving  any  order  of  court 
or  advertisement,  and  they  were  accordingly  sold  by  the  said 
Huggins  at  public  sale  on  the  27th  of  October^  1848,  for  more 


808  ALABAMA. 


Governor,  uae  &c.,  t.  Perrine  et  al. 


than  enough  to  satisfy  this  debt  and  costs,  for  which  plain- 
tiffs afterwards  obtained  judgment ;  and  said  Huggins  delivered 
the  goods  to  the  purchasers,  and  received  the  money  therefor, 
which  he  never  paid  over,  cither  to  the  clerk  of  the  court  or  to 
the  plaintiffs,  though  often  requested  so  to  do,  in  his  life-time. 
Now,  if  by  reason  of  the  parties  having  entered  into  the  said 
consent,  to  sell  said  goods  and  effects  without  the  order  of  court 
or  an  advertisement,  the  sureties  are  not  liable,  judgment  is  to 
be  rendered  for  the  defendants ;  otherwise,  for  the  plaintiffs." 

On  these  facts  the  court  below  gave  judgment  for  the  defen- 
dants, and  the  plaintiffs  appealed ;  and  they  now  assign  for 
error  the  judgment  of  the  court. 

C.  W.  Rapier,  for  appellants. 
John  T.  Taylor,  contra. 

GIBBONS,  J. — We  concur  in  the  conclusions  of  the  court 
below  upon  the  statement  of  facts  presented  in  the  agreed  case. 
The  sale  of  the  goods  having  taken  place  without  any  order  of 
court,  or  authority  to  the  sheriff  to  make  the  sale,  but  being 
made  by  the  consent  of  the  parties  in  the  attachment  suit,  it 
could  not  be  said  to  be  an  official  act  of  the  sheriff,  but  rather 
that  of  a  private  individual  as  the  agent  of  the  parties  to  the 
suit.  The  securities  of  the  sheriff  are  onlj  liable  for  his  de- 
faults while  acting  in  his  ofiScial  capacity  ;  and  that  has  been 
d^ned  to  be,  action  iu^bedience  to  legal  process  in  his  hands. 
Dean  etal.  v  Governor,  13  Ala.  520,  and  authorities  there  cited. 
If  the  sheriff,  in  the  present  case,  had  destro3'ed  or  converted 
the  goods  levied  upon  and  seized  under  the  attachment,  the 
sureties  would  undoubtedly  have  been  barred ;  but  when  by  the 
act  of  the  parties  to  the  suit  merely  the  goods  are  sold,  without 
any  order  of  court  or  legal  authority  to  sell,  so  that  the  sale 
does  not  become  official  in  its  character,  the  sheriff  becomes  the 
mere  bailee  of  the  money,  and  does  not  hold  it  as  he  does  money 
collected  under  judicial  process.  The  scope  of  the  contract  of 
the  sureties  of  a  sheriff  is,  that  they  will  become  liable  for  his 
defaults  in  regard  to  moneys  which  he  receives  in  his  official 
character  as  sheriff,  acting  strictly  in  accordance  with,  and  in 
obedience  to  the  law.  The  contract  does  not  extend  to  moneys 
which  he  holds  as  a  bailee,  or  mere  stake -holder.  We  do  not 
regard  the  present  case  as   differing  in   principle  from  what  it 
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would  have  been  if  the  parties  to  the  attachment  had  by  consent 
themselves  sold  the  property  levied  on,  and  deposited  the  money 
with  the  sheriff  to  abide  the  event  of  the  suit.  In  that  case,  he 
would  be  a  mere  stake-holder,  and  his  defaults  in  respect  to  it 
could  involve  no  one  but  himself  in  the  liability  incurred. 
Let  the  judgment  of  the  court  below  be  aflSrmed. 


HUTCHISSON  ET  AL.  vs.  GOVERNOR,  use  &c. 

1.  In  an  action  against  a  sheriff  and  his  sureties,  for  an  alleged  escape  of 
a  debtor  in  custody  under  bail  process,  an  allegation  in  the  declaration 
that  the  capias  was  "  marked  and  endorsed  for  bail,"  is  sufficient  to  show 
that  he  was  required  by  the  process  placed  in  his  hands  to  hold  the  de- 
fendant to  bail. 

2.  A  debtor  in  custody  under  bail  process,  who  wishes  to  discharge  himself 
by  rendering  a  schedule  of  his  property^under  the  statute,  (Clay's  Digest 
70  §  3,)  may  make  his  application  for  a  discharge  to  any  justice  of  the 
peace,  and  the  latter  is  authorized  to  act  upon  it  alone.  (Overruling  Mor- 
row &  Nelson  v.  Weaver  &  Frow,  8  Ala.  295,  which  held  that  the  applica- 
tion must  be  made  to  two  justices  of  the  peace  or  a  judge.) 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

C.  W.  Rapier,  for  f^ppellants  : 

1.  'I  he  court  erred  in  overruling  the  demurrer  to  the  declara- 
tion. The  averment  that  i\\Q  capias  was  "  marked  and  endorsed 
for  bail,"  was  not  sufficient. — 1  Saunders'  PI.  &  Ev.  188,  479; 
2  Chitty's  Pleading  739,  446,  and  notes ;  Nightingale  v.  Wil- 
coxon,  15  E.  C.  L.  R.  57 ;  Sharpe  v.  Abbey,  ih.  413. 

2.  The  demurrer  to  the  second  plea  should  have  been  over- 
ruled. The  plea  shows  that  the  debtor  was  legally  discharged. 
— Clay's  Digest  70  §  3.  The  act  of  1839  authorizes  one  justice 
to  hear  such  an  application.  The  case  of  Zvlorrow  &  Nelson  v. 
Weaver  &  Frow,  8  Ala.  295,  is  not  conclusive  of  this  case. — 
That  was  a  suit  on  a  prison-bounds  bond,  and  the  question  in 
this  case  was  not  there  directly  presented.     But,  even  if  the 
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proceedings  were  irregular,  they  were  sufficient  to  justify  the 
sheriff.— 3  Porter  257  ;  f.  Wend.  170 ;  1  Denio  146 ;  6  Bar- 
bour's S.  C.  R.  273. 

Wm.  Boyles,  controy  contended: 

1.  That  the  demurrer  to  the  declaration  was  properly  over- 
ruled.—2  Chitty's  Pleading  419,  420,  739  ;  1  Saunders'  PI.  & 
Ev.  188,  189. 

2.  That  the  demurrer  to  the  plea  was  properly  sustained. — 
One  magistrate  had  no  jurisdiction  in  such  a  case.  The  acts  of 
1807,  1811,  1821,  1833  and  1839,  form  parts  of  a  system,  and 
are  to  be  construed  in  pari  materia. — Wade  v.  Judge,  5  Ala. 
130 ;  Morrow  &  Nelson  v.  Weaver  &  Frow,  8  Ala.  295.  To 
justify  a  sheriff  for  discharging  a  prisoner  under  an  order  of  a 
judge,  the  subject  matter  of  the  order  must  appear  to  be  within 
the  jurisdiction  of  the  judge,  and  it  must  be  the  precise  order 
which  the  statute  authorized  him  to  make. — 5  Barbour's  S.  C. 
R.  273,  and  cases  there  cited;  ib.  37;  15  Johns.  152;  3  Cranch 
281. 

CHILTON,  C.  J. — This  was  an  action  of  debt  by  the  de- 
fendant in  error  against  Hutchisson  and  his  sureties,  as  sheriff 
of  Mobile  County,  brought  upon  his  official  bond,  for  an  alleged 
escape  permitted  by  the  sheriff  (Hutchisson)  of  one  Henry 
Fleshman,  then  in  his  custody  by  virtue  of  bail  process  in  favor 
of  Chesborough  &  Bowers. 

There  was  a  demurrer,  to  the  declaration,  upon  the  ground 
that  it  did  not  suflSciently  allege  that  the  sheriff  was  required  by 
the  process  placed  in  his  hands  to  hold  the  party  defendant  to 
bail.  The  allegation  is,  that  the  capias  *'  was  marked  and  en- 
dorsed for  bail."  The  demurrer  was  overruled,  and  we  think 
very  properly.  Although  this  averment  is  not  very  formal,  yet, 
in  substance,  it  conforms  to  the  precedents,  being  sufficient  to 
show  that  the  sheriff  was  directed  to  require  bail  of  the  de- 
fendant. 

2.  The  defendants  in  the  court  below,  among  other  things, 
pleaded  that  the  said  Henry  Floshman,  after  the  arrest  and 
while  in  custody  of  the  sheriff,  appeared  before  William  Brooks, 
then  an  acting  justice  of  the  peace  for  Mobile  Coucty,  and  took 
the  oath  prescribed  (by  §  3  Clay's  Digest  p.  71)  to  be  taken  by 
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insolvent  debtors  under  arrest,  and  who  sought  to  be  discharged 
by  rendering  a  schedule  of  their  property,  which  oath  was  con- 
tested by  the  plaintiffs  in  the  process  ;  that  the  issue  thus  ten- 
dered was  tried  before  said  justice,  and  found  by  a  jury  in  fa- 
vor of  Fleshman,  the  prisoner,  who  was  thereupon  ordered  to  be 
discharged  from  the  custody  of  the  sheriff,  and  was  so  discharg- 
ed by  virtue  of  and  in  obedience  to  said  order.  All  the  pro- 
ceedings, Avith  a  copy  of  the  schedule,  are  set  out  in  extenso  in 
the  plea.  The  court  sustained  a  demurrer  to  this  plea,  and  the 
question  is  presented  whether  it  presents  a  good  defence  to  the 
action. 

According  to  the  act  of  1839,  if  the  party  arrested  fail  to 
controvert  on  oath  the  ground  upon  which  process  for  his  arrest 
was  obtained,  "then  such  debtor  may  discharge  himself  from 
said  arrest,  by  rendering  a  schedule  of  all  the  estate,  effects, 
choses  in  action  and  moneys  which  he  has  in  possession,  or  is  en- 
titled to,  and  taking  the  subjoined  oath  before  any  one  author- 
ized to  administer  the  same,"  &c.  (Mere  follows  the  precise 
oath  taken  by  the  defendant,  Fleshman,  as  set  out  in  this  re- 
cord.) And  if  the  plaintiff  shall  desire  to  controvert^the  truth 
of  such  oath  or  schedule,  then,  on  making  oath  that  he  believes 
the  same  to  be  untrue,  any  justice  of  the  peace  shall  be  author- 
ized to  summon  a  jury  of  twelve  men,  instanteTi  to  try  the 
question  whether  said  oath  or  schedule  is  untrue  and  fraudulent 
or  not ;  and  said  jurors  shall  be  liable  to  the  challenge  of  either 
party,  as  in  civil  cases." 

The  next  section  provides:  "In  the  event  a  debtor  shall  be 
convicted,  by  the  verdict  of  a  jury,  of  rendering,a  false  or  fraud- 
ulent schedule  of  his  estate,  he  shall  be  sentenced  to  imprison- 
.  ment  for  a  period  not  exceeding  one  year  ;  provided,  that  either 
the  creditor  or  debtor  may  appeal  to  the  circuit  or  county 
court,"  &c. 

The  object  and  design  of  this  act  was  to  prevent  honest 
debtors,  who  possessed  nothing  subject  to  the  payment  of  their 
debts,  or  who  were  willing  to  make  a  surrender  of  what  they 
had,  as  well  as  those  who  had  been  arrested  upon  false  allega- 
tions of  fraud  &c.,  from  being  detained  in  confinement,  and  it 
provides  a  speedy  mode  for  their  release. 

n  the  debtor  shall  make  the  oath  prescribed  in  the  second 
section,  (Clay's  Digest  p.   70,)  before  any  person  authorized  to 
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administer  the  same,  ''  then  he  shall,"  in  the  language  of  the 
act,  "be  released  by  the  arresting  officer  immediately."  It  does 
not  require  a  formal  discharge  to  be  obtained  from  a  judge  or 
court.  The  debtor  is  not  to  be  detained  in  custody  until  all  his 
creditors  can  be  notified,  but  the  oath  required  by  this  section, 
subscribed  and  sworn  to  before  some  officer  legally  qualified  to 
administer  such  oath,  is  all  that  is  required.  He  is  to  be  there- 
upon discharged  immediately ^  and  this  oath  is  the  arresting  of- 
ficer's authority  for  such  discharge. 

If,  however,  he  does  not  take  the  oath,  that  the  particular 
ground  upon  which  he  is  arrested  is  untrue,  &c.,  he  may  dis- 
charge himself  from  arrest  by  rendering  a  schedule,  &c.;  and 
if  the  plaintiff  does  not  desire  to  controvert  this  schedule,  and 
the  oath  attached  to  it,  this  operates  his  discharge.  If,  how- 
ever, he  does  controvert,  and  make?  the  required  oath,  a  jury  is 
to  come  instnnter  to  try  the  issue  before  a  justice  of  the  peace, 
who  proceeds  to  try  the  issue  and  to  give  judgment  according 
as  the  jury  may  find  the  one  way  or  the  other.  If  the  issue  be 
found  against  the  debtor,  a  heavy  penalty  is  to  be  inflicted;  but 
if  his  schedule  be  found  true  and  honest,  we  are  not  permitted  to 
entertain  a  doubt  as  to  the  duty  of  the  justice  to  declare  that 
the  debtor  be  discharged  from  the  arrest.  The  question  as  to 
how  the  effects  embraced  in  his  schedule  shall  be  disposed  of,  is 
not  before  us.  Neither  are  we  called  on  to  decide  whether  it  is 
^he  duty  of  the  debtor  or  officer  holding  him  in  custody  to  give 
any,  and  what,  notice  of  the  proceeding  for  the  discharge  by 
rendering  a  schedule  ;  for  in  the  case  before  us,  the  creditor  ap- 
peared and  contested,  thus  dispensing  ^vith  notice,  if  any  was 
necessary.  What  is  said  in  the  case  of  Morrow  &  Nelson  v. 
Weaver  &  Frow,  in  8  Ala.  295,  if  intended  to  apply  to  a  case 
like  the  one  before  us,  requiring  the  application  to  be  made  be- 
fore a  judge  or  two  justices  of  the  peace  for  a  discharge,  who 
are  to  hear  and  determine  upon  it,  and  holding  that  one  justice 
may  nevertheless  try  the  truth  and  fairness  of  the  schedule,  is 
opposed  to  the  statute,  as  we  conceive,  and  cannot  be  supported 
as  the  law.  The  plea  was  good,  and  should  have  been  sustained. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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McWILLIAMS  ET  AL.  vs.  RAMSAY,  adm'r. 

1.  A  husband  conveyed  by  deed  certain  negroes  to  a  trustee,  in  trust  'for 
the  use,  behoof  and  benefit  of  the  grantor's  wife  forever;  provided,  how- 
ever, that  the  title  or  property  in  said  slaves  should  be  and  remain  in  the 
trustee  for  the  use  and  behoof  of  the  wife,  her  heirs,  executors  and  assigns, 
during  her  natural  life  only,  with  remainder  to  the  heirs  of  her  body 
by  the  grantor  who  might  be  living  at  her  death  ;  and,  in  default  of  such 
issue  living  at  that  time,  the  title  acd  property  in  said  slaves  to  revert  to 
the  grantor  if  living,  but  if  dead  to  descend  to  his  heirs  at  law  :'  Held, 

I.  That  the  deed,  as  against  thc'husband,  created  a  separate  estate  in  the 
wife  in  the  property  conveyed  ; 

II.  That  the  proviso  was  not  repugnant  to  the  preceding  clause,  but  its 
effect  was  to  limit  the  wife's  interest  to  a  life  estate; 

III.  That  the  quasi  contingent  remainder  to  the  heirs  of  the  body  of  the 
wife  by  the  grantor' who  might  be  living  at  her  death,  was  not  too  re- 
mote; 

IV.  That  a  quasi  reversionary  interest  remained  in  the  grantor  ;  and  on 
his  death,  his  wife  surviving,  this  reversionary  interest  passed  to  his  ad- 
ministrator, and  was  assets  in  his  hands.        , 

2.  When  ahusb.and  conveys  personal  property  to  a  trustee  for  the  use  and 
benefit  of  his  wife,  she  takes  a  separate  estate  in  the  propei-ty  as  against 
him. 

3.  The  strictness  of  the  ancient  rule  as  to  ropugnancy  in  deeds  is  now  much 
relaxed ;  the  iutention  is  to  be  gathered  from  the  whole  instrument,  rather 
than  from  particular  clauses  seemingly  repugnant. 

4.  A  guaai  reversionary  interest  in  personal  property  may  be  created  by 
deed,  as  upon  a  gift  for  life  with  contingent  remainder. 

5.  When  an  administrator  returns  shives  in  his  inventory  as  belonging  to 
the  estate,  and  hires  them  out,  taking  notes  payable  to  himself  as  admin- 
istrator, he  is  not  thereby  estopped  from  amending  bis  inventory,  so  as  to 
leave  them  out  if  they  do  not  belong  to  the  estate. 

Error  to  the  Court  of  Probate  of  Autauga. 

The  legal  questions  involved  in  this  case  arose  upon  an  issue 
contesting  the  report  of  insolvency  made  by  the  defendant  in 
error  as  administrator  of  Bartley  L.  Cox.  On  the  trial,  the 
said  administrator  introduced  the  following  deed,  after  having 
proved  its  execution  : 

'*The  State  of  Alabama,  )      This  indenture,  made  and 

Autauga  County.  ^  entered  into  on  this  the  first 

day  of  February,  1849,  between  Bartley  L.   Cox  of  the   first 

part,  and  James  Ramsay  of  the  second  part,  witnesseth  :  That 


814  ALABAMA. 


MoWilliama  et  al.  t.  Ramsay,  adm'r. 


the  said  Bartley  L.  Cox,  for  and  in  consideration  of  the  natural 
love  and  affoction  which  he  bears  towards  Penelope  E.,  his  wife, 
and  the  sum  of  ono  dollar  to  him  in  hand  paid  by  said  Ramsay, 
has  given,  granted,  bargained,  sold  and  conveyed,  and  by  these 
presents  doth  give,  grant,  bargain,  sell  and  convey  the  following 
negro  slaves,  to-wit :  Anthony,"  &c.,  "and  their  increase,  to 
have  and  hold  said  slaves  to  the  said  James  Ramsay,  for  tho 
use,  benefit  and  behoof  of  the  said  Penelope  E.,  wife  of  the 
said  party  of  the  first  part,  forever ;  Provided,  however,  that 
the  title  or  property  in  said  slaves  shall  bo  and  remain  in  the 
said  Ramsay,  for  the  use  and  behoof  of  the  said  Penelope  E., 
her  heirs,  executors  and  assigns  as  aforesaid,  during  ber  natural 
life  only ;  at  the  termination  of  Avhlch  natural  life  of  the  said 
Penelope  E.,  the  title  or  property  in  said  negroes  and  their  in- 
crease to  descend  to  and  vest  in  the  issue  or  bodily  heirs  of  the 
said  Penelope  E.,  should  she  have  borne  any  such  by  the  said 
party  of  the  first  part,  should  any  of  which  said  heirs  be  living 
at  the  termination  of  the  natural  life  of  the  said  Penelope  E. ; 
but  should  the  said  Penelope  E  have.borne  no  bodily  heir  or 
heirs  by  the  said  party  of  the  first  part,  which  said  heir  or  heirs 
shall  be  living  and  survive  the  said  Penelope  E.,  then,  and  in 
that  event,  the  title  and  property  in  said  slaves  to  revert  and  re- 
main in  said  party  of  the  first  part,  and  should  •  said  party  of 
the  first  part  depart  this  life  before,  and  leave  the  said  Pene- 
lope E.  living,  then  the  title  and  property  in  s-iid  slaves  and 
their  increase  shall  descend  to  the  heirs  al  law  of  him,  the  said 
party  of  the  first  part.  And  it  is  further  expressly  understood, 
by  and  between  tue  parties  to  these  presents,  that  said  slaves 
and  their  increase  shall  be  and  remain  in  the  possession  of  the 
said  James  Ramsay,  for  the  use,  benefit  and  behoof  of  the  said 
Pen?lope  E.,  her  heirs  and  assigns  forever,  and  that  all  and 
singular  the  benefits,  proceeds,  &c.,  arising  from  the  labor,  in- 
crease, &c.  of  said  slaves,  to  go  to  the  said  Penelope  E.  duriD|i; 
her  natural  life  ;  should  said  life  terminate  before  that  of  said 
party  of  the  first  part,  then  said  slaves  to  descend  and  be  divi- 
ded among  the  bodily  heir  or  heirs  by  the  said  party  of  the 
first  part  of  the  said  Penelope  E.,  if  any,  and  should  there  be 
no  such  bodily  heir  or  heirs,  then  to  the  heirs  at  law  of  the  said 
party  of  the  first  part  as  aforesaid.  And  it  is  furthor  under- 
stood by  said  parties,  that  should  it  at  any  time  hereafter  be 
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necessary  to  dispose  of  said  negroes,  or  either  of  them,  or  their 
increase,  by  sale  or  otherwise,  with  the  consent  of  the  said 
Penelope  E.,  the  said  party  of  the  second  part  is  hereby  em- 
powered to  do  the  same,  provided  it  can  be  done  for  the  benefit 
or  interest  of  the  said  Penelope  E.,  and  before  the  death  of 
said  party  of  the  first  part.  In  testimony  whereof  we  have 
hereunto  set  our  hands,  and  affixed  our  seals,  the  day  and  date 
aforesaid. 

Bartley  L.  Cox,  [Seal.] 
James  Ramsay,  [Seal.]" 

This  deed  was  recorded,  but  not  in  the  mode  required  by  the 
law.  It  was  admitted  that  Bartley  L.  Cox  was  married  to  the 
said  Penelope  E.  at  the  execution  of  the  deed ;  that  they  lived 
together  as  man  and  wife  up  to  the  time  of  his  death,  which  was 
in  February,  1851  ;  that  he  died  leaving  no  child  or  children 
by  the  said  Penelope  E.,  who  survived  him,  and  was  then  liv- 
ing ;  that  the  slaves  specified  in  the  deed  remained  in  his  pos- 
session up  to  the  time  of  his  death  ;  that  after  the  death  of  said 
Cox  said  Ramsay  took  out  letters  of  administration  on  his  es- 
tate, returned  the  slaves  in  his  inventory  as  belonging  to  the 
estate,  hired  out  the  same,  and  took  notes  for  their  hire  payable 
to  himself  as  such  administrator ;  but  that  he  subsequently  ap- 
plied for  leave  to  amend  his  inventory  so  as  to  leave  out  said 
slaves,  and  leave  was  given  that  he  might  so  amend.  It  was 
also  admitted  that  he  applied  a  portion  of  the  hire  of  said 
slaves  to  the  payment  of  the  debts  due  by  said  Bartley  L.  Cox; 
that  there  had  been  no  reconveyance  of  said  slaves  by  Ramsay 
to  Bartley  L.  Cox,  and  that  if  the  slaves  specified  in  the  deed 
are  not  assets  of  the  estate,  the  same  is  insolvent,  but  if  assets, 
the  same  is  solvent  as  to  all  debts  which  had  been  presented. 

Upon  this  state  of  facts  the  court  charged  : 

1.  I'hat  said  slaves  were  not  assets  of  the  estate  of  Bartley 
L.  Cox  ; 

2.  That  upon  the  whole  evidence  the  jury  should  find  that 
the  estate  was  insolvent. 

There  were  other  charges  given,  and  also  sundry  charges 
requested  by  the  plaintiffs  in  error,  which  it  is  unnecessary  par- 
ticularly to  notice,  as  the  legal  questions  presented  are  consid- 
ered by  the  court  upon  the  second  charge  above  stated. 

The  charges  given  are  here  assigned  for  error. 
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Watts,  Judge  &  Jackson,  for  plaintifTti  in  error. 
N.  Harris,  contra. 

GOLDTHWAITE,  J. — The  principal  question  in  this  case 
is,  as  to  the  construction  of  the  deed  executed  by  Hartley  L. 
Cox  on  the  Ist  February,  1849 ;  and  we  are  clear  that  under 
it,  Mrs.  Cox  took  an  equitable  estate  in  the  slaves  conycyed, 
as  her  separate  estate,  the  legal  interest  being  in  the  trustee, 
Ramsay.  The  rule  is  settled  in  the  English  courts,  that  a  gift 
of  personal  chattels  by  the  husband  to  the  wife  will  be  support- 
ed in  equity,  to  the  exclusion  of  the  husband,  (Lucas  v.  Lucas, 
1  Atk.  270  ;)  as  wlvere  the  husband  transfers  stock  held  by  him, 
into  the  name  of  of  his  wife,  or  of  himself  apd  wife.—  (Rider  v. 
Kidder,  10  Ves.  760 ;  George  v.  The  Bank  of  England,  10 
Price  646  ;  and  see  also  Williams  v.  MauU,  20  Ala.  721,  730.) 
Upon  what  principle  are  gifts  of  this  character  supported,  un- 
less it  be  upon  the  presumption  that,  when  a  husband  gives  pro- 
perty to  his  wife,  he  intends^it  to  be  for  her  separate  use  ? — 
Here,  the  slaves  are  given  for  the  use,  benefit  and  behoof  of  the 
wife,  and  the  trustee  is  authorized  to  dispose  of  them  with  her 
consent.  How  can  the  slaves  be  given  for  the  use  and  benefit 
of  the  wife,  unless  it  is  intended  by  the  husband  that  the  wife 
should  have  the  benefit  of  them  1  If  the  donor  was  not  the 
husband,  the  case  would  be  different;  but  standing  in  that  posi- 
tion, the  language  of  the  deed  admits  of  but  one  construction. 
If  the  gift  Lad  been  directly  to  the  wife,  as  we  have  adready 
seen,  equity  would  sustain  it  against  the  husband,  as  divesting 
him  of  his  marital  rights,  and  here,  as  a  trustee  is  inter- 
posed, we  must  hold  that  he  takes  the  legal  title,  and  that  he 
holds  as  such  for  ihe  separate  use  of  the  wife. 

2.  It  is  insisted  by  the  defendant  in  error  that,  as  iul-  licni 
conveys  the  slaves  to  the  use  of  the  wife  "forever,"  the  subse- 
quent clause  which  limits  her  interest  to  a  life  estate  only,  must 
be  rejected  as  being  repugnant  to  the  preceding  clause,  and  in 
this  aspect  she  is  entitled  to  the  entire  beneficial  interest ;  but 
wc  do  not  think  this  position  -ustained.     The  strictness 

of  the  old  rule  in  relation  to  i\  pu^uancy,  has  been  essentially 
modified  by  the  later  decisions.  The  object  of  the  rule  itself 
could  only  have  been  to  ascertain  the  intention  of  the  parties, 
and  the  flagrant  injustice  which  must  too  frequently  result  from 
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its  rigid  observance,  has  led  judges  to  seek  that  intention  from 
the  whole  deed,  rather  than  from  particular  parts.  The  rule,  it 
is  true,  must  still  apply,  where  two  clauses  of  a  deed  are  utterly 
repugnant,  and  it  is  impossible  from  the  other  portions  of  the 
instrument  to  discover,  with  any  thing  like  certainty,  the  inten- 
tion of  the  parties  ;  but  where  that  is  clear  from  the  whole  deed, 
the  doctrine  of  repugnancy  has  no  application. — 4  Green.  Cruise, 
Title  32,  ch.  12,  §  26,  n.  1.  In  relation  to  the  deed  under 
consideration,  there  can  be  no  doubt  as  to  the  intent  of  the  donor 
to  confer  but  a  life  interest  upon  the  wife.  The  words  are  "  to 
hold  said  slaves  &c.  for  the  use"  &c.  "of  the  said  Penelope  E. 
forever  ;  Provided,  however,  that  the  title  or  property  in  said 
slaves  shall  be  and  remain  in  the  said  Ramsay,  for  the  use  &c. 
of  the  said  Penelope  E.  during  her  natural  life  only."  The 
natural  and  legitimate  office  of  a  proviso  is,  to  restrain  or  qualify 
some  matter  which  precedes  it ;  and  the  words  of  limitation  upon 
the  interest  of  the  wife,  as  they  are  found  in  the  proviso,  suffi- 
ciently indicate  the  intention  of  the  donor  to  confine  the  gift  to 
the  wife  to  the  term  of  her  natural  life.  But,  in  addition  to 
the  language  of  the  proviso,  we  have  the  limitations  over  upon 
the  termination  of  the  life  interest  :  the  donor  not  only,  in  ex- 
press terms,  limits  the  beneficial  interest  of  the  wife  to  her  life, 
but  he  also  makes  a  disposition  of  the  property  after  the  termi' 
nation  of  that  interest.  We  must,  if  possible,  so  construe  the 
deed  as  to  give  effect  to  these  limitations,  and  we  cannot  sustain 
them,  unless  we  support  the  proviso.  Wo  all  agree  that  under 
the  deed  the  wife  took  but  a  life  interest. 

The  only  remaining  question  upon  the  deed,  which  it  is  nec- 
essary to  determine,  is,  whether  Hartley  L.  Cox,  the  donor,  re- 
tained any  interest  in  the  slaves.  That  a  remainder  may  be 
limited  after  a  life  estate  in  personal  chattels  by  deed  is  well 
settled  by  the  American  decisions,  (Ilorno  v.  Gartman,  1  Branch 
63;  Duke  v.  Dyches,  2  Strobh.  Eq.  353;  Roberson  v.  Schley, 
6  Geo.  515  ;  Greer  v.  Boone,  5  B.  Mon.  554 ;)  and  that  a  con- 
tingent remainder  may  be  so  limited  l)y  deed,  has  been  decided 
by  this  court  in  Price  v.  Price,  5  Ala.  578,  and  Williamson  v. 
Mason,  at  the  present  term.  The  necessary  consequence  of  this 
doctrine,  in  its  application  to  personal  property  of  this  descrip- 
tion, is,  that  if  a  partial  disposition  is  made,  as  a  gift  for  life, 
with  a  limitation  over  upon  an  uncertain  event,  the  donor,  upon 
100 
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the  determination  of  the  particular  estate,  is  entitled  to  the 
property,  if  the  contingency  has  become  impossible.  In  other 
words,  a  quasi  reversionary  interest  in  personal  property  results 
from  the  rule,  which  allows  the  interest  which  the  owner  has  in 
that  species  of  property  to  be  divided  into  distinct  parts,  and 
limited  in  futuro. 

In  the  present  case,  the  legal  title  in  the  slaves  is  transferred 
to  Ramsay,  to  hold  for  the  life  of  Mrs.  Cox,  remainder  over  to 
the  heirs  of  her  body  by  the  grantor  living  at  her  death  ;  and 
the  deed  also,  by  a  subsequent  clause,  declares,  in  effect,  that  in 
case  of  the  death  of  Mrs.  Cox,  leaving  no  such  heirs  surviving 
her,  "  the  title  and  property  in  said  slaves"  shall  revert  to  the 
grantor  if  living,  and  if  dead  "  shall  descend  to  his  heirs." — 
The  limitation  over  to  thv  heirs  of  Mrs.  Cox  is  not  too  remote, 
as  it  is  restricted  to  the  particular  heirs  who  may  be  living  at 
the  time  of  her  death,  (Kealing  v.  Reynolds,  1  lay  80  ;  Fos- 
dick  v.  Cornell,  1  Johns.  440 ;)  and  as  the  event  upon  which  the 
slaves  are  limited  is  uncertain  in  its  nature,  it  is  simply  a  con- 
tingent disposition  of  personal  property. 

The  subsequent  clause  of  the  deed,  which  declares,  in  effect, 
that  in  case  of  the  death  of  Mrs.  Cox,  leaving  no  heirs  of  her 
body  by  the  grantor  surviving  her,  "  the  title  and  property  in 
said  slaves"  shall  revert  to  the  grantor  if  living,  and  if  dead 
"shall  descend  to  his  heirs,"  was,  as  we  think,  inserted  with  the 
view  of  accomplishing  that  which  the  law,  under  the  rules  we 
have  laid  down,  would  have  done  had  it  been  omitted.  The  ob- 
ject cf  the  donor  was  simply  to  secure  to  himself  the  slaves  and 
their  increase,  at  the  termination  of  the  life  interest,  if  the  con- 
tingency upon  which  he  was  to  be  divested  of  his  entire  interest 
in  the  property  had  not  then  occurred,  or,  in  case  he  was  not 
then  living,  that  the  slaves  should  pass  as  other  property  of  the 
like  nature  would  have  passed  by  his  death.  We  base  our  con- 
struction on  the  use  of  the  word  ^'descend,"  which,  although  in 
strictness  it  has  no  application  to  personal  property,  may  be  re- 
garded as  expressive  of  the  intention  of  the  donor,  that  those 
who  were  entitled  to  the  property  were  to  take  by  the  act  of  the 
law,  rather  than  by  the  act  of  the  party — by  limitation,  rather 
than  by  purchase.  It  is,  in  fact,  precisely  the  same,  as  if  the 
deed  had  provided  that,  upon  the  failure  of  the  contingency,  the 
property  should  revert  to  the  grantor  and  his  heirs. 
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It  results  from  the  view  we  have  taken,  that  the  reversionary 
right  of  property  expectant  upon  the  determination  of  the  life 
interest  in  the  slaves,  passed  to  the  administrator  of  the  gran- 
tor ;  that  this  right  was  assets  in  his  hands,  and  should  have 
been  returned  in  his  inventory ;  and  that  the  second  charge 
given  by  the  court  was  erroneous. 

As  the  case  must  be  remanded,  it  may  be  proper  to  add,  that 
returning  the  slaves  in  the  inventory  and  taking  notes  for  their 
hire  payable  to  the  administrator  as  such,  did  not  estop  him 
from  amending  the  inventory  in  conformity  with  the  real  facts. 

The  judgment  is  reversed,  and  the  cause  remanded. 


McELHANEY  vs.  FLYNN. 

1.  An  execution  in  the  name  of  "Henry  W.  Collier,  use  of  officers  of  court," 
is  not  void,  but  furnishes  a  protection  to  the  officer  levying  it,  if  issued  by 
a  court  of  competent  jurisdiction;  the  words  "use  of  officers  of  court" 
may  be  rejected  as  surplusage. 

Error  to  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  Alex.  McKinstrv. 

C.  W.  Rapier,  for  plaintiff  in  error  : 

The  execution  was  not,  on  its  face,  a  nullity.  Collier  is  the 
nominal  plaintiff,  nor  can  it  be  intended  that  he  was  other  than 
an  inofficial  person. — Chapman  v.  Spence,  22  Ala.  588.  The 
execution  being  issued  by  a  competent  officer,  and  purporting  on 
its  face  to  be  legal,  the  constable  might  justify  under  it. — 3 
Por.  257  ;  5  Wend.  170. 

Geo.  N.  Stewart,  contra  : 

The  execution  was  void  for  want  of  legal  parties.  The  per- 
sons for  whose  use  a  suit  is  brought,  are  the  true  parties  in  in- 
terest, and  are  made  liable  for  costs  by  law.  The  "  officers  of 
court"  are  not  a  corporation;  no  judgment  can  be  rendered  for 
them  or  against  them.     No  motion  to  quash  the  execution  could 
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havo  been  made,  none  was  necessary  ;  there  was  no  party  to 
serve  the  notice  on. — 11  Ala.  741 ;  7  ib.  156. 

CHILTON,  C.  J. — This  was  a  proceeding  commenced  by 
warrant  before  a  justice  of  the  peace  by  Flynn  against  McEl- 
haney,  for  seizing  and  detaining  a  gun.  The  justice  rendered 
judgment  for  the  plaintiff  for  twenty  dollars,  from  which  defen- 
dant appealed  to  the  City  Court  of  Mobile,  and  the  plaintiflf 
there  filed  his  statement,  claiming  twenty  dollars  as  damages  on 
account  of  the  alleged  trespass.  The  parties  mutually  agreed 
to  submit  the  case  to  a  jury  ;  and  the  court  said  to  the  jury,  if 
the  case  was  thus  submitted  to  them,  they  w^ould  not  be  limited 
in  their  finding  to  twenty  dollars,  but  might  find  the  actual 
damage  the  plaintiff  had  sustained.  The  case  was  accordingly 
submitted,  and  the  jury  found  thirty-five  dollars  for  the  plain- 
tiff. 

The  defendant  below  justified  seizing  the  gun  under  an  execu- 
tion issued  by  one  Fisher,  a  justice  of  the  peace  for  Mobile 
County,  in  favor  of  "  Henry  W.  Collier,  use  of  the  officers  of 
court"  against  Flynn,  for  the  sum  of  $11  10,  which  was  duly 
placed  in  his,  the  said  McElhaney's,  hands,  to  be  levied  and 
collected,  he  being  a  constable  in  said  county.  The  City  Court 
held,  that  the  execution,  being  for  the  use  of  the  officers  of 
court,  was  void,  and  furnished  no  protection  to  the  officer. 

We  are  of  opinion  that  the  court  mistook  the  law  in  holding 
that  the  execution  was  void.  There  were  parties  to  it ;  Collier 
was  the  plaintiff,  and  Flynn  the  defendant,  and  although  it  re- 
cites that  it  was  for  the  use  of  "  officers  of  court,"  yet  these 
words  may  be  rejected  as  suplusage,  and  the  execution,  which 
is  amendable,  might  well  stand.  We  cannot  then  pronounce 
that  it  is  void  upon  its  face,  and  although  it  may  be  irregular, 
yet,  being  issued  by  a  court  of  competent  jurisdiction,  it  fur- 
nishes a  protection  to  the  officer  executing  it. 

As  this  view  will  probably  be  decisive  of  the  case,  it  is  deem- 
ed needless  to  decide  the  remaining  question  raised  by  the  in- 
struction to  the  jury. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


JUNE  TERM,  1853.  821 


Carr'8  Executor  v.  Wyley. 


CARR'S   EXECUTOR  vs.    WYLEY. 

1.  A  guaranty  of  a  third  person,  given  by  plaintiff  at  request  of  defendant, 
is  not  a  moral  but  a  valuable  consideration,  especially  when  connected 
with  an  express  promise  of  indemnity. 

2.  The  condition  of  a  bond  was  as  follows  :  "  Whereas  the  said  C.  (obligee) 
guarantied  for  one  J.  W.  W.  on  his  bid  for  currying  the  mail  on  route  3315, 
from  Gainsville  to  Spring  Place,  in,  through  and  by  said  W's  (obligor's) 
influence  and  persuasion,  which  contract  the  said  J.  W.  W.  has  refused  to 
execute:  Now,  if  said  W.  does  and  will  stand  between  said  C.  and  the 
General  Post  Office  Department,  so  that  said  C.  has  no  more  trouble  and 
expense,  and  releases  said  C.  from  all  responsibility  in  said  matter,  then 
the  above  bond  to  be  void"' :  Held,  that  the  bond  was  not  void  for  uncer- 
tainty, the  condition  being  that  the  obligor  would  indemnify  the  obligee 
against  his  guaranty  of  the  mail  contractor  which  had  been  given  at  the 

,    obligor's  request. 

3.  An  action  of  debt  lies  on  a  bond  conditioned  that  the  obligor  shall  in- 
demnify the  obligee  against  his  guaranty  of  a  third  person  which  had  been 
given  at  the  obligor's  request. 

4.  A  foreign  executor  may  sue  in  the  courts  of  this  State;  and  if  he  makes 
profert  of  his  letters,  the  effect  is  the  same  as  if  they  were  set  out  in  the 
declaration,  although  he  does  not  aver  in  what  State  they  were  granted. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

Debt  by  Ezekiel  McCravey,  as  executor  of  Kinchen  Carr,  de- 
ceased, against  Walton  Wyley,  upon  a  bond  payable  to  said 
Carr.  The  declaration  concludes  with  a  profert  of  plaintiflF's 
letters  testamentary.  The  defendant  craved  oyer  of  the  bond 
and  condition,  and  of  said  letters  testamentary,  and  demurred, 
"  in  short  by  consent,  to  the  precedent  matter  and  declaration." 
The  condition  of  the  bond,  as  set  out  on  oyer,  was  as  follows  : 
"  The  condition  of  the  above  bond  or  obligation  is  such,  that 
whereas  the  said  Carr  guarantied  for  said  John  W.  Walker  on 
his  bid  for  carrying  the  mail  on  route  3315,  from  Gainsville  to 
Spring  Place,  in,  through  and  by  said  Wyley's  influence  and  per- 
suasion, which  said  contract  the  said  John  W.  Walker  has  re- 
fused to  execute  ;  Now,  if  the  said  Wyley  does  and  will  stand 
betwixt  the  said  Carr  and  the  General  Post  OflSce  Department, 
PC  that  the  said  Carr  has  no  more  trouble  and  expense,  and  re- 
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leases  the  said  Carr  from  all  responsibility  and  damage  in  said 
matter,  then  the  above  bond  to  be  void,"  &c.  The  letters  tes- 
tamentary wliich  were  set  out,  were  granted  in  Georgia. 

The  court  sustained  the  demurrer,  and  plaintiff  took  a  non- 
suit. The  ruling  of  the  court  upon  the  demurrer  is  now  assigned 
for  error. 

White  &  Parsons,  for  plaintiff  in  error  : 

1.  We  insist  that  debt  is  a  proper  remedy  "  on  bonds  condi- 
tioned for  the  payment  of  money,  or  the  performance  of  any 
other  act,  by  or  against  the  parties  and  their  personal  represen- 
tatives."—! Chitty'sPl.  109;  Herndon  v.  Forney,  4  Ala.  243. 

2.  Where  plaintiff  'a  act  is  procured  by  the  defendant's  re- 
quest, a  subsequent  promise  is  not  a  naked  one. — Chitty's  Con. 
62 ;  1  Smith's  Leading  Cases  167,  and  cases  cited;  Com.  Dig. 
Ac.  Con.  B.  1312;  1  Saunders  264  note  1  ;  Lord  Suffield  v. 
Bruce,  2  Stark.  R.  175  ;  1  Roll's  Ab.  27,  49;  Child  v.  Mose- 
ly,  8  Term  R.  610  ;  Stokes  v.  Lewis,  1  Term  R.  20;  Hayes  v. 
Warner,  2  Str.  933;  Dumford  v.  Mcster,  5  M.  &  S.  446;  Liv- 
ingston v.  Roper,  1  Caints  584  ;  Comstock  v.  Smith,  7  Johns. 
87,  and  cases  cited  in  note;  Parker  v.  Crane,  6  Wend.  647. 

Again ;  "  where  the  consideration  is  executed,  unless  there 
has  been  an  antecedent  request,  no  action  is  maintainable  upon 
the  promise,  for  a  request  must  be  laid  in  the  declaration  and 
proved,  if  put  in  issue  at  the  trial.'^— Child  v.  Mosely,  8  Term 
Rep.  610;  Stokes  v.  Lewis,  1  Term  Rep.  20;  Naish  v.  Tat- 
lock,  2  H.  Black.  319 ;  Hayes  v.  Warner,  2  Str.  933  ;  Rich- 
ardson v.  Hall,  1  B.  &  B.  50. 

It  will  be  tound  on  examining  the  condition  of  the  bond  that 
it  acknowledges  "Carr  guarantied  for  Walker  in,  through  and  by 
the  said  Wyley's  influence  and  persuasion,"  and  this  express 
promise  is  founded  on  that  fact,  and  it  brings  the  case  fully  up 
to  the  rule  laid  down  in  the  above  cases.  It  is  not  necessary 
that  the  defendant  should  have  requested  plaintiff  to  do  some 
act  beneficial  to  him,  in  order  to  support  a  pro|uise  to  pay,  sub- 
sequently made. 

As  to  moral  obligation  being  flufiBcient  consideration  for  sub- 
sequent express  promise,  see  Vance  v.  Wells,  6  Ala.  737;  Same 
V.  Same,  8  ib.  399;  Harris  v.  Davis,  1  ib.  257;  Westmoreland 
V.  Davis,  1  ib.  299  ;  Barron  v.  Vantvert,  13  ib.  232. 
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Rice  &  Morgan,  contra  : 

1.  The  instrument  sued  on,  and  set  out  fully  on  oyer  in  the 
demurrei*,  was  executed  in  Georgia.  No  averment  is  made  as 
to  any  statute  law  of  Georgia.  The  common  law  is  presumed 
to  be  in  force  there,  and  by  the  common  law  the  said  instrument 
is  void  for  uncertainty,  and  also  for  want  of  sujBicient  consider- 
ation. It  is  nudum  pactum. — Beall  &  Co.  v.  Ridgway,  18  Ala. 
117  ;  Hclt  V.  Robinson,  21  ib.  106  ;  Kirksey  v.  Kirksey,  8  ib. 
131- ;  Duncan  v.  Hall,  9  i6. 

2.  A  mere  moral  obligation,  though  coupled  with  an  express 
promise,  is  not  a  sufficient  consideration  to  support  a  bill,  note 
or  bond  between  the  same  parties.  An  express  promise  can 
only  revive  a  precedent  good  consideration,  which  might  have 
been  enforced  at  law  through  the  medium  of  an  implied  prom- 
ise, had  it  not  been  suspended  by  some  positive  rule  of  law;  but 
can  give  no  original  cause  of  action,  if  the  obligation  on  which  it 
is  founded  never  could  have  been  enforced  at  law. — Nash  v. 
Russell,  5  Barb.  S.  C.  R.  556 ;  21  Ala.  106 ;  7  Conn.  57  ;  11 
Adolph.  &  Ellis  438  ;  3  Bos.  &  Puller  249,  note  A  ;  7  Term 
Rep.  348.  There  was  no  legal  obligation — no  legal  considera- 
tion. A  legal  obligation  is  "one  inferable  by  law.*' — 5  Barb. 
S.  C.  R.  558,  supra;  18  Ala.  Il7,  supra. 

3.  It  is  clear  that,  until  the  bond  was  executed,  Wyley  was 
not  legally  liable  in  any  manner  to  Carr,  If  there  was  any  con- 
sideration, it  was  *'a  past  consideration."  The  consideration 
of  the  bond  is  recited  and  shown  in  the  condition  thereof,  to-wit: 
that  Carr  had  previously  guarantied  Walker's  bid  "in,  through 
and  by  said  Wyley's  influence  and  persuasion,"  which  said  con- 
tract Walker  had  previously  refused  to  execute.  This  consid- 
eration being  thus  shown  by  the  bond,  and  being  set  forth  on 
oyer  and  demurrer,  and  being  insufficient,  the  court  was  author- 
ized to  sustain  the  demurrer. — 14  Ala.  23. 

4.  A  "  bid  for  carrying  the  mail  on  route  3315,  from  Gains- 
ville  to  Spring  Place,"  is  not  a  contract.  Nothing  else  like  a 
contract  by  Walker,  is  shown  by  the  bond.  Yet  the  bond  says: 
"  which  said  contract  the  said  J.  W.  Walker  has  refused  to  ex- 
ecute." Parol  evidence  cannot  be  received  to  add  to  or  vary 
the  provisions  of  the  bond.  The  bond  itself,  without  parol  ev- 
idence which  does  add  to  or  vary  it,  is  wholly  uncertain,  if  not 
senseless  and  unmeaning.  It  must,  for  this  uncertainty,  be  held 
void. 
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6.  But  if  the  bond  is  not  void  for  uncertainty,  what  does  it 
mean?  The  bond  provides  that  it  shall  be  void  "if  the  said 
Wyley  does  and  will  stand  betwixt  the  said  Carr  and  the  Gener- 
al Post  OflRco  Department,  so  that  the  said  Carr  has  no  more 
trouble  and  expense,  and  releases  the  said  Carr  from  all  respon- 
sibility in  said  matter."  Now  what  is  meant  by  the  words 
*'said  matter"?  There  is  nothing  in  the  bond  to  which  those 
words  can  refer,  except  the  guaranty  of  Carr  for  Walker  on  his 
bid  for  carrying  the  mail.  If  the  bid  was  the  "said  matter," 
then  Walker  had  the  right  to  "refuse  to  execute"  it  at  any 
time  before  its  acceptance,  for  no  bid  is  binding  until  accepted. 

6.  If  any  action  can  be  maintained  on  said  bond,  it  is  cove- 
vant,  not  debt. 

7.  The  plaintiff  makes  profert  of  his  letters  testamentary  in 
his  declaration,  hut  does  not  aver  in  what  State  his  letters  were 
granted.  The  legal  implication  from  his  declaration  is,  that  his 
letters  were  granted  in  Alabama,  where  he  sues  ;  but  on  oyer 
and  demurrer,  it  appears  his  letters  were  granted  in  Georgia. 

GOLDTHWAITE,  J.— It  is  true  that  a  mere  moral  obliga- 
tion, although  coupled  with  an  express  promise,  is  not  a  sufl5- 
cient  consideration  to  support  a  contract,  (Story  on  Prom. 
Notes  §  185,)  but  a  moral  obligation,  in  this  sense,  we  under- 
stand to  be  one  which,  if  connected  with  an  express  promise  to 
pay  at  the  time  of  its  creation,  could  not  have  been  enforced  for 
the  want  of  a  sufficient  consideration  alone,  and  not  from  any 
defence  which  the  law  would  allow,  but  not  require,  the  party 
against  whom  it  existed  to  assert. — Story  on  Prom.  Notes 
185;  Story  on    Bills  of  Exchange  §  182,  and  cases  there  cited. 

In  the  present  case,  the  condition  of  the  bond  recites,  that 
the  guaranty  was  given  "  in,  through  and  by  the  influence 
and  persuasion"  of  the  testator  of  the  defendant  in  error,  which 
is,  in  legal  effect,  equivalent  to  its  being  given  at  his  request. — 
The  consideration,  therefore,  of  the  contract  sued  en,  is  the 
guaranty  of  a  third  person  given  by  the  plaintiff  in  error  at  the 
request  of  the  testator  of  the  defendant  in  error,  and  this,  es- 
pecially when  connected  with  an  express  promise  of  indemnity, 
by  the  party  at  whose  request  the  responsibility  Avas  assumed, 
is  not  amoral,  but  a  valuable  consideration. —  Brown  v.  Adams, 
1  Stew.  51 ;  Chapin  v.  Merrett,  4  Wend.  657  ;  Chitty  on  Bills 
74  ♦,  Story  on  Prom.  Notes  ^  186. 
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But  it  is  said  the  bond  is  void  for  uncertainty.  The  condition 
of  the  bond  is  in  these  words :  "  That  whereas  the  said  Carr 
guarantied  for  John  W.  Walker,  on  his  bid  for  carrying  the 
mail  on  route  3315  from  GainsviUe  to  Spring  Place,  in,  through 
and  by  said  Wyley's  influence  and  persuasion,  which  said  con- 
tract the  said  J.  VV.  Walker  has  refused  to  execute  :  Now,  if 
said  Wyley  does  and  will  stand  betwixt  the  said  Carr  and  the 
General  Post  Office  Department,  so  that  the  said  Carr  has  no 
more  trouble  and  expense,  and  releases  the  said  Carr  from  all 
responsibility  and  damage  in  said  matter,  then  the  above  bond 
to  be  void."  The  instrument  certainly  is  not  technically  drawn, 
but,  had  it  been  ever  so  technical,  we  doubt  if  the  intention  of 
the  partios  would  have  been  any  clearer.  That  the  word  "bid" 
was  used  for  "contract"  is  evident  from  the  subsequent  use  of 
the  last  word,  and  "said  matter"  in  the  conclusion  of  the  in- 
strument can  legitimately  refer  to  nothing  else  than  the  guaranty 
of  the  contract  of  Walker  by  the  obligee.  The  plaintiff  in  er- 
ror had,  at  the  request  of  the  obligor,  guarantied  the  contract  of* 
Walker  for  conveying  the  mail  on  the  route  designated,  and  the 
latter  having  failed  to  comply  with  his  undertaking,  the  stipulation 
of  the  other  party  is,  to  stand  between  the  obligee  and  the  Post 
Office  Department  for  all  damages  growing  out  of  his  guaranty. 

The  other  objections  taken  to  the  declaration  may  be  briefly 
disposed  of.  Debt  can  be  sustained  on  a  bond  like  this,  (1  Chit- 
ty's  PI.  109  ;  Herndon  v.  Forney,  4  Ala.  243,)  and  the  foreign 
executor,  under  our  statute,  (Clay's  Dig.  227,)  has  the  right  to 
prosecute  his  action  in  our  courts.  The  effect  of  the  profert  of 
the  letters  testamentary  is,  to  bring  them  into  court,  and  oper- 
ates precisely  the  same  as  if  they  had  been  set  out  in  the  dec- 
laration. 

It  follows  from  these  views,  that  the  court  below  erred  in  sus- 
taining the  demurrer;  the  non-suit  must,  therefore,  be  set  aside, 
the  judgment  reversed,  and  the  cause  remanded. 
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HANNA,  adm'b,  vs.  PRICE  et  al. 

1.  To  authorize  a  summary  judgment  against  the  sureties  of  an  adminiatra* 
tor,  the  record  must  shovr  the  judgment  against  the  administrator,  the 
bond  by  which  the  sureties  have  become  liable,  the  issue  of  an  execution 
on  the  judgment  against  the  administrator,  and  its  return  "no  property 
found." 

2.  A  memorandum  in  the  band-writing  of  the  clerk,  on  the  margin  of  the 
execution  docket,  is  not  evidence  of  the  issue  and  return  of  an  execution, 
unless  its  existence  at  one  time  and  subsequent  loss  are  first  proved. 

8.  A  decree  of  the  Orphans'  Court  rendered  prior  to  the  passage  of  the  net 
of  1846,  in  favor  of  an  administrator  de  bonis  non  against  a  precetling  ad- 
ministrator, for  moneys  received  in  the  course  of  administration  and  un- 
accounted for,  is  not  merely  voidable,  but  void. 

Error  to  the  Court  of  Probate  of  Benton. 

This  was  a  proceeding  by  supersedeas  in  the  court  below,  at 
the  instance  of  Williams,  one  of  the  defendants  in  error,  by 
way  of  petition,  praying  that  a  certain  execution  in  favor  of 
the  plaintiff  in  error,  and  against  the  defendants,  might  be  su- 
perseded and  quashed.  The  petition  presents  the  following 
grounds  as  a  predicate  for  its  prayer  :  It  sets  out  the  execution 
then  running,  in  which  said  execution  it  is  recited  that  it  is 
issued  on  a  judgment  or  decree  of  the  Orphans'  Court  of  Ben- 
ton County,  rendered  on  the  17th  day  of  January,  1845,  at  a 
special  term  of  said  Orphans'  Court,  for  the  sum  of  $620  24 
in  favor  of  the  plaintiff  in  error,  and  against  Wm.  C.  Price, 
ex  officio  administrator  of  the  estate  of  James  Riddle,  deceased, 
and  against  the  petitioner  and  one  Haynes,  as  his  sureties  on 
his  oflBcial  bond  as  sheriff  of  Benton  County.  The  petition  de- 
nies the  truth  of  the  recitals  of  the  execution,  and  alleges  that 
there  is  no  such  judgment  in  existence  as  the  one  recited,  but 
that  the  judgment  was  against  Price  alone,  and  not  against  him 
and  his  sureties. 

It  denies  that  any  execution  was  ever  regularly  issued  on 
said  judgment  against  said  Price,  and  returned  "no  property 
found"  as  to  him,  so  as  to  authorize  a  statutory  judgment  and 
execution  against  his  sureties  on  said  judgment;  states  that, 
on  the  margin  of  said  judgment  or  decree  appear  certain  entries, 
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as  follows  :  ''Ft.  fa.  April  22,  1^45,  to  W.  J.  Willis,  sheriif." 
"Fi.  fa.  returned  'no  property  found,'  April  25th,  1845." 
''Alias  Ji.  fa.  issued  28th  April,  1845,  to  W*  J.  Willis,  sheriff, 
against  sureties."  ""Pluriesfi.fa.  issued  Dec.  4, 1845,  to  W.  J. 
Willis."  ''Pluries  returned  'no  property  found,'  Jan.  17, 1846.'' 
"  Alias  pluries  fi.  fa.  issued  19th  December,  1850,  to  C.  Sub- 
lett,  sheriff."  But  it  denies  that  said  entries  are  evidence  of 
an  actual  issue  and  return  of  said  executions,  and  that  no  other 
evidence  of  said  issue  and  returns  appear  of  record  than  as 
above  stated  ;  alleges  that,  if  executions  were  in  fact  issued  on 
said  judgment,  they  were  irregularly  issued,  and  void  as  to  the 
sureties  of  said  Price. 

The  petition  further  alleges,  that  the  judgment  rendered 
against  Price,  the  principal,  being  in  favor  of  the  plaintiff  in 
error  as  administrator  de  bonis  non,  and  not  in  favor  of  the 
heirs  or  distributee^  of  the  estate,  is  void,  as  there  was  at  the 
date  of  said  judgment  no  law  iauthorizing  the  court  to  render 
such  a  judgment  in  favor  of  said  plaintiff  in  error,  and  there- 
fore an  execution  issued  on  said  judgment,  as  against  the  peti- 
tioner and  said  Haynes,  sureties  of  said  Price,  is  also  wholly  void. 
The  petition  further  alleges,  that  the  claim  sought  to  be  en- 
forced against  the  sureties  by  the  execution  is  barred  by  the 
statute  of  limitations  of  six  years,  as  more  than  that  space  of 
time  has  elapsed  since  the  liability,  if  any,  accrued  by  reason 
of  the  default  of  the  said  Price  ;  and  further,  that  the  plaintiff 
in  error  has  made  a  final  settlement  of  the  estate,  and  been  dis- 
charged from  any  and  all  liability  on  account  of  said  judgment 
or  decree  against  the  said  Price,  and  therefore  he  is  not  the 
proper  party  to  enforce  the  liability  against  the  sureties  of  said 
Price,  if  any  such  liability  exists,  but  that  the  heirs  or  distrib- 
utees of  the  estate  of  the  said  Riddle  are ;  and  for  these  rea- 
sons he  prays  that  the  execution  be  superseded  and  quashed. 

The  plaintiff  in  error  demurred  generally  to  the  petition,  and 
also  particularly  to  each  portion  of  said  petition  setting  out  a 
separate  and  distinct  ground  for  quashing  the  execution.  These 
deinurrers  were  overruled  ;  and  on  the  trial  a  bill  of  exceptions 
was  taken,  from  which,  as  well  as  from  the  agreement  of  coun- 
sel, the  following  facts  appear  : 

On  the  17th  day  of  January,  1845,  a  judgment  was  rendered 
in  favor  of  the  plaintiff  in  error,  as  administrator  de  bonis  nofi 
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of  the  estate  of  Riddle,  and  against  said  Price,  as  adiDinis- 
trator  ex  officio  as  sheriff  of  Benton  County,  for  the  sum  of 
$620  2:i.  Then  there  was  read  in  evidence  the  entries  above 
recited,  of  the  issue  and  returns  of  the  several  executions  as 
above  recited,  proved  to  be  in  the  hand-writing  of  the  person 
who  was  clerk  of  the  Orphans'  Court  of  Benton  County  at  the 
time  the  same  purport  to  have  been  made.  It  was  proved  that 
the  original  execution  was  lost.  There  was  also  produced  and 
read  in  evidence  what  purports  to  be  a,  pluries  Ji.  fa.^  dated  the 
4th  December,  1845,  against  all  of  the  defendants.  Price,  Will- 
iams and  Haynes,  and  reciting  a  judgment  existing  in  said 
court  against  all  of  said  defendants ;  and  also  the  alias  pluries 
Ji.  fa.  which  is  the  one  sought  to  be  superseded  and  quashed. 
The  facts  agreed  upon  between  counsel  are  :  That  the  defend- 
ants, Williams  and  Haynes,  became  the  sureties  of  said  Price, 
as  sheriff  of  Benton  County,  on  the  29th  day  of  July,  1849  ; 
that  said  bond  was  duly  approved,  and  is  to  be  considered  as  in 
evidence  j  that  said  Price  acted  as  sheriff  under  said  bond,  until 
the  expiration  of  his  term  of  oflBce,  which  was  the  4th  of  March 
1842,  when  his  connexion  with  the  estate  of  Riddle,  of  which 
he  had  been  ex  officio  administrator,  ceased  ;  Price  had  been 
sheriff  of  Benton  County  before  the  defendants,  Williams  and 
Haynes,  became  his  sureties,  and  on  the  26th  day  of  December, 
1839,  he  was,  as  said  sheriff,  appointed  administrator  with  the 
will  annexed  of  the  said  James  Riddle,  deceased,  and  had  acted 
as  such  continuously  from  that  date  until  the  4th  of  March, 
1842,  when  he  ceased  to  be  sheriff  of  said  county.  The  judg- 
ment against  the  said  Price  in  favor  of  the  plaintiff  in  error  as 
administrator  de  bonis  non,  rendered  the  17th  January,  1845, 
was  for  moneys  collected  by  the  said  Price  as  such  administra- 
tor and  not  paid  over  or  accounted  for  in  any  manner  what- 
ever. 

The  court  below  quashed  the  execution  on  the  above  evi- 
dence, and  the  plaintiff  in  error  here  assigns  for  error  the  ruling 
of  the  court  in  rendering  said  judgment,  and  also  the  overruling 
of  the  several  demurrers  to  the  petition  for  the  supersedeas. 

A.  J.  Walker,  for  plaintiff  in  error : 
The  petition  does  not  set  forth  any  facts  showing  the  illegali- 
ty of  the  execution.    The  mere  fact  that  there  was  no  judg<> 
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ment  of  record  against  the  sureties,  is  insuflBcient  to  authorize 
a  supersedeas,  because  there  may  be  an  execution  against  the 
principal  and  his  sureties,  in  the  absence  of  a  judgment  of  re- 
cord corresponding  as  to  parties  with  the  execution.  The  offi- 
cer issuing  the  fi.  fa.  must  be  presumed  to  have  acted  legally  : 
it  must  be  presumed  that  oe  had  the  authority  prescribed  by 
the  statute  for  the  issue  of  the  process.  The  onus  is  on  the  pe- 
titioner, to  show  that  the  clerk  had  not  authority  for  his  act. 
Hence,  the  averment  that  there  was  no  judgment  of  record,  is 
not  enough  :  it  does  not  negative  the  existence  of  the  facts  which 
constitute  the  statutory  judgment,  and  which  must  bo  presumed 
to  exist.  The  law  do^s  not  require  a  recital  in  the  execution  of 
the  facts  which  authorize  its  issue — Clay's  Dig.  305  §  25  ;  16 
Ala.  368;  3  ih.  285;  12t6.  561. 

The  averments  that  no  legal  execution  had  issued  within  a 
year  and  a  day,  and  that  petitioner  was  satisfied  the  executions 
were  not  legally  returnable,  must  be  disregarded,  because  they 
are  conclusions,  not  facts.  The  petition  does  not  state  that 
the  execution  against  Price,  the  principal,  was  returnable  into 
the  Orphans'  Court :  the  statement  is,  that  it  was  the  custom 
of  the  clerk,  in  similar  cases,  to  issue  executions  returnable  into 
the  Orphans'  Court. 

The  absence  of  liability  caonot  be  inferred,  in  favor  of  Will- 
iams and  Haynes,  because  they  became  the  sureties  of  Price 
two  years  a'ter  his  appointment  as  administrator.  Notwith- 
standing that  fact,  his  default]may  hav3  taken  place  after  they 
became  his  sureties,  and  in  that  event  they  would  be  liable. 

The  judgment  against  Price  was  voidable,  not  void.  It 
might  have  been  reversed  on  error,  because  not  rendered  in  fa- 
vor of  the  person  designated  by  law  ;  but  the  court  had  juris- 
diction of  the  parties  and  subject  matter,  and  hence  its  judg- 
ment is  simply  voidable.  The  statute  authorizing  executions 
against  the  sureties  of  administrators,  does  not  prescribe  the 
plaintiff:  the  only  pre-requisites  are,  a  decree  on  final  settlement 
and  a  return  of  nulla  bona  against  the  principal. — 6  Porter  219; 
19  Ala.  228  ;   U  ih.  579  ;  Clay's  Digest  305  §  45. 

The  bar  of  the  statute  of  limitations  of  six  years  is  not  shown 
by  the  averment  and  proof  that  Price's  office  expired  six  years 
before  the  issue  of  the  particular  execution  sought  to  be  super- 
seded,  as  previous  executions  had  issued.     The  plea  of  the 
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Statute  cannot  be  sustained  by  proof  of  the  expiration  of  six 
years  before  the  issue  of  tbo  pluries.  It  might  bo  otherwise,  if 
six  years  had  ehipsed  before  tlie  return  of  nulla  bona  on  the  exe- 
cution against  liira.  The  return  ot  nulla  bona  on  the  execution 
against  the  principal,  perfected  a  judgment  against  the  sureties; 
and  they  must  show  that  t!ie  bar  was  complete  at  the  date  of 
the  return  of  nulla  bona,  because  on  that  day  there  was  a  judg- 
ment against  them. — Thompson  v.  Bondurant,  15  Ala.  351  ; 
Clay's  Digest  304. 

'J'he  statute  of  limitations  of  six  years  does  not  apply  in  be- 
half of  a  sheriflf 's  sureties,  as  to  his  defaults  as  administrator. 
When  the  sheriff  is  appointed  administrator,  his  official  bond 
becomes  an  administration  bond,  it  is  not  the  bond  of  a  "public 
oflScer,"  for  this  purpose.  Otherwise,  the  security  provided  for 
those  interested  in  estates  administered  by  the  sheriff,  is  less 
than  the  security  provided  in  other  cases.  The  statute  says, 
that  judgment  may  be  rendered  on  his  bond  "in  the  same  man- 
ner as  on  other  bonds  of  administrators."— Digest  222  §  10, 
329  §  91. 

John  T.  Morgan,  contra  : 

The  order  appointing  Price  administrator  does  not  show  that 
he  was  sheriff  of  Benton  County. 

There  is  no  evidence  in  the  record  that  his  term  of  office  had 
expired  before  Hanna  was  appointed,  or  that  he  had  been  re- 
moved. This  is  fatal  to  the  jurisdiction  of  the  court  :  it  could 
not  appoint  Hanna,  until  Price  was  removed,  or  his  letters  in 
some  way  revoked. 

The  court  had  no  jurisdiction  to  render  a  judgment,  and 
award  an  execution,  in  favor  of  an  administrator  de  bonis  non, 
in  January,  1845,  and  the  act  of  1846  has  no  effect  to  cure  the 
proceeding. — Price  v.  Simmons,  13  Ala.  750  ;  Willis  v.  Willis, 
9  Ala.  722.  The  money  collected  by  Hanna  would  not  be  as- 
sets in  his  hands,  especially  as  he  had  made  final  settlement  be- 
fore the  Ji.  fa.  issued. 

The  sureties  of  Price  can  make  the  question  of  jurisdiction. 
The  motion,  as  to  them,  does  not  come  up  collaterally,  but  di- 
rectly. This  is  the  first  opportunity  they  have  had  to  contest 
their  liability,  and  the  proceeding  is  in  the  nature  of  a  suit  as 
against  them.     This   being   a  summary,   statutory  proceeding, 
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every  fact  necessary  to  support  the  jurisdiction  of  the  court 
must  exist  at  the  time  they  are  sought  to  be  charged:  no  intend- 
ments can  be  made  to  support  it.  If  it  be  said  that  the  judg- 
ment was  conclusive  as  to  Price,  it  must  be  because  of  his  mis- 
pleading or  failure  to  plead  ;  and  while  he  might  stand  charged 
individually  by  the  judgment,  he  could  not  be  charged  as  an  ad- 
ministrator. Neither  would  the  rights  of  distributees  or  lega- 
tees be  aflFected  by  a  payment  of  this  judgment  to  Hanna ; 
they  might  proceed  again. — Poacher  v.  Weisinger,  20  Ala.  102; 
Crenshaw  v.  Hardy,  3  Ala.  653. 

There  can  be  no  judgment  without  a  record  to  support  it. . 
The  only  evidence  to  support  a  statutory  judgment  against  the 
sureties  of  an  administrator  is,  the  judgment  against  the  ad- 
ministi-ator,  the  issue  of  an  execution  thereon,  and  its  return 
"  no  property  found."  If  the  fi.  fa.  was  issued  and  lost,  that 
fact  should  appear,  and  its  contents  be  proven.  The  mere  entry 
on  the  minutes,  in  the  absence  of  other  proof,  was  insuffi- 
cient to  support  such  a  judgment. — Jenkinson  v.  Gray,  16  Ala. 
Rep.  104. 

The  execution  shottld  have  been  superseded,  because  it  does 
not  appear  that  any  execution  was  issued  within  a  year  and  a 
day  after  the  return  of  "no  property  found"  against  the  prin- 
cipal. The  entry  on  the  minutes  "  alias  fi.  fa.  against  sure- 
ties, April  28, 1845,"  is  no  proof  that  execution  issued  against 
them. 

The  appointment  of  a  sheriff  as  administrator  attaches  to  the 
office,  and  not  to  the  person.  When  his  office  as  sheriflf  expires, 
he  can  do  no  act  to  render  his  official  sureties  liable  :  his  letters 
are  revoked  by  operation  of  law.  The  subsequent  act  in  rela- 
tion to  the  statute  of  limitations  on  sheriffs'  bonds,  includes  every 
character  of  liability  against  them. — Governor  v.  Stonum,  11 
Ala.  681.  And  the  statute  begins  to  run,  when  the  liability  of 
the  surety  is  conclusively  ascertained.  In  this  case,  the  default 
of  the  sheriff  must  have  been  committed  while  he  was  in  office, 
prior  to  the  4th  March,  1842,  and  the  alias  pluries  fi.  fa.  was 
issued  in  1850,  and  was  the  first  process  of  any  validity  on  its 
face  which  has  been  issued  on  the  judgment. 

GIBBONS,  J. — The  first  question  presented  on  the  present 
record  is,  whether  it  affords  sufficient  evidence  to  authorize  the 
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issue  of  an  execution  against  tUo  sureties  of  Price,  on  the  judg- 
ment rendered  against  iiim  in  tbo  Orphans'  Court  of  Benton 
County  on  the  iTtli  of  January,  1845,  in  favor  of  the  plaintiff 
in  error,  as  administrator  dc  bonis  turn  of  the  estate  of  the  said 
James  Riddle,  decca^^cd. 

The  evidence  disclosed  hy  the  record  is,  the  judgment  against 
Price,  the  bond  of  Price  as  sheriflf,  on  which  the  defendants 
Williams  and  Haynes  are  sureties,  the  pluries  fi.  fa,  issued 
the  4th  December,  1845,  against  all  of  the  defendants,  reciting 
the  existence  of  a  judgment  against  all  of  the  said  parties  in 
the  Orphans'  Court  of  Btnton  County  ;  and  the  alias  pluries  fi. 
fa.  isuued  the  19th  of  December,  1850,  being  the  one  sought  to 
be  superseded  and  squashed.  There  is  the  additional  evidence 
of  the  memoranda  made  upon  th  e  margin  of  the  minutes  in  the 
hand-writing  of  the  person  who  was  clerk  of  the  court  at  the 
time  the  same  purport  to  have  leen  made,  as  follows  :  ''  Fi.fa. 
issued  April  22,  1845,  to  VVm.  J.  Willis,  sheriff."  "  Fi.  fa. 
returned  "  no  property  found,"  April  25,  184.^,"  "  .^lias  fi. 
fa.  April  28,  1845,  to  VVm.  J.  Willis,  sheriff,  against  securi- 
ties." "  Pluries  fi.  fa.  December  4tb,  1845,  Wm.  J.  Willis, 
sheriff."  ^*' Pluries  fi.  fa.  returned  "no  property  found," 
January  7, 184t>.''  "  Alias  pluries  fi.  fa.  issued  1 9th  Decem- 
ber, 1850,  tt»  C.  Sublett.  Returned  enjoined  the  19th  February, 
1851.     C.  Sublett,  sheriff." 

The  above  constitutes  all  of  the  evidence  in  support  of  the 
regularity  of  the  execution,  and  on  which  the  court  below  acted 
in  quashing  the  same. 

The  act  of  1832  (Clay's  Dig.  305  §  45)  says  :  "  Whenever 
any  execution  shall  have  issued  on  any  decree  made  by  the  Or- 
phans' Court,  and  final  settlement  of  the  accounts  of  executors, 
administrators  or  guardians,  and  is  returned  by  the  sheriff  no 
property  found  generally,  or  as  to  a  part  thereof,  execution  may 
and  shall  forthwith  issue  against  the  securities  of  such  execu- 
tors, administrators  or  guardians." 

In  order  to  sustain  an  execution  agninst  the  sureties  of  an 
administrator,  on  a  judgment  or  decree  against  such  adminis- 
trator, the  record  must  show  :  1st,  the  judgment ;  2nd,  the 
bond  by  which  the  sureties  have  become  liable  ;  and,  3rd,  the 
issue  of  an  execution  on  said  judgment  against  the  principal, 
and  return   thereof  bv   the   sheriff  "no   property   found,"— ^ 
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Thompson  v.  Bondurant  &  King,  15  Ala.  346.  All  these  facts 
must  concur,  in  order  to  sustain  the  summary  statutory  pro- 
ceeding against  the  sureties.  In  the  case  before  us,  we  regard 
the  evidence  of  the  issue  of  the  execution  against  Price,  and 
the  return  of  no  property  found  thereon  by  the  sheriff,  as  en- 
tirely too  defective.  On  the  proof  made  upon  this  point,  as 
disclosed  by  the  bill  of  exceptions,  the  court  was,  in  our  opin- 
ion, warranted  in  regarding  the  same  as  ofifered  insufficient  to 
establish  the  fact  that  an  execution  had  in  fact  been  issued  on 
said  judgment  against  the  said  Price,  and  returned  no  property, 
as  indicated  by  the  memorandum  of  the  clerk. 

Waiving  for  the  present  the  question  as  to  the  regularity  of 
the  execution,  as  to  the  time  when  it  was  made  returnable,  our 
conclusion  is,  that  the  evidence  was  insufficient  to  establish  the 
fact  that  an  execution  ever  issued  on  said  judgment  against  said 
Price  alone. 

Where  written  documents  are  attempted  to  be  proved,  which 
are  alleged  to  be  lost,  the  commencement  of  the  proof  is  to  show 
that  such  documents  actually  existed  by  testimony  directly  to 
the  point ;  and  then,  their  loss  being  proved,  it  is  competent  to 
prove  their  contents.  But  in  the  present  case,  the  mere  memo- 
randum of  the  clerk  upon  the  margin  of  his  docket  or  his  min- 
utes we  cannot  regard  as  legal  evidence  of  any  fact,  until  it  is 
snown  that  such  entries  are  the  best  evidence  the  nature  of  the 
case  admits  of.  This  is  not  shown  in  the  present  case,  and  we 
must  regard  the  record  as  containing  no  proof  that  any  execu- 
tion ever  issued  on  the  judgment  against  the  said  Price  alone, 
or  that  the  same  was  returned  as  to  him  no  property  found. — 
It  follows,  as  a  necessary  consequence,  that  the  execution  was 
correctly  quashed  as  to  the  sureties,  Williams  and  Haynes. 

The  next  question  presented  is,  whether  it  was  correctly 
quashed  as  to  Price.  The  judgment  which  is  sought  to  be  en- 
forced against  the  parties  defendants,  by  the  execution  in  ques- 
tion, is  one  rendered  on  tiie  17th  January,  1845,  against  the 
said  Price,  as  former  administrator  of  the  estate  of  James  Rid- 
dle, deceased,  and  in  favor  of  the  plaintiff  in  error,  as  admin- 
istrator de  bonis  non  of  said  estate.  The  judgment  itself  shows 
that  it  was  for  a  balance  of  money  in  the  hands  of  Price  re- 
ceived in  the  course  of  his  administration  and  unaccounted  for. 
The  question  now  arises,  whethor  the  court,  at  that  date,  had 
102 
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any  power  to  render  such  a  judgment.  That  such  a  judgment 
was  erroneous,  has  several  times  been  directly  decided  by  this 
court. — Price  v.  Simmons,  13  Ala.  750  ;  Willis  v.  Willis,  9 
Ala.  722.  These  decisions  go  upon  the  idea,  that  the  Orphans' 
Court,  being  one  of  limited  jurisdiction,  can  only  proceed  to 
render  judgment  in  such  cases  as  the  statutes  specially  author- 
ize ;  and  it  would  seem  to  follow,  that  whenever  it  exceeded  its 
powers,  its  judgment  would  be  not  merely  voidable,  but  void. 
Prior  to  the  passage  of  the  act  of  1846,  the  Orphans'  Court 
had  no  power  to  order  money  in  the  hands  of  one  administrator 
either  resigned  or  removed,  said  money  being  realized  from  tho 
assets  of  tho  estate,  to  be  paid  over  to  the  succeeding  adminis- 
trator ;  nor  could  it  render  any  judgment  in  favor  of  such  suc- 
ceeding administrator  against  the  preceding  one,  that  would  be 
valid  so  as  to  bar  a  recovery  from  the  same  party  by  the  heirs, 
legatees  or  distributees  of  the  estate,  who  were  entitled  to  re- 
ceive from  the  preceding  administrator  an  account  of  his  admin- 
istration, and  the  balance,  whatever  it  might  be,  in  his  hands ; 
and  such  judgment,  so  rendered  in  favor  of  the  administrator 
de  bonis  non,  was  erroneous,  from  the  fact  that  the  Orphans' 
Court  had  no  jurisdiction  to  render  it,  and  was  consequently 
not  merely  voidable,  but  void.  This  view  of  the  case  is  conclu- 
sive, to  show  that  the  execution  was  a  nullity  as  to  all  of  the 
parties,  and  was  correctly  quashed  as  to  all.  The  decision  of 
the  two  questions,  thus  presented  upon  the  ruling  of  the  court 
below  in  quashing  the  execution,  necessarily  disposes  of  the 
questions  raised  up^n  the  demurrers  to  the  petition  for  the  su- 
persedeaSf  as  those  questions  are  indentical  with  those  decided. 
It  follows  that  the  demurrers  were  correctly  overruled.  As  the 
questions  already  decided  dispose  of  the  efitire  case,  we  do  not 
deem  it  important  to  consider  the  other  question  raised  by  the 
petition  and  relied  upon  in  the  argument. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Chilton,  C.  J.,  not  sitting. 
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LINDSEY  vs.  JONES. 

1.  A  contract  by  an  attorney  to  save  his  client  harmless  from  all  responsi- 
bility in  a  suit  pending  against  him  or  to  refund  his  fee,  if  valid,  extends 
only  to  such  liabilities  as  the  law  would  recognize  and  enforce  ;  and  it  tho 
client  suffers  a  judgment  to  be  rendered  against  him  in  favor  of  another 
attorney  whom  he  had  never  employed,  for  professional  services  in  the 
same  suit,  he  cannot  resort  to  his  contract  of  indemnity. 

Appeal  from  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  Nathan  Cook. 

The  appellant,  Lindsey,  sued  Jones  to  recover  fifty  dollars 
and  interest,  and  the  parties  agreed  upon  the  facts,  which  were 
submitted  to  be  tried  by  the  court  without  a  jury,  and  which 
were  substantially  the  following  : 

The  defendant,  who  is  the  surviving  co-partner  of  the  late 
lefjal  firm  of  Jones  &  Lewis,  executed  in  the  name  of  the  firm 
the  following  receipt :  "  Geneva,  Cofiee  County,  26th  Sep- 
tember, 1844.  Received  of  John  Lindsey  $50,  in  full  for  our 
fees  in  quashing  a  scire  facias  agzinst  him,  B.  T.  Adkinson, 
Henry  Poulson,  W.  Lightfoot  and  George  Kilpatrick,  upon  a 
forfeited  bond  ;  and  we  agree  to  save  harmless  the  above  parties 
from  all  further  responsibility  in  said  cause,  or  obligate  to  re- 
fund back  the  said  sum  of  fifty  dollars,  with  interest  from  this 
date.     (Signed)  Jones  &  Lewis,  Attorneys  at  Law." 

After  this  receipt  was  given,  judgment  was  rendered  upon  a 
scire  facias  issued  on  said  bond  in  the  receipt  mentioned  against 
Lindsey  and  the  other  obligors  ;  the  case  was  taken  to  the  Su- 
preme Court,  and  was  reversed,  the  same  being  reported  in  15 
Ala.  43. 

It  was  further  agreed,  that  an  attorney  appeared  for  the 
plaintiffs  in  error;  that  no  other  counsel  appeared  for  them ;  that 
neither  of  the  parties  employed  him,  but  he  rendered  valuable 
services  in  the  case  for  the  plaintiff ;  that  said  attorney  sued 
Lindsey  in  the  Coffee  Circuit  Court  for  his  fee  therefor,  of  which 
suit  Jones  was  notified,  aiid  recovered  a  judgment  against  Lind- 
sey in  18.50,  for  fifty  dollars,  which  he  has  paid,,but  which  Jones 
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refused  to  pay  him,  or  to  indeoiDify  him  ;  Lindscy  now  claims 
the  fifty  dollars  and  interest,  mentioned  in  the  receipt,  on  the 
ground  that  he  and  his  co-defendants  in  the  scire  facias  had  not 
been  indemnified  and  saved  harmless  from  all  further  responsi- 
bilities in  said  cause,  in  that  the  said  Jones  had  not  paid  the 
money  which  ho  had  been  compelled  to  pay  out,  &c. 

The  Circuit  Court  held,  that  these  facts  did  not  entitle  the 
plaintiff  to  recover,  and  gave  judgment  for  cost  against  him  ; 
from  which  ho  appealed  to  this  court,  and  here  assigns  the  judg- 
ment on  the  facts  for  error. 

Martin,  Baldwin  &  Sayre,  for  appellant. 
Watts,  Judge  &  Jackson,  for  appellee. 

CHILTON,  C.  J. — It  is  perfectly  clear  that  the  law  arising 
upon  the  agreed  state  of  facts  is  adverse  to  a  recovery  on  the 
part  of  the  plaintiff;  for,  conceding  the  contract  to  be  valid,  he 
seeks  indemnity  on  account  of  a  payment  which  the  law  did  not 
compel  him  to  make,  but  which  we  must,  under  the  facts  agreed, 
intend  he  voluntarily  submitted  to  make.  True,  a  judgment 
was  rendered  against  him,  for  services  in  the  Supreme  Court ; 
but  if  it  be  true  that  these  services  were  rendered  by  an  attor- 
ney not  employed  by  him  or  some  one  for  him,  he  had  a  success- 
ful defence.  If  he  failed  to  make  such  defence,  and  submitted 
to  pay,  he  cannot  resort  to  his  contract  of  indemnity.  This 
contract  extends  only  to  such  liabilities  as  the  law  would  recog- 
nize and  enforce,  and  not  to  such  as  originated  in  the  caprice  or 
negligence  of  the  plaintiff.  If,  having  a  good  defence,  he  failed 
to  make  it,  he  cannot  charge  the  defendant  with  the  consequence 
of  his  neglect.     He  alone  must  bear  it. 

Judgment  affirmed. 
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OWENS  vs.    COLLINS   &   LANGWORTHY. 

1.  When  money  is  advanced  by  one  partner  out  of  his  individual  funds,  to 
be  invested  with  other  moneys  belonging  to  the  partnership  in  the  pur- 
chase of  real  estate  for  the  joint  benefit  of  all  the  partners,  and  the  pur- 
chase is  made  by  another  partner,  who  takes  the  legal  title  in  his  own 
name,  a  trust  is  created  in  favor  of  the  individual  members  of  the  firm, 
which  a  court  of  equity  would  enforce. 

2.  But  the  partner  thus  advancing  his  money  would  have  the  right,  at  any 
time  before  the  appropriation  was  actually  made,  to  change  his  intention, 
and  direct  a  diiFerent  application  of  it ;  and  the  subsequent  application  of 
his  funds  in  the  manner  which  he  had  first  authorized,  would  create  a  trust, 
if  at  all,  in  his  favor  alone. 

3.  When  a  bill  is  filed  to  enforce  a  trust  growing  out  of  partnership  trans- 
actions between  complainants  and  defendant,  or  a  joint  trust  in  favor  of 
complainants  individually,  and  the  evidence  shows  .v  separate  trust  in  fa- 
vor of  one  of  the  complainants  only,  the  discrepancy  between  the  allegata 
and  probata  is  fatal. 

4.  A  trust  created  by  parol,  whether  express  or  implied,  may  also  be  dis- 
charged by  parol. 

6.  When  lands  are  purchased  witli  partnership  funds,  and  for  partnership 
purposes,  equity  regards  them  as  partnership  property,  and  it  is  immate- 
rial in  whose  name  the  purchase  is  made  ;  but  when  the  bill  alleges  both 
facts,  while  the  proof  shows  a  pui'chase  by  one  partner  for  partnership 
purposes  with  his  individual  funds,  the  proof  does  not  sustain  the  case 
made  by  the  bill. 

Error  to  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

The  bill  was  filed  by  the  defendants  in  error  for  an  account  of 
copartnership  dealings,  and  to  enforce  a  trust  in  certain  lots  in 
the  City  of  Montgomery,  which  the  bill  charges  were  purchased 
by  Owens,  and  the  title  taken  in  his  own  name.  The  bill  also 
charges  in  relation  to  these  lot.s,  that  it  was  agreed  between  the 
parties,  that  the  purchase  should  be  made  for  their  joint  use 
and  benefit,  and  for  that  purpose  that  certain  moneys  in  the 
hands  of  Owens  belonging  to  Collins  should  be  used,  Owens  hav- 
ing the  management  of  the  whole  matter  ;  that  the  purchase  of 
the  lots  was  made  by  Owens  in  September,  1844,  as  the  part- 
ner of  the  complainants,  with  the  partnership  funds,  and  for  the 
joint  benefit  of  the  partners  j  that  after  the  purchase  he  divi- 
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ded  the  lots  into  three  part?,  one  of  which  was  assigned  to  one 
Allen,  who  was  interested  in  the  purchase,  one  set  apart  for 
himself,  and  the  other  for  the  complainants  ;  that  Owens  con- 
cealed the  fact  of  the  purchase  from  the  complainants,  and 
slandered  the  title  to  induce  them  to  abandon  the  purchase; 
that  he  holds  the  lots  as  his  own,  &c. 

The  answer  of  Owens  denies  the  agreement  that  he  was  to 
buy  the  lots  for  tho  benefit  of  the  firm,  but  insists  that  the  agree- 
ment was,  that  if  Collins  should  collect  certain  moneys,  and  the 
titles  to  the  lots  Avere  good,  then  he  was  to  purchase  with  the 
money  of  Collins,  retain  two-thirds  of  the  lots  as  his  own,  and 
the  remaining  third  to  he  for  the  firm  ;  that  this  was  the  under- 
standing until  August,  1846,  when  the  authority  to  use  the 
money  of  Collins  for  the  purchase  was  revoked  by  him,  which 
put  an  end  to  the  agreement ;  that  he  made  the  purchase  on  his 
own  account,  and  with  his  own  money,  and  he  also  alleges,  that 
in  November,  1846,  Collins,  with  a  full  knowledge  of  the  pur 
chase,  demanded  the  money  left  in  his  hands  ;  and  that  a  por- 
tion of  it  wa",  by  his  direction,  invested  in  tho  purchase  of  a 
note,  Collins  at  the  time  disclaiming  all  interest  in  the  lots,  but 
claiming  the  money. 

The  evidence  upon  the  points  in  controversy,  is  sufficiently  re- 
ferrcd  to  in  the  opinion  of  the  court.  The  decree  directed  an 
account  of  the  partnership  concerns,  and  also  decreed  the  title 
of  one-third  of  the  lots  purchased  to  the  complainants,  and  the 
delivery  of  the  possession  accordingly. 

The  decree  of  the  Chancellor  is  here  assigned  for  error. 

Elmore  &  Yancey,  for  plaintiff  in  error: 

1.  There  i?  a  resulting  trust  in  the  lands,  only  when  the  pur- 
chase is  made  with  another's  money,  furnished  at  the  time  for 
the  purpose,  under  some  agreement  to  that  effect  between  the 
parties.— 2  Story's  Eq.  §  1201 ;  Wallace  v.  Duffield,  2  Serg. 
&  R.  529;  Kisler  v.  Kisler,  2  Watts  323;  Graves  v.  Dargan, 
6  Dana  331 . 

2.  A  subsequent  tender  or  reimbursement  would  be  evidence 
of  some  contract,  but  creates  no  trust. —  Botsford  v.  Burr,  2 
Johns.  Ch.  405  ;  Foster  v.  Trustees  &c,  3  Ala.  302;  and 
cases  supra. 

3.  Declarations   which  are  une(|uivocal,  that  one  purcliased 
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for  another,  unless  there  was  an  agreement  or  advance  of  money 
for  that  purpose,  do  not  create  a  trust. — Taliaferro  v.  Talia- 
ferro, 6  Ala.  404 ;  and  cases  supra. 

4.  Trusts  must  be  certain  and  definite.  Although  a  trust  of 
some  kind  is  clearly  created,  yet,  if  its  terms  are  so  vague  that 
the  character,  subject  and  objects  of  the  trust  cannot  also  be 
clearly  ascertained,  it   must  fail. — 2  Story's  Eq.  §  979  et  seq. 

5.  A  declaration  of  trust  purports  to  be,  and  is  in  form  and 
substance,  a  complete  transaction,  and  requires  nothing  more  to 
be  done.  There  must  be  an  intention  to  create  a  trust,  and  the 
act  or  declaration  to  carry  out  that  intention  must  not  only  be 
completed,  but  must  create  the  trust. — McFadden  v.  Jenkins, 
1  Keen  (15  En.  Ch.  R.)  558 ;  Walwyn  v.  Coutts,  3  Sim.  (5 
En.  Ch.)  14;  Beatson  v.  Beatson,  12  Sim.  291;  Coleman  v.  Sarel, 
1  Vesey  50  ;  Ellison  v.  Ellison,  6  ib.  656  ;  Antrobus  v.  Smith, 
12  ib.  46  ;  Pulvertoft  v.  Pulvertoft,  18  ib.  149  ;  Edwards  v. 
Jones,  1  iM.  &  Cr.  226;  Dillon  v.  Coppin,  4  i6.  647;  Cun- 
ningham v.  Plunkett,  2  Y.  &  C.  245. 

6.  If  the  declaration  or  trust  is  incomplete,  a  meritorious  con- 
sideration is  not  sufficient  to  enforce  it, — Meek  v.  Kettlewell,  1 
Hare  474  ;  Holloway  v.  Headington,  8  Sim.  324 ;  James  v. 
Bidder,  4  Beav.  600  ;  Jeffreys  v.  Jeffreys,  Cr.  &  Ph.  138  ; 
Caldwell  v.  Williams,  1  Bailey's  Eq.  175;  5  Watts  389;  xMin- 
turn  V.  Seymour,  4  Johns.  Ch.  497  ;  Ageev.  Steel,  8  Ala.  948; 
Taliaferro  v.  Taliaferro,  6  ib.  404;  Forward  v.  Armistead, 
12  ib.  124;  2  Story's  Eq.  §  §  706,  793,  973. 

7.  The  intention  may  be  proved  by  the  act  or  declaration  it- 
self, if  it  be  completed,  but  if  necessary  to  inquire  into  its  ori- 
gin, then  there  must  be  a  valuable  consideration  to  support  it. — 
See  cases  cited  on  third  point,  supra,  particularly  McFadden  v. 
Jenkins,  1  Keen  558. 

8.  The  intention  may  be  proved  by  the  act  itself,  or  by  parol 
declarations,  or  by  circumstances  ;  but  it  may  also  be  rebutted 
in  a  like  manner,  even  though  the  act  or  declaration  on  its  face 
creates  a  trust. — Botsford  v.  Burr,  2  Johns.  Ch.  405;  Steen 
V.  Steen,  5  ib.  1 ;  Squire  v.  Campbell,  1  Myl.  &  Cr.  489 ; 
Phillips  V.  Craymond,  2  Wash.  C.  C.  441  ;  White  v.  Carpen- 
ter, 2  Paige  217  ;  Page  v.  Page,  8  N.  Hamp.  187  ;  Foster  v. 
Trustees  &c.,  3  Ala.  302;  Bishop's  Heirs  v.  Bishop's  Adm'r,  13 
Ala,  475. 
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9.  When  the  party  does  not  intend  to  givo  or  part  with  the 
dominion  of  the  proporty,  ho  may  retain  it,  allljough  ho  may 
have  executed  a  deed  ami  declared  the  trusts,  when  it  is  volun- 
tary.— VValwyn  v.  Coutt«,  3  Sim.  14  ;  Kennedy  v  Kennedy,  2 
Ala.;  Hughes  v.  Stubbs,  1  Hare  47B;  Gaskell  v.  Gaskell,  2  Y. 
&  J.  502,  cited  in  Law  Library  for  July,  1840. 

10.  For  specific  performance,  the  contract  must  be  proved 
and  performed  by  the  complainant ;  and  to  take  it  out  of  the 
statute  of  frauds,  when  it  is  parol,  he  must  have  paid  all  the 
purchase  money,  and  been  let  into  possession  under  the  contract. 
— Gouclur  V.  Martin,  9  Watts  I06i  Haslet  v.  Haslet,  6  Watta 
464. 

11.  To  obtain  performance,  there  must  be  an  agreement  for 
a  specific  price,  and  for  a  specific  piece  of  land  or  interest  there- 
in, and  the  terms  of  the  contract  must  be  certain. — 2  Story's 
Equity  §  §  742,  751,  757,  761,  762,  764,  769,  770,  771,  793 
a  ;  Batten  on  Specific  Performance  60,  108 ;  5  Beav.  433  ; 
Thompson  v.  Thompson,  1  Coll.  380 ;  Sparling  v.  Parker,  li3 
Law  J.  N.  S.  Eq.  13. 

12.  When  the  answer  denies  the  existence  of  the  parol  con- 
tract, and  insists  on  the  statute  of  frauds,  tlie  bar  is  complete. 
2.  Story's  Eq.  ^  758,  and  cases  cited  in  note. 

13.  A  trust  or  interest  in  lands  may  be  waived  or  discharged 
by  parol.  The  statuce  interposes  no  bar  to  this. — Botsford  v. 
Burr,  2  Johns.  Ch.  406 ;  Price  v.  Dyer,  17  Vesey,  356;  Phil- 
lips V.  Craymond,  2  Wash.  C.  C.  445  ;  2  Story's  Equity  §  § 
1202,  1262,  1263. 

14.  A  party  having  a  resulting  trust  in  lands,  has  the  right 
to  elect  which  he  will  take,  the  money  or  the  lands,  and  having 
once  elected  he  is  bound  by  it.— 2  Story's  Equity  §  §  1262, 
1263. 

16.  If  relief  is  denied  to  one  complainant,  the  bill  must  be 
dismissed  as  to  all. — Hardeman  v.  Sims,  3  Ala.  747  ;  Wilkins 
V.  Judge,  14  Ala.  135. 

T.   Williams,  cnntra  : 

1.  The  principle  of  trust  and  trustees  should  be  applied  to 
the  parties  in  this  case,  upon  the  equitable  principle  that  where 
one  takes  a  conveyance  in  his  own  name,  which  he  undertakes 
to  obtain  for  another,  equity  will  consider  him  as  holding  it  in 
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trust  for  his  principal. — 2  Story's  Equity  §  121.1,  and  authori- 
ties there  referred  to.  This  principle  is  illustrated  by  a  great 
variety  of  cases  in  the  books,  many  of  which  will  be  found  col- 
lected in  Kennedy  v.  Kennedy,  2  Ala.  R.  588.  If  these  three 
partners  had  placed  money  in  the  hands  of  another  person,  to  be 
applied  by  him  in  making  this  purchase  for  them,  and  he  should 
make  the  purchase,  taking  the  title  in  his  own  name,  and  after- 
wards refuse  to  convey,  would  not  a  court  of  equity  compel 
him  1  and  if  a  partner  is  thus  entrusted,  and  thus  promises,  does 
he  occupy  a  better  position  1 

2.  Where  real  estate  is  purchased  for  partnership  purposes, 
and  on  partnership  account,  it  is  wholly  immaterial,  in  the  view 
of  a  court  of  equity,  in  whose  name  or  names  the  purchase  is 
made :  whether  in  the  name  of  one  partner,  or  of  all  the  part- 
ners, or  of  a  stranger  jointly  with  one  partner,  it  is  equally 
deemed  partnership  property. — 2  Story's  Equity  §  1207,  and 
cases  there  cited ;  Hoxie  v.  Carr,  1  Sum.  182  to  186  ;  Foster 
V.  Hale,  3  Vesey  696  ;  5  Vesey  308,  In  the  case  at  bar,  the 
answers  and  proof  show  very  clearly  that  the  partners  consider- 
ed the  purchase  of  these  lots  as  necessary  to  the  success  of  the 
partnership  ;  that  Owens,  one  of  the  partners,  was  to  make  the 
purchase ;  that  he  had  in  his  own  hands  all  the  funds  of  the 
partnership,  and  also  those,  of  Collins,  with  which  to  purchase. 
A  trust,  therefore,  results,  by  operation  of  law,  for  the  benefit 
of  the  partnership.  The  rule  is  the  same  in  the  case  of  joint 
purchasers.— 2  Vesey  &.  B.  388  ;  3  Pr.  Williams  158 ;  2  Sto- 
ry's Equity  §  1206 ;  Lee  v.  Nuttall,  1  Russ.  &  Myl.  53. 

GOLDTHWAITE,  J.— The  case  made  by  the  bill  is,  that 
the  complainants,  Collins  and  Langworthy,  and  the  defendant, 
Owens,  being  in  co-partnership  in  the  keeping  of  a  livery  stable, 
made  an  agreement  to  purchase  certain  lots  adjoining  the  one 
occupied  by  them  in  carrying  on  their  business,  for  the  joint 
benefit  of  all  the  partners  ;  that  certain  moneys  in  the  hands  of 
Owens,  belonging  to  Collins,  amounting  to  about  four  hundred 
dollars,  were  by  his  direction  appropriated  to  the  purchase,  and 
that  the  balance  of  the  purchase  money  was  paid  by  Owens  out' 
of  the  co-partnership  funds,  and  the  titles  taken  by  him  in  his 
own  name. 

Regarding  the  directions  of  Collins,  in  relation  to  the  appro- 
lOS 
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priation  of  his  separate  funds,  as  an  advance  pro  tanto  to  the 
firm,  it  is  perfectly  clear  that  the  investment  of  these  funds, 
with  other  moneys  realized  by  the  firm  from  the  co-partnership 
business,  under  the  agreement  as  charged,  would  create  a  trust 
in  favor  cf  the  individual  members  of  the  firm,  which  would  be 
enforced  in  a  court  of  equity,  in  which  court  the  person  holding 
the  legal  title  would  be  held  as  the  mere  trustee,  and  the  part- 
ners as  the  cestuis  que  trust. — Hoxie  v.  Carr,  1  Sum.  Rep. 
103  ;  2  Story's  Eq.  §  1207. 

The  purchase  of  the  lots  is  admitted  ;  and  while  we  regard 
the  evidence  as  suflScient  to  establish  the  fact  that  the  money 
belonging  to  Collins  in  the  hands  of  Owens  was  used  by  the 
latter  in  part  payment  of  the  consideration,  we  think  it  equally 
clear  from  the  evidence  that  the  balance  of  the  purchase  money 
was  paid  by  Owens  from  his  individual  funds. 

We  also  regard  it  as  a  clear  proposition,  that  if  Collins  mere- 
ly authorized  Owens  to  use  his  money  in  the  purchase  of  the 
lots,  for  the  benefit  of  the  firm,  he  had  the  right  at  any  time 
before  the  appropriation  was  actually  made  to  change  his  inten- 
tion, and  make  a  different  application  of  the  funds.  The  money 
remained  his  until  the  investment  was  made,  and  until  then  it 
would  be  under  his  control. — Williams  v.  Everett,  14  East  582; 
Stott  V.  Procter,  3  Merivale  652.  This  being  the  law,  it  fol- 
lows necessarily,  that  if  the  funds  of  Collins  were  before  their 
appropriation,  by  his  direction,  withdrawn  from  the  purpose  for 
wliich  he  had  originally  intended  them,  the  subsequent  use  of 
these  funds  by  Owens,  if  it  created  any  trust  at  all,  raised  one 
in  favor  of  Collins  alone. 

In  the  last  argument  of  this  case,  it  was  insisted  that  there 
was  no  evidence  that  Collins  had  withdrawn  his  funds  in  the  hands 
of  Owens,  from  the  use  for  which  he  had  at  one  timo  designed 
them,  that  is,  as  an  advance  to  the  firm  for  the  purpose  of  pur- 
chasing the  lots  in  question.  We  have  again  carefully  exam- 
ined the  testimony  upon  this  point,  and  are  confirmed  in  the 
correctness  of  the  conclusion  expressed  in  our  first  opinion. — 
It  is  to  be  remembered,  that  the  funds  to  be  used  in  the  pur- 
chase were  the  proceeds  of  a  draft  or  order  given  by  Collins  to 
one  Coster,  for  money  which  was  coming  to  the  former,  amount- 
ing to  about  four  hundred  dollars ;  and  it  is  not  pretended  that 
Qwens  at  tmy  time  had  in  bii  hands  of  the  individual  moneys  of 
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Collins  any  other  than  the  proceeds  of  this  draft.  On  the  9th 
of  August,  1846,  and  before  the  purchase,  which  was  made  in 
September  of  the  same  year,  Collins  writes  to  Owens,  and  after 
detailing  with  some  degree  of  particularity  the  various  and  un- 
successful efforts  he  had  made  to  raise  funds  from  different 
sources,  he  makes  a  different  appropriation  of  a  portion  of  his 
funds  in  the  hands  of  Owens,  and  directs  him  "to  hold  on  to 
the  remainder  of  the  draft,  in  case  any  thing  should  happen, 
that  it  may  be  come  at  at  any  time,"'  assigning  as  a  reason  for 
these  directions,  "that  they  had  been  in  a  strain  so  long  as  to 
make  them  feel  unpleasant ;"  and  again,  in  the  conclusion  of  his 
letter,  he  refers  to  this  draft  in  connexion  with  Mr.  Coster. 
What  draft  did  he  refer  to  ?  We  hear  of  but  one,  and  with 
that  one  Coster  was  connected.  There  can  be  but  one  con- 
struction placed  on  the  letter  to  which  we  have  referred.  The 
draft  which  is  there  spoken  of,  was  the  same  that  was  to  have 
been  appropriated  to  the  purchase  of  the  lots  ;  this  purpose  was 
abandoned  by  Collins  in  consequence  of  unexpected  disappoint- 
ment :  not  obtaining  the  money  from  Powers,  and  failing  to 
effect  a  loan  from  Steele,  to  both  of  which  circumstances  he  re- 
fers in  his  letter.  Regarding  this  evidence  as  conclusive  of  the 
change  of  direction,  or  the  withdrawal  of  the  funds  of  Collinn, 
in  the  hands  of  Owens  for  the  purchase,  it  is  clear  that,  after 
these  directions  were  received,  these  funds  could  not  be  consid- 
ered either  as  an  advance  to  the  co-partnership,  or  as  held  for 
the  joint  benefit  of  the  complainants  ;  and  if,  under  these  cir- 
cumstances, any  trust  was  raised  by  the  bare  use  of  this  mon- 
ey by  Owens,  it  could  result  in  favor  of  the  person  to  whom  tlie 
monty  belonged,  and  to  him  alone.  It  is  entirely  immaterial  in 
this  aspect,  whether  we  regard  the  bill  as  filed  to  enforce  a  trust 
growing  out  of  the  co-partnership  relations  betwten  the  parties, 
or  to  enforce  a  joint  trust  in  favor  of  the  complainants.  If  it 
can  enure  to  the  benefit  of  Collins  alone,  and  is  outside  of,  or 
disconnected  with  the  co  partnership,  it  is  not  the  case  made 
by  the  bill ;  and  the  rule  is  well  settled,  that  the  case  proved 
must  be  substantially  the  same  as  that  whicli  is  stated  upon  the 
record.— Dan,  Ch.  Pr.  1000  ;  Wilkins  v.  Judge,  14  Ala.  13o. 

There  is  another  gro'^nd  also,  which  is  equally  decisive  of 
the  case,  at  least  so  far  as  Collins  is  concerned.  Regarding  the 
evidence  as  sufficient  to  show  that  the  funds  of  Collins  were  not 
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advanced  to  the  firm,  and  conceding  for  the  purposes  of  argu- 
ment, what  wc  think  may  well  be  questioned,  that  a  trust  re- 
sulted in  his  favor  from  the  bare  use  of  the  money,  the  law  is 
clear,  that  a  trust  of  that  description  may  be  waived  or  dis- 
charged by  parol ;  and,  indeed,  the  rule  applies  to  all  trusts, 
express  or  implied,  which  are  created  by  parol. — Walker  v. 
Walker,  2  Atk.  98  ;  Bottsford  v.  Burr,  2  Johns.  Ch.  R.  445; 
Phillips  V.  Crammond,  2  Wash.  C.  C.  R.  445.  The  testimony 
shows,  that  after  the  money  in  the  hands  of  Owens,  belonging 
to  Collins,  had  been  withdrawn  by  the  latcer  from^the  purchase 
of  the  lots,  a  portion  of  these  funds  were  loaned  to  a  third  per- 
son, apparently  with  the  consent  of  Collins ;  and  in  the  latter 
part  of  October  or  the  first  of  November,  1846,  he  tells  the 
witness.  Brooks,  that  he  did  not  wish  to  make  an  investment  in 
these  lots,  referring,  as  witness  states  positively  and  unequivo- 
cally, to  the  lots  in  question  ;  and  that  Owens  at  the  same  time, 
by  the  direction  of  Collins,  invested  a  portion  of  bis  money  in 
the  purchase  of  a  note,  Collins  remarking  that  he  preferred 
buying  such  paper  to  investing  in  the  lots.  This  occurred  in 
the  City  of  Montgomery,  where  the  lots  were  located,  and  after 
the  purchase  had  been  made,  and  amounted  in  law  to  a  waiver 
or  discharge  of  the  trust. 

In  considering  the  case  thus  far,  we  have  treated  the  equity  of 
the  complainants  as  based  upon  a  trust,  resulting  from  the  use 
of  the  money  of  Collins  by  the  defendant,  Owens,  without  ref- 
erence to  any  agreement  between  the  parties.  That  there  was 
some  understanding  between  them  at  the  time  of  the  sale,  we 
do  not  doubt.  This  is  established  by  the  letter  of  Owens,  writ- 
ten by  him  on  the  9th  September,  1846,  after  the  instructiona 
of  Collins,  and  by  the  reservation  of  one  third  of  the  lots  for  the 
complainants;  but  the  diflSoulty  on  this  branch  of  the  case 
is,  that  the  evidence  leads  the  mind  to  no  certain  or  definite 
conclusion  as  to  the  terms  or  character  of  this  understanding. 
That  Collins  did  not  intend  that  his  funds  received  by  Owens  from 
Coster  should  be  invested  on  his  account,  is  fully  and  clearly 
shown  by  his  letter  before  referred  to,  written  apparently  upon 
the  fullest  consideration ;  and  the  complainants  have  entirely 
failed  to  establish  the  charge,  that  the  balance  of  the  purchase 
money  was  paid  out  of  the  co-partnership  funds,  or  that  any  new 
agreement  was  made  of  the  character  as  charged.    This  being  the 
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case,  if  we  consider  Owens  as  the  agent  of  the  firm,  and  buy- 
ing for  the  benefit  of  the  co-partnership,  we  still  do  not  see  how 
the  decree  can  be  sustained.  Apart  from  any  influence  which 
the  statute  of  frauds  might  exercise,  it  is  conceded  that,  where 
a  purchase  of  lands  has  been  made  out  of  the  joint  funds  of  the 
co-partnership,  and  for  co-partnership  purposes,  it  is  wholly 
immaterial,  in  the  view  of  a  court  of  equity,  in  whose  name  the 
purchase  is  made  ;  it  is  there  regarded  as  the  property  of  the 
firm. — Hoxie  v.  Carr,  supra. 

But  the  charge  of  the  bill  is,  in  effect,  that  the  lots  were  pur^ 
chased  with  the  co-partnership  funds,  that  is,  with  the  money 
of  Collins  advanced  to  the  firm,  and  the  proceeds  of  the  busi- 
ness of  the  co-partnership,  and  the  evidence  does  not  sustain 
this  allegation,  as  it  shows  a  state  of  facts  inconsistent  with  the 
idea  of  an  advance  by  Collins  to  the  firm ;  in  other  words,  al- 
though the  testimony  may  show  clearly,  that  the  purchase  was 
made  on  account  of  the  firm,  it  does  not  establish  the  fact  that 
it  was  with  the  money  of  the  co-partnership.  There  is,  it  is 
true,  one  witness  who  details  a  conversation  of  Owens,  in  which 
he  said  that  the  complainants  had  left  money  in  his  hands  to 
buy  the  lot.  This  conversation  was  had  before  the  sale,  but  at 
what  time  does  not  appear  ;  so  that  it  may  have  been  before 
the  funds  were  diverted  from  the  purpose  for  which  they  had 
previously  been  intended  by  Collins,  and  may  bo  reconciled  with 
the  directions  given  by  him  in  his  letter  of  the  9th  August. 

If  the  purchase  was  not  made  with  the  co  partnership  funds, 
or  with  the  money  of  Collins  under  the  agreement  as  charged, 
the  case  is  varied  from  the  one  which  is  made  by  the  bill,  and  a 
new  case  made,  which  involves,  so  far  as  the  action  of  the  Chan- 
cellor is  concerned  in  giving  relief,  principles  very  different  from 
those  which  would  govern  him  upon  the  case  which  the  bill  pre- 
sents. If  a  bill  was  filed  against  an  agent,  alleging  that  he 
had  purchased  lands  with  the  monoy  of  his  principal,  upon  an 
agreement  to  that  effect,  for  the  purpose  of  enforcing  the  trust 
in  favor  of  the  latter,  would  it  be  doubted  that,  in  case  it  was 
shown  by  the  evidence,  that  the  agent  had  paid  his  own  money, 
relief  must  be  denied  for  the  want  of  correspondence  between 
the  allegata  and  probata.  The  same  principles  apply  in  their 
full  force  in  the  present  case.  Owens  may  have  made  the  pur- 
chase as  the  agent  of  the  firm ;  but  if  it  was  made  with  the  in- 
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dividual  funds  of  Collins,  not  advanced  to  the  firm,  and  the 
money  of  Owens,  and  Collins  has  waived  the  trust  so  far  as  he 
was  concerned,  the  other  complainant  is  not  entitled  to  relief  in 
this  suit,  for  the  want  of  liarmony  between  the  allegations  and 
the  proof. 

It  follows  that  the  decree  of  the  Chancellor,  vesting  the  title 
to  a  portion  of  the  lots  in  the  complainants,  and  directing  pos- 
session of  such  portion  of  them  to  be  delivered  to  them,  was  er- 
roneous ;  that  the  bill  as  to  these  lots  must  be  dismissed,  and 
retained  to  take  an  account  of  the  co-partnership.  The  con- 
duct, however,  of  the  plaintiff  in  error  has  not  been  such  as  to 
entitle  him  to  costs  in  this  court,  which  must  be  paid,  one  half 
by  him,  and  the  other  half  by  Collins  ;  and  the  case  must  be 
remanded  to  be  proceeded  with  upon  the  matters  of  account  re- 
ferred. 


McLaughlin  et  al.  vs.  Godwin. 

1.  If  an  administrator  rents  the  plantation  on  which  his  intestate  resided 
at  the  time  of  hia  death,  when  the  widow's  dower  has  not  been  assigned  to 
her,  the  heirs  at  law  cannot  maintain  an  action  against  him  for  the  rents. 

Error  to  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

The  plaintiffs  in  error  sued  the  defendant  in  error  fur  the 
rent  of  certain  lands  belonging  to  the  estate  of  their  father,  John 
McLaughlin,  deceased. 

On  the  trial  it  was  proved,  that  the  defendant  rented  said 
lands,  as  the  administrator  of  said  John  McLaughlin,  for  four 
years,  and  had  not  complied  with  the  terms  of  the  lease.  The 
defendant  offered  to  prove  that  ho  had  made  a  final  settlement 
of  the  administration,  and  on  such  settlement  had  accounted  for 
the  rent ;  but  it  did  not  appear  that  the  plaintiffs,  who  were 
minors  when  such  settlement  was  made,  had  ever  had  a  guar- 
diaD  ad  litem  appointed,  or  that  any  such  guardian  appeared 
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for  them.  To  this  evidence  the  plaintiffs  objected  ;  but  the  ob- 
jection was  overruled,  and  the  testimony  admitted.  It  further 
appeared  that  the  land,  for  which  the  rent  was  claimed,  was  the 
plantation  on  which  the  intestate  resided  at  the  time  of  his 
death,  and  that  no  dower  had  ever  been  assigned  to  his  widow. 

Upon  this  evidence  the  court  charged,  that  the  plaintiffs  were 
not  entitled  to  recover;  to  which,  as  well  as  to  the  ruling  of  the 
court  upon  the  evidence,  the  plaintiffs  excepted,  and  the  same  is 
assigned  for  error  in  this  court. 

Rice  &  Morgan,  for  plaintiffs  in  error. 
J.  J.  Woodward,  contra. 

GOLDTHWAITE,  J. — It  is  unnecessary  to  decide  the 
points  which  have  been  raised  as  to  whether  the  lease  made  by 
the  defendant  in  error,  as  the  administrator  of  McLaughlin,  was 
void  in  consequence  of  the  requisitions  of  the  statute  (Clay's 
Dig.  199  §  36)  not  having  been  complied  with,  or  whether  the 
settlement  made  by  him  as  such  administrator  was  erroneously 
admitted  as  evidence,  as,  conceding  that  both  positions  are  sus- 
tainable, still  the  record  shows  enough  to  sustain  the  charge  of 
the  court. 

The  law  allows  the  widow  to  retain  possession  of  the  dwell- 
ing-house in  which  her  husband  resided  next  before  his  death, 
with  the  improvements  and  plantation  thereunto  belonging,  free 
from  molestation  or  rent,  until  she  have  her  dower  assigned  her. 
(Clay's  Dig.  1Y3  §  7.) 

This  statute,  it  was  held  in  the  case  of  Inge  v.  Murphy,  14 
Ala.  289,  gave  to  the  widow  the  right  to  the  use  and  occupation 
of  the  lands  embraced  by  its  terras,  and  that  she  was  entitled 
to  the  rents  and  profits  although  she  had  removed,  and  the  lands 
had  been  rented  out  by  another.  This  decision  is  conclusive  of 
the  case  before  us.  The  bill  of  exceptions  shows  that  the  land 
for  which  the  rent  was  claimed  was  the  plantation  on  which  the 
intestate  repided  at  the  time  of  his  death,  and  that  the  dower  of 
the  widow  had  not  been  assigned  her.  The  plaintiffs  below  were 
not  entitled  to  the  use  and  occupation  of  these  lands,  and  con- 
sequently could  not  set  up  any  claim  for  rent. 

The  judgment  of  the  court  below  is  affirmed. 
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DAVIS  vs.  DICKEY. 

1.  rinintiff  sued  on  a  note  under  twenty  dollars,  which  had  been  gWcn  for 
n  clock  sold  by  him  to  defendant  nnd  wnrranted  to  keep  good  time ;  the 
clock  was  shown  to  be  worthless  ns  rt  time  piece,  but  the  case  alone,  with- 
out the  works,  was  worth  more  than  a  nominal  sum :  Held,  that  defendant 
might  huvc  rescinded  the  contract,  or  might,  claim  an  abatement  on  the 
note  to  the  amount  of  the  damage  which  ho  had  sustained;  but  having  failed 
to  rescind,  and  having  kept  the  clock,  judgment  must  go  against  him  for 
what  it  was  actually  worth. 

Error  to  the  Circuit  Court  of  Benton. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

Appeal  from  a  justice,  on  a  note  for  thirteen  dollars  made  by 
Dickey,  dated  25th  November,  1848  and  payable  to  Davis  on 
the  25th  November,  1849.  The  case,  being  under  twenty  dol- 
lars, was  tried  by  the  court,  and  the  record  shows  that,  after 
the  introduction  of  the  note,  the  defendant  proved  it  was  given 
for  a  clock,  and  then  introduced  a  writing  of  which  the  follow- 
ing is  a  copy  :  "  This  is  to  certify  that  the  clock  is  to  keep  good 
time,  and  if  it  does  not,  I  am  to  make  it  do  so,  either  by  repairs 
or  exchange  of  clocks.  25th  November,  1848.  (Signed)  D. 
B.  Davis"  :  and  proved  that  the  writing  was  executed  by  the 
plaintiJBT  at  the  same  time  with  the  note,  and  referred  to  the 
clock  which  was  the  consideration  of  the  note.  He  also  proved 
that  the  dock  did  not  keep  time  but  for  a  very  short  period  after 
it  was  put  up  ;  of  which  fact  the  plaintiff  on  being  notified  took 
out  the  works  and  put  others  in  tlieir  place,  after  which  the  clock 
did  not  run  more  than  twenty  minutes.  The  witness  who  prov- 
ed these  facts  also  proved,  that  the  clock  for  keeping  time  was 
entirely  worthless,  and  that  the  defendant  purchased  it  to  keep 
time.  On  tlie  part  of  the  plaintiflf  it  was  proved,  that  the  case 
of  the  clock,  without  the  works,  was  worth  more  than  a  nominal 
value  ;  and  this  being  all  the  evidence  which  enters  into  the 
opinion  of  the  court,  the  court  gave  judgment  for  the  defend- 
ant, which  judgment  is  here  assigned  for  error. 

A.  J.  Walker,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  «rror. 
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GOLDTHWAITE,  J.— The  agreement  on  the  part  of  the 
plaintiff  in  error  was,  in  legal  effect,  that  if  the  clock,  which 
formed  the  consideration  of  the  note  sued  on,  did  not  keep  time, 
he  would  make  it  do  so,  either  by  repairing  it,  or  giving  another 
clock  in  exchange.  Had  Davis  failed  to  comply  with  the 
agreement,  it  would  have  authorized  Dickey  to  rescind,  by  pur- 
suing the  proper  course,  (McNair  v.  Cowper,  4  Ala.,)  or,  as  the 
case  was  under  twenty  dollars  and  tried  upon  its  equity,  he 
might  have  claimed  an  abatement  upon  the  note  to  the  extent  of 
the  damage  ho  had  sustained  by  the  failure  of  the  other  party  to 
do  what  he  had  agreed  to  do.  From  the  nature  of  the  agree- 
ment, the  utmost  damage  which  Dickey  cculd  have  sustained 
from  the  failure  of  the  other  party,  was  the  difference  between 
the  value  of  the  clock  had  it  kept  time,  and  its  actual  value. — 
To  entitle  the  defendant  to  a  verdict,  he  should  have  shown  that 
he  had  taken  the  necessary  steps  to  rescind  the  contract,  or  that 
the  clock  after  the  repairs  were  made  was  valueless.  If  it  was 
worth  anything,  he  could  not  keep  it  and  pay  nothing.  The  ev- 
idence, however,  shows,  that  although  the  clock  was  of  no  value 
as  a  time -piece,  it  was  worth  more  than  a  nominal  amount,  and 
there  is  no  evidence  tending  to  prove  that  the  defendant  had  done 
any  thing  to  rescind  the  contract.  Upon  this  evidence,  the  farthest 
that  the  court  could  have  gone,  was,  to  give  judgment  against 
the  defendant  for  the  amount  which  the  clock  was  actually 
worth,  and  there  was  error  in  rendering  judgment  in  his  favor. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


DICKENS  vs.  BUSH. 


1.  In  an  appeal  case  from  a  justice  of  the  peace,  the  judgment  entry  reci- 
ted a  verdict  for  plaintiff,  but  did  not  state  the  amount  of  it ;  on  the 
judge's  docket  was  a  memerandum,  in  his  hand-writing,  in  these  words  : 
"  Jury  and  verdict  for  plaintiff,  and  fifteen  per  cent,  damages;"  and  cer- 
tain notes  were  found  among  the  papers  of  the  cause,  corresponding  with 
the  pleadings :  Held,  that  this  evidence  was  not  sufficient  to  authorize 
the  entering  of  a  judgment  nunc  pr«  tunc  at  a  subseoiucnt  term  for  the 
amount  of  the  notes. 
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Error  to  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  Robert  Dougherty. 

Motion  to  enter  a  judgment  nunc  pro  tunc  by  David  A. 
Bush  against  Ephraim  Dickens.  The  record  shows  that  Bush 
sued  Dickens  before  a  justice  of  the  peace,  and  obtained  judg- 
ments against  him  in  several  cases,  all  of  which  Dickens  re- 
moved by  appeal  into  tho  Circuit  Court.  At  the  Spring  term, 
1852,  a  judgment  was  rendered  in  said  court,  as  follows  : 

"  Came  the  parties  by  their  attorneys,  and  the  plaintiff  moves 
to  consolidate  this  and  the  seven  following  cases,  which  motion 
is  granted  ;  and  the  parties  having  joined  issue,  there  came  a 
jury  of  good  and  lawful  men,  to-wit :  &c.,  who  upon  their  oaths 
say,  they  find  for  the  plaintiff,  and  assess  the  damages  at 
It  is  therefore  considered  by  the  court,  that  the  plaintiff  recover 
of  the  defendant  the  said  sum  so  assessed,  and  fifteen  per  cent, 
damages  on  the  same  for  frivolous  appeal,  and  also  the  costs  of 
suit." 

In  support  of  his  motion,  the  plaintiff  produced  the  judge's 
docket,  on  which  were  the  following  memoranda  in  the  hand- 
writing of  the  presiding  judge  :  "  This  and  the  seven  following 
cases  consolidated;"  "Jury  and  verdict  for  plaintiff,  and  fifteen 
per  cent,  damages."  It  also  appeared  that  there  were  several 
promissory  notes  on  file,  among  the  papers  of  the  cause,  corres- 
ponding with  the  pleadings. 

On  this  evidence,  the  court  entered  judgment  nunc  pro  tunc, 
as  of  the  Spring  term,  1852,  for  the  amount  of  said  notes  and 
fifteen  percent,  damages  thereon,  the  plaintiff  agreeing  to  remit 
the  interest.     This  judgment  is  now  assigned  for  error. 

P.  T.  Sayre,  for  plaintiff  in  error. 
E.  C.  Bullock,  contra. 

GOLDTHWAITE,  J. — The  only  question  in  this  case  is, 
whether  the  court  erred  in  allowing  a  judgment  nunc  pro  tunc 
to  be  f^ntcred  upon  the  evidence  as  disclosed  by  the  record. 

The  rule  is  well  settled,  that  to  authorize  a  judgment  of  this 
character,  there  must  be  either  some  matter  of  record,  or  somo 
entry  or  memorandum  made  by  or  under  the  authority  of  the 
judge. — Andrews  v.  The  Branch  Bank,  10  Ala.  375. 
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The  entry  by  the  judge  on  his  docket,  of  "jury  and  verdict 
for  plaintiff,  and  fifteen  per  cent,  damages,"  affords  no  informa- 
tion as  to  the  amount  of  the  verdict,  either  by  itself,  or  "when 
taken  in  connection  with  the  notes  which  were  found  on  file  with 
the  papers  in  the  cause.  The  verdict  may  have  been  for  less 
than  the  amount  of  the  notes. 

It  is  urged,  however,  that  as  it  appears  from  the  entry  of  the 
judge,  that  fifteen  per  cent,  damages  were  awarded,  and  the 
cases  were  on  appeal  from  a  justice,  inasmuch  as  these  damages 
are  only  given  when  it  appears  to  the  judge  that  the  appeal  was 
taken  for  delay,  it  shows  that  the  verdict  was  at  least  for  the 
amount  of  the  judgment  rendered  by  the  justice.  The  answer 
to  this  is,  that  the  entry  establishes  simply  that,  in  the  opinion 
of  the  judge,  the  appeal  was  taken  for  delay  ;  and  as  the  facts 
on  which  the  opinion  was  based,  do  not  appear,  it,  at  the  most, 
is  but  a  conclusion  ;  and  this  court  could  not,  in  the  absence  of 
the  facts  upon  which  it  was  founded,  say  that  it  was  correct. 
In  other  words,  we  cannot  say  whether  the  judgment  of  the  court 
in  awarding  damages  was  right  or  wrong;  and  to  amend  a  re- 
cord upon  evidence  of  this  character  would  be  going  beyond  all 
precedent. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


SACKET  &  SHELTON  vs.  McCORD. 

1.  A  judgment  on  verdict  against  the  plaintiff  in  attachment  is  not  conclu- 
sive evidence,  in  a  subsequent  suit  on  the  bond,  that  the  attachment  was 
wrongfully  sued  out. 

2.  The  party  excepting  is  only  required  to  set  out  in  the  bill  of  exceptions 
so  much  of  the  evidence  as  may  be  necessary  to  show  that  the  court  erred 
in  its  ruling;  and  a  reversal  necessarily  follows,  unless  the  record  also 
shows  that  no  injury  resulted  from  the  error. 

3.  When  the  bill  of  exceptions  states  that  the  I'uling  of  the  ceurt  "was  ob- 
jected to"  at  the  time  it  was  made  on  the  trial,  it  is  sufScient. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 
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Debt  by  Charles  McCord  igainst  the  appellants,  on  an  at- 
tachment bond,  given  by  them  in  a  suit  between  Jeremiah  Sack- 
ett and  said  McCorcT. 

On  the  trial,  "the  court  permitted  the  plainti£f  to  read  to  the 
jury  an  entry  from  the  minutes  of  the  present  term  of  this 
court,  not  signed  by  the  presiding  judge,  of  a  judgment  on  the 
verdict  of  a  jury  against  the  plaintiff  in  the  attachment  suit  of 
Sackett  v.  McCord,  the  bond  in  which  is  the  foundation  of  the 
present  action  ;  to  which  the  defendants,  by  their  counsel,  ob- 
jected. And  the  judge  charged  the  jury,  that  the  said  entry 
was  a  judgment,  and  was  conclusive  evidence  that  the  attach- 
ment was  wrongfully  sued  out ;  to  which  defendants  also  object- 
ed, and  prayed  the  court  to  sign  and  seal  this  bill  of  excep- 
tions," &c. 

"The  matters  set  forth  in  the  bill  oi  exceptions,"  are  now 
assigned  for  error. 

P.  Hamilton  and  Geo.  N.  Stewart,  for  appellants  : 

1.  The  judgment  in  the  attachment  suit  was  not  concl'isive 
evidence,  against  the  defendants  in  this,  that  the  attachment  was 
wrongfully  sued  out.  It  was  not  a  judgment  between  the  same 
parties,  that  being  against  Jeremiah  Sackett,  and  this  against 
his  sureties  ;  it  does  not  appear  but  that  it  might  have  been 
rendered  on  demurrer  to  the  declaration,  or  on  plea  of  payment 
or  release,  or  by  collusion  between  plaintifi  and  defendant.  In 
no  aspect  could  it  be  held  to  have  other  effect  than  as  prima  fa- 
cie evidence. — 4  Hawks'  R.  34;  ib.  43  ;  3  Ycates  128;  9  Port. 
412  ;  2  N.  H.  190;  4  Groenl.  72  ;  2  Rand.  313  ;  3  Cowen  & 
Hill's  Notes  984  ;  5  Monroe  266,  267;  9  Yerger  111;  6  Rand. 
86;  21  Pick.  253. 

2.  The  entry  was  no  judgment.  The  result  of  the  case  still 
remained  in  the  breast  of  the  judge,  until  the  minutes  were 
signed  ;  that  judgment  might  have  been  set  aside,  and  a  new 
trial  granted. 

Wm.  G.  Jones,  contra  : 

1.  The  bill  of  exceptions  is  to  be  construed  most  strongly 
against  the  party  excepting.  In  what  purports  to  be  the  bill  of 
exceptions  in  this  case,  tbo  admission  in  evidence  of  the  judg- 
ment entry  was  "objected  to"  by  the  defendant,  but  not  except- 
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ed  to.  So,  too,  we  insist  that  the  charge  of  the  court  was  only 
"objecteJ  to,"  and  not  excepted  to.  Under  the  recent  decis- 
ions of  this  court,  it  is  submitted  that  no  exception  appears  to 
have  been  taken  in  the  case  during  the  progress  of  the  trial. — 
21  Ala.  200 ;  ib.  358  ;  11  ib.  732 ;  9  Wheat.  657. 

2.  The  judgment  was  admissible  in  evidence.  The  fact  that 
the  attachment  suit  was  not  prosecuted  to  effect  was  directly  in 
issue ;  and  the  verdict  and  judgment  in  the  attachment  case 
was  not  only  competent  and  admissible  evidence,  but  the  only 
legitimate  evidence  of  that  fact. 

3.  The  charge  of  the  court  must  be  taken  and  construed  with 
reference  to  the  evidence,  and  the  bill  of  exceptions  is  to  be  ta- 
ken most  strongly  against  the  party  excepting.  The  charge 
was  given  to  the  jury  after  the  evidence  was  closed.  It  does 
not  seem  that  the  defendants  offered  any  evidence  at  all.  The 
court  did  not  reject  any  evidence  offered  by  them.  They  did 
not  attempt  to  show  that  the  attachment  was  rightfully  sued 
out,  notwithstanding  the  verdict  and  judgment  in  the  attach- 
ment suit.  So  far  as  appears  from  the  bill  of  exceptions,  the 
verdict  and  judgment  in  the  attachment  suit  was  the  only  evi- 
dence before  the  jury.  Each  party  rested  his  case  there,  and 
went  to  the  jury.  Under  this  evidence  the  court  properly  charg- 
ed the  jury  that  this  was  conclusive  evidence  that  the  attach- 
ment was  wrongfully  sued  out.  The  case  is  argued  by  the 
counsel  for  the  plaintiffs  in  error  as  if  the  court  held  this  an  es- 
toppel, and  prevented  the  defendants  from  offering  evidence  to 
show  that  the  attachment  was  properly  sued  out.  But  this  was 
not  the  case.  The  defendants  did  not  offer  any  such  evidence. 
They  made  no  effort  to  contradict  the  prima  facie  case  made 
by  the  plaintiff.  In  this  respect  this  case  is  clearly  distin- 
guished from  the  case  of  Marshall  v.  Betner,  17  Ala.  832. — 
That  was  an  action  on  the  case,  and  not  on  the  attachment 
bond  ;  and  the  court  onlj"-  decided  that  the  judgment  in  the  at- 
tachment case  did  not  estop  the  party  from  offering  evidence  to 
show  that  the  attachment  was  properly  sued  out.  That  is  very 
different  from  this  case.  Here  no  attempt  was  made  to  intro- 
duce such  evidence. 

4.  The  judgment  was  admissible  in  evidence  even  against  a 
stranger,  for  the  purpose  of  showing  that  such  a  judgment  had 
been  rendered.     But  these  parties  were  not  strangers  to  the  at- 
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tachment  suit.  One  of  them  was  the  yery  individual  who 
procured  the  issuance  of  the  attachment,  and  by  giving  this  their 
bond  in  the  case  they  made  themselves  privies  to  the  case,  and 
a  judgment  is  not  only  admissible  but  conclusive  evidence 
against  parties  and  privies. 

GOLDTHWAITE,  J.— The  condition  of  the  attachment 
bond  was,  in  accordance  with  the  statute,  (Clay's  Digest  54  § 
3,)  to  prosecute  the  attachment  with  effect,  and  pay  the  plain- 
tiff all  such  damages  as  he  might  sustain  by  the  wrongful  su- 
ing out  of  the  same  ;  and  although  a  record  of  a  judgment  or 
verdict,  in  favor  of  the  defendant  in  attachment,  would  be  con- 
clusive to  show  that  the  plaintiff  had  failed  to  prosecute  his  suit 
to  effect,  by  itself  it  w^as  not  conclusive,  as  to  the  wrongful  su- 
ing out  of  the  attachment ;  for  it  may  have  been  rendered  upon 
an  issue  not  affecting  the  merits  of  the  case.  We  do  not  say 
that  it  would  have  been  conclusive  had  it  been  rendered  upon  the 
merits,  (Lucas  v.  The  Governor,  6  Ala.  826,)  but  it  certainly 
was  not  when  introduced  by  itself. — Marshall  v.  Betner,  17  Ala. 

As  to  the  argument  for  the  defendant  in  error,  that  as  the 
bill  of  exceptions  does  not  show  that  any  other  evidence  was  of- 
fered than  the  judgment  referred  to,  that  the  charge  of  the 
court  must  be  taken  with  reference  to  that  evidence  only,  and 
in  that  respect  was  coiTect:  The  fact  that  no  other  evidence 
was  offered  than  the  judgment,  might  render  it  more  effective  as 
evidence  before  the  jury,  but  would  not  change  its  character, 
so  as  to  authorize  the  court  to  say  that  it  was  conclusive.  We 
cannot,  however,  say  from  the  record  that  there  was  no  other 
evidence,  as  the  party  excepting  is  only  required  to  set  out  so 
much  of  the  testimony  as  may  be  necesssary  to  show  that  the 
court  erred  in  its  ruling,  and  when  this  is  done  a  reversal  neces- 
sarily follows,  unless  the  record  also  shows  that  no  injury  re- 
salted  from  the  error. 

It  is  also  urged,  on  tlu-  pai  L  vi'  ilie;  appellee,  that  the  assign- 
ment of  errors  cannot  bo  considered,  for  the  reason  that  it  does 
not  appear  that  the  ruling  of  the  court  below  was  excepted  to. 
We  think  that  when  the  bill  of  exceptions  shows  that  the  ruling 
of  the  court  was  objected  to  at  the  time  it  was  made  on  the  trial, 
it  is  sufficient.  A  bill  of  exception  is  defined  to  be  "  a  state- 
ment of  the  objections  made  by  the  parties  to  the  ruling  of  the 
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court,"  (Bouv.  Law  Die.  200,)  and  the  bill  in  the  present  case 
comes  fully  up  to  the  definition.  We  are  unable  to  see  any 
sound  reason  why  it  should  be  necessary  to  state  specially  that 
the  ruling  of  the  court  was  excepted  to.  Such  must  necessari- 
ly be  the  purpose  and  intent  of  every  objection  which  is  made 
to  the  decision  of  the  court,  and  the  objection  becomes  senseless 
and  absurd  on  any  other  supposition. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 
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ACTION  ON  THE  CASE. 

1.  An  action  on  the  case  cannot  be  maintained  by  the  Commissioners' 
Court  of  Butler  County  against  tlie  keeper  of  the  poor-house,  for  de- 
bauching and  getting  with  child  one  of  the  inmates  of  said  poor-house. 
— Comm'rs' Ct.  Butler  Co.  v.  McCann,  599 

AGENCY. 

1.  When  an  agent  lends  out  the  money  of  his  principal  at  a  usurious 
rate  of  interest,  the  fact  of  the  agency  does  not  affect  the  illegality  of 
the  contract,  or  avoid  the  effect  of  the  statute  against  usury. — Pear- 
son efc  al.  V.  Bailey,  S37 

2.  In  assumpsit  to  recover  for  lumber  furnished  by  plaintiffs  to  defend- 
ant, defendant's  agent  by  whom  it  was  procured  is  a  competent  witness 
for  plaintiffs ;  and  evidence  that  he  was  indebted  to  defendant  for  mo- 
ney advanced  o6  the  building  contract  at  the  time  he  procured  the 
lumber  is  irrelevant. — Ortez  v.  Jewett  &  Co.,  662 

AMENDMENTS. 

1.  It  is  not  error  to  allow  plaintiff  to  amend  his  declaration,  even 
after  the  trial  has  been  commenced,  by  the  alteration  of  a  date  al- 
leged under  a  videlicet. — Zeigler  &  Hall  v.  David,  127 

2.  In  a  summary  proceeding  under  the  statute,  by  a  Bank  whoso  char- 
ter has  been  forfeited,  and  her  affairs  placed  in  the  hands  of  trustees 
for  settlement  and  liquidation,  the  notice  having  been  held  defective 
on  error,  for  the  want  of  an  averment  that  the  suit  was  instituted  by 
the  direction  and  authority  of  the  trustees,  the  court  below  to  which 
the  cause  is  remanded  may  permit  an  amendment  of  the  notice  by  the 
addition  of  that  averment. — Jeraison  v.  P.  &  M.  Bank,  168 

8.  The  amendment  may  be  made  in  such  case  by  annexing  the  trustees' 
certificate  to  the  notice,  averring  that  the  Bank,  "by  its  trustees 
named  in  the  certificate  annexed  hei^eto,  appointed  under  the  act  there- 
in specified,  will  move,"  &c.  169 

4.  Specifications  contesting  a  bankrupt's  discharge  on  the  ground  of 
fraud,  are  within  the  statute  allowing  amendments  on  terms  after  a 
demurrer  is  sustained. — (Clay's  Dig.  334  §  19.)— Stewart  &  Fontaine 
r.  Hargrove,  429 

ARBITRATION  AND  AWARD. 

1.  Assumpsit  does  not  lie  on  an  award  when  the  submiision  to  arbitra- 
tion is  under  swah— ilcCarjfa  v.  Orut<;ker,  67§ 

105 
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ASSUMPSIT. 

1.  Assampsit  does  not  lie  oo  an  award  when  the  subminioo  to  arbitra' 
tion  is  under  seal. — McCargo  t.  Crutcher,  676 

2.  When  a  written  contract  for  the  building  of  a  house  is  subsequently 
varied  hj  the  parties,  so  as  to  require  a  greater  amount  of  work  and 
materials,  as  well  as  an  alteration  in  the  structure  and  a  longer  time 
for  its  completion,  the  vorkmnn  is  not  bound  to  sue  on  the  original 
contract,  but  may  reeoxer  on  a  quantum  meruit;  and  the  written 
contract  is  admissible  in  evidence  to  show  what  the  parties  had  agreed 
on  as  reasonable  for  that  portion  of  the  work  embraced  in  it. — Hutch- 
ison v.  CuUum,  622 

3.  Assumpsit  lies  in  favor  of  the  landlord  against  a  stranger  for  rents 
received  by  the  latter  from  the  tenants  under  an  assertion  of  title  in 
himself. — Br.  Bank  Mobile  v.  Fry,  770 

4.  Wliere  there  has  been  a  conversion  of  property  owned  by  several  ten- 
ants in  common,  they  may  all  waive  the  tort  and  join  in  assumpsit,  or 
each  one  may  bring  a  separate  action  for  his  interest  without  joining 
the  others. — Tankersley  v.  Childers  et  al.,  781 

6.  In  assumpsit  for  money  had  and  received,  plaintiff  must  show  seme 
certain  amount  to  which  he  is  entitled ;  bat  if  the  evidence  furnishes 
certain  data  from  which,  by  an  arithmetical  calculation,  the  jury  may 
ascertain  the  amount  to  wliich  he  is  entitled,  it  is  sufficient.  781 

ATTACHMENT. 

1.  Under  the  act  of  Februory  5,  1846,  an  attachment  lies  against  hus- 
band and  wife,  non-residents,  to  subject  the  wife's  separate  estate,  se- 
•ured  to  her  by  ante-nuptial  contract,  to  the  satisfaction  of  a  debt 
contracted  by  her  dum  sola. — Crocker  &  Wife  v.  Clements'  Adm'r,        296 

2.  Where  the  legal  and  equitable  remedies  by  attachment  are  concur- 
rent, the  statute  of  limitations  is  the  same  in  both  forums.  290 

3.  An  attachment  does  not  lie,  under  the  statutes  of  this  State,  against 
a  domestic  executor  or  administrator,  whose  testator  or  intestate  at 
the  time  of  his  death  was  a  resident  of  this  Statc-^— Taliaferro  v.  Lane,  809 

4.  Such  an  attachment,  when  issued  by  a  justice  of  the  peace,  is  not 
merely  voidable,  but  void,  and  operates  no  lien  on  the  property  at- 
tached. 809 

6.  Although  the  allegations  of  a  bill  are  sufficient  to  bring  the  case  with- 
in the  act  of  1846  giving  attachments  in  chancery,  yet,  if  the  com- 
plainant fails  to  comply  with  its  requisitions  as  to  making  affidavit 
and  giving  bond,  his  bill  cannot  be  sustained  under  that  act. — Mc- 
Gown  V.  Spraguo  et  al.,  624 

6.  When  two  joint  makers  of  a  note  are  garnishecd  as  the  debtors  of  the 
payee,  and  answer  admitting  their  indebtedness,  if  neither  of  them 
discloses  the  fact  that  they  have  been  notified  of  the  transfer  of  the 
note,  a  payment  of  the  judgment  rendered  against  them  on  their  an- 
rwer  will  not  discharge  them  from  liability  to  the  real  owner;  but  if 
on*  discloses  this  fact  in  his  answer,  and  the  transferree  is  thereupon 
notified,  and  fails  to  appear  and  assert  his  rights,  ho  is  estopped  from 
Mtting  up  any  claim  a^^inst  the  garniahees.— Bmoot  &  Ketchum  t. 
BiI«Ta>  660 
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7.  Iq  a  contest  between  garnishees,  who  have  paid  a  judgment  rendered 
against  them,  and  one  claiming  by  a  transfer  from  the  debtor,  of  which 
they  were  notified  before  they  answered,  evidence  that  they  paid  the 
money  to  the  clerk  in  court,  who  immediately  paid  it  back  to  one  of 
them  as  the  attorney  ot  the  plaintifiFs  in  the  judgment,  is  irrelevant.      659 

8.  A  judgment  on  verdict  against  the  plaintiflfin  attachment  is  not  con- 
clusive evidence,  in  a  subsequent  suit  on  the  bond,  that  the  attach- 
ment was  wrongfully  sued  out. — Sackett  &  Shelton  v.  McCord,  851 

BAIL. 

1 .  When  a  debtor  who  is  held  to  bail  endeavors  to  procure  his  discharge 
under  the  insolvent  laws,  by  rendering  a  schedule  of  his  property, 
and  takes  an  appeal  to  the  Circuit  Court  under  the  provisions  of  sec- 
tion 2185  of  the  Code,  he  is  entitled  to  be  discharged  from  custody  on 
giving  the  bond  required  by  that  section  — Ex  parte  Whitehead,  93 

2.  A  debtor  in  custody  under  bail  process,  who  wishes  to  discharge  him- 
self by  rendei'ing  a  schedule  of  his  property  under  the  statute,  (Clay's 
Digest  70  §  3,)  may  make  his  application  for  a  discharge  to  any  jus- 
tice of  the  peace,  and  the  latter  is  authorized  to  act  upon  it  alone. 
(Overruling  Morrow  &  Nelson  v.  Weaver  &  Frow,  8  Ala.  295,  which 
held  that  the  application  must  be  made  to  two  justices  of  the  peace  or 

a  judge.) — Hutchisson  et  al.  v.  Governor,  809 

BANKRUPT. 

1.  On  a  motion  by  a  bankrupt  to  have  his  discharge  entered  of  record, 
where  the  record  does  not  purport  to  set  out  all  the  evidence,  and  the 
motion  itself  is  wanting,  the  Appellate  Court  cannot  pi'esume  that 
there  was  no  proof  before  the  court  below  that  an  execution  had  is- 
sued, nor  that  the  motion  did  not  allege  such  to  be  the  fact;  and  the 
rule  laid  down  in  Bi'own  v.  Branch  Bank,  20  Ala.  420,  does  not  apply 

to  the  case. — Stewart- &  Fontaine  v.  Hargrove,  429 

2.  When  the  bankrupt's  motion  is  resisted  on  any  of  the  grounds  speci- 
fied in  the  act  of  Congress,  the  facts  relied  on  to  impeach  his  certifi- 
cate must  be  stated  with  certainty  to  a  common  intent.  429 

3.  An  allegation,  in  general  terms,  that  the  bankrupt  had  failed  to  file  a 
full  schedule  of  his  notes  and  accounts,  without  specifying  those  which 
were  omitted,  is  but  the  statement  of  a  legal  conclusion,  and  is  also 
demurrable  for  want  of  precision  and  certainty.  429 

4.  An  allegation  that  he  had  made  a  fraudulent  conveyance  of  his  pro- 
perty, without  stating  the  person  to  whom  the  conveyance  was  made, 

or  the  property  conveyed,  is  demurrable  for  the  same  reasons.  429 

5.  So,  also,  an  allegation  which  does  not  set  out  the  amount  of  a  decree 
alleged  to  have  been  fraudulently  omitted,  nor  the  time  of  its  rendi- 
tion, is  demurrable  for  want  of  sufiicient  certainty  and  precision.  429 

6.  The  franchise  of  a  toll  bridge  is  property  within  the  contemplation  of 
the  bankrupt  law,  and  passes  to  the  assignee  in  bankruptcy.  42D 

7.  A  plea  alleging  that  a  lien  was  created  m  favor  of  the  contesting  cred- 
itor before  the  bankrupt's  application  for  the  benefit  of  the  act,  by  the 
delivery  of  ivu  ecseoutiou  to  tho  akeu'lS  of  a  couuty  ia  wkjoh  thw&wwe 
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•lavos  tbo  property  of  the  defendant,  is  defectire  in  substance,  if  It 
does  not  also  allege  that  the  lien  was  continued  up  to  the  rendition  of 
the  decree.  429 

8.  Specifications  contesting  a  bankrupt's  discharge  on  the  ground  of 
fraud,  are  within  the  statute  allowing  amendments  on  terms  after  a 
demurrer  is  sustained.—  (Clay'a  Digest  884  §  19,)  429 

BASTARDY. 

1.  When  the  defendant  in  a  bastardy  proceeding  enters  into  a  recogni- 
zance  for  his  appearance  at  court,  and  his  surety  in  the  bond  after- 
wards become  judge  of  probate,  the  latter  is  incompetent  by  reason 
of  interest  to  preside  on  the  trial  of  the  cause,  and  any  proceedings 
therein  had  before  him  are  coram  non  judiee  and  void. — The  State 

ex  rel.  Claunch  v.  Castleberry,  86 

2.  If  n  proceeding  under  the  bastardy  act  was  continued  by  the  defend- 
ant  at  the  first  term  to  which  he  was  bound  to  appear,  the  County 
Court  had  jurisdiction  to  compel  him  to  enter  into  recognizance  for 
his  personal  appearance  from  term  to  term  and  for  his  good  behavior ; 
and  if  the  recognizance  contained  any  superadded  condition,  it  was 
void  only  as  to  that  condition,  and  ralid  as  to  the  remaining  obligations,  86 

CHANCERY. 

1.  Where  a  debtor  conveys  by  deed  all  his  property,  both  real  and  per- 
sonal, to  a  trustee,  in  trust  that  he  will,  first,  make  the  grantor  a 
reasonable  allowance  for  the  comfortable  support  and  maintenance  of 
his  family,  and  the  education  of  his  children  ;  secondly,  that  he  will 
pay  all  the  grantor'ig  debts,  and  the  debts  incurred  in  the  execution  of 
the  trust ;  and,  thirdly,  that  he  will  then  convey  the  iegal  title  to  the 
property  undisposed  of  to  the  grantor's  children ,  and  delivers  the 
deed,  as  also  the  passession  of  the  property,  to  the  trustee,  who  ac- 
cepts the  trust,  the  trusts  in  favor  of  the  grantor's  creditors  and  chil- 
dren become  perfect,  and  cannot  afterwards  be  divested  or  revoked  by 
any  act  of  the  grantor  or  trustee.  And  in  such  case,  a  court  of  equi- 
ty will  enforce  the  trust,  at  the  instance  of  the  grantor's  children  ; 
and  if  the  bill  allege  that  the  trustee  baa  paid  all  the  debts,  the  cred- 
itors are  not  necessary  parties  to  the  bill. — Andrews  et  al.  v.  Hobson's 
Adm'ret  al.,  219 

2.  A  court  of  equity  will  rescind  a  contract  of  sale  at  the  instance  of  the 
vendee,  and  restore  to  him  the  purchase  money  which  he  has  paid, 
whenever  the  contract  is  tainted  with  false  and  fraudulent  represen- 
tations on  the  part  of  the  vendor  relative  to  the  title  ;  and  for  this 
purpose  the  whole  conduct  of  the  vendor  in  relation  to  the  matter 
may  bo  looked  to.— Smith  v.  Robertson,  812 

8.  An  outstanding  right  of  dower,  whether  perfect  or  inchoate,  is  an  in- 
cumbrance upon  a  title  which  renders  it  defective ;  and  a  vendee  who 
has  contracted  for  "  good  and  lawful  titles,"  may  come  into  equity  to 
have  compensation  for  such  dower  claim  out  of  the  unpaid  purchase 
money. — Thrasher  and  Mitchell  v.  Pinckard's  Heirs  and  Adm'rs,  610 

4.  Tbo  court  of  probate  cw  only  allot  dower  ia  the  node  prescribed  by 
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the  Btatute,  and  in  those  lands  of  which  the  husband  died  seized ;  if 
the  husband  aliened  in  his  life-time,  and  the  purchaser  has  put  valua- 
ble improvements  on  the  lands,  he  may  come  into  equity  against  his 
vendor's  widow  and  heirs,  to  have  the  dower  claim  settled  and  deduct- 
ed from  the  unpaid  purchase  money.  616 
6.  Equity  will  not  enforce  the  specific  execution  of  a  parol  gift  of  land 
by  a  father  to  his  son,  though  accompanied  by  delivery  of  posssession, 
either  against  the  father  himself,  or  his  heirs  at  law  and  personal  rep- 
resentatives after  his  death. — Pinckard  and  Pool  v.  Pinckards's  Hjirs 
and  Adm'rs,  649 

6.  Courts  of  equity  grant  relief  against  conveyances  obtained  by  mis- 
representation or  mistake  ;  and  if  the  parties  occupy  a  relation  from 
which  an  unusual  degree  of  confidence,  affection  or  sense  of  duty  nat- 
urally springs,  the  utmost  degree  of  good  faith  is  required  from  the 
party  in  whom  the  trust  is  reposed,  and  ho  must  show  that  his  con- 
tract is  in  every  respect  just,  fair  and  equitable. — Boney  et  al.  v.  Hol- 
lingsworth  etal.,  690 

7.  A  father  executed  a  deed  conveying  certain  lands  to  his  sons,  but  filed 
it  away  among  his  papers,  and  never  delivered  it ;  after  his  death  the 
grantees  obtained  a  voluntary  relinquishment  from  their  sister  of  all 
her  interest  in  the  lands,  by  representing  to  her  that  their  father  on 
his  death  bed  had  declared  it  to  be  his  intention  that  they  should  have 
them  :  The  relinquishment  was  set  aside  in  equity,  because  the  gran- 
tees failed  to  show  that  they  stated  fully  and  fairly  their  father's  dy- 
ing declarations,  690 

8.  When  a  judgment  is  freely  and  voluntarily  confessed,  with  full 
knowledge  on  the  part  of  defendant  of  all  the  facts  connected  with  it, 
and  without  any  fraud  or  collusion  on  the  part  of  plaintiff,  the  defen- 
dant is  estopped  from  setting  up  any  defence  to  the  debt  which  existed 
anterior  to  such  confe.ssion.  and  a  court  of  equity  cannot  afford  relief 
against  it  except  upon  some  equity  subsequently  arising. — Moore  et  al. 

v.  Barclay  et  al.,  739 

9.  When  a  defendant  in  a  judgment  at  law  comes  into  equity  for  relief, 
alleging  matters  which  would  have  constituted  a  good  defence  to  the 
action  at  law,  he  must  show  by  his  bill  that  his  failure  to  discover  and 
avail  himself  of  his  defence  at  law  was  not  attributable  to  any  negli- 
gence or  want  of  diligence  on  his  part,  but  to  fraud,  accident  or  the 
act  of  the  opposite  party. — Taliaferro's  Adm'r  v.  Branch  Bank  at 
Montgomery,  765 

10.  An  allegation  that  complainant  was  ignorant  of  the  facts  on  which  he 
relies  as  a  defence  until  long  after  the  rendition  of  the  judgment,  is 
not  sufficient.  755 

11.  On  a  motion  to  set  aside  the  sheriff's  return  on  an  execution,  it  is 
competent  for  the  defendant  in  execution  to  show  that  the  money  had 
been  paid  as  the  return  showed,  and  had  been  tendered  and  refused, 
and  by  tendering  it  anew  to  avoid  interest  and  any  further  issue  of 
execution ;  and  if  he  fails  to  do  this,  he  cannot  come  into  equity  for 
relief,  unless  he  explains  the  omission  satisfactorily. — Minter  and 
Gayle  v.  Br.  Bank  Mobile,  762 
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12.  The  removal  of  a  trustee  from  the  State,  without  having  executed  the 
trust  confided  to  him,  gives  the  Court  of  Chancery  authority  to  exe- 
euteit. — CuUum  et  al.  v.  Br   Bank  Mobile,  797 

CHANCERy  PLEADING  AND  PRACTICE. 

1.  An  interlocutory  order  of  tho  Chancellor,  directing  "that  a  receiver 
be  appointed  to  take  possession"  of  the  defendant's  estate,  "and  that 
he  and  either  of  the  parties  have  leave  to  apply  to  tho  court  for  any 
other  or  farther  directions,  as  to  him  may  be  necessary  ;  and  that  it 
be  referred  to  the  register,  to  appoint  a  fit  and  proper  person  to  be 
the  receiver  aforesaid ^  the  person  so  to  bo  appointed  first  giving  bond," 
&c.,  and  directing  the  defendant  to  deliver  up  to  him  his  plantation, 
&c,,  is  a  nullity,  and  the  writ  of  prohibition  should  go  from  the  Su- 
preme Court  to  revoke  it,  and  prevent  proceedings  under  it.  (Per 
Justices  LiooN,  Qoldtiiwaite  and  Phelan.) 

(Chilton,  C.  J.,  and  Qibbons,  J.,  dissenting,  held  that  the  order  was 
only,  at  most,  an  erroneous  construction  of  the  statute;  that  the  re- 
later  should  have  first  applied  to  the  Chancellor,  by  petition,  for  a 
correction  or  modification  of  the  order;  and  that,  as  the  Chancellor 
had  jurisdiction  of  the  case  made  by  the  bill,  and  a  disci-etion  as  to 
the  appointment  of  a  receiver,  and  had  erred  merely  in  the  manner  of 
making  the  appointment,  the  writ  should  not  be  grante<l.) — Ex  Porte 
Morgan  Smith,  94 

2.  A  bill  should  jiot  be  dismissed  for  the  wont  of  proper  parties,  unless 
the  objection  is  taken  in  the  court  below  ;  but  if  the  objection  is  there 
taken,  and  complainant  refuses  to  amend,  his  bill  may  be  dismissed 
without  prejudice. — Andrews  et  al.  v.  Hobson's  Adm'r  et  al.,  219 

3.  Across  bill  which  sets  up  matter  not  pertinent  to  that  of  the  original 
bill,  and  seeks  no  relief  against  the  complainant,  is  without  equity, 
and  should  be  dismissed.  219 

4.  A  defendant,  who  is  a  formal  party  to  a  bill  as  husband  of  one  of  the 
heirs  nt  law  of  an  insolvent  decedent,  is  a  competent  witness  for  bis 
co-defendant,  especially  when  he  testifies  against  his  own  interest. — 
Burns  v.  Taylor  et  al. ,  266 

6.  The  correctness  of  the  rule  questioned,  which  is  laid  down  in  Hol- 
man's  Ileirs  v.  Bank  of  Norfolk,  12  Ala.  405,  that  where  a  defendant 
who  appears  from  the  face  of  the  proceedings  to  have  no  interest  makes 
a  long  and  formal  answer,  setting  up  as  a  defence  to  the  bill  matters 
which  do  not  properly  concern  him,  and  thereby  subjecting  himself  to 
a  liability  for  costs,  he  is  rendered  incompetent  asa  witness  for  anoth- 
er defendant.  265 

6.  When  an  answer  in  chancery  is  used  ns  evidence  by  the  complainant, 
iu  an  action  at  law  subsequently  instituteil,  the  whole  answer,  so  for 
as  it  is  pertinent  to  the  issue,  must  be  taken  together,  whether  its  al- 
legations are  strictly  responsive  or  set  up  .affirmative  matter  in  avoid- 
ance.—Crocker  &  Wife  v.  Clements'  Adm'r.  296 

7.  When  suit  is  brought  to  recover  back  money  paid  on  a  decree,  which 
was  afterwards  reversed  on  error  because  the  allegations  and  proof  did 
not  correspond,  tho  defendant  can  derive  no  benefit  from  the  master's 
report  in  the  cause,  although  no  exceptions  wore  taken  to  it ;  tho  re- 
port falls  to  the  ground  with  the  decree  290 
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8.  In  chancery  cases,  when  the  decree  is  voluntarily  executed  by  the 
parties,  and  the  complainant  i-eceives  the  money  decreed  to  him,  he 
may  nevertheless  prosecute  an  appeal. — Tarleton  v.  Goldthwaite's 
Heirs  and  Adm'r,  346 

9.  Memoranda  from  books,  and  written  documents,  when  produced  in 
response  to  a  call  in  the  bill,  are  evidence  in  the  cause,  but  uot  neces- 
sarily conclusive  evidence  of  the  facts  which  they  tend  to  establish.      840 

10.  Where  the  bill  alleges  an  indebtedness  on  the  part  of  the  defend- 
ant's intestate  to  complainant,  for  rents  received  aud  not  paid  over 
or  accounted  for,  aud  charges  that  defendant  has  in  his  possession  the 
documents  showing  such  indebtedness,  and  calls  for  their  production ; 
aud  the  documents,  when  produced,  tend  to  show  that  no  indebtedness 
whatever  existed,  the  complainant  may  nevertheless  establish  his 
claim  by  other  evidence.  346 

11.  The  nominal  plaintifiF  in  a  judgment  at  law  is  not  au  indispensable 
party  to  a  bill  filed  by  the  person  for  whose  use  it  was  recovered,  to 
obtain  satisfaction  of  it  out  of  property  in  the  hands  of  the  debtor's 
legatees ;  the  objection  that  he  was  a  necessary  party  cannot  be  raised 

for  the  first  time  in  the  Appellate  Court. — Sanders  et  al.  v.  Godley,      473 

12.  When  a  bill  is  filed  by  a  creditor  to  subject  to  the  satisfaction  of 
the  testator's  debts  certain  property  in  the  hands  of  his  legatee,  to 
whom  it  was  bequeathed  for  life  with  remainder  to  her  children,  the 
remainder-men  are  necessary  parties  to  the  bill.  473 

18.  The  service  of  subpoena  on  the  surviving  parent  of  infant  defend- 
ants, for  them,  is  sufficient,  whether  they  are  over  or  under  fourteen 
years  of  age.  473 

14.  When  judgment  is  recovered  against  an  executor  on  a  debt  of  the 
testator,  and  the  creditor  comes  into  equity  to  obtain  satisfaction  out 
of  property  in  the  hands  of  legatees,  alleging  the  insolvency  of  the  ex- 
ecutor aud  his  sureties  at  the  time  of  the  rendition  of  judgment  and 
from  that  time  until  his  death,  the  administrator  of  the  executor  is 
not  a  necessary  party  to  the  bill.  473 

15.  When  a  creditor  comes  into  equity  to  obtain  sa'tisfaction  of  his  debt 
out  of  property  in  the  hands  of  his  debtor's  legatees,  all  the  legatees 
who  are  made  defendants  must  contribute  their  proportion  to  the  sat- 
isfacti  on  of  the  debt ;  a  money  decree  against  two  of  the  defendants 
jointly,  to  one  of  whom  slaves  were  bequeathed  for  life  with  remainder 

to  her  children,  who  are  also  defendants  to  the  bill,  is  erroneous.  473 

16.  When  a  judgment  debtor,  or  his  assignee  of  the  equity  of  redemp- 
tion, files  a  bill  to  redeem  lands  sold  under  execution,  he  must  allege 
in  his  bill  the  performance  of  all  that  the  statute  requires  of  him  ; 
if  he  fails  to  allege  that  possession  was  delivered  to  the  purchaser 
without  suit,  his  bill  is  without  equity. — Paulling  v.  Meade,  605 

17.  When  a  judgment  creditor  files  a  bill  to  redeem,  he  must  allege  in 
his  bill  a  tender  of  the  amount  of  the  purchaser's  bid,  together  with 
ten  per  cent,  thereon,  and  an  offer  to  credit  his  judgment  against  the 
defendant  with  the  further  sum  of  ten  per  cent,  on  the  amount  of  the 
bid.  505 

18.  An  answer  directly  responsive  to  the  bill  must  prevail  against  the 
testimcny  of  one  witneES,  however,  full,  clear  and  explicit,  unless 
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fiapported  by  corroborating  circumstanccB,  which,  when  disoonneotod 
from  the  eTideuco  of  tlic  witness,  would  tend  to  ostabliHh  those  charge* 
which  urc  denied  by  the  answer,  and  would,  of  themselves,  be  eri- 
dence  for  that  purpose  —Boeno's  Iloirs  v.  Uninlalls  llciis,  614 

10.  Although  the  allegntione  f>f  A  bill  aro  auflicicnl  to  bring  the  ca«e 
within  the  act  of  1840  giving  attachments  in  chnncory ,  yet,  if  the  com- 
plainant fails  to  comply  with  its  requisitions  m  to  ranking  affidavit 
and  giving  bond,  his  bill  cannot  bo  sustained  under  that  act. — Mc- 
Gown  V.  Sprnguo  et  al.,  524 

20.  In  determining  the  question  of  multifariousness  the  court  can  look 
<o  the  bill  only,  and  not  to  the  answer*  or  proof — Halstead  ct  al.  v. 
Shepard,  558 

21.  A  bill  is  not  multifarious,  which  seeks  to  establish  complainant's 
interest  as  a  partner  in  certain  notes  payable  to  the  partnership, 
which  are  alleged  to  have  been  fraudulently  transferred  by  his  co- 
partner to  the  other  defendants,  by  separate  assignments  made  at 
different  times.  5,58 

22.  The  answer  of  one  defendant  cannot  be  used  as  evidence  against  his 
co-defendants  in  stating  on  account  before  the  master ;  but  if  the  oth- 
er answers  ajid  proof  in  the  cause  show  a  greater  balance  again.st 
them  than  the  account  as  stated  on  the  ba«is  furnished  by  the  answer, 

it  is  error  without  injury.  558 

23.  Relief  cannot  be  granted  beyoncf  the  allegations  of  the  bill,  even 
when  there  is  ample  evidence  to  justify  it. — Sandfoi-d  v.  Ochtalomi,     609 

24.  NVhen  a  letter  is  annexed  as  an  exhibit  to  a  bill,  and  prayed  to  be 
taken  as  part  of  it,  it.s  statements,  if  not    in  any  manner  qualified, 
thereby  become  the  statements  of  the  bill.-liinter  and  Gayle  v  Branah 
Bank  at  Mobile,  762 

25.  When  the  record  shows  that  the  residence  of  a  non-resident  de- 
fendant is  known,  it  must  also  show  that  a  copy  of  the  order  of  pnbli* 
cation  was  sent  to  him  by  mail  within  forty  days  from  the  time  it  was 
made ;  and  the  omission  of  this  will  roverse  the  decree  on  error. — Cul- 
lum  et  al.  v.  Branch  Back  at  Mobile,  797 

26.  When  a  bill  is  filed  to  enforce  a  trust  growing  out  of  partnership 
transactions  bstween  complainants  and  defendant,  or'  a  joint  trust  in 
favor  of  complainants  individually,  and  the  evidence  shows  a  separ- 
ate trust  in  la  vor  of  one  of  the  complainants  only,  the  discrepancy 
between  the  allegata  and  probata  is  fatal. — Owens  v.  Collins  &  Lang- 
worthy,  887 

27.  When  lands  are  purchasfKl  with  partnership  funds,  and  for  part- 
nership  purposes,  equity  regards  them  as  partnership  property,  and 
it  is  immaterial  in  whoso  name  the  purchase  is  made ;  but  when  the 
bill  alleges  both  facts,  while  the  proof  shows  a  purchase  by  one 
partner  for  partnership  purposes  with  his  individual  fund.*,  the  proof 
does  not  sustain   the  case  m.iflo  hv  tho  bill.  037 

CHARGE  OP  COURT. 

1.  A  charge  which  has  the  effect  of  withdrawing  from  the  consideration 
of  the  jury  nny  evidence  which  tends  to  establish  the  plaintiff's  case 
or  the  defwnce,  Is  erroneous.— Holmes  v    The  State,  J7 
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2.  However  correctly  the  judge  may  lay  down  the  law  in  his  general  charge 
to  the  jury,  yet  if,  in  a  subsequent  specific  charge,  he  places  the  case  up- 
on the  existence  of  certain  facts  on  which  alone  it  may  not  be  properly 
made  to  turn,  the  effect  of  which,  if  literally  followed  by  the  jury,  is 
to  withdraw  from  them  the  consideration  of  other  facts  which  tend 
either  to  disprove  or  materially  qualify  those  on  which  the  charge  is 
predicated,  injury  will  be  presumed  from  the  error.  17 

3.  A  charge  which  assumes  a  question  of  fact  to  be  a  question  of  law,  is 
erroneous. — Newton  v.  Jackson,  ••  335 

4.  When  the  evidence  is  conflicting  on  a  question  of  fact  material  to  the 
defence,  the  plaintiff  is  not  entitled  to  a  charge  asserting  his  right  to 

a  recovery  on  the  whole  evidence. — Woolfork's  Adm'r  v.  Sullivan,        648 

5.  When  the  entire  evidence  consists  of  the  testimony  of  one  witness,  a 
charge  that,  if  the  jury  believed  the  evidence,  plaintiff  could  not  re- 
cover, is  equivalent  to  a  demurrer  to  the  evidence,  and  raises  the  same 
question. — HoUingsworth  v.  Martin,  591 

G.  In  charging  the  jury,  it  is  the  duty  of  the  court  to  confine  itself  to  the 
testimony  ;  the  judge  ought  not  to  assume  that  any  fact  is  proved, 
unless  there  is  some  testimony  tending  to  prove  it,  and  then  it  should 
be  stated  hypothetically.  591* 

7.  A  charge  is  erroneous,  which  assumes  certain  facts  as  proved,  with- 
out referring  to  the  jui'y  the  credibility  of  the  testimony,  and  allow- 
ing them  to  determine  whether  those  facts  are  proved  or  not. — Whit- 
sett,  Garner  &  Co.  v  Slater,  626 

8.  A  charge  is  erroneous  which  refers  it  to  the  jury  "  to  decide  as  to 
the  sufficiency  of  the  notice"  to  charge  an  endorser ;  it  is  the  province 
of  the  jury  to  ascertain  the  facts,  while  the  court  determines  their 
legal  sufficiency  to  constitute  notice. — Stanley  v.  Bank  of  Mobile,  652 

9.  When  the  evidence  before  the  jury,  in  a  quasi  criminal  proceeding 
for  the  violation  of  a  city  ordinance,  is  entirely  circumstantial,  the 
court  may  refuse  to  charge  upon  a  portion  of  the  testimony,  and  should 
refer  the  whole  of  it  to  the  jury. — Brown  v.  Mayor  &c.  of  Mobile,        722 

COMMISSIONERS'  COURT  OF  ROADS  AND  REVENUE. 

1.  An  action  on  the  case  cannot  be  maintained  by  the  Commissioners' 
Court  of  Butler  County  against  the  keeper  of  the  poor-house,  for  de- 
bauching and  getting  with  child  one  of  the  inmates  of  said  poor-house.- 
Corammissioners'  Court  of  Butler  County  v.  McCann,  599 

CONTRACT  AND  AGREEMENT. 

1.  When  the  contract  of  hiring  is  reduced  to  writing,  and  is  general  in 
its  terms,  not  restricting  the  employment  of  the  slave  to  any  particu- 
lar business,  the  hirer  has  the  right  to  employ  him  in  any  business  to 

■  which  slaves  are  usually  put,  not  involving  extraordinary  peril  to  his 
life  or  health,  or  to  re-hire  him  to  another  to  be  so  employed  ;  and  pa- 
rol evidence  is  not  admissible  to  show  that  the  employment  of  the  slave 
was  to  bo  restricted  to  a  particular  business. — Seay  v.  Marks,  632 

2.  If  the  hirer  re-hires  the  slave  to  another,  and  he  is  killed  while  en- 
gaged in  a  hazardous  business  not  covered  by  the  contract,  even  by 
inevitable  accident,  the  owner  may  regard  such  misuse  of  the  slave  a.^ 

lot) 
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a  ooDTersion,  and  recorer  bis  value  from  the  first  hirer,  althongh  the 
more  immediate  cause  of  his  dcnth  was  the  slave's  disobedience.  582 

8.  If  a  contract  is  usurious  in  its  inception,  no  renewal  of  the  note,  or 
other  change  iu  the  form  of  the  contract,  can  alter  its  original  char- 
acter, hut  the  taint  of  usury  follows  it  even  into  the  hands  of  a  bona 
fide  holder,  unless  he  receives  it  through  the  fraud  of  the  maker. — 
Pearson  et  al.  v.  Bailey,  587 

4.  When  a  written  contract  for  the  building  of  a  house  is  subsequently 
varied  by  the  parties,  so  as  to  require  a  greater  amount  of  work  and 
materials,  as  well  as  an  alteration  in  the  structure  anl  a  longer  time 
for  its  completion,  the  workman  is  not  bound  to  sue  on  the  original  con- 
tract, but  mny  recover  on  a  quantum  meruit;  ond  the  written  con- 
tract is  admissible  in  evidence  to  show  what  the  parties  had  agreed  on 
as  reasonable  for  that  portion  of  the  work  embraced  in  it. — Hutchin- 
son V.  CuUum,  622 

6.  Plaintiff  declared  on  a  contract  by  whioh  defendant  promised  to  pay 
in  consideration  that  plaintiff  would  cure  a  certain  negro  belonging 
to  defendant,  and  offered  in  evidence  a  contract  by  which  defendont 
promised  to  pay  in  consideration  that  plaintiff  would  take  Siiid  negro 
"and  effect  a  cure  free  of  any  charge  for  board .-'  Held,  that  the 
contract  offered  was  not  admissible  evidence  under  the  declaration, 
the  consideration  therein  expressed  being  different  from  that  alleged 
in  the  declaration. — Jordan  v.  Roney,  768 

6.  Plaintiff  undertook  to  take  charge  of  a  certain  negro  belonging  to  de- 
fendant, "and  effect  a  cure  of  the  same  free  of  any  charge  for  board," 
and  defendant  promised,  in  oonsiderntion  thereof,  to  pay  a  stipulated 
gum  "six  months  from  the  time  that  the  cure  of  said  negro  is  effected, 
or  from  the  date  that  he  is  returned  and  pronounced  well ;  the  inten- 
tion and  understanding  of  the  parties  being,  that  a  sound  and  perfect 
cure  is  to  be  effected,  for  which  the  said  J.  (defendant)  is  willing  to 
pay  the  above  sum  otherwise  he  is  not  to  pay  anything;"  Held,  that 
the  legal  effect  of  defendant's  promise  was,  to  pay  the  sum  stipulated 
six  months  after  a  perfect  cure  had  been  effected,  or  six  months  from 
the  time  when  the  negro  was  returned  perfectly  cured  ;  that  plain- 
tiff's declaration  when  he  returned  the  negro,  "that  he  was  well," 
was  admissible  evidence  for  him,  not  ns  evidence  of  the  fact  that  a 
cure  had  been  effected,  but  to  show  that  plaintiff  had  returned  him 
as  well,  and  thus  fix  the  time  when  the  six  months  would  commence 
to  run  ;  and  that  evidence  of  the  negro's  condition  more  than  six 
months  after  his  return,  was  admitsiblc  to  show  that  he  was  not  per- 
fectly cured  when  returned.  768 

7.  A  stranger  to  a  contract  cannot  enforce  it  by  suit. — Foster  v. 
Sykes  ct  al.,  79C 

8.  The  hirer  of  a  slave  is  liable  to  a  physician  for  medical  services 
rendered  him,  independent  of  any  contract  to  that  effect  with  the 
owner.  796 

0.  A  guaranty  of  a  third  person,  given  by  plaintiff  at  request  of  defend- 
ant, is  not  a  moral  but  a  valuable  consideration,  especially  when 
oonneoted  with  an  express  promise  of  indemnity. — Cnrr's  Executor  v. 
Wyloy,  821 
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10.  The  condition  of  a  bond  was  as  follows  :  "  Whereas  the  said  C.  (ob- 
ligee") guarantied  for  one  J.  W.  W.  on  his  bid  for  carrying  the  mail  on 
route  3315,  from  Gainsville  to  Spring  Place,  in,  through  and  by  said 
W's  (obligor's)  influence  and  persuasion,  which  contract  the  said  J.  W. 
W.  has  refused  to  execute:  Now,  if  said  W.  does  and  will  stand  be- 
tween said  C.  and  the  General  Post  Office  Department,  so  that  said  C. 
has  no  more  trouble  and  expense,  and  releases  said  C.  from  all  res- 
ponsibility in  said  matter,  then  the  above  bond  to  bel  void" :  Held, 
that  the  bond  was  not  void  for  uncertainty,  the  condition  being  that 
the  obligor  would  indemnify  the  obligee  against  his  guaranty  of  the 
mail  contractor  which  had  been  given  at  the  obligor's  request.  821 

11.  An  action  of  debt  lies  on  a  bond  conditioned  that  the  obligor  shall 
indemnify  the  obligee  against  his  guaranty  of  a  third  person  which 
had  been  given  at  the  obligor's  request.  821 

12.  A  contract  by  an  attorney  to  save  his  client  harmless  from  all  res- 
ponsibility in  a  suit  pending  against  him  or  to  refund  his  fee,  if  valid, 
extends  only  to  such  liabilities  as  the  law  would  recognize  and  enforce; 
and  it  the  client  suffers  a  judgment  to  be  rendered  against  him  in  fa- 
vor of  another  attorney  whom  he  had  never  employed,  for  professional 
services  in  the  same  suit,  he  cannot  resort  to  his  contract  of  indem- 
nity.— Lindsey  v.  Jones,  835 

13.  Plaintiff  sued  on  a  note  under  twenty  dollars,  which  had  been  given 
for  a  clock  sold  by  him  to  defendant  and  warranted  to  keep  good 
time  ;  the  clock  was  shown  to  be  worthless  as  a  time-piece,  but  the 
case  alone,  without  the  works,  was  worth  more  than  a  nominal  sum : 
Held,  that  defendant  might  have  rescinded  the  contract,  or  might 
claim  an  abatement  on  the  note  to  the  amount  of  the  damage  which  he 
had  sustained;  but  having  failed  to  rescind,  and  having  kept  the  clock, 
judgment  must  go  against  him  for  what  it  was  actually  worth. — Davis 

V,  Dickey,  848 

COSTS 

1.  No  costs  can  be  adjudged  against  the  State  when  it  is  plaintiff  iu  a 
civil  action  and  fails  in  its  suit. — Governor  v.  Powell  and  Bradley,       879 

2.  When  a  cause  is  stricken  from  the  docket  of  the  Supreme  Court  for 
want  of  jurisdiction,  no  costs  are  recoverable- — Mazange  v.  Slocum  & 
Henderson,  ggS 

CRIMINAL  LAW. 

1.  If  one  has  reasonable  apprehension  of  great  personal  violence,  involv- 
ing imminent  peril  to  life  or  limb,  he  has  the  right  to  protect  himself 
even  at  the  expense  of  his  assailant's  life,  if  such  protection  can- 
not be  otherwise  secured.— Holmes  v.  The  State,  17 

2.  A  mere  civil  trespass  upon  a  man's  house,  unaccompanied  by  such 
force  as  would  make  it  a  breach  of  the  peace,  is  not  a  sufficient  provo- 
cation to  reduce  the  killing  of  the  trespasser  to  manslaughter,  if  com- 
mitted under  circumstances  from  which  the  law  would  imply  malice, 

as  with  a  deadly  weapon.— Carroll  v.  The  State,  28 

8.  If  the  trespass  is  forcible,  the  owner  may  resist  the  entry,  but  he  has 
no  right  to  kill  the  assailant,  unless  it  is  rendered  necessary  to  pre- 
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▼ent  a  felonious  destructiou  of  his  property,  or  to  defend  himself 
against  loss  of  life  or  great  bodily  harm ;  if  be  kills  the  assailant  when 
there  is  not  n  reasonable  ground  fur  apprehending  imminent  danger  to 
hia  person  or  property,  it  is  manslaughter;  and,  if  done  with  malice, 
express  or  implied,  it  i»  murder.  28 

4.  If  the  assault  is  made  under  circumstances  which  would  create  a  Just 
apprehension  in  the  mind  of  n  reasonable  man  of  imminent  danger  to 
his  person  or  property,  the  owner  may  lawfully  act  upon  appearances, 
and  kill  the  assailant;  the  law  does  not  require  that  the  danger 
should  be  real.  28 

5.  An  entry  into  a  man's  house,  after  a  warning  not  to  enter,  does  not 
amount  to  a  forcible  trespass.  28 

6.  In  general,  threats  of  personal  violence  made  by  the  deceased  against 
the  prisoner,  and  not  communicated  to  him,  can  only  be  received  in 
evidence  when  they  constitute  a  part  of  the  rc:^  gesta.  28 

7.  The  prisoner's  confession  cannot  be  rejected  as  evidence  merely  be- 
cause the  question  to  which  it  was  a  reply,  assumed  his  guilt.  28 

8.  The  officer  who  was  conveying  the  prisoner  to  jail  after  his  commit- 
ment, asked  him  "  whether,  if  it  was  to  do  over  a^aiu,  he  would  do  it ;" 
to  which  the  prisoner  replied,  "Yes  Sir-ree  Bob:"  Held,  iha,t  the 
question  and  answer  were  admissible  evidence.  28 

9.  Evidence  that, in  making  this  reply,  the  prisoner's  "manner  was 
short,"  is  also  admissible  for  the  State.  28 

10.  When  an  indictment  containing  four  counts  charges  the  defendant 
with  playing  cards  "  at  a  highway,"  "  at  a  house  where  spirituous 
liquors  were  retailed,"  "  at  a  public  place,"  and  "  at  a  public  house," 
while  the  evidence  shows  that  the  playing  took  place  in  a  hollow  more 
than  one  hundred  yards  from  a  house  where  spirituous  liquors  were 
retailed,  and  where  the  persons  who  were  present  at  the  playing  had 
been  drinking;  that  two  persons  first  went  to  the  hollow,  and  while 
they  were  playing  the  defendant  and  three  others  came ;  that  they 
could  not  be  seen  from  the  grocery,  nor  from  the  road,  which  was  a 
public  one,  nor  could  they  see  the  road  or  grocery  from  the  hollow  ; 
that  witness  had  never,  before  or  since,  seen  any  playing  at  that  place, 
and  that  there  were  no  marks  or  signs  of  persons'  having  played  there 
before,  the  evidence  will  not  support  i^  conviction  under  any  of  the 
counts  in  the  indictment. — Smith  v.  The  State,  89 

11.  Under  an  indictment  for  an  assault  with  intent  to  murder,  a  special 
verdict  finding  the  defendant  "  guilty  of  striking  with  a  loaded  whip 
calculated  to  produce  death,  without  any  cause  or  provocation,"  does 
not  authorize  the  rendition  of  a  judgment  of  "  guilty* in  manner  and 
form  as  charged  in  the  indictment."— Scitz  v.  The  State,  42 

12.  Evidence  that  the  shoes  taken  from  the  feet  of  the  horse  ridden  by 
the  prisoner  on  the  morning  of  the  murder,  *'  seemed  to  fit  in  every 
particular"  the  tracks  found  near  the  body  of  the  deceased,  is  admis- 
sible against  him. — Campbell  v.  The  State,  44 

13.  When  the  evidence  against  the  prisoner  is  entirely  circumstantial, 
his  conduct,  his  situation  and  locality,  as  affording  him  opportunities 
of  knowing  when  the  deceased  left  the  school  on  the  morning  of  the 
murder  when  <<hL<  was  Inst  seen  in  life,  and  whether  his  being  in  that 
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place  at  that  particular  tima  was  or  was  not  an  Unusual  occuri'eiice 
with  him,  are  circumstances  which,  though  wealc  in  themselyes,  are 
not  so  foreign  from  the  main  inquiry  ns  to  justify  their  exclusion  from 
the  jury  as  irrelevant.  44 

14.  On  the  trial  of  a  prisoner  indicted  for  murder,  the  evidence  against 
him  being  circumstantial,  it  was  shown  that,  on  the  second  morning 
after  the  murder,  he  was  seen  coming  from  tlie  direction  of  a  house 
where  two  women,  mother  and  daughter,  resided,  the  daughter  being 
an  unmarried  woman  who  had  two  children  ;  that  he  had  frequently 
been  seen  there  before,  at  one  time  shaving  and  changing  his  clothes  ; 
that,  on  the  evening  of  the  same  day,  witness  went  to  the  house,  and 
found  the  daughter  alone,  washing  a  man's  sliirt,  which  had  splotches 
or  stains  on  the  bosom  and  cuff  of  the  right  sleeve  ;  that  "  said  splotch- 
es looked  more  like  the  stains  from  chesuut  timber  than  anything  else 
witness  could  compare  them  to ;"  that  no  man  lived  in  the  hou.-5e,  and 
witness  knew  no  man  in  that  neighborhood  who  wore  so  fine  a  shirt. 
The  witness  was  asked,  whether  any  person  inquired  of  him  if  he 
knew  what  would  take  stains  out  of  shirts  ;  to  which  he  replied,  that 
the  question  was  asked  him  by  the  young  woman,  and  gave  his  answer 
to  it.  The  prisoner  objected  both  to  the  question  and  answer,  and  also 
moved  to  exclude  from  the  jury  all  that  the  witness  had  said  about 
the  shirt  and  the  stains  on  it,  but  the  court  refused  to  do  so.  The 
young  woman  was  afterwards  introduced  as  a  witness  for  the  defence, 
and  testified,  on  cross-examination,  that  the  prisoner  stayed  at  their 
house  on  the  second  night  after  the  murder,  that  he  left  a  shirt  with 
her  to  be  washed,  and  that  she  washed  it.  Held,  that  the  evidence 
objected  to  by  the  prisoner  was  properly  admitted.  44 

15.  The  prisoner's  confession  that  he  had  assisted  to  get  another  man's 
son  out  of  jail,  who  would  aid  him  in  escaping,  and  the  fact  that  this 
man  had  come  twice  to  the  jail  where  the  prisoner  was  confined,  are 
admissible  evidence  against  him.  44 

16.  The  declarations  of  the  prisoner  cannot  be  given  in  evidence  in  his 
favor,  even  for  the  avowed  purpose  of  bringing  out  the  reply  of  the 
witness  to  whom  they  were  made,  unless  they  constitute  a  part  of  a 
conversation  drawn  out  in  evidence  by  the  State.  44 

17.  After  the  State  has  proved;  the  appearance  of  the  prisoner  on  the 
evening  of  the  day  of  the  murder  and  on  the  following  day,  the  pins- 
oner  cannot  be  allowed  to  prove  that,  on  the  third  day  thereafter, 
when  informed  of  the  murder,  ho  appeared  surprised  ;  nor  can  he  be 
allowed  to  prove  that  he  seemed  astonished,  when  informed  that  he 
was  suspected  of  the  murder.  44 

18.  A  letter  written  for  the  prisoner  by  the  witness,  while  they  were  in 
jail  together,  is  not  admissible  evidence  for  the  prisoner,  either  as 
original  testimony  of  its  contents,  or  for  the  purpose  of  impeaching 
the  witness.  44 

19.  Any  evidence  giving  a  history  of  tlie  prisoner's  acts  on  the  day  of 
the  murder,  is  relevant,  and  admissible  against  him.  44 

20.  The  prisoner's  witnesses  may  be  questioned,  on  cross-examination,  as 
to  their  relations  with  the  prisoner, — whether  they  were  on  terms  of 
friendly  intimacy— their  means  of  knowing  the  facts  to  which  they  testi- 
fy, and  as  to  any  bias  or  prejudices  which  might  influence  them.  44 
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21.  The  county  sarreyor,  a  witness  for  the  prisoner,  illustrated  his  evi- 
dence with  a  diagrum  which  ho  had  himself  made,  showing  the  rela- 
tive situation  and  distance!)  from  each  other  of  several  places  near  the 
scene  of  the  murder.  The  diagram  was  introduced  without  objection 
from  the  State,  and  the  witness  was  cross-examined  on  it:  Held,  that 
it  was  discretionary  with  the  court  to  allow  the  jury  to  take  it  with 
them  on  their  retirement,  and  its  exclusion  from  them  was  not  revi- 
sable  on  error.  44 

22.  A  witness  for  the  State,  who,  on  cross-examination,  testifies  that  ho 
has  taken  an  active  part  in  the  prosecution,  and  that  he  cherishes  un- 
friendly feelings  towards  the  prisoner,  may  be  asked,  on  re-examina- 
tion, "  whether  bis  feelings  towards  the  prisoner  are  such  as  to  desire 

to  see  an  innocent  man  convicted."  44 

23.  When  a  white  man  is  indicted  for  an  assault  on  a  slave  with  intent 
to  murder  him,  and,  without  demurring  to  the  indictment  or  moving 
to  quash  it,  goes  to  trial  ou  a  plea  of  not  guilty,  he  may  be  convicted 
of  assault  and  battery  only;  and  he  cauuot  ufterwardj,  by  assigning 
for  error  the  verdict  of  the  jury,  raise  the  question  whether  an  indict- 
ment lies  against  a  white  man  for  an  assault  on  a  slave  with  intent  to 
murder. — Carpenter  v.  The  State,  84 

24.  Proceedings  for  the  recovery  oi  fines  or  penalties  for  the  violation  of 
city  ordinances,  are  quasi  criminal  in  thtir  character,  and  should  be 
conducted  according  to  the  rules  applicable  to  indictments  for  misde- 
meanors.— Brown  v.  Mayor  &c.  of  Mobile,  722 

25.  When  defendant  is  charged  with  the  violation  of  a  city  ordinance 
forbidding  the  tradingwith  slaves  without  the  permission  of  the  owner 
or  employer,  and  the  statement  does  not  aver  the  name  of  the  slave  or 

ol  his  owner  or  employer,  it  is  fatally  defective  on  demurrer.  722 

26.  When  the  evidence  before  the  jury,  in  a  quasi  criminal  proceeding 
for  the  violation  of  a  city  ordinance,  is  entirely  circumstantial,  the 
court  may  refuse  to  charge  upon  a  portion  of  the  testimony,  and 
should  refer  the  whole  of  it  to  the  jury. 

CUSTOM. 

1.  When  it  is  shown  or  may  be  fairly  presumed  that  the  parties  to  a 
policy  contracted  in  reference  to  a  custom  existing  in  the  city  where 
they  did  business,  and  where  the  policy  was  effected,  the  general  law 
must  give  way  to  the  custom. — Fulton  Ins.  Co.  v.  Milner,  Tinsley  & 
Company,  420 

2.  To  give  validity  to  a  custom  regulatin;  the  assessment  of  damages  in 
cases  of  partial  loss  on  insured  goods,  it  is  not  necessary  that  it  should 
extend  to  the  whole  State;  if  the  custom  is  generally  known  and 
acted  on  in  the  port,  city  or  town  where  the  policy  is  effected,  it  is 
sufficient.  420 

S.  The  custom  in  the  city  of  Mobile  as  to  the  mode  of  adjusting  dam- 
ages in  cases  of  partial  loss  on  valued  policies,  held  valid  and  binding 
on  parties  residing  and  contracting  in  that  city.  This  custom  is,  to 
pay  the  difference  between  the  sales  price  of  the  injure«l  article  and 
the  price  stipulated  in  the  policy.  "       420 
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DAMAGES. 


1.  In  debt  on  bond  conditioned  to  indemnify  tlie  obligee  for  all  costs  and 
damages  be  might  wrongfully  sustain  by  the  suing  out  of  a  writ  of 
seizure  from  the  Chancery  Court,  the  death  of  one  of  the  slaves  seized 
under  the  writ  before  the  time  of  trial,  does  not  affect  the  defendant's 
liability  for  hire.— Zeigler  &  Hall  t.  David,  127 

2.  In  such  case,  plaintiff  may  recover  the  damage  actually  sustained, 
without  proof  of  malice  in  suing  out  the  process.  127 

3.  The  transcript  of  the  record  of  the  chancery  suit  showing  the  dis- 
missal of  the  bill  for  want  of  prosecution,  is  /7n>?ja/ac?>  evidence  that 
the  writ  of  seizure  was  wrongfully  obtained.  127 

4.  And  if  the  possession  of  the  slaves  is  not  restored  to  the  plaintiff,  he 
is  entitled  to  recover  their  hire  down  to  the  time  of  trial,  although, 
after  the  dismissal  of  the  first  bill  for  want  of  prosecution,  a  second 
was  filed  for  the  same  purposes,  and  anew  bond  given,  conditioned  for 
the  forthcoming  of  the  slaves  to  abide  the  final  order  and  decree  of  the 
court.  127 

5.  A  bailment  terminates  when  the  objects  for  which  it  was  made  are 
accomplished,  and  it  then  devolves  ou  the  bailee  to  return  the  proper- 
ty ;  and  if  ho  fails  to  do  so,  he  is  liable  for  damages  in  detinue  with- 
out a  special  demand. — Lay's  Ex'r  v.  Lawson's  Adm'r,  377 

DEEDS  AND  CONVEYANCES. 

1.  The  deed  of  husband  and  wife  leasing  the  wife's  interest  in  land,  un- 
less acknoweledged  by  her  on  private  examination  pursuant  to  the 
statute,  (Clay's  Digest  §  27,)  is  absolutely  void  as  to  her,  and  incapa- 
ble of  confirmation,  except  by  acts  amounting  to  a  re-delivery. — 
George  et  al.  v.  Goldsby,  326 

2.  A  married  woman  cannot  dispose  of  her  interest  in  real  estate,  except 
in  the  manner  prescribed  by  the  statute. — (Clay's  Digest  156  §  26.) 

— Beene's  Heirs  v.  Randall's  Heirs,  514 

3.  When  a  deed  is  made  to  two  jointly,  the  law,  in  the  absence  of  proof 
as  to  their  resppctive  interests,  presumes  that  they  are  equally  inter- 
ested; and  the  transfer  by  one  of  them,  by  words  in  prmsenti,  of  all 
his  right,  title  and  interest  in  the  lands,  conveys  a  moiety. — Long  v. 
McDougald's  Adm'r,  413 

4.  A  tender  by  the  vendor  of  a  deed  signed  by  himself  and  wife,  and  at- 
tested by  two  witnesses,  is  sufiicient ;  it  is  the  duty  of  the  vendee  to 
have  it  probated  if  he  wishes  it. — Carter  v.  Corley,  use  &c.,  612 

5.  The  deed  of  husband  and  wife,  acknowledged  by  them  before  a  jus- 
tice of  the  peace,  is  a  full  compliance  with  the  law,  so  far  as  the  hus- 
band is  concerned,  and  may  be  admitted  to  record,  without  any  proof 
of  execution  by  a  subscribing  witness. — Harvey  v.  Doe  ex  dera.  Car- 
lisle, 686 

6.  The  strictness  of  the  ancient  rule  as  to  repugnancy  in  deeds  is  now 
much  relaxed  ;  the  intention  is  to  be  gathered  from  the  whole  instru- 
ment, rather  than  fi'om  particular  clauses  seemingly  repugnant. — 
McWilliams  et  al.  v.  Ramsay,  adm'r,  813 
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DETINUE. 

1.  A  Imilnaent  tcrminnlcs  when  Hie  objocls  for  wliicli  it  wfts  made  arc 
nccomiilished,  and  it  then  derolves  on  (he  bailee  to  return  tlie  proper- 
ty ,  and  if  he  fails  to  do  so,  ho  i^  liable  for  damagen  in  detinue  with- 
out n  Rpccial  demand. — Lay's  Ex'r  V    Lawson's  Adm'r,  877 

2.  In  detinue  for  a  .•^luve,  a  plea  alleging  the  fllave's  death  since  the  last 
continuance  is  bad  on  demurrer.  377 

3.  Adyerso  possession  for  the  time  prescribed  as  a  bar  by  the  statute  of 
limitations,  may  be  given  in  evidence  under  the  plea  of  the  gecerAJ 
issue  in  detinue.  877 

DIVORC.F. 

1.  When  a  husband  abandons  his  wife  without  just  cause,  on  account  of 
a  difficulty  occurring  between  them  respecting  her  property,  and  soon 
afterwards  proposes  a  reconciliation  through  the  medium  of  a  third 
person,  which  the  wife  refuses,  declaring  that  "  she  had  made  up  her 
mind  not  to  live  with  him  any  longer,"  her  declaration  is  evidence 
that  she  consented  to  the  separation,  and  she  cannot  afterwards  obtain 

a  divorce  on  account  of  tlie  abandonment. — Crow  v.  Crow,  588 

2.  A  bill  for  a  divorce  on  the  ground  of  adultery  must  allege  the  name 
of  the  person  with  whom  the  adultery  was  committed,  or  the  fact  that 
it  is  unknown  to  complainant ;  but  if  the  defendant  answers  the  bill, 
without  raising  any  objection  on  account  of  the  want  of  sxich  an  oUe- 
gation,  he  will  1  e  held  to  have  waived  it. — llolston  v.  Holston.  777 

3.  A  divorce  a  vincuh  mnlrimonii  was  grantetl  to  the  wife,  on  the 
ground  of  abandonment  and  adultery  on  the  part  of  her  husband,  when 
the  evidence  showed  that  she  had  separated  from  him  before  the  con- 
snmmation  of  their  nuptials,  because  she  had  just  reasons  to  appre- 
hend that  he  had  unot'ier  wife  then  living  ;  that  he  consente^l  to  the 
separation  at  the  time,  and  promised  to  produce  sufficient  evidence  to 
remove  her  suspicions  ;  that  he  entirely  failed  to  jiroduce  such  evi- 
dence, and  showed  no  exertions  to  obtain  it;  and  that  ho  led  a  vaga- 
bond, roaming  life,  and  committed  adultery  with  different  women,  with 
one  of  whom  he  lived  four  months.  777 

4.  The  statute  which  allows  a  Ull  for  ilivorce  to  be  filed  in  the  chancery 
court  of  the  county  in  which  the  complainant  resides,  is  remedial  and 
cumulative,  and  does  not  takj  away  the  right  to  file  it  in  the  county 

of  the  defendant's  residence. — Keese  v.  Reese,  785 

5.  Every  act  of  cruelty  complained  of  need  not  be  alleged  in  the  bill  with 
circumstantial  particularity;  one  or  two  sj)ecJfication8  will  be  suffi- 
cient, and  the  evidence  may  make  out  others  under  the  general  charge.  786 

6.  Where  the  wife  continues  to  live  with  her  husband  for  two  years  after 
the  commission  on  his  part  of  an  act  of  gross  violence,  this  will  not 
amount    to  condonation,   nor  estop  her  from  afterwards  complaining 

of  it.  785 

DOWER. 

1.  The  act  of  ISSOautborixing  relinquishments  of  dower  by  deed  of  hus- 
band and  wife,  attested  by  two  witnesses,  (Clay's  Digest  174  §  10,)  em- 
braces fcmea  covert  who  reside  out  of  the  Slate  as  well  as  residents. 
— Carter  t.  Corley,  tise  &c,  GTJ 
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2.  An  outstanding  right  of  dower,  whether  perfect  or  inchoate,  is  an  in- 
cumbrance upon  a  title  which  I'endcrs  it  defective  ;  and  a  vendee  who 
has  contracted  for  "  good  and  lawful  titles,"  may  come  into  equity  to 
have  compensation  for  such  dower  claim  out  of  the  unpaid  purchase 
money. — Thrasher  and  Mitchell  v.  Pinclsard's  Heirs  and  Adm'rs,  616 

8.  The  court  of  probate  can  only  allot  dower  in  the  mode  prescribed  by 
the  statute,  and  in  those  lands  of  which  the  husband  died  seized ;  if 
the  husband  aliened  in  his  lifc-timo,  and  the  purchaser  has  put  valua- 
ble improvements  on  the  lauds,  ho  may  come  into  equity  against  his 
vendor's  widow  and  heirs,  to  have  the  dower  claim  settled  and  deduct- 
ed from  the  unpaid  purchase  money.  010 

4.  If  an  administrator  rents  the  plantation  on  which  his  intestate  resi- 
ded at  the  time  of  his  death,  when  the  widow's  dower  has  not  been  as- 
signed to  her,  the  heirs  at  law  cannot  maintain  an  action  against  him 
for  the  rents. — McLaughlin  et  al.  v.  Godwin,  846 

EJECTMENT. 

1.  In  ejectment,  at  common  law,  the  death  of  the  lessor  of  the  plaintiff 
did  not  abate  the  suit,  but  it  might  be  continued  in  the  name  of  the 
nominal  plaintiff,  for  the  recovery  of  the  land  and  nominal  damages; 
and  where  the  action  for  mesne  profits  was  commenced  in  the  name  of 
the  nominal  plaintiff,  as  it  might  be,  the  suit  -would  be  unaffected  by 
the  death  of  any  party  in  interest  on  the  part  of  the  plaintiff. — Ex  parte 
Swan,  192 

2.  But  by  our  statute,  (Clay's  Digest  320  §  46,)  a  judgment  for  dam- 
ages can  only  bo  rendered  in  favor  of  the  real  plaintiff,  and  if  he 
dies  pending  the  suit,  a  judgment  for  damages  in  favor  of  the  nominal 
plaintiff  is  void.  192 

0.  In  ejectment  in  this  State,  where  damages  arc  sought  as  well  as  the 
land,  if  the  lessor  of  the  plaintiff  dies  pending  the  suit,  it  must  be 
revived  in  the  names  of  his  heirs  at  law  and  personal  representative.     192 

4.  In  ejectment,  whei-c  separate  demises  are  laid  from  several  tenants  in 
common  or  co-parceners,  if  the  statute  of  limitations  has  effected  a 
bar  against  one  of  the  lessors,  a  recovery  may  be  had  on  the  demises 
from  the  others  — Rawls  v.  Doe  ex  dem.  Kennedy,  240 

5.  When  the  defendant  in  an  action  of  ejectment  dies,  pending  the  suit, 
it  should  be  revived  in  tiio  names  of  his  heirs  at  law  and  personal  rep- 
resentatives.— Crutchfield  v.  Hudson,  893 

»5.  A  deed  from  a  Creek  Indian  reservee,  under  the  treaty  of  March  24, 
1832,  afler  it  has  been  approved  by  the  President  of  the  United  States, 
conveys  such  title  to  the  purchaser  as  will  maintain  an  action  of  eject- 
ment.— Long  V.  McDougald's  Adm"r,  413 

7.  The  administrator  of  an  estate  which  has  been  declared  insolvent  has 
no  right,  under  the  statute,  to  bring  ejectment  for  the  recovery  of 
lands  belonging  to  the  decedent.  413 

8.  A  deed  of  lands  held  adversely  to  the  grantor  is  good  as  between  the 
parties  on  the  principle  of  estoppel,  which  can  only  operate  on  the 
parties  and  their  privies ;  but  the  grantor  may  nevertheless  maintain 
ejectment  against  the  adverse  holder.— Harvey  v.  Doe  ex  dem.  Carlisle 
etal.,  635 

107 
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ERRORS  AND  APPEALS. 

1.  The  county  aurrejor,  a  witness  for  the  prisoner,  illustrated  bis  ovi- 
dence  with  a  diagram  which  ho  hud  himself  made,  showing  the  rela- 
tive situation  and  distances  from  each  other  of  several  places  near  the 
scene  of  the  murder.  The  diagram  was  introduced  without  objection 
from  the  State,  and  the  witness  was  cross-examined  on  it:  Held,  that 
it  wad  discretionary  with  the  court  to  allow  the  Jury  to  take  it  with 
them  on  their  retirement,  and  its  exclusion  from  them  was  not  revisa- 

ble  on  error.— Campbell  v.  The  State,  44 

2.  In  chancery  cases,  when  the  decree  is  voluntarily  executed  by  the 
parties,  and  the  complainant  receives  the  money  decreed  to  him,  he 
may  nevertheless  prosecute  au  appeal. — Turleton  t.  Goldthwaite's 
Heirs  and  Adrn'r,  846 

8.  An  error  in  favor  of  the  appellant  forms  no  ground  of  reversal. — 
iicOonegal  v.  Walker,  861 

4.  An  aiisignment  of  error  which  is  not  insisted  on  in  the  argument  or 
brief  of  the  appellant's  counsel,  must  be  considered  as  waived. — ^Ful- 
ton Ins.  Co.  V.  Milner,  Tinsley  &  Co.,  420 

6.  When  one  of  the  heirs  at  law  appears  and  contests  the  validity  of  the 
will,  he  cannot  be  heard  to  assign  for  error  that  there  were  other  resi- 
dent heirs  who  were  not  duly  notified  and  who  did  not  appear. — Wal- 
ker T.  Jones,  448 

6.  Where  the  parties  in  interest  appear,  and  consent  to  the  postpone- 
ment of  the  settlement,  they  cannot  afterwards  be  heard  to  complain 
of  any  irregul  iriiy  in  the  manner  of  bringing  them  in. — Barnett's 
Ex'r  V.  Tarrence,  463 

7.  A  writ  of  error  does  not  lie  from  the  refusal  of  a  probate  judge  to 
proceed  with  the  settlement  of  the  accounts  of  an  administrator  of  an 
insolvent  estate,  to  which  he  had  been  cited  by  a  creditor,  and  his 
dismissal  of  the  citation ;  if  the  judge  improperly  dismisses  the  cita- 
tion and  refuses  to  proceed,  mandamus  lies  to  compel  his  action. — 
Saadden  v.  Sterling's  Adm'rs,  618 

8.  Tue  action  of  the  Probate  Court  under  the  act  of  February  11,  1850, 
^Pamphlet  Acts  27,)  upon  questions  of  fact  growing  out  of  admin  stra- 
tiuns,  is  a  matter  of  law,  and  is  revisable  in  the  Appellate  Court  in 
the  same  manner  as  tlie  decisions  of  the  court  on  questions  of  fact 
which  are  referred  to  the  court  rather  than  to  the  jury ;  in  such  cases 
the  Appellate  Court  will  look  to  the  whole  evidence,  if  it  is  to  be 
found  in  the  record,  and  will  not  send  the  case  back  for  another  trial, 
if  enough  remains  to  sustain  the  judgment,  rejecting  testimony  which 
may  have  been  illegally  admitted — Bogle  et  al.  v.  Bogle's  Adm'r,  644 

9.  The  answer  of  one  defendant  cannot  be  used  as  eviucnce  against  his 
co-defendants  in  stating  an  account  before  the  master;  but  if  the  oth- 
er answers  and  proof  in  the  cause  show  a  greater  balance  against 
them  than  the  account  as  stated  on  the  basis  furnished  by  the  answer, 

it  is  error  without  injury. — Halstead  et  al.  v,  Shepard,  658 

10.  A  decision  of  the  Supreme  Court  is  conclusive  of  the  law  of  the 
case  in  which  it  is  made,  and  its  correctness  will  not  be  inquired  into 
when  the  case  is  brought  up  again. — Price  et  al.  v.  Price's  Adm'r,         608 

W,  In  appeal  cases  from  justices  of  the  pence,  where  judgment  is  ren- 
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dered  as  on  issue  joined,  it  is  not  error  to  allow  the  substitution  of  a 
lost  statement  without  notice  to  the  defendant. — Ortez  v.  Jewett 
&Co.,  662 

12.  When  a  partnership  is  plaintiflF,  and  the  christian  names  of  the  p;irt- 
ners  are  nowhere  set  out  in  the  summons  or  delaration,  if  defendant 
neither  pleads  in  abatement,  nor  demurs,  but  goes  to  trial  on  a  plea 
to  the  action,  he  will  be  held  to  have  waived  the  defect,  and  cannot 
assign  it  for  error.  662 

13.  Injury  will  be  presumed  from  error,  unless  the  record  itself  rebuts 
the  presumption,  and  shows  affirmatively  that  no  injury  could  have 
resulted. — Mims  v.  Sturdevant  and  Wife,  664 

14.  When  incompetent  evidence  is  admitted,  when  objected  to,  on  the 
trial  of  an  issue  before  the  Court  of  Probate,  the  decision  of  the 
court  may  be  revised  on  error,  although  the  issue  was  tried  without 

the  intervention  of  a  jury.  664 

15.  Actions  and  proceedings  commenced  before  the  Code  took  effect  are 
governed  by  the  old  law  as  to  all  continuous  proceedings  had  in  the 
court  in  which  they  are  pending;  but  proceedings  in  the  nature  of  a 
new  action,  although  predicated  upon  the  determination  of  the  court 
had  under  the  old  law,  if  commenced  after  the  Code  went  into  opera- 
tion, must  conform  to  its  provisions.— Mazange  v.  Slocum  &  Hender- 
son, 668 

16.  Section  3016  of  the  Code,  abolishing  writs  of  error,  and  giving  an 
appeal  in  lieu  thereof,  applies  alike  to  judgments  rendered  before  and 
since  the  17th  January,  1853, -the  day  on  which  the  Code  went  into 
operation.  668 

17.  A  point  which  was  not  presented  in  the  court  below  in  any  shape, 
cannot  be  noticed  in  the  Appellate  Court. — McGinty  v.  Mabry,  672 

18.  The  fact  that  a  writ  is  addressed  "to  any  lawful  officer"  of  a  speci- 
fied county,  instead  of  "any  sheriff  of  the  State  of  Alabama,"  is 
matter  of  abatement  only,  and  not  available  on  error. — Yonge  v. 
Broxson,  684 

19.  When  two  conflicting  opinions  are  delivered  in  the  same  case  at  dif- 
ferent times,  and  it  is  brought  up  a  third  time  on  error  or  appeal, 
neither  one  of  the  previous  decisions  is  conclusive,  but  the  case  must 
be  considered  as  if  presented  for  the  first  time. — Moore  et  al.  v.  Bar- 
clay et  al. ,  739 

20.  When  a  defendant,  against  whom  a  judgment  is  rendered  by  a  jus- 
tice of  the  peace,  removes  the  case  by  appeal  to  the  Circuit  Court,  he 
is  regarded  as  the  actor  in  the  subsequent  proceedings,  and  is  held  to 

be  constantly  in  court. — Martin  v.  Higgins,  776 

21.  The  notice  to  the  appellee,  required  in  appeal  cases  from  justices  of 
the  peace,  is  intended  solely  for  the  benefit  of  the  appellee,  and  the 
appellant  cannot  complain  on  error  that  it  was  not  given.  775 

22.  The  action  of  the  inferior  courts  on  motions  for  new  trials,  is  not 
revisable  on  error.  775 

23.  When  a  cause  is  brought  a  second  time  before  the  Supreme  Court, 
that  court  will  will  not  question  the  correctness  of  the  law  as  declar- 
ed by  the  previous  decjaion.— Weaver's  Ex'rs  v.  Weaver'*  Creditors,      78S 
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ESTATES  OF  DECEASED  PERSONS. 

1.  Where  the  record  shows  an  irregular  final  settlement  of  on]  estate, 
the  court  will  presume  in  fnvor  of  its  correctness,  after  the  lapse  of 
twenty  years,  that  the  necessary  notices  were  given,  and  that  the 
parties  in  interest  were  present. — Barnctt's  Ex'r  v.  Tarrence,  468 

2.  Where  the  parties  in  interest  appear,  and  consent  to  the  postpone- 
ment of  the  settlement,  they  cannot  afterwards  be  heard  to  complain 

of  any  irregularity  in  the  manner  of  bringing  them  in.  468 

8.  Where  the  slaves  returned  in  the  executor's  inventory  as  belonging 
to  the  estate  are  divided  by  commissionora,  under  an  order  of  the  Or- 
phans' Court,  among  the  distributees,  and  after  the  lapse  of  twenty 
years  one  of  the  distributees  attempts  to  charge  the  executor  with  the 
value  of  other  slaves  not  included  in  the  inventory,  and  shows  no  ex- 
cuse for  his  delay,  his  claim  cannot  be  asserted  or  allowed  in  the  Or- 
phans* Court.  468 

4.  When  land  is  sold  under  on  order  of  the  Orphans'  Court  for  the  pay- 
ment of  the  debts  of  the  estate,  and  a  surplus  remains  after  paying 
all  the  debts,  it  goes  to  the  heirs  as  the  land  itself  would  have  gonc.- 
Williamson  &  Wife  v.  Mason,  488 

5.  The  title  to  personal  property  descends  to  the  personal  representa- 
tive, and  the  parties  beneficially  interested  take  as  distributees  under 
the  statute. — Randall  and  Randall  v.  Lang,  761 

6.  The  Orphans'  Court  having  granted  an  order  of  sale  of  "all  the 
perishable  property"  belonging  to  an  estate,  the  administrator  pro- 
ceeded under  it  to  pell  all  the  personal  property,  including  the  ne- 
groes, and  made  due  return  of  the  sale  to  the  court,  which  was  re- 
ceived and  ordered  to  be  recorded  ;  and  the  administrator  de  bonis 
non  afterwards  brought  detinue  for  one  of  the  negroes  sold  :  Held, 
that  in  the  absence  of  a  statutory  definition  of  the  term  ''perishable 
property,"  as  applied  to  the  estates  of  decedents,  the  order  should 
receive  the  same  interpretation  given  to  it  by  the  court  that  made  it 
and  the  parties  acting  under  it,  and  that  the  sale  passed  the  legal 
title  to  the  slaves.—  Steele  v.  Wyatt's  Adm'r,  764 

7.  If  an  administrator  rents  the  plantation  on  which  his  intestate  resi- 
ded at  the  time  cf  his  death,  when  the  widow's  dower  has  not  been 
assigned  to  her,  the  heirs  at  law  cannot  maintain  an  action  against 
him  for  the  rents.— McLaughlin  et  al.  v.  Godwin,  846 

ESTOPPEL. 

1.  Where  a  father  by  deed  creates  a  voluntary  trust  in  favor  of  his 
children,  who  are  minors,  and  delivers  the  deed  and  the  property  con- 
veyed by  it  to  the  trustee,  who  accepts  the  trust,  the  grantor's  rati- 
fication of  a  purchase  by  the  trustee  at  his  own  sale  does  net  conclude 
the  beneficiaries. — Andrews  et  al.  v.  Ilobson's  Adm'r  et  al.,  219 

2.  If  a  person  in  possession  of  land,  upon  inquiry  by  one  who  is  about 
to  purchase  it  from  another,  relative  to  the  title,  advises  him  to  pur- 
chase, and  assures  him  that  there  will  be  no  difficulty  about  the  title 
if  he  docs,  and  afterwards  delivers  up  the  possession  to  the  purchas- 
er's agent,  bis  acta  amoant  to  an  abandonment  or  waiver  of  a  vendor's 
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lien  which  he  held  ngainst  the  person    from  whom  the  purchaser 
bought.— Burns  v.  Taylor  et  al.,  265 

3.  Where  a  deed  of  trust,  conveying  both  real  and  personal  property, 
is  found  fraudulent  and  void  because  made  to  hinder  and  delay  the 
grantor's  creditors,  in  a  claim  suit  under  the  statute  between  a  judg- 
ment creditor  of  the  grantor  and  a  purchase  under  the  deed,  the 
claimant  is  not  concluded  by  that  verdict  and  judgment,  as  to  the 
bona  fides  of  the  deed,  in  a  suit  subsequently  brought  against  him 
by  a  purchaser  at  sheriff's  sale  under  the  same  judgment,  to  recover 
the  lands  conveyed  by  the  deed,  which  defendant  bought  at  the  trus- 
tee's sale  under  the  deed ;  and  the  record  of  the  former  suit  is  not 
admissible  evidence  against  the  defendant  in  the  latter  case. — Crutch- 
field  V.  Hudson,  398 

4.  A  creditor  who  receives  his  pro  rata  share  of  the  proceeds  of  sale 
under  a  deed  of  trust,  is  not  thereby  estopped  from  attacking  the  deed 

for  fraud.  393 

5.  When  a  special  term  of  the  court  is  appointed  by  consent  for  the  trial 
of  an  issue  devisavit  vel  nan,  the  contestant  is  estopped  from  raising 
the  objection  that  the  court  could  not  hear  and  render  judgment  in 
the  cause  at  any  other  than  a  regular  term. — Walker  v.  Jones,  448 

6.  A  deed  of  lands  held  adversely  to  the  grantor  is  good  as  between  the 
parties  on  the  principle  of  estoppel,  which  can  only  operate  on  the 
parties  and  their  privies  ;  'out  the  grantor  may  nevertheless  maintain 
ejectment  against  the  adverse  holder. — Harvey  v.  Doe  ex  dera.  Carlisle 
etal.,  636 

7.  When  two  joint  makers  of  a  noto  are  garnisheed  as  the  debtors  of  the 
payee,  and  answer  admitting  their  indebtedness,  if  neither  of  them 
discloses  the  fact  that  they  have  been  notified  of  the  transfer  of  the 
note,  a  payment  of  the  judgment  rendered  against  them  on  their  an- 
swer will  not  discharge  them  from  liability  to  the  real  owner ;  but  if 
one  discloses  this  fact  in  his  answer,  and  the  transferree  is  thereupon 
notified,  and  fails  to  appear  and  assert  his  rights,  he  is  estopped  from 
getting  up  any  claim  against  the  garnishees. — Smoot  &  Ketchum  v . 

Eslava,  669 

8.  When  a  judgment  is  freely  and  voluntarily  confessed,  with  full 
knowledge  on  the  part  of  defendant  of  all  the  facts  connected  with  it, 
and  without  any  fraud  or  collusion  on  the  part  of  plaintiflF,  the  defend- 
ant is  estopped  from  setting  up  any  defence  to  the  debt  whinh  existed 
anterior  to  such  confession ,  and  a  court  of  equity  cannot  afford  relief 
against  it  except  upon  some  equity  subsequently  arising. — Moore  et  al. 

V.  Barclay  et  al.,  739 

EVIDENCE. 

1.  In  general,  threats  of  persotal  violence  made  by  the  deceased  against 
the  prisoner,  and  not  communicated  to  him,  can  only  be  received  in 
evidence  when  they  constitute  a  part  of  the  res  geatce. — Carroll  v.  The 
State,  28 

2.  The  prisoner's  confession  cannot  be  rejected  as  evidence  merely  be- 
cause the  question  to  which  it  was  a  reply,  assumed  his  guilt.  28 

3.  The  officer  who  was  coaveying  the  prisoner  to  jail  after  his  commit- 
roent,  asked  him  "  whotjier,  if  it  was  to  do  over  again,  he  would  do  it ;" 
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to  which  the  prisoner  replied,  "Yea   Sit'ree  Bobi"    //«/</,  that  the 
question  and  answer  were  admissible  evidence.  28 

4.  Evidence  thtit,  in  making  tliis  reply,  tlic  prisoner's  "  manner  WM 
short,"  is  also  admissible  for  tlie  State.  28 

6.  A  witness  may  be  asked,  and  may  state,  his  "  opinion  as  to  the  time 

of  day"  when  an  event  occurrctl. — C.unpboll  v.  The  State,  44 

G.  So,  also,  he  may  state  his  opinion  as  to  the  length  of  time  which 
elapsed  between  the  happening  of  two  events.  44 

7.  Evidence  that  the  shoes  taken  from  the  feet  of  the  horse  ridden  by 
the  prisoner  on  the  morning  of  the  murder,  '♦  seemed  to  fit  in  every 
particular"  the  tracks  found  near  the  body  of  the  deceased,  is  admis- 
sible against  him.  44 

8.  When  the  evidence  against  the  prisoner  is  entirely  circumstantial, 
his  conduct,  his  situation  and  locality,  as  affording  him  opportunities 
of  knowing  when  the  deceaf-ed  left  the  school  on  the  morning  of  the 
murder  when  she  was  last  seen  in  life,  and  whether  his  being  in  that 
place  at  that  particular  time  was  or  was  not  an  unusual  occurrence 
with  him,  arc  all  circumstances  which,  though  weak  in  themselves, 
are  not  so  foreign  from  the  main  inquiry  as  to  justify  their  exclusion 
from  the  jury  as  irrelevant.  44 

9.  On  the  trial  of  a  prisoner  indicted  for  murder,  the  evidence  against 
him  being  circumstantial,  it  was  shown  that,  on  the  second  morning 
after  the  murder,  he  was  seen  coming  from  the  direction  of  a  house 
whore  two  women,  mother  and  daughter,  residctl,  the  daughter  being 
an  unmarried  woman  who  had  two  children  ;  that  he  had  frequently 
been  seen  there  before,  at  one  time  sliaving  and  clianging  his  clotlies; 
that,  on  the  evening  of  the  same  day,  witness  went  to  the  house,  and 
found  the  daughter  alone,  washing  a  man's  shirt,  which  had  .'splotches 
or  stains  on  the  bosom  and  cuff  of  the  right  sleeve ;  that  "  said  splotch- 
es looked  more  like  the  stains  from  chesnut  timber  than  anything  else 
witness  could  compare  them  to;"  that  no  man  lived  in  the  hou-se,  and 
witness  knew  no  man  in  that  neighborhood  who  wore  so  fine  a  shirt. 
The  witness  was  asked,  whether  any  person  inquired  of  him  if  he 
knew  what  would  take  stains  out  of  shirts  ;  to  which  he  replied,  that 
the  question  was  asked  him  by  theyoung  woman,  and  gave  his  answer 
to  it.  The  prisoner  objected  both  to  tlie  question  and  answer,  and  also 
moved  to  exclude  from  the  jury  all  that  the  witness  had  said  about 
the  shirt  and  the  stains  on  it,  but  the  court  refused  to  do  so.  The 
young  woman  was  afterwards  introduced  as  a  witness  for  the  defence, 
and  testified,  on  cross-examination,  that  the  prisoner  stayed  at  their 
house  on  the  second  night  after  the  murder,  that  he  left  a  shirt  with 
her  to  be  washed,  and  that  she  waslied  it.  Held,  that  the  evidence 
objected  to  by  the  prisoner  was  properly  admitted.  44 

10.  A  conviction  for  libel  in  another  State  does  not  disqualify  a  witness 
in  this  State ;  nor  is  the  record  of  conviction  admissible  in  evidence  to 
discredit  him.  44 

11.  It  is  no  objection  either  to  the  competency  or  credibility  of  a  witnees, 
that  he  is  subject  to  fits  of  mental  doraagement,  if  it  appears  that  he 

is  sane  at  the  time  he  is  offered.  44 

12.  When  the  competency  of  a  witness  is  attacked  ^  the  ground  of  in- 
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sanity,  and  the  court  decides  in  favor  of  his  sanity,  the  evidence  ad- 
duced to  the  court  cannot  be  submitted  to  the  jury  to  affect  his  cred- 
ibility. 44 

13.  When  evidence  is  adduced  to  the  court  on  a  preliminary  examination 
touching  the  incompetency  of  a  witness  by  reason  of  insanity,  the 
Appellate  Court  will  presume  that  the  judge  was  not  influenced  by 
auy  evidence  which  he  ouglit  not  to  have  considered.  44 

14.  The  prisoner's  confession  that  he  had  assisted  to  get  another  man's 
son  out  of  jail,  who  would  aid  him  in  escaping,  and  the  fact  that  this 
man  had  come  twice  to  the  jail  where  the  prisoner  was  confined,  are 
admissible  evidence  against  him.  44 

15.  The  declarations  of  the  prisoner  cannot  be  given  in  evidence  in  his 
favor,  even  for  the  avowed  purpose  of  bringing  out  the  reply  of  the 
witness  to  whom  they  were  made,  unless  they  constitute  a  part  of  a 
conversation  drawn  out  in  evidence  by  the  State.  44 

16.  When  a  witness  has  been  cross-examined  respecting  his  former 
statements,  with  a  view  of  impeaching  him,  he  may  be  asked  on  re- 
examination in  chief  liis  motive  in  making  those  statements.  44 

17.  A  party  may  ask  his  own  witness  whether  he  has  not  previously 
made  statements  inconsistent  with  what  he  has  just  stated  on  the 
trial.  44 

18.  A  witness  may  be  questioned,  on  cross-examination,  as  to  his  habits 

of  drinking.  44 

19.  After  the  State  has  proved]  the  appearance  of  the  prisoner  on  the 
evening  of  the  day  of  the  murder  and  on  the  following  day,  the  pris- 
oner cannot  be  allowed  to  prove  that,  on  the  third  day  thereafter, 
when  informed  of  the  murder,  he  appeared  surprised  ;  nor  can  he  be 
allowed  to  prove  that  he  seemed  astonished,  when  informe<I  that  he 
was  suspected  of  the  murder.  44 

20.  When  a  witness  is  introduced  for  the  purpose  of  impeaching  another 
by  proof  of  his  general  character,  and,  on  cross-examination,  testifies, 
that  public  rumor  imputed  to  the  impeached  witness  "  a  bad  moral 
character  as  to  drinking,  fight'ng,  shooting  at  men,  and  certain  pub- 
lications, reputed  false,  in  his  newspaper,"  he  cannot  be  asked  on  re- 
examination in  chief,  '  what  other  moral  delinquencies  public  rumor 
attributed  to  him ;'  nor,  '  what  rumor  said  in  regard  to  those  publica- 
tions ;'  nor,  ♦  whether  he  did  not  know  of  his  own  knowledge,  that 
they  were  false.'  44 

21.  The  general  character  of  a  witness  at  his  place  of  residence,  cannot 
be  proved  by  evidence  of  what  rumor  said  of  it  before  he  came  to  that 
place.  44 

22.  Evidence  that  several  indictment  for  libel  are  pending  against  a  wit- 
ness, is  not  admissible  for  the  purpose  of  impeaching  him.  44 

23.  A  letter  written  for  the  prisoner  by  the  witness,  while  they  were  in 
jail  together,  is  not  admissible  evidence  for  the  prisoner,  either  as 
original  testimony  of  its  contents,  or  for  the  purpose  of  impeaching 
the  witness.  44 

24.  Any  evidence  giving  a  history  of  tlie  prisoner's  acts  on  the  day  of 
the  murder,  is  relevant,  and  admissible  against  him.  44 

25.  The  prisoner's  witnesses  may  be  questioned,  on  cross-examination,  as 
to  their  relations  with  the  prisoner  .^whether  they  were  on  terms  of 
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friendly  intiinAcj— their  means  of  knowing  the  facts  to  which  they  teati- 
fy,  and  as  to  any  bins  or  prejudices  which  might  influence  them.  44 

20.  Au  unmarried  woman  may  he  a»ked,  on  cros^-cxamination,  altho' 
tihe  might  refuse  to  answer,  whether  or  not  she  has  any  childran.  44 

27.  The  county  surveyor,  a  witness  for  the  prisoner,  illustrated  his  evi- 
dence with  a  <liagram  which  ho  had  himself  made,  showing  th«  rela- 
tive situation  and  diMtaucoi  from  each  other  of  several  i)laccs  near  the 
scene  of  the  murder.  The  diagram  ^as  introduced  without  objection 
from  the  State,  and  the  witness  was  crutis-exumined  on  it:  Held,  that 
it  was  disijretionary  with  the  court  tu  allow  the  jury  to  take  it  with 
them  on  their  rotiremeot,  and  it.-*  osclusinu  from  them  was  not  rcvi- 
sable  on  error.  44 

28.  A  witness  for  the  State,  who,  on  cross-examination,  testifies  that  be 
has  taken  an  active  part  in  the  prosecution,  and  that  he  uberishe.s  un- 
friendly feelings  towards  the  prisoner,  may  be  asked,  on  re-cxamiaa- 
tion,  "  whether  his  feelings  towards  the  prisoner  are  such  as  to  desire 

to  see  an  innocent  man  convicted."  44 

29.  The  individual  opinion  of  a  witness,  founded  on  runior  respecting 
the  guilt  of  another  witness  of  the  crime  of  murder,  is  not  admissible 

for  the  purpose  of  impeaching  the  latter.  44 

30.  When  plaiutifi''s  slaveb  are  taken  under  a  writ  of  seizure,  issued  out 
of  chancery  on  a  bill  fordivorco  filed  against  him  by  his  wife,  and,  the 
bill  being  dismissed  for  wnut  of  prosecution,  plaintiff  brings  suit  on 
the  indemnity  bond  to  recover  damages,  the  record  of  a  second  suit 
commenced  by  the  Avifo  for  the  same  purposes  as  the  first,  and  still 
pending,  is  relevant  and  admissible  evidence  for  the  defendants  in  the 
suit  on  the  bond,  if  it  is  shown  that  the  slaves  seized  in  the  first  suit, 
after  the  institution  of  the  second,  were  in  the  custody  of  the  law,  or 
of  one  of  the  suitors  in  the  Chancery  Court  by  its  order;  but  when 
the  bill  of  exceptions  docs  not  set  out  the  record  of  the  second  suit, 
and  only  recites  that,  on  the  filing  of  the  second  bill,  an  order  was 
granted,  commanding  tlie  register  to  issue  a  writ  according  to  the 
prayer  of  the  bill,  on  complainant's  entering  into  bond  '■•  conditioned 
to  have  said  slaves  forthcoming  to  abide  the  final  order  and  decree  of 
the  court,"  and  that  the  bond  was  taken,  pursuant  to  the  order,  con- 
ditioned to  pay  plaintiff  "  all  such  co.<;ts  and  damages  as  he  might 
sustain  by  the  wrongful  suing  out  of  the  injunction  and  process,"  the 
Appellate  Court  cannot  infer  that  a  writ  of  seizure  was  issued  in  the 
second  suit,  and  the  record  is  thonforo  irrelevant  and  inadmissible. — 
Zeigler  &  Hall  v.  David,  127 

81.  When  a  sheriff  is  ruled  for  failing  to  make  money  on  an  execution, 
which  ho  had  levied  on  certain  negroes  as  the  property  of  the  defen- 
dant, he  may  rebut  the  prima  facie  liability  which  his  return  raises 
Against  him,  by  showing  that  the  negroes  were  taken  from  his  posses- 
sion under  a  writ  of  habeas  corpus,  and  were  discharged  as  free  per- 
sons ;  and  the  writ  of  habeas  corpus  and  proceedings  thereon  are  ad- 
missible evidence  for  that  purpose. — Union  Bank  of  Tennessee  v. 
Benham,  HH 

82.  Whenucgvocd  which  are  not  at  the  time  held  us  slaves,  arc  levied  on 
und  discharged,  the  sheriff,  when  ruled,  may  repel  the  presumption 
iiriain||[  from  the  lory,  by  showing  that  they  were  free.  149 
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83.  In  a  suit  for  freedom  under  the  statute  of  this  State,  the  trial  being 
had  on  one  issue  as  to  all  the  petitioners,  evidence  of  what  a  deceased 
witaoss  testified  on  a  former  proceeding  under  the  act  of  Congress  of 
1793,  to  which  only  a  portion  of  the  petitioners  were  parties,  la  not 
admissiible. — Fields  v.  V/alker  et  al.,  165 

84.  In  detinue  by  an  administrator  de  bonis  non  against  a  purchaser 
from  the  widow,  who  was  named  executrix  in  the  will,  for  the  recove- 
ry of  a  slave  bequeathed  to  her  for  life,  her  legal  appointment  and 
qualification  as  eiocutrix  may  be  presumed  after  the  lapse  of  twenty 
years,  without  the  production  of  the  record,  from  the  existence  and 
proliiction  of  the  will  and  its  probate,  an  inventory  and  appraisement 
of  the  estate  purporting  on  its  face  to  bo  made  under  the  authority 
and  sanction  of  the  court,  and  proof  that  the  executrix  acted  as  such 
from  the  testator's  d«ath  until  her  own,  paid  the  debts  of  the  estate, 
kept  the  property  together  as  directed  by  the  will,  and  exercised  own- 
ership and  control  over  it ;  that  the  heirs  and  legatees  acquiesced  in 
her  acts  and  deeds  in  reference  to  the  property  for  mora  than  twenty 
years,  and  that  the  records  of  the  Court  of  Probate  of  the  county  in 
which  tlie  will  wns  probated  were  loosely  kept  for  a  scries  of  years 
about  that  time. — Gantt's  Adm'r  v.  Phillips,  276 

35.  And  in  such  case,  tlie  inventory  and  appraisement,  and  evidence  of 
the  acts  and  declarations  of  the  executrix,  legatees  and  distributees, 
are  admissible,  as  laying  the  predicate  for  the  court  to  leave  to  the 
jury  the  question  of  the  legal  appointment  and  qualification  of  the 
executrix.  275 

3d.  Where  a  decree  is  reversed  on  error  after  the  money  has  been  collec- 
ted under  it,  and  the  suit  is  subsequently  dismissed  for  want  of  pros- 
ecution in  the  court  below,  the  defendant  in  the  decree  is  prima  facie 
entitled  to  recover  back  the  money,  and  the  bui-den  of  proving  an 
equitable  right  to  retain  it  is  cast  on  the  plaintiff. — Crocker  &  Wife  v. 
Clements'  Adm'r,  296 

37.  When  an  answer  in  chancery  is  used  as  evidence  by  the  complainant, 
in  an  action  at  law  subsequently  instituted,  the  whole  answer,  so  far 
as  it  is  pertinent  to  the  issue,  must  be  taken  together,  whether  its  al- 
legations are  strictly  responsive  or  set  up  affirmative  matter  in  avoid- 
ance, 296 

88.  When  the  consideration  of  a  note  is  not  expressed  in  the  instrument 
itself,  parol  proof  is  admissible  to  show  what  it  was,  and  that  the  con- 
tract of  which  the  note  formed  a  part  had  kjen  rescinded  by  the  par- 
ties.— Newton  V.  Jackson,  336 

89.  A  general  objection  to  an  answer  containing  competent  as  well  as  in- 
competent evidence,  may  be  overruled.  335 

iO.  When  evidence  is  adduced  to  contradict  the  statement  of  a  witness 
on  an  immaterial  point,  the  party  who  callel  him  may  introduce  wit- 
nesses to  sustain  his  general  character,  although  the  opposite  party 
disclaiDis  any  intention  of  discrediting  him.  336 

41.  A  motion  to  exclude  testimony  should  be  clear  and  specific  ;  if  it  is 
80  general  and  indefinite  that  the  mind  is  at  a  loss  readily  to  under- 
stand the  ground  which  it  is  intended  to  cover,  the  motion  should  bo 
overruled.  886 

108 
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42.  M.moranda  from  books,  and  written  docuinenls,  when  produced  in 
rcr/iponso  to  n  cull  in  tbo  bill,  are  evidence  in  the  cau»e,  but  not  ncces* 
aarily  conclusive  evidence  or  the  fuct«  wliiub  tbey  tend  toestaUisb.— 
Tarlctou  v.  Goldiliwnite's  Heirs  and  Adiu'r,  846 

43.  When  the  complninant  seeks  un  account  of  rents  received  by  the 
(lelL-ndant,  his  co-tenant,  and  not  paid  over  or  accounted  for,  and 
proves  t'le  contracts  of  rent  mad  J  ly  him,  fixing  the  amounts,  &c.. 
this  ia  sufficient,  prima  facie,  to  charge  the  dc-tcn  lant  with  the  en- 
tire amount,  and  to  throw  on  him  the  onit*  of  showing  what  he  diU  not 
receive.  346 

41  On  the  trial  of  a  claim  suit  under  the  statute,  the  record  of  the 
pi  lintiflf  s  judgment  >ig:iinst  the  defcndunt  in  execution,  is  irrelevant 
iiu  I  inadmii^8ible. — Tnlinfciro  v.  Lane,  869 

40  lu  an  action  iig  lindt  the  owners  of  a  steamboat  to  recover  damages 
lV<r  the  losaof  a  stage,  occasioned  by  a  collision  between  the  steamboat 
uiiU  &  ferry  fiat  ou  board  of  which  the  Ktage  was,  evidence  that  the 
t'ei-t-yman  of  the  flat  was  expert  and  cau-lul  is  irrelevant  to  the  issue, 
.in  I  therefore  in.idmis^iblc  lor  the  plaintiff. — Oi-isi  &  J:iyue  v.  Thorn,        409 

46.  In  such  action,  the  statement  of  a  witness  who  saw  the  collision, 
'*  that  he  tliought,  had  the  steamboat  returned  to  the  assistance  of 
the  fl  it  when  the  call  for  assistance  w«s  made,  the  stage  could  have 
been  save>(,"  is  mere  matter  of  opinion,  and  therefore  inadmissible.       469 

47.  Awitneijswho  saw  the  collision  te^^titicd  that,  after  the  steamboat 
struck  the  flat,  she  stopped  her  engine,  and  when  about  fiity  yards 
from  the  flat  she  was  called  upon  by  tiiose  on  board  of  the  latter  to 
come  to  their  assistance  ;  whereupon,  some  one  on  board  the  steamboat 
was  heard  to  say,  in  a  loud  and  commanding  tone,  "  Go  ahead,  and 
let  her  sink  ;  it's  nothing  but  a  damned  flat-boat,  any  how  ,"  and  the 
steamboat  then  went  on  without  rendering  any  assistance  to  the  flat : 
Held,  that  the  words  stated  as  being  used  on  board  of  the  boat  were 
admissible  evidence  for  plaintiff'.  469 

48.  An  administrator  may  discharge  himself  by  showing  that  he  deliv- 
ered to  his  successor  the  assets  of  the  estate  which  remained  in  his 
hands  unadministered,  and  the  admissions  of  the  latter  are  compe- 
tent evidence  to  prove  that  fact. — Bogle  ct  al.  v.  Bogle's  Adm'r,  644 

49.  A  general  objection  to  evidence  of  which  a  part  is  legal  may  be 
overruled. — Smoot  and  Ketchum  v.  Eslava,  659 

50.  In  a  contest  between  garnishees,  who  have  paid  a  judgment  render- 
ed against  them,  and  one  claiming  by  a  truns-fer  from  the  debtor,  of 
which  they  were  notified  before  they  answered,  evidence  that  they 
paid  the  money  to  the  clerk  in  court,  who  immediately  paid  it  back  to 
one  of  them  as  the  attorney  of  the  plaintiffs  in  the  judgment,  is  irrele- 
Taut.  C59 

51  The  testimony  of  a  witness  on  a  point  not  in  issue  eannot  be  contra- 
dicted, nor  can  he  be  questioned  about  a  matter  not  relevant  to  the 
issue  in  order  to  lay  a  ground  for  impeaching  him  — Ortca  v.  Jew- 
ett&Co.,  663 

62.  The  declarations  of  one  who  is  in  possession  of  personal  prf  pcrty, 
explanatory  of  his  possession,  are  admissible  evidence;  but  his  dcclar- 
fttious  in  regord  to  the  contract  by  which  be  came  into  po88e.«sion, 
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are  not  admissible  evidence  in  his  favor.— Mima  v.  Sturdevant  and 
Wife.  664 

63.  The  motion  docket  is  a  book  of  the  court  required  by  lav?  to  be  kept 
by  the  clerk,  .ind  the  entries  in  it  may  be  looked  to  as  showing  the  or- 
ders taken  by  the  court,  and  are  sufficient  evidence  to  authorize  the 
rendition  of  judgment  nunc  pro  tunc. — Yonge  v.  Broxson,  684 

54.  Plaintifi"  declared  on  a  contract  by  whioh  defendant  promised  to  pay 
in  consideration  that  plaintiff  would  cure  a  certain  negro  belonging 
to  defendant,  and  offered  in  evidence  a  contract  by  which  defendant 
promised  to  pay  in  consideration  that  phiintiff  would  take  said  negro 
"and  effect  a  cure  free  of  any  charge  for  board."  Held,  that  the 
contract  offei-ed  was  not  admissible  evidence  under  the  declaration, 
the  consideration  therein  expressed  being  different  from  that  alleged 

in  the  declaration. — Jordan  v.  Roney,  758 

55.  Plaintiff  undertook  to  take  charge  of  a  certain  negro  belonging  to  de- 
fendant, '-and  effect  a  cure  of  the  same  free  of  any  charge  for  board," 
and  defendant  promised,  in  con.sideration  thei'cof,  to  pay  a  stipulated 
sum  "six  months  from  the  time  that  the  cure  of  said  negro  is  effected, 
or  from  the  date  that  he  is  returned  and  pronounced  well ;  the  inten- 
tion and  understandina;  of  the  parties  being,  that  a  sound  and  perfect 
cure  is  to  be  effected,  for  wliich  the  said  J  (ilefendant)  is  willing  to 
pay  the  above  sum,  otherwise  he  is  not  to  pay  anything  :"'  Held,  that 
the  legal  effect  of  defendant's  promise  was,  to  pay  the  .sum  stipulated 
six  months  after  a  perfect  cure  had  been  effected,  or  six  months  from 
the  time  when  ehe  negro  w:is  returned  perfectly  cured;  that  pl.ain- 
tiff's  declaration  when  he  returned  the  negro,  ''that  he  was  well," 
was  admi.ssible  evidence  for  him,  not  as  evidence  of  the   fact  that   a 

•  cure  had  been  effected,  but  to  show  that  plaintiff  had  returned  him 
as  well,  and  thus  fix  the  Hme  when  the  six  months  would  commence 
to  run  ;  and  that  evidence  of  the  negro's  condition  more  than  six 
months  after  his  return,  was  admitsibie  to  shew  that  he  was  not  per- 
fectly cured  when  returned.  758 

56.  In  a  claim  suit  under  the  statute,  where  the  plaintiff  in  execution 
•Atinclis  the  bona  fide f  of  t\)e  deed  executed  to  the  claimant  by  the 
defendant  in  execution,  as  having  been  made  with  intent  to  hinder 
and  delay  the  grantor's  creditors,  evidence  that  the  grantor  executed 

another  deed  on  the  same  day  to  the  same  grantee,  wlio  was  his  son 
and  a  minor,  that  the  grantor  was  in  embarrassed  circumstances  at 
the  time,  and  that  the  two  deeds  conveyed  all  his  property  in  this 
State,  is  relevant  to  the  issue,  and  its  weight  must  be  determined  by 
the  jury — Benning  v.  N'elson,  ^01 

57.  A  memorandum  in  the  hand-writing  of  the  clerk,  on  the  margin  of 
the  execution  docket,  is  not  evidence  of  the  issu-^  and  return  ofVn  ex- 
ecution, unless  its  existence  at  one  time  and  subsequent  loss  are  fii> 
provad. — ILinna,  adm'r,  v.  Price  et  al.,  SJ6 

58.  In  an  appeal  case  from  a  justice  of  the  peace,  the  judgment  entry 
recited  a  verdict  for  plaintiff,  but  did  not  state  the  amount  of  i"  ; 
on  the  judge's  docket  was  a  memoranilum,  in  his  hand  writing,  in 
these  words :  '  .Jury  and  verdict  for  plaintiff,  and  fifteen  per  ecu', 
damages;"  and  certain  notes  were  found  among  the  papers  of  the  cause. 
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corresponding  with  the  pleadings:  Held,  that  this  eridenco  wns  not 
■nfficiont  to  authorize  the  entering  of  a  judgment  nunc  pro  tunc  at 
a  subsequent  term  for  tho  amount  of  the  notes. — Dickens  t.  Bush,        849 

EXCEPTIONS,  BILL  OP. 

1.  When  the  bill  of  exceptions  does  not  show  whether  a  notice  was  writ- 
ten or  verbal,  the  App^illnto  Court,  construing  tho  bill  most  strongly 
against  tho  plaintiff  in  error,  will  presume,  if  necessary,  that  it  was 
written. — Harris  v.  liowland's  Adm'rs,  644 

2.  When  a  paper  is  appended  to  the  answer  to  an  interrogatory,  and  the 
interrogatory  itself  is  not  set  out  in  the  record,  the  Appellate  Court 
will  presume,  against  the  plaintiflf  in  error,  that  the  answer  was  res- 
ponsive to  tho  interrogatory  ;  and  pl.'iintiff'  in  error  being  thus  held 
to  have  called  for  the  production  of  the  paper,  he  cannot  object  to  its 
having  been  read  in  evidence  by  defendant. — Furlow's  Adm'r  v.  Mer- 
rell,  706 

8.  In  detinue  by  the  husband's  administrator,  after  the  death  of  tho 
wife,  for  a  slave  bequeathed  to  her  by  her  maiden  name,  "entirely 
for  her  and  her  children,"  the  will  was  construed  to  give  her  a  life 
estate  only  if  she  was  unmarried  when  the  will  took  eflfect,  but  an  ab- 
solute estate  jointly  with  her  childn  n  if  she  was  then  married  and 
had  any ;  and  the  record  contained  no  evidence  that  she  was  then 
married  :  Held,  that,  construing  the  bill  of  exceptions  most  strongly 
against  the  plaintiff  in  error,  it  would  be  presumed  that  she  was  then 
unmarried.  706 

4.  The  party  excepting  is  only  required  to  set  out  in  the  bill  of  excep- 
tions so  much  of  the  evidence  as  may  bo  necessary  to  show  that  the 
court  erred  in  its  rulings;  and  a  reversal  necessarily  follows,  unless 
the  record  also  shows  that  no  injury  resulted  from  the  errcr. — Sackett 
&  Shelton  v.  McCord,  861 

6.  When  tho  bill  of  exceptions  states  that  the  ruling  of  the  court  "was 
objected  to"  at  the  time  it  was  mads  on  the  trial,  it  is  sufficient.  861 

EXECUTION. 

1.  On  a  motion  to  set  aside  the  sheriff's  return  on  an  execution,  it  is 
competent  for  the  defendant  in  execution  to  show  that  the  money  had 
been  paid  os  the  return  showed,  and  had  been  tendered  and  refused, 
and  by  tendering  it  anew  to  avoid  interest  and  any  farther  issue  of 
execution  ;  and  if  he  fails  to  do  this,  he  cannot  come  into  equity  for 
relief,  unless  he  explains  the  omission  satisfactorily.— Minter  and 
Goyle  V.  Branch  Bank  at  Mobile,  762 

2.  An  execution  in  the  name  of  "Henry  W.  Collier,  use  of  ofiGcers 
of  court,"  is  not  void,  but  furnishes  a  protection  to  the  officer  levying 
it,  if  issued  by  a  court  of  competent  jurisdiction  ;  the  words  "use  of 
officers  of  court"  may  be  rejected  as  sarplutage. — McElhaney  v. 
Flynn,  819 

8.  A  memorandum  in  the  hand-writing  of  the  clerk,  [on  the  m-^r^in  of 
the  execution  docket,  is  not  evidence  of  the  issue  and  return  of  an 
execution,  unless  its  existence  at  one  time  and  subsequent  loM  are 
6r«rt  prov«d.— H&nna,  adm'r.  v.  Pric«  et  als .  W* 
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EXECUTORS  AND  ADMINISTRATOES. 

1.  In  detinue  by  an  administi'ator  de  bonis  -non  ngainst  a  purchaser 
from  the  widow,  who  was  named  executrix  in  the  will,  for  the  recove- 
ry of  a  slave  bequeathed  to  her  for  life,  her  legal  appointment  and 
qualification  as  executrix  may  be  presumed  after  the  lapse  of  t',rcnty 
years,  without  the  production  of  the  record,  from  the  existence  and 
production  of  the  wiil  and  its  probate,  an  inventory  and  appraisement 
of  the  estate  pui-portiug  on  its  fice  to  bo  laado  under  the  authority 
and  sanction  of  the  court,  and  pi-oof  tiiat  the  executrix  acted  as  such 
from  the  testator's  death  until  her  owu,  paid  the  debts  of  tlio  estate, 
kept  the  property  together  as  directed  by  the  will,  and  exercised 
ownership  and  control  over  it ;  that  the  heirs  and  legatees  acquiesced 
in  her  acts  and  deeds  in  reference  to  the  property  for  more  than  twen- 
ty years,  and  that  the  records  of  the  Court  of  Probate  of  the  county 
in  which  the  will  was  probated  were  loosely  kept  for  a  series  of  years 
about  that  time. — Gantt's  Adm'r  v.  Phillips,  275 

2.  And  in  such  case,  the  inventory  and  appraisement,  and  evidence  of 
the  acts  and  declarations  of  tiie  executrix,  le^ato2s  and  distributees, 
are  admissible,  as  hiyiug  the  predicate  for  the  court  to  leave  to  the 
jury  the  question  of  the  legal  appointment  and  qualification  of  the 
executrix.  275 

3.  If  the  executrix  named  in  the  will  to  whom  a  life  estate  in  slaves  is 
bequeathed,  takes  out  letters  testamentary,  anl  takes  possession  of 
the  estate,  returning  an  inventory  thereof,  her  legacy  thereby  vests 
in  her,  unless  she  expressly  dissents  from  the  will;  and  the  remain- 
der limited  upon  her  life  estate  becomes  vested  by  the  same  act,  and 
cannot  on  her  death  revert  to  the  estate.  275 

4.  An  executor's  assent  to  a  legacy  mny  be  inferred  from  any  net  or 
expression  on  his  part  clearly  recognizing  the  legatee's  present  right 

to  receive  it. — Gcorg«j  et  nl.  v.  Goldsby,  S26 

6.  But  where  the  executors  and  legatees  enter  into  a'written  agreement 
with  another  person,  who  afterwards  fakes  out  letters  of  administra- 
tion, by  which  they  transfer  the  entire  estate  to  him  for  a  term  of 
years,  to  be  by  him  managed  and  retained  until  the  debts  are  all  paid, 
this  does  not  amount  to  an  assent  to  the  legacies  on  the  part  of  the 
executors.  826 

6.  When  an  administrator  is  cited  by  the  Court  of  Probate  to  mnke  final 
settlement,  he  cannot  protect  himself  by  plea  setting  up  a  written 
agreement,  entered  into  between  himself  and  the  executors  and  leg. 
atees  before  letters  of  administration  were  granted  to  him,  by  which 
they  transferred  to  him  the  entire  estate  for  a  term  of  years,  to  bo 
by  him  managed  and  retained  until  nil  tlie  debtswere  paid,  and  aver- 
ring that  he  took  posseiision  of  the  estate  and  held  it  under  the  agree- 
ment, and  not  by  the  order  of  the  court;  such  plea  is  bad  on  demur- 
rer.  326 

7.  An  attachment  does  not  lie,  under  the  statutes  of  this  State,  against 
a  domestic  executor  or  administratir,  wliose  testator  or  intestate  at 
the  time  of  his  death  was  a  resident  of  this  State. — Taliaferro  v. 
Lane,  369 
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8  The  requisition  of  the  statute  rcgulittinf;  snlfs  by  exeoators  and  ad- 
ministriitors,  wliich  prescribes  that  the  purcbnserahall  give  "bond  with 
approved  security,"  (Clay's  Digest  223  §  13, )  is  directory  only,  ond 
not  man  latory  ;  nud  the  failure  to  observe  it  docs  not  render  the  sale 
Toiil, — Liiy's  Ex'r  v.  Lawson's  Adni'r,  377 

0.  When  an  order  of  sale  made  by  the  Orphans*  Court  does  not  on  its 
face  appear  to  hare  been  grunted  on  the  application  of  the  adminis- 
trator, that  fact  will  bo  presumed  after  the  lapse  of  twenty  years.         877 

10.  The  administrator  of  an  cst.ate  wiiich  has  been  aeclurcd  insolvent  has 
no  right,  un  ler  the  statute,  to  bring  ejectment  for  the  recovery  of 
lands  belonging  to  the  di'cedent..--Long  v.  McDougald's  Adm'r,  418 

11.  An  administratrix  is  entitled  on  final  settlement  to  n  cre<lit  for 
reasonable  counsel  fees  paid  in  defending  Jigainst  a  previous  applica- 
tion for  final  settlement,  to  which  she  had  been  ci'cd  by  the  distrib- 
utees before  the  expiration  of  eighteen  months  from  the  grant  of  let- 
ters.— Williamson  &  Wife  v.  Mnson,  488 

12.  An  administrator  may  diischarge  him?elf  by  showing  that  he  deliv- 
ered to  his  successor  the  assets  of  the  estate  which  remained  in  bis 
hands  nnadministered,  and  the  ndmif^sions  of  the  latter  nre  competent 
evidence  to  prove  that  fact. — Bogle  et  al.  v  Bogle's  Adm'r,  544 

13.  After  the  lapse  of  eighteen  years  the  court  will  not  force  conclu- 
sions, nor  draw  any  inference  not  clearly  warranted  by  the  evidence, 
in  favor  of  a  distributee  wlio  ha.n  had  ample  time  and  opportunity  to 
assert  his  rights  and  has  made  no  effort  to  do  so  until  after  the  udmiu- 
istrator's  death.  544 

14.  Where  the  widow  purchases  property  at  the  administrator's  sale, 
giving  her  notes  for  the  purcha«e  money,  and  afterwards  marries  again, 
and  her  husband  takes  out  letters  of  administration  de  bonis  non,  ho 
become^  chargeable  with  his  wife's  debt  to  the  e>tate.  544 

15.  A  bona  fide  purchaser  for  valuable  considerotion  at  public  sale  by 
an  executor  de  son  tort  acquires  nt  least  a  possession  and  right  of 
possession,  which  he  can  maintain  ag;iinst  all  the  world  except  the  le- 
gal representative  of  the  decedent,  and  as  against  liim  nn  actual  pos- 
session ol  which  he  can  only  bo  deprived  by  suit  — Woolfork's  Adui'r 

V.  Sullivan,  648 

16.  An  executor  or  administrator  has  power  under  our  statutes  to  com- 
promise  or  settle  withont  suit  the  choses  in  action  belonging  to  the 
estate.  548 

17.  A  decree  of  the  Orphans'  Court  in  favor  of  a  distributee  for  a  bal- 
ance found  in  the  administrator's  hands,  is  evidence  of  assets  in  bia 
hands  to  that  amount,  and  sufficient  to  sustain  a  judgment  on  the 
bond  against  his  sureties. — HoUey  v.  Acre,  G08 

18-  In  debt  on  an  administrator'.-  bond,  to  charge  his  sureties  with  a 
judgment  rendered  against  him  ns  administrator  to  be  levied  Je  bmis 
iiitestatis,  it  is  not  neces.«ary  that  the  declaration  should  allege  that 
the  judgment  was  rendered  on  a  debt  which  was  a  proper  charge 
against  the  estate,  or  against  the  administrator  as  such. — Reid  t. 
Nash,  783 

19.  A  plea  averring  that  the  judgment  against  the  administrator  was 
not  a  proper  debt  or  charge  against  the  Intestate,  nor  against  his  ad« 
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aiinistrator  assuch,  is  but  the  statement  of  a  conclusion,  and  there- 
fore  demurrable.  733 

20.  A  plea  averring  that  the  intestate's  estate  has  been  duly  declared 
insolvent  and  is  in  progress  of  ecttlemcut.  is  fatally  defective  on  de- 
murrer. 738 

21.  So  also  is  a  plea  containing  the  additional  averment  that  plaintiff 
failed  to  present  his  judgment  as  a  claim  against  the  estate  within  six 
mouths  after  the  declaration  of  insolvency.  783 

22.  A  plea  of  plene  adminislravU  is  bad  on  demuiTcr,  if  it  does  not 
allege  that  the  assets  were  fully  administered  before  suit  brought.        733 

23.  The  title  to  [personal  property  descends  to  the  personal  representa- 
tive, and  the  parties  beneficially  interested  take  as  distributees  under 
the  statute' — Randall  and  Randall  v.  L:ing,  751 

24.  A  failure  on  the  part  of  a  creditor  to  present  his  claim  to  the  ad- 
ministrator of  the  principal  debtor  within  eighteen  months  after  the 
grant  of  letters,  does  not  discharge  tiie  sureties,  nor  affect  his  right  to 
proceed  against  them. — Minter  and  Gayle  v.  Br.  Bk.  Mobile,  762 

26.  A  foreign  executor  may  sue  in  the  courts  of  this  State ;  and  if  he 
makes  profert  of  his  letters,  the  effect  is  the  same  as  if  they  were  set 
out  in  the  declaration,  although  he  does  not  aver  in  what  State  they 
were  granted. — Carr's  Ex'r  v.  Wyley,  821 

26.  To  authorize  a  summai'y  judgment  against  the  sureties  of  an  admin- 
isti-ator,  the  record  must  show  the  judgment  against  the  administra- 
tor, the  bond  by  which  the  sureties  have  become  liable,  the  issue  of  an 
execution  ou  the  judguent  against  the  administrator,  and  its  I'eturn 
'*  no  property  found.', — Hanna,  adm'r,  v.  Price  et  al.,  826 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  To  sustain  the  action  for  forcible  entry  and  detainer,  the  plaintiff 
must  show  that  defendant  has  forcibly  entered  his  premises,  and  that 
he  actually  detains  the  possession  either  by  himself  in  person  or  by 
another  to  v,rhom,  after  obtaining  it  by  force,  he  has  delivered  it  to  be 
kept  for  him;  and  the  fact  that  the  person  to  whcm  he  delivers  the 
possession  hud  been  his  tenant  before  the  premises  went  into  the  pos- 
session of  the  plaintiff,  makes  no  difference. — McGonegal  v.  Walker,      361 

2.  The  bare  removal  of  plaintiff's  fence,  if  defendant  enters  peaceably, 
would  not  convert  his  entry  or  detainer  into  a  forcible  one.  361 

FRAUD3,  STATUTE  OF. 

1.  A  promise  to  pay  the  debt  or  demand  of  a  tiiird  person,  unless  reduced 
to  writing  and  upon  a  legal  consideration,  is  void  under  the  statute  of 
frauds. — llollingsworth  v.  Martin,  691 

2.  A  verbal  contract  to  p  ly  for  improvements  on  land  held  adversely  to 
the  promisor,  in  consideration  that  the  tenant  would  attorn  to  him 
and  pay  him  rent  for  his  unexpired  term,  is  not  within  the  statute  of 
frauds  of  this  State. — Cassell  v.  Collins,  676 

FRAUDULENT  CONVEYANCES. 

1.  Where  a  deed  of  trusi,  conveying  both  real  and  personal  property, 
is  found  fraudulent  and  void  because  made  to  hinder  and  delay  the 
grantor'ii  creditors,  in  a  claim  suit  under  the  statute  between  a  judg- 


888  INDEX. 

ment  creditor  of  tbo  grantor  and  a  purchaser  under  the  doed,  the 

claimixwl  is  not  couclude  ILy  ti:;it  vcnlict  aivl  juilgment,  na  to  tho 
bona  fides  of  tlie  deed,  iu  u  euil  subscqucutly  brought  against  him 
by  ft  purohuttcr  nt  sbcvilT's  salu  under  the  same  judgment,  to  rccoTer 
tbo  lands  conreycd  by  tho  deed,  which  defendant  bought  at  the  trua- 
tee's  salo  under  the  deed ;  und  tbo  record  of  the  i'uruer  buit  \»  not 
admissible  cvidcuoo  Agniust  tho  defendant  in  tho  latter  case. — Crutch* 
fidd  V.  Hudson,  898 

2.  A  ci'editor  who  rccciroa  his  j/ro  rata  share  of  the  proceeds  of  sale 
uO'ler  a  deed  of  ti  r,-!,  i^  not  thurcby  catopp3d  from attiiuking  the  deed 

for  fraud.  Z^3 

3.  A  Tolunlury  uc'ja  i.>i-  i.^iiiquiahuaQnt  from  lather  to  son  ia  good,  aa 
ngaiost  the  grantor's  <ubsiqucnt  creditors,  when  no  actual  fraud  is 
shown — IL-.ndi'.ll  jinil  Randall  v.  Lnt}g,  761 

4.  Tho  n6;2enuuf  a  c'i'cditor  to  a  deed  of  tiusc  of  which  he  is  the  benefi- 
ciary will  be  prcsuii: jJ, aiil  tije  deci  bsoout<M  porfoot  on  its  execution 
as  against  other  judgment  creditors  wlo  afterwards  levy  executions 
on  the  property;  but  if  the  deed  is  made  with  intent  to  hinder  nnd 
delay  creditors,  on  actual  assent  by  the  benciiciary  before  the  levy  of 
an  execution  is  necessary,  to  render  it  valid  as  wgaintt  tbo  plaintiff  in 
execution.— Bcuniug  V.  Nelson,  801 

FUrURE  INTERESTS  IN  T.EAL  AND  PERSONAL  PROPERTY. 

1.  The  rule  in  Shelley's  oaso  enlarges'  tho  estate  of  the  first  taker  only 
when  his  heirs  general,  or  the  heirs  of  hi^  body,  are  the  objects  of  the 
limitation,  and  when  they  lake  by  descent  from  him,  and  not  as  pur- 
chasers under  the  deed  ;  it  therefore  has  no  application  when  the  deed 
is  to  the  husband,  fo/  his  life  nud  that  of  his  wife,  wi'.b  contingent  re- 
mainder to  the  heirs  of  the  body  of  tho  wife  who  may  survive  them.— > 
Williamson  &  Wife  v.  Jiason,  488 

2.  A  contingent  interest  in  personal  property,  or  quasi  contingent  re- 
mainder, may  bo  created  by  deed  without  the  intervention  of  a  trus- 
tee. 488 

8.  A  codtingent  remainder  in  slaves  may  be  created  by  deed. — Price  et 
nl.  T.  Prlce*.s  Adm'r,  609 

4.  A  sale  by  one  having  a  lifo  citatc  in  slaves  does  not  destroy  a  contin- 
gent remainder  limited  thereon.  609 

6.  A  guast  reversionary  interest  in  pcrsonol  property  may  be  created  by 
deed,  as  upon.a  gift  for  life  with  coatingent  remainder. — McWilliama 
ot  ul.  V.  Ramsay,  adm'r.  818 

GUARANTY. 
See  Co.NxaACT  a.xd  Ao&ecmca-t. 

GUARDIAN  AND  WARD. 

1.  The  Court  of  Probate  can  only  authorize  a  public  sale  by  a  guardian 
'n  tho  manner  prescribed  by  thostat!itr>;  a  private  sale  unkr  an  order 
of  tho  court  though,  S'lnctioncd  by  the  court,  p.iS3cs  no  title  as  against 
the  ward.— Iludscn  v.  UcUnea'  ExeciUorj,  685 

2.  If  a  guardian  sells  his  ward's  propcny  at  private  sale,  he  is  guilty  of 
a  conversion,  and  is  chargeable  on  hnal  scttlemout  with  the  value  of 
the  proi^rty  at  tho  time  of  the  cfOnversicn  or  of  settlement,  or  at  any 
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intermediate  time,  and  interest  on  that  value  from  the  time  of  con- 


vcrgion. 
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HABEAS  CORPUS. 

1.  The  question  of  freedom,  as  between  master  and  slave,  can  only  be 
triel  in  the  manner  prescribed  by  the  statute  ;  but  when  negroes  are 
levied  on  by  the  sheriff,  as  the  pi-opevty  of  the  defendant  in  execution, 
they  may  try  the  question  of  their  freedom,  as  between  him  and  them, 
by  petition  for  habeas  inrpits. — Union  Bank  of  Tenn.  v.  Benham,  143 

HUSBAND  AND  WIFE. 

1.  If  the  husband  turn  his  wife  out  of  doors,  or  by  his  misconduct  com- 
pel her  to  leave  him,  he  is  responsible  for  necessaries  furnished  her  by 
another  ;  but  the  labor  and  services  of  slaves  applied  to  the  support 
and  maintenance  of  the  wife,  cannot  be  regarded  as  necessaries,  though 
their  value  was  not  more  than  sufficient  for  her  necessary  support  and 
maintenance,  nor  can  the  husband  be  charged  with  their  value  in  a 
court  of  law. — Zeiglcr  &  Hall  v.  David,  127 

2.  Where  counsel  are  retained  by  husband  and  wife  jointly,  to  sue  for 
and  recover  the  wife's  property,  and  a  decree  therefor  is  rendered  in 
their  joint  names,  if  tlie  husband  dies  before  the  execution  of  the  de- 
cree by  a  delivery  of  the  property  to  him,  or  to  some  person  for  him 
who  holds  as  his  bailee,  the  wife  is  entitled  to  it  as  property  never 
reduced  into  the  husband's  possession. — Mason  v.  McNeill's  Ex'rs,         201 

3.  The  fact  that  tlie  plaintiffs'  counsel,  after  the  rendition  of  the  de- 
cree, permits  the  negroes  in  suit  to  remain  with  the  persons  to  whom 
they  were  hired  for  the  year,  and  does  not  take  possession  of  them  un- 
til after  the  husband's  death,  though  he  might  have  taken  possession 
immediately,  does  not  amount  to  constructive  possession  in  the  hus- 
band. 201 

4.  Under  the  act  of  Februai'y  5,  1846,  an  attachment  lies  against  hus- 
band and  wife,  non-residents,  to  subject  the  wife's  separate  estate, 
secured  to  her  by  ante-nuptial  contract,  to  the  satisfaction  of  a  debt 
contracted  by  her  dnm  sola. — Crocker  &  Wife  v.  Clements'  Adm'r,         296 

5.  The  deed  of  husband  and  wife  leasing  the  wife's  interest  in  land,  un- 
less acknoweledged  by  her  on  private  examination  pursuant  to  the 
statute,  (Clay's  Dig.  155  §  27,)  is  absolutely  void  as  to  her,  and  incapa- 
ble of  confirmation,  except  by  acts  amounting  to  a  re-delivery. — 
George  et  al.  v.  Goldsby,  326 

6.  The  husband's  assignee  for  valuable  consideration  is  not  entitled  to 
the  wife's  choses  in  action,  as  against  her  surviving,  unless  he  reduces 
them  into  possession  during  the  coverture.  326 

7.  The  rule  now  well  settled  in  relation  to  ante-nuptial  deeds  is  this  : 
that  to  prevent  the  husband's  marital  rights  from  attadung  to  the 
wife's  personal  chattels,  the  deed  itself  must  show  a  clear  and  plain 
intention  to  exclude  them. — Mitchell,  adm'r,  v.  Gates,  438 

8.  A  deed  executed  by  a  feme  sole  the  day  before  her  marriage  with  an 
insolvent  man ,  conveying  all  her  property  real  and  personal  to  a  trus- 
tee, in  trust  that  he  '•  shall  permit  her  to  remain  in  quiet  and  peacea- 
ble possession"  of  the  same,  "  and  take  the  profits  thereof  to  her  own 
use,  and  the  increase,  interest  and  income  thereof  to  her  own  use  and 

109 
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benefit  during  her  natural  life,  and  at  her  decease  to  detcend  and  go 
to  her  heirs  absolutely  forever,"  does  not  exclude  the  husband's  mari- 
tal rights.  488 

9.  The  condition  of  the  parties  at  the  time  the  deed  was  made  is  admis- 
sible evidence,  but  the  nets  and  declarntions  of  the  husband  after 
marriage  cannot  be  received  to  show  the  true  construction  of  tlie  deed.  488 

10.  An  ante-nuptial  contract  stipulaced  that  the  husband  should  '>  re- 
ceive and  enjoy,  during  the  life -times  of"  himself  nnd  wife,  "  all  the 
rights  and  profits  of  the"  wife,  "  and  at  their  decease  to  descend  to 
the  heirs  of  the  body  of  the"  wife  "which  may  survive  at  that  time  ;" 
and  that  the  wife  "  should  have  no  part  or  portion  of  the  property 
now  owned  by"  the  husband  "after  his  death :"  Held,  that  the  mari- 
tal rights  of  the  husband  were  not  excluded  by  the  deed,  but,  having 
rcluced  the  wife's  property  into  possession  during  coverture,  he  there- 
by became  entitled  to  it  until  the  death  of  himself  and  wife  as  abso- 
lute owner,  subject  to  the  contingent  limitation  to  the  heirs  of  the 
body  of  the  wife  who  might  be  living  at  that  time. — Williamson  & 
Wife  V.  Mason,  488 

11  A  uiarried  woman  cannot  dispose  of  her  interest  in  real  estate,  except 
in  the  manner  prescribed  by  the  statute. — (Clay's  Bigest  165  §  27.) 
—  Beene's  Ueirs  v.  Randall's  Heirs,  614 

12.  Where  the  widow  purchases  property  at  the  administrator's  sale, 
giving  her  notes  for  the  purchase  money,  and  afterwards  marries 
again,  and  her  husband  takes  out  letters  ol  administration  de  bonis 
noriy  he  becomes  chargeable  with  his  wife's  debt  to  the  estate. — Bogle 
et  al.  V.  Bogle's  Adm'r,  644 

18.  Under  the  act  of  1848,  securing  to  married  women  their  separate 
estates,  a  feme  covert  may  cliarge,  sell  or  dispose  of  her  property 
without  the  consent  or  concurrence  of  her  husbnnd. — Hooper's  Ei'r 
▼.  Smith  and  Wife,  039 

14  The  wife  is  a  neces.sary  party  to  a  proceeding  to  compel  a  final  set- 
tlement of  her  guardianship  of  a  minor  child,  and  a  decree  against 
her  husband  only  is  erroneous. — McGinty  v,  Mabry,  672 

15.  A  testator  bequeathed  a  slave  to  one  of  his  daughters,  by  her  maiden 
name,  "  entirely  for  her  and  her  children,"  and  gave  others  specific 
legacies  of  slaves  with  incumbrances  on  them  :  Held^  that  the  word 
"  entirely"  did  not  exclude  the  marital  rights  of  the  husband,  but  had 
reference  only  to  the  quantity  of  the  estate  which  the  legatee  took  as 
compared  with  the  others  ;  that,  if  she  was  unmarried  at  the  time  the 
will  took  eflfect,  she  took  a  life  estate  only,  with  remainder  to  her  chil- 
dren ;  but  if  she  was  then  married  and  had  children,  she  took  an  ab- 
solute estate  jointly  with  them. — Furlow's  Adm'r  v.  Merrell,  706 

16.  When  the  husband  has  abjured  the  State,  and  his  wife  has  acted  as 
a  feme  »ole,  she  will  be  so  regarded ;  but  to  constitute  an  abjuration 
by  him,  there  must  be  an  abandonment -of  the  wife  and  a  removal  from 
the  State  without  the  intention  of  returning. — Erebs  v.  CGrady,         728 

17.  The  wife  may,  however,  act  as  her  husband's  agent  during  his  ab- 
sence from  the  State,  and  as  such,  with  his  assent  express  or  implied, 
may  transfer  u  note  which  she  has  taken  payable  to  herself.  720 

18.  The  husband  having  gone  to  California ,  his  wife  continued  to  carry  un 
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his  business,  (a  bakery,)  and  sold  a  part  of  the  furniture  and  fixtures, 
taking  notes  payable  to  herself,  which  she  afterwards  transferred  : 
Held,  that  these  circumstances  did  not  amount  to  presumptive  evi- 
dence of  her  authority  to  transfer  the  n«tes,  but  the  jury  must  decide 
whether  they  were  sufficient  to  establish  it.  726 

19.  A  husband  conveyed  by  deed  certain  negroes  to  a  trustee,  in  trust 
*•  for  the  use,  behoof  and  benefit  of  the  grantor's  wife  forever  ;  Provi- 
ded, however,  that  the  title  or  property  in  said  slaves  should  be  and 
remain  in  the  trustee  for  the  use  and  behoof  of  the  wife,  her  heirs, 
executors  and  assigns,  during  her  natural  life  only,  with  remainder 
to  the  heirs  of  her  body  by  the  grantor  who  might  be  living  at  her 
death;  and,  in  default  of  such  issue  living  at  that  time,  the  title  and 
property  in  said  slaves  to  revert  to  the  grantor  if  living,  but  if  dead 
lo  descend  to  his  heirs  at  law  :'    Held, 

I.  That  the  deed,  as  against  the  husband,  created  a  separate  estate  in 
the  wife  in  the  property  conveyed  ; 

II.  That  the  proviso  was  not  repugant  to  the  preceding  clause,  but 
its  effect  was  to  limit  the  wife's  interest  to  a  life  estate  ; 

in.  That  the  quasi  contingent  remainder  to  the  heirs  of  the  body  of 
the  wife  by  the  grantor  who  might  be  living  at  her  death,  was  not 
too  remote ; 

IV.  That  a  quasi  reversionary  interest  remained  in  the  grantor  ;  and 
on  his  death,  his  wife  surviving,  this  reversionary  interest  passed 
to  his  administrator,  and  was  assets  in  his  hands. — ^McWilliams  et 
al.  V,  Ramsay,  adm'r,  813 

20.  When  a  husband  conveys  personal  property  to  a  trustee  for  the  use 
and  benefit  of  his  wife,  she  takes  a  separate  estate  in  the  property  as 
against  him.  813 

INDIAN  RESERVATIONS. 

See  Ejectment,  6. 

INSOLVENT  ESTATES. 

1.  In  an  action  at  law  in  the  United  States  courts,  a  plea  by  au  admin- 
istrator setting  up  a  decree  of  a  State  court  by  which  the  estate  of 
his  intestate  was  declared  insolvent,  is  no  bar  to  the  rendition  of 
judgment ;  but,  when  the  estate  is  actually  insolvent,  the  judgment 
at  law  will  be  enjoined  in  equity,  and  the  creditor  be  compelled  to 
come  in  and  take  his  place  with  the  other  creditors  of  the  estate. — 
Byrne,  adm'r,  v.  McDow,  404 

2.  But  a  decree  of  insolvency  by  a  State  court  does  not  preclude  a  cred- 
itor, even  in  the  United  States  courts  of  chancery,  from  denying  the 
truth  of  the  decree,  and  showing  that  the  estate  is  solvent  when  its 
assets  are  fairly  stated.  404 

3.  By  the  law  of  this  State  in  1840,  a  decree  of  insolvency  might  be 
obtained  when  the  personal  property  alone  was  insufficient  to  pay  all 
the  debts,  though  the  real  estate  might  be  more  than  sufficient  for 
that  purpose  ;  but  such  a  decree  would  not  be  conclusive  evidence  of 
the  fact  of  insolvency  in  the  United  States  chancery  courts.  404 

4.  Where  a  judgment  is  rendered  against  an  administrator  in  a  Federal 
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coart,  notwithfltHhding  a  plen  of  tlio  insolTeucy  of  lib  intestate's  es- 
tate, and  execution  thereon  ))€iiip;  returned  no  property  found,  the 
creditor  institutes  nn  action  of  debt  vn  the  judgment  suggesting  a 
devastavit,  to  enjoin  which  the  ivdmiuistrator  files  a  bill  in  equity,  if 
the  proof  shows  that  the  ostntc  is  really  solvent,  the  bill  will  be  dis- 
missed ,  and  the  creditor  alloweil  to  pursue  his  remedy.  404 

5.  The  administi'ator  of  an  estate  which  has  been  declared  insolvent  has 
no  right,  under  the  statute,  to  bring  ejectment  for  the  recovery  of  lands 
belonging  to  the  decedent. — Long  v.  McDougald's  Adm'r.  418 

0.  After  an  estate  is  reported  insolvent,  the  only  vouchers  for  money 
paid  out  that  can  be  allowed  on  settlement  with  the  administrator  are 
for  the  "Inst  sickness  and  necessary  funeral  expenses,'*  (Clay's  Digest 
192  §  20  and  if  the  cuurt,  on  due  uotice  to  the  creditors,  states  an 
account,  giving  the  administrator  credit  for  "receipts,  vouchers  and 
allowances"  exceeding  the  amount  of  assets  received  by  \v\if\,  the  set- 
tlement is  unauthorized  by  law,  and  the  administrator  may  be  again 
cited  by  a  creditor  of  the  estate  to  settle  his  accounts  — Shadden  v. 
Sterling's  Adm'rs,  618 

7.  The  heir  at  law  may  sue  for  and  recover  rents  accruing  after  the 
death  of  his  ancestor,  whose  estate  has  been  declared  insolvent,  if 
neither  the  administrator  nor  creditors  interpose  any  obstacle. -Branch 
Bank  at  Mobile  v.  Fry,  770 

8.  A  decree  of  the  Probate  Court  on  the  settlement  of  an  insolvent  es- 
tate having  been  reversed  ou  appeal ,  and  the  cause  remanded,  the 
certificate  of  the  clerk  of  the  Supreme  Court  to  the  court  below  recited 
the  decree  of  said  primary  court,  "requiring  the  executors  to  settle 
up  before  the  court  would  hear  the  contest  among  the  several  credi- 
tors upon  the  objections  filed,  which,  being  brought  before  the  Su- 
preme Court  by  appeal,  was  reversed,  annulled,"  &c.;  while  the  opin- 
ion showed  that  the  decree  was  reversed  because  "it  wius  not  proper  to 
do  either  just  then :"  Held,  that  the  object  of  the  certificate  simply 
was  to  inform  the  primary  court  what  action  the  Supreme  Court  had 
taken  on  its  decree,  while  the  opinion  showed  the  reasons  of  that  ac- 
tion and  the  course  indicated  for  the  future  progress  of  the  cause; 
and  that  the  certificate  did  not  require  the  court  to  hear  and  deter- 
mine the  contests  among  the  creditors  before  proceeding  to  a  settle- 
ment with  the  executors, — Weaver's  Ex'rs  v.  Weaver's  Creditors,  789 

9.  Where  an  estate  was  reported  insolvent  prior  to  the  passage  of  the 
act  of  1843,  and  in  progress  of  settlement,  all  the  subsequent  pro- 
ceedings must  conform  to  the  provisions  of  that  act.  789 

10.  The  retroactive  eflFect  thus  given  to  the  act  of  1843  docs  not  conflict 
with  any  constitutional  provision,  nor  does  it  deprive  the  executor  cf 
any  vested  right  personal  to  himself,  which  ha  could  have  insisted  on 
under  the  previous  law  ;  it  only  works  a  revocation  of  his  letters  tes- 
tamentary, tuid  changes  the  mode  of  proceeding  to  a  final  settlement 

of  the  estate.  789 

11.  Under  the  act  of  1843,  a  settlement  with  the  executor  and  the  elec- 
tion of  an  administrator  de  bonis  non  must  be  had,  befcrj  the  court 
can  proceed  to  hear  and  determine  the  contests  among  the  creditors; 
the  settlement  with  the  executor  and  the  election  of  an  administra- 
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tor  may  precede  each  othei'  according  to  the  conveaieuce  ot  the  par- 
ties, with  the  assent  of  the  court,  but  no  final  judgment  can  be  ren- 
dered against  the  executor  until  his  successor  is  qualified.  789 

INSURANCE. 

See  Custom. 

INTEREST. 

1.  The  Courts  of  Chancery  allow  interest  whenever  it  would  have  been 
recoverable  at  law. — Crocker  and  Wife  v.  Clements'  Adm'r,  296 

2.  When  the  defendant  receives  rents  under  an  implied  trust  for  his  co- 
tenant,  he  is  chargeable  with  interest  on  the  amount  found  in  his 
hands  from  the  time  of  its  receipt. — Tarleton  v.  Goldthwaite's  Heirs 
and  Adm'r,  346 

3.  When  an  agent  lends  out  the  money  of  his  principal  at  a  usui'ious 
rate  of  interest,  the  fact  of  the  agency  does  not  affect  the  illegality  of 
the  contract,  or  avoid  the  effect  of  the  statute  against  usury. — Pear- 
son et  al.  V.  Bailey,  537 

4.  If  a  contract  is  usurious  in  its  inception,  no  renewal  of  the  note,  or 
other  change  in  the  form  of  the  contract,  can  alter  its  original  char- 
acter, but  the  taint  of  usury  follows  it  even  into  the  hands  of  a  bona 
fide  holder,  unless  he  receives  it  through  the  fraud  of  the  maker.  537 

5.  If  the  borrower  comes  into  equity  for  relief  against  a  usurious  con- 
tract, he  will  be  compelled  to  pay  the  amount  of  the  principal  and 
legal  interest  thereon ;  and  if  the  debt  is  secured  by  mortgage,  the 
mortgage  stands  as  a  security  for  that  amount.  537 

• 
JUDGMENTS  AND  DECREES. 

1 .  Where  the  affairs  of  a  Bank  are  by  statute  placed  in  the  hands  of 
trustees  for  settlement,  after  a  judgment  has  been  rendered  on  quo 
warranto  against  the  Bank  declaring  its  charter  forfeited,  the  subse-~ 
quent  reversal  of  that  judgment  does  not  affect  a  suit  previously  in- 
stituted by  the  trustees  against  a  debtor  of  the  Bank,  nor  can  he  take 
advantage  of  that  reversal  to  protect  himself  against  the  rendition  of 
judgment. — Jemison  v.  P.  &  M.  Bank,  168 

2.  In  assumpsit,  some  of  the  plaintiff's  claims  having  been  excluded  from 
the  jury  under  the  charge  of  the  court,  plaintiff  moved  for  a  new 
trial ;  whereupon  it  was  ordered  "  that  a  new  trial  be  granted,  un- 
less the  defendants  enter  into  an  agreement  of  record,  that  upon  any 
future  settlement  in  chancery,  or  bill  filed  for  an  account  between 
said  parties,  or  any  transaction  between  said  defendants  and  H.  &  F., 
the  said  defendants  will  not  plead  the  verdict  and  judgment  in  said 
cause,  or  use  the  same  in  any  manner  to  bar  the  claim  of  said  plain- 
tiffs or  said  H.  &  F.  for  an  account  and  settlement  in  relation  to  " 
said  excluded  claims,  '-all  of  which  were  included  in  the  account 
produced  and  read  to  the  jury  by  the  plaintiffs  on  the  trial;  and 
thereupon  came  said  defendants  by  attorney,  and  covenant  and  agree 
to  the  above  terms  imposed  by  the  court,  and  it  is  thereupon  consider- 
ed by  the  court  that  the  said  motion  for  a  new  trial  be  overruled  : 
Held,  that  the  effect  of  this  order  and  agreement  was  to  exempt  the 
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excluded  claims  from  the  efToct  of  the  judgment,  and  that  plnintiffs 
might  use  them  a»  a  set-off  in  nn  action  at  law  subsequently  brought 
■gainst  them  by  defendant. — Iloyt,  Ford  &  Robinson  t.  Murphy,         466 

8.  The  motion  docket  is  a  book  of  the  court  rcquire<l  by  law  to  be  kept 
by  the  clerk,  and  the  entries  in  it  may  be  looked  to  as  showing  th« 
orders  taken  by  the  court,  and  are  sufficient  evidence  to  authorize  the 
rendition  of  judgment  nunc  pro  tunc. — Yonge  v.  Broxson,  684 

4.  In  an  appeal  case  from  a  justice  of  the  peace,  the  judgment  entry 
recited  a  verdict  for  plaintiff,  but  did  not  state  the  amount  of  it ; 
on  the  judge's  docket  was  a  memorandum,  in  his  hand-writing,  in 
these  words :  '' Jury  and  verdict  for  plaintiff,  and  fifteen  per  cent, 
damages;"  and  certain  notes  were  found  among  the  papers  of  the  cause, 
corresponding  with  the  pleadings :  Held,  that  this  evidence  was  not 
sufficient  to  authorize  the  entering  of  a  judgment  nunc  pro  tune  at 
a  subsequent  term  for  the  amount  of  the  notes. — Dickens  v.  Bush,        849 

JUDICIAL  SALES. 

1.  The  requisition  of  the  statute  regulating  sales  by  executors  and  ad- 
ministrators, which'prescribes  that  the  purchaser  shall  give  "bond  with 
approved  security ,"  (Clay's  Digest  223  §  13,)  is  directory  only,  and 
not  mandatory  ;  and  the  failure  to  observe  it  docs  not  render  the  sale 
void. — Lay's  Ex'r  v.  Lawsou's  Adm'v,  377 

2.  When  an  order  of  sale  made  by  the  Orphans'  Court  does  not  on  its 
face  appear  to  have  been  granted  on  the  application  of  the  adminis- 
trator, that  fact  will  be  presumed  after  tlie  lapse  of  twenty  years.        377 

3.  A  purchaser  at  au  administrator's  sale,  who  does  not  give  bond  with 
approved  security  as  required  by  the  statute,  but  takes  possession  of 
the  property,  holds  adversely  to  the  administrator,  and  may  acquire  a 
perfect  title  under  the  statute  of  limitations  of  six  years.  377 

4.  The  Orphans'  Court  having  granted  an  order  of  sale  of  "all  the 
perishable  property"  belonging  to  an  estate,  the  administrator  pro- 
ceeded under  it  to  sell  all  the  personal  pjropertj',  including  the  ne- 
groes, and  made  due  return  of  the  sale  to  the  court,  which  was  re- 
ceived and  ordered  to  be  recorded  ;  and  the  administrator  de  bonis 
non  afterwards  brought  detinue  for  cue  of  the  negroes  sold  :  Held, 
that  in  the  alaence  of  a  statutory  definition  of  the  term  -'perishable 
property,"  as  applied  to  the  estates  of  decedents,  the  order  should 
receive  the  same  interpretation  given  to  it  by  the  court  that  made  it 
and  the  panics  acting  under  it,  and  that  the  sale  passed  the  legal 
title  to  the  slaves.—  Steele  v.  Wyatt's  Adm'r,  764 

JURISDICTION. 

1.  When  the  defendant  in  a  bastardy  proceeding  enters  into  a  recogni- 
zance for  his  appearance  at  court,  and  his  surety  in  the  bond  after- 
wards becomes  judge  cf  probate,  the  latter  is  incompetent  by  reason  of 
interest  to  preside  on  the  trial  of  the  cause,  and  any  proceedings  there- 
in had  before  him  are  coram  non  judiee  and  void. — The  State  ex  rel. 
Claunch  v.  Costleberry,  86 

2.  A  plea  to  the  jurisdiction,  when  pleado'l  in  a  court  of  general  juris- 
diction, is  bad  on  demurrer,  if  it  does  not  ix)int  out  what  other  court 
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has  jurisdiction,  and  conclude  with  the  prayer  "  whether  the  court 
will  or  ought  to  take  further  cognizance  of  the  plea  aforesaid. — FieldB 
V.  Walker  et  al.,  155 

3.  Appearance  and  consent  cannot  give  jurisdiction.  155 

4.  In  a  summary  proceeding  by  notice  and  motion  against  a  Bank  debt- 
or, if  tho  proper  certificate  is  appended  to  the  notice,  that  the  note  is 
really  and  bona  fide  the  property  of  the  Bank,  the  certificate  is  proof 
of  the  jurisdictional  fact  to  the  end  of  the  suit,  although  the  Hote  is 
sold  or  assigned  before  judgment. — Jemison  v.  P.  &  M.  Bank,  168 

JUSTICES  OF  THE  PEACE. 

1.  When  a  defendant,  against  whom  a  judgment  is  rendered  by  a  justice 
of  the  peace,  removes  the  case  by  appeal  to  the  Circuit  Court,  he  is 
regarded  as  the  actor  in  the  subsequent  proceedings,  and  is  held  to  be 
constantly  in  court. — Martin  v.  Higgins,  775 

2.  The  notice  to  the  appellee,  required  in  appeal  cases  from  justices  of 
the  peace,  is  intended  solely  for  the  benefit  of  the  appellee,  and  the 
appellant  cannot  complain  on  error  that  it  was  not  given.  775 

3.  "  Plaintiff  claims  $50,  for  work  and  materials,"  held  a  sufficient 
statement  to  sustain  a  judgment  by  default  and  writ  of  inquiry.  776 

LANDLORD  AND  TENANT. 

1.  Assumpsit  lies  in  favor  of  the  landlord  against  a  stranger  for  rents 
received  by  the  latter  from  the  tenants  under  an  assertion  of  title  in 
himself.— Br.  Bank  Mobile  v.  Fry.  770 

2.  If  the  tenant  pays  over  rents  to  the  mortgagor  after  the  law  day  of 
the  mortgage,  before  notice  of  any  claim  by  the  mortgagee,  the  pay- 
ment is  effectual  against  the  latter  ;  nor  does  the  mortgage  constitute 
any  objection  to  a  recovery  by  the  mortgagor  against  one  who  has 
wrongfully  received  the  rents  under  an  assertion  of  title,  when  it  is 
not  shown  that  the  mortgagee  has  asserted  any  claim  to  the  fund.        770 

LEGACY. 
See  Executors  and  Administrators,  3,  4,  5. 

LIMITATIONS,  STATUTE  OF. 

1.  The  proviso  to  the  first  section  of  the  act  of  1843,  applies  only  to  that 
section,  and  does  not  extend  to  the  whole  act. — Rawls  v.  Doe  ex  dem. 
Kennedy,     ,  240 

2.  The  act  of  1802,  which  bars  I'ights  of  entry  after  the  lapse  of  twenty 
years,  is  not  repealed  by  the  act  of  1848,  which  limits  all  actions  for 
the  recovery  of  lands  to  ten  years  after  the  accrual  of  the  cause  of 
action  ;  possessions  commencing  under  the  old  law  are  governed  by  the 

act  which  first  effects  a  bar  in  their  favor.  240 

S.  Where  the  legal  and  equitable  remedies  by  attachment  are  concur- 
rent, the  statute  of  limitations  is  tho  same  in  both  forums. — Crocker 
&  Wife  V.  Clements'  Adm'r,  296 

4.  When  a  person  receives  money  under  a  decree  which  is  afterwards  re- 
versed on  error,  the  statute  of  limitations  commences  to  run  in  his  fa- 
vor from  the  reversal.  29G 

5.  In    making  an  application  of  the  legal   statute   of  limitations,   th« 
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Courts  of  Chancery  also  adopt  and  give  effect  to  the  exceptions  and 
qualifications  of  the  statute.  296 

6.  To  effect  the  bar  created  by  the  statute,  the  ilefendnnt  niUNt  have  re- 
sided within  the  State  during  the  whole  period  prescribed  by  it,  but  it 

is  not  necessary  that  his  residence  should  have  been  continuous.  296 

7.  Where  one  tenant  in  comnion,  hsiTinR  obtained  a  conveyance  from  his 
co-tenant  for  the  purpose  of  mortgaging  the  entire  estate,  and  bound 
himself  to  rcconvoy  onehalf  of  the  land  after  the  mortgage  is  raised, 
rents  out  the  premises,  and  collects  the  rents,  he  becomes,  as  to  these 
rents  and  profits,  a  trustee  by  implication  for  his  co-tenant,  and  when 
the  latter  seeks  an  account  of  them,  the  stntuto  of  limitations  of  six 
years  will  bar  him. — Tarlelon  v.  Ooldthwnite's  Heirs  and  Adm'r,  846 

8.  A  purchaser  at  an  administrator's  sale,  who  docs  not  give  bond  with 
approved  security  as  required  by  the  statute,  but  takes  possession  of 
the  properly,  holds  adversely  to  the  administrator,  and  may  acquire  a 
perfect  title  under  the  statute  nf  limitations  of  six  years. — Lay's  Ei'r 

v.  Lawson's  Adm'r,  377 

9.  Adverse  possession  for  the  time  prescribed  as  a  bar  by  the  statute  of 
limitations,  may  be  given  in  evidence  under  the  plea  of  the  general 
issue  in  detinue.  377 

10.  The  act  of  1846  allowing  several  replications  to  a  plea  of  the  statute 
of  limitations,  and  other  pleas  therein  specifiwl,  applies  to  a  plea  set- 
ting up  the  statute  of  limitations  of  another  State. — Thomason  v. 
Odum,  480 

11.  The  proviso  to  the  statute  of  limitations  of  Florida  in  favor  of  per- 
sons "  beyond  the  seas  or  out  of  the  country,"  includes  a  resident 
citizen  of  another  State  who  haa  never  been  in  Florida.  480 

12.  A  replication  to  a  plea  of  the  statute  of  limitations  of  another  State, 
alleging  that  the  property  wa.*^  converted  in  this  State,  and  carried 
into  another,  where  it  was  purchased  by  defendant  and  brought  back 
again,  and  that  it  has  not  been  in  this  Stntp  more  than  four  years 
since  the  conversion,  is  bad  on  demurrer.  480 

13.  In  summary  proceedings  by  notice  and  motion  against  Bank  debtors, 
the  notice  serves  the  double  purpose  of  a  writ  ami  declaration,  and 
prevents  the  statute  of  limitations  from  creating  a  bar,  although  the 
motion  for  judgment  is  afterwards  delayed. — 8t-anley  v.  Bank  of 
Mobile,  652 

14.  To  remove  the  bar  of  the  statute  of  limitations  after  it  is  complete, 
the  admission  must  extend  not  only  to  the  correctness  of  the  original 
debt,  but  also  to  a  present  willingnctis  or  liability  to  pay  it. — Pool's 
Ex'r  V.  Rclfe  et  al.,  701 

15.  A  propotsal  liy  way  of  compromise  to  pay  the  principal,  if  the  credi- 
tor would  lo«e  the  interest,  is  not  sufficient  to  remove  the  bar  of  the 
statute  after  it  is  complete  701 

16.  A  letter  containing  an  offer  of  compromise  held  not  to  be  a  condition- 
al promi.s'!  such  as  would  become  binding  .nnd  remove  tliej'bar  of  the 
statute  on  proof  of  the  fiicts  denied  in  it.  701 

17.  When  a  debt  is  secured  by  the  cssignmcnt  of  a  mortgage,  the  secu- 
rity is  not  impaired  by  the  statute  of  limitations  barring  a  recovery 

on  the  note. — Cullum  et  al.  v.  Branch  Bunk  Molule,  797 
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MANDAMUS. 

1.  When  a  judge  of  probate  improperly  refuses  to  transfer  to  the  Cir- 
cuit Court  a  cause  in  which  he  is  personally  interested,  mandamus  lies 

to  compel  its  transfer. — Shaddeu  v.  Sterling's  Adm'rs,  518 

2.  A  writ  of  error  does  not  lie  from  the  refusal  of  a  probate  judge  to 
proceed  with  the  settlement  of  the  accounts  of  an  administrator  of 
an  insolvent  estate,  to  which  he  had  been  cited  by  a  creditor,  and  his 
dismissal  of  the  citation ;  if  the  judge  improperly  dismisses  the  cita- 
tion and  refuses  to  proceed,  mandamus  lies  to  compel  his  action.  518 

MORTGAGE. 

1.  If  the  tenant  pays  over  rents  to  the  mortgagor  after  the  law  day  of 
the  mortgage,  before  notice  of  any  claim  by  the  mortgagee,  the  pay- 
ment is  effectual  against  the  latter  ;  nor  does  the  mortgage  constitute 
any  objection  to  a  recovci'y  by  the  mortgagor  against  one  who  has 
wrongfully  received  the  rents  under  an  assertion  of  title,  when  it  is 
not  shown  that  the  mortgagee  has  a.sserted  any  claim  to  the  fund. — 
Branch  Bank  at  Mobile  v.  Fry,  770 

2.W  hen  a  mortgage  is  assigned  by  the  principal  debtor  to  a  trustee  for 
the  protcctioD  of  hi.s  surety,  with  authority  to  collect  the  mortgage 
notes  and  pay  the  debt  out  of  the  proceeds  on  default  being  made  in 
its  payment,  the  creditor  is  entitled  to  the  benefit  of  the  security. — 
CuUum  et  al.  v.  Branch  Bank  at  Mobile,  797 

8.  When  a  debt  is  secured  by  the  assignment  of  a  mortgage,  the  security 
is  not  impaired  by  the  statute  of  limitations  barring  a  recovery  on 
the  note.  797 

4.  Nor  does  the  renewal  of  the  note  affect  the  security,  although  no 
express  understanding  is  made  in  I'clafion  to  its  continuing.  797 

-5.  When  a  creditor,  whose  debt  is  secured  by  the  assignment  of  a  mort- 
gage, purchases  a  judgment  which  constitutes  a  prior  lien  on  the 
mortgaged  premises,  at  the  request  of  his  debtor,  and  with  the  ex- 
press understanding  that  it  shall  be  tacked  to  the  mortgage  and  paid 
ont  of  the  fund,  he  is  entitled  in  equity  to  have  it  tacked  to  his  mort- 
gage and  paid  out  of  the  fund.  797 

PARTNERSHIP. 

1.  When  one  partner  takes  a  bond  from  his  co-partner  on  the  dissolution 
of  the  partnership,  conditioned  that  the  obligor  shall  pay  all  the  debts 
of  the  firm,  and  the  latter  afterwards  brings  a  suit  at  law,  the  obli- 
gee is  an  incompetent  witness  for  the  defendant  to  prove  that  a  debt 
offered  as  a  set-off  "  was  due  from  said  fii-m  at  the  time  of  its  dissolu- 
tion, and  that  it  was  acknowledged'to  bo  due;  also  to  prove  the  amount 
of  the  debt,  and  what  it  was'for." — Iloyt,  Ford  &  Robinson  v.  Mur- 
phy, 466 

2.  When  a  partner  purchases  his  co-partner's  entire  interest  in  the  firm, 
undertaking  to  pay  all  the  partnership  debts,  and  afterwards  ab- 
sconds, leaving  his  individual  debts  and  those  of  the  partnership  un- 
paid, a  court  of  equity  will  re-invest  the  retiring  partner  with  his 
original  rights  as  partner,  giving  him  a  lien  on  the  partnership  assets 
for  tlie  payment  of  the  partnership  debts.  (Ligon  J.  dissent ing.)~- 
McOown  V.  Sprague  et  al.  524 

110 
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3  When  a  note  payable  to  a  pirlncrship  \s  trnnsforred  by  one  of  the 
iiitrtncra  in  payment  of  his  imliTidual  debts,  the  purchaser  acquires 
only  the  assignor's  interest,  and  holds  the  note  subject  in  equity  to  the 
f.laim  of  iho  other  pnrtners. — ILiIstcad  ct  al.  t.  Shepard,  658 

4  And  an  luisigneo  who  purchases  for  cash,  after  the  maturity  of  tbo 
note  and  while  it  is  in  the  Imnds  of  an  attorney  for  suit,  relyin,';  upon 
his  assignor's  representations  as  to  the  state  of  accoonts  between  his 
co-partner  and  liimself  and  his  right  to  dispose  of  the  note,  in  affec- 
ted with  notice  of  the  otlicr  partner's  interest  upon  a  settlement  of 
the  partnership  accounts.  C68 

5.  Ordinarily,  during  the  existence  of  the  partnership,  one  partner,  ac- 
ting within  the  scope  of  the  partnership  business,  may  sell  and  dispose 
of  the  entire  interest  in  tlie  partnership  effects  ;  but  when  the  firm, 
though  not  formally  dissolved,  has  closed  its  business,  and  reduced 
all  its  assets  to  the  shape  of  two  notes  payable  to  the  firm,  if  one 
partner  fraudulently  transfers  these,  the  purchaser  takes  them  sub- 
ject to  the  other  partner's  equity.  568 

6.  When  money  is  advanced  by  one  partner  out  of  his  individual  funds, 
to  be  invested  with  other  moneys  belonging  to  the  partnership  in  the 
purchase  of  real  estate  for  the  joint  benefit  of  all  the  partners,  and 
the  purchase  is  made  by  another  partner,  who  takes  the  legal  title  in 
his  own  name,  a  trust  is  created  in  favor  of  the  individual  members 
of  the  firm,  which  a  court  of  equity  would  enforce. — Owens  v.  (Col- 
lins &  Langworthy,  837 

7.  But  the  partner  thus  advancing  his  money  would  have  the  right,  at 
any  time  before  the  appropriation  was  actually  made,  to  change  his 
intention,  and  direct  a  different  application  of  it;  and  the  subsequent 
application  of  his  funds  in  the  manner  which  he  had  first  authorized, 
would  create  a  trust,  if  at  all,  in  his  favor  alone.  837 

8.  When  a  bill  is  filed  to  enforce  a  trust  growing  out  of  partnership 
transactions  between  complainants  and  defendant,  or  a  joint  trust  in 
favor  of  complainants  individually,  and  the  evidence  shows  a  separate 
trust  in  favor  of  one  of  the  complainants  only,  the  discrepancy  be- 
tween the  allegata  and  probata  is  fatal.  837 

9.  When  lands  are  purchased  with  partnership  funds,  and  for  partner- 
ship purposes,  equity  regards  them  as  partnership  property,  and  it  is 
immaterial  in  whose  name  the  purchase  is  made  ;  but  when  the  bill 
alleges  both  facts,  while  the  proof  shows  a  purchase  by  one  partner 
for  partnership  purposes  with  his  individual  funds,  the  proof  does  not 
sustain  the  case  made  by  the  bill.  887 

PLEADING  AND  PRACTICE  AT  LAW. 

1.  An  order  of  court  for  a  change  of  venue,  which  recites  that,  by  con- 
sent of  parties  made  in  open  court,  it  is  agreed  that  the  cause  shall 
go  to  either  one  of  two  specified  counties  at  the  election  of  the  plain- 
tiff, is  incomplete,  until  the  plaintiff  has  made  his  election  between 
the  counties  named,  and  the  court  has  acted  on  his  election  by  order- 
ing the  papers  in  the  cause  to  be  transmitted  by  the  clerk  to  the 
county  so  chosen. — Ex  parte  Rcrosou,  26 

2.  ▲  P*^ty  against  whom  an  injunction  or  procMS  of  seisurt  has  b«jn 
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obtained  in  a  chancery  suit,  and  who  has  been  injured  in  consequence 
thereof,  may,  after  the  dismissal  of  tlie  bill  for  want  of  prosecution, 
bring  his  action  at  law,  without  permission  from  the  Chancery  Court, 
to  recover  on  the  bond  of  indemnity  required  by  the  fiat  as  a  pre- 
requisite to  obtaining  the  process. — Zeigler  and  Hall  v.  David,  127 
!}.  In  such  case,  an  averment  that  the  bill  was  dismissed,  without  sta- 
ting the  grouuds  of  dismissal,  is  sufficient.                                                 127 

4.  And  it  is  unnecessary  to  aver  notice  of  the  dismissal  to  the  obligors 
in  the  bond,  as  they  are  parties  to  the  record,  and  presumed  to  be  cog- 
nizant of  the  disposition  finally  made  of  the  cause.  127 

5.  It  is  not  error  to  allow  plaintiff  to  amend  his  declaration,  even  after 
the  trial  has  been  commenced,  by  the  alteration  of  a  date  alleged  un- 
der a  videlicet,  127 

6.  A  plea  to  the  jurisdiction,  when  pleaded  in  a  court  of  general  juris- 
diction, is  bad  on  demurrer,  if  it  does  not  point  out  what  other  court 
has  jurisdiction,  and  conclude  with  the  prayer  "  whether  the  court 
will  or  ought  to  take  further  cognizance  of  the  plea  aforesaid."  127 

7.  Matter  amounting  to  the  plea  of  res  adjudicata  cannot  be  pleaded 

in  abatement. ---Fields  v.  Walker  et  al.,  155 

8.  In  detinue  for  a  slave,  a  plea  alleging  the  slave's  death  since  the  last 
continuance  is  bad  on  demurrer. ---Lay's  Ex'r  v.  Lawson's  Adm'r,         377 

9.  The  court  is  not  authorized  to  reject  a  plea  containing  matter  which 
may  be  good,  even  though  it  is  improperly  pleaded, ---Stewart  & 
Fontaine  v.  Hargrove,  429 

10.  The  act  of  1846  allowing  several  replications  to  a  plea  of  the  stat- 
ute of  limitations,  and  other ^leas  therein  specified,  (Pamphlet  Acts 
36j)  applies  to  a  plea  setting  up  tlie  statute  of  limitations  of  another 
State. ---Thomason  V.  Odum,  480 

11.  In  debt  on  an  administrator's  bond,  a  count  on  the  penalty  alone, 
not  noticing  the  condition,  is  sufficient. ---Holley  v.  Acre,  603 

12.  Appearance  and  pleading  to  issue  amounts  to  a  waiver  of  all  excep- 
tions to  previous  irregularities.---Stanley  v.  Bank  of  Mobile,  652 

13.  When  a  partnership  is  plaintiff,  and  the  christian  names  of  the  part- 
ners arc  nowhere  set  out  in  the  summons  or  declaration,  if  defendant 
neither  pleads  in  abatement,  nor  demurs,  but  goes  to  trial  on  a  plea 
to  the  action,  he  will  be  held  to  have  waived  the  defect,  and  cannot 
assign  it  for  error.— Ortez  v.  Jewett  &  Co.,  662 

14.  When  suit  is  brought  in  the  courts  of  Alabama,  for  an  injury  to 
lands  averred  to  be  located  in  "  the  State  of  Georgia,  to- wit :  in  the 
county  aforesaid,"  a  demurrer  would  not  lie  to  the  declaration,  and  a 
joinder  in  issue  by  defendant  would  not  amount  to  a  waiver  of  the 
jurisdictional  question  which  would  arise  if  the  evidence  showed  that 
the  land  was  located  in  Georgia. ---Howard  v.  Ingersoll,  673 

15.  When  the  clerk's  name  is  subscribed  to  a  writ,  to  which  is  attached 
an  affidavit  that  the  name  was  subscribed  by  the  affiant  by  authority 
of  the  clerk,  the  affiant  must  bo  taken  to  have  been  the  clerk's  depu- 
ty, and  the  writ  is  properly  issued. ---yonge  v.  Broxson,  684 

16.  It  is  not  necessai-y  that  a  writ  should  on  its  face  specify  the  place  at 
wliicii  the  court  is  to  be  held,  or  the  first  day  of  the  term  to  which  it 
is  returnable  ;  these  are  fixed  by  law,  and  suitors  are  presumed  to  btj 
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cognltant  of  them.  684 

17.  The  fttct  that  a  writ  is  uddresaed  "  to  any  lawful  officer  "  of  a  spcoi* 
fie<l  county,  instead  of  "any  sheriff  of  the  State  of  Alabama,"  is 
matter  of  abatement  only,  and  not  available  on  error.  684 

18.  From  the  time  the  ovigin.-il  process  is  served,  until  the  final  judg- 
ment, the  parties  are  presumed  to  be  in  court,  and  need  no  further 
notice  of  the  orders  there  taken  in  reference  to  the  case.  684 

19.  When  suit  is  brought  on  a  note  in  the  name  of  the  payee  for  the  use 
of  another  person,  if  the  defendant  does  not  by  plea  deny  its  execution, 
the  note  itself  imports  a  consideration,  and  this  presumption  is  not 
repelled  by  showing  that  the  payee  "  never  was  the  owner  of  the  note, 
and  never  put  it  in  circulation  or  authorized  it  to  be  done." — Bird  v. 
Wooley,  use  &c.,  717 

20.  In  debt  on  an  administrator's  bond,  to  charge  liis  sureties  with  a 
judgment  rendered  against  him  as  administrator  to  be  levied  de  bonis 
intestatia,  it  is  not  necessary  that  the  declaration  should  allege  that 
the  judgment  was  rendered  on  a  debt  wliich  was  a  proper  charge 
against  the  estate,  or  against  the  administrator  as  such.-Ileid  v.  Nash,  788 

21.  When  the  record  shows  that  pleas  were  filed  and  demurred  to,  the 
pleas  found  in  the  record  will  be  presumed  to  be  those  which  were 
filed,  although  they  are  not  signed  by  counsel,  nor  endorsed  as  filed.    783 

22.  J^'il  debet  and  performance  generally  are  not  good  pleas  to  debt  on 
bond  assigning  special  breaches.  733 

23.  A  plea  averring  that  the  judgment  against  the  administrator  was  not 
a  proper  debt  or  charge  against  the  intestate,  nor  against  his  admin- 
istrator as  such,  is  but  the  statement  of  a  conclusion,  and  therefore 
demurrable.  *  783 

24.  A  plea  averring  that  the  intestate's  estate  has  been  duly  declared 
insolvent  and  is  in  progress  of  settlement,  is  fatally  defective  on  de- 
murrer. 733 

25.  So  also  is  a  plea  containing  the  additional  averment  that  plaintiff 
failed  to  present  his  judgment  as  a  claim  against  the  estate  within  six 
months  after  the  declaration  of  insolvency.  733 

20.  A  plea  of  plene  administravit  is  bad  on  demurrer,  if  it  does  not  al- 
lege that  the  assets  were  fully  administered  before  suit  brought.  733 

27.  Consent  to  "  plead  in  short,"  where  a  demurrer  is  isterposed,  dis- 
penses only  with  formal  matters,  and  not  with  matters  of  substance  ; 
if  a  plea  is  pleaded  by  name,  all  material  averments  will  be  consider- 
ed as  made;  but  if  it  is  partly  drawn  out,  the  want  of  a  material 
averment  is  fatal.  783 

28.  "Plaintiff  claims  $50,  for  work  and  materials,"  held  a  sufficient 
statement  to  sustain  a  judgment  by  default  and  writ  of  inquiry. — 
Martin  v.  Higgins,  776 

29.  An  action  of  debt  lies  on  a  bond  conditioned  that  the  obligor  shall 
indemnify  the  obligee  against  his  guaranty  of  a  third  person  which 
had  been  given  at  the  obligor's  request. — Carr's  Ex'r  v.  Wyley,  821 

80.  A  foreign  executor  may  sue  in  the  courts  of  this  State  ;  and  if  he 
makes  profert  of  his  letters,  the  effect  is  the  some  n.«i  if  they  were  fsct 
cut  in  the  declaration,  although  he  does  not  aver  in  what  State  they 
were  granted.  g'^l 
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PRESUMPTIONS  AND  LEGAL  INTENDMENTS. 

1.  When  evidence  is  adduced  to  the  court  on  a  preliminary  examination 
toucliing  the  incompetency  of  a  witness  by  reason  of  insanity,  the  Ap- 
pellate Court  will  presume  that  the  judge  was  not  influenced  by  any 
evidence  which  he  ought  not  to  have  considered. — Campbell  v.  The 
State,  44 

2.  When  a  deed  is  made  to  two  jointly,  the  law,  in  the  absence  of  proof 
as  to  their  respective  interests  presumes  that  they  are  equally  inter- 
ested ;  and  the  transfer  by  one  of  them,  by  words  in  prcesenti,  of  all 
his  right,  title  and  interest  in  the  lands,  conveys  a  moiety. — Long  v. 
McDougald's  Adm'r,  413 

3.  When  an  order  of  sale  made  by  the  Orphans'  Court  does  not  on  its 
face  appear  to  have  been  grmted  on  the  application  of  the  adminis- 
trator, that  fact  will  be  presumed  after  the  lapse  of  twenty  years. — ■ 
Lay's  Ex'r  v.  Lawson's  Adm'r,  377 

4.  Wliere  the  record  shows  an  irregular  final  settlement  of  an  estate, 
the  court  will  presume  in  favor  of  its  correctness,  after  the  lapse  of 
twenty  years,  that  the  necessary  notices  were  given,  and  that  the 
parties  in  interest  were  present. — Barnett's  Ex'r  v.  Tarrence,  463 

6.  Where  the  slaves  returned  in  the  executor's  inventory  as  belonging 
to  the  estate  are  divided  by  commissioners,  under  an  order  of  the 
Orphans'  Court,  among  the  distributees,  and  after  the  lapse  of  twen- 
ty years  one  of  the  distributees  attempts  to  charge  the  executor  with 
the  value  of  other  .slaves  not  included  in  the  inventory,  and  shows  no 
excuse  for  his  delay,  his  claim  cannot  be  asserted  or  allowed  in  the 
Orphans'  Court.  463 

6.  Where  a  receipt  bears  date  five  days  anterior  to  a  note,  and  is  for  a 
different  account,  the  court  cannot,  in  the  absence  of  proof  explain- 
ing the  incongruities,  infer  that  they  were  given  for  the  same  debt. — 
Hollingsworth  v.  Martin,  591 

7.  It  is  not  necessary  that  a  writ  should  on  its  face  specify  the  place  at 
which  the  court  is  to  be  held,  or  the  first  day  of  the  term  to  which  it 
is  returnable ;  these  are  fixed  by  law,  and  suitors  are  presumed  to  be 
cognizant  of  them. — Yonge  v.  Broxson,  684 

8.  From  the  time  the  original  process  is  served,  until  the  final  judg- 
ment, the  parties  are  presumed  to  be  in  court,  and  need  no  further 
notice  of  the  orders  there  taken  in  reference  to  the  case.  684 

9.  When  the  record  shows  that  pleas  were  filed  and  demurred  to,  the 
pleas  found  in  the  record  Avill  be  presumed  to  be  those  which  were 
filed,  although  they  are  not  signed  by  counsel,  nor  endorsed  as  filed. — 
Reid  v.  Nash,  733 

PROBATE,  COURT  OF. 

1.  The  action  of  the  Probate  Court  under  the  act  of  February  11,  1850, 
upon  questions  of  fact  growing  out  of  administrations,  is  a  matter  of 
law,  and  is  rcvisable  in  the  Appellate  Court  in  the  same  manner  as 
the  decisions  of  the  court  on  questions  of  fact  which  are  referred  to 
the  court  rather  than  to  the  jury;  in  such  cases  the  Appellate  Court 
will  look  to  the  wliole  evidence,  if  it  is  to  be  found  in  the  record,  and 
wiU  not  send  the  case  back  for  another  trial,  if  enoagh  remains  to 
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■ustaia  the  judgment  rejecting  testimony  which  may  have  been  iller 
gaily  admitted.— Boglo  ot  al.  v.  Bogle's  Adm'r,  644 

2.  The  Court  of  Probate  can  only  authorize  a  public  sale  by  a  guardian 
in  the  mmner  prescribed  by  the  statute;  a  private  sale  under  an  or- 
der of  the  court,  though  sanctioned  by  the  court,  passes  no  title  as 
against  the  ward. — Hudson  v.  Ilclmes'  Ex'rs.  585 

8.  A  decree  of  the  Orphans'  Court  in  favor  of  a  distributee  for  a  bal- 
ance found  in  the  administrator's  hands>  is  evidence  of  assets  in  his 
hands  to  that  amount,  and  sufficient  to  sustain  a  judgment  on  the 
bond  against  his  sureties. — HoUey  v.  Acre,  003 

4.  The  Court  of  Probate  can  only  allot  dower  in  the  mode  prescribed  by 
the  statute,  and  in  those  lauds  of  which  the  husband  die  1  seized  ;  if 
the  husband  aliened  in  his  life-time,  and  the  purchaser  has  put  valua- 
ble improvements  on  the  lands,  ho  may  come  into  equity  against  his 
vendor's  widow  and  heirs,  to  have  the  dower  claim  settled  and  deduct- 
ed from  the  unpaid  purchase  money. — Thrasher  and  Mitchell  v.  Pinck- 
ard's  Ileirs  and  Adm'rs,         •  616 

6.  A  decree  of  the  Orphans'  Court  rendered  prior  to  the  passage  of  the 
act  of  184i3,  in  favor  of  an  administrator  de  bonis  non  against  a  pre- 
ceding administrator,  for  moneys  received  in  the  course  of  adminis- 
tration and  unaccounted  for.  in  not  merely  voidnhle,  but  void. — Han- 
na,  adm'r,  v.  Price  et  nl.,  82tf 

PROHIBITION. 

1.  The  Snpreme  Court  has  a  discretionary  power  to  grant  writs  of  prohi- 
bition to  all  the  inferior  courts  of  the  State ;  but  the  writ  should  nev- 
er be  granted,  except  in  cases  where  the  inferior  court  has  clearly  ex- 
ceeded its  jurisdiction  in  the  order  complained  of.  and  the  relator  has 
no  other  remedy  to  which  he  can  resort  for  his  protection. — Ex  parte 
Morgan  Smith,  94 

2  An  interlocutory  order  of  the  Chancellor,  directing  '^that  a  receiver 
be  appointed  to  t!>ke  possession"  of  the  defendant's  estate,  "and  that 
he  and  either  of  the  parties  have  leave  to  apply  to  the  court  for  any 
other  or  further  directions,  as  to  him  may  be  necessary ;  and  that  it 
be  referred  to  the  register,  to  appoint  a  fit  and  proper  person  to  be 
the  receiver  aforesaid,  the  person  soto  be  appointed  first  giving  bond," 
&c.,  and  directing  the  defendant  to  deliver  up  to  him  his  plantation, 
&c„  is  a  nullity,  and  the  writ  of  prohibition  should  go  from  the  Su- 
premo Court  to  revoke  it,  and  prevent  proceedings  nn;lf»r  if.  (Per 
Justices  LiooN,  Qoldtiiwaite  and  Prelan.) 
(Chilton,  C.  J.,  and  Gibbons,  J.,  dissenting^  held  that  tiiu-  truer  was 
only,  at  most,  an  erroneous  construction  of  the  statute;  that  the  re- 
lator should  have  first  applied  to  the  Chancellor,  by  petition,  for  a 
correction  or  modification  of  the  order;  and  that,  as  the  Chancellor 
bad  jurisdiction  of  the  case  made  by  the  bill,  and  a  discretion  as  to 
the  appointment  of  a  receiver,  and  had  erred  merely  in  the  manner  of 
making  the  appointment,  the  writ  shonld  not  be  granted.) — Ex  Parte 
Morgan  Smith .  94 
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PROMISSORY  NOTES. 

1.  When  a  not©  is  payable  at  a  specified  day  for  a  sum  certain  which 
may  be  discharged  by  the  payment  of  a  less  sum  at  an  earlier  day,  the 
greater  sum  is  not  in  the  nature  of  a  penalty,  but  is  the  debt  actually 
due,  and  is  recoverable  if  the  less  sum  is  not  paid  according  to  the 
terms  of  the  note. — Carter  v.  Corley,  use  &c.,  612 

2.  In  an  action  against  an  endorser,  parol  evidence  being  adduced,  in 
support  of  the  certificate  of  notice  annexed  to  the  protest,  that  he 
kept  no  clerk,  and  that  the  notice  was  left  at  his  oflBce  on  the  day  of 
protest,  the  whole  evidence  should  be  i-eferred  to  the  jury,  to  decide 
whether  he  had  actually  received  the  notice. — Stanley  v.  Bk.  Mobile,    652 

3.  A  charge   is  erroneous  which   refers   it  to  the  jury  "  to  decide  as  to 
the  suflSciency  of  the  notice"  to  charge  an  endorser;  it  is  the  province    • 
of  the  jury  to  ascertain  the  facts,   whi<e  the  court   determines  their 
legil  sufiBclency  to  constitute  notice  652 

4.  When  a  notice  of  protest  is  left  at  the  offiae  of  an  endors>3r,  wlio  is  an 
attorney  and  keeps  no  cleik,  on  the  eveuing'of  the  I'.uy  on  which  it  is 
required  to  be  given,  the  law  presumes  that  he  received  it,  and  it  is 
sufficient  to  charge  him.  652 

5.  When  suit  is  brought  on  a  note  in  the  name  of  the  payee  for  the  use  of 
another  person,  if  the  defendant  does  not  by  plea  deny  its  execution, 
the  note  itself  imports  a  consideration,  and  this  presumption  is  not  re- 
pelled by  showing  that  the  payee  "  never  was  t!ie  owner  of  the  note, 
and  never  put  it  in  circulation  or  authorized  it  to  be  done." — Bird  v. 
Wooley,  use  &c.,  717 

REAL  ACTIONS. 

1.  An  action  for  damages  for  injuries  done  to  land  must  be  brought  in 
the  courts  of  the  State  in  which  the  land  is  situated. — Howard  v.  In- 
gersoll,  673 

2.  When  suit  is  brought  in  the  courts  of  Alabama,  for  an  injury  to  lands 
averred  to  be  located  in  "  the  State  of  Georgia,  to-wit :  in  the  county 
aforesaid,"  a  demurrer  wotild  not  lie  to  the  declaration,  and  a  joinder 
in  issue  by  defendant  would  not  amount  to  a  waiver  of  the  jurisdic- 
tional question  which  would  arise  if  the  evidence  showed  that  the  land 
was  located  in  Georgia.  678 

REDEMPTION  OF  REAL  ESTATE. 

1.  When  a  judgment  debtor,  or  his  assignee  of  the  equity  of  redemption, 
files  a  bill  to  redeem  lands  sold  under  execution,  he  must  allege  in  his 
bill  the  performance  of  all  that  the  statute  requires  of  him  ;  if  he 
fails  to  allege  that  possession  was  delivered  to  the  purchaser  without 
suit,  his  bill  is  without  equity. — PauUing  y.  Meade,  606 

2.  When  a  ju<lgment  creditor  files  a  bill  to  redeem,  ho  must  allege  in  his 
bill  a  tender  of  the  amount  of  the  purchaser's  bid,  together  with  ten 
per  cent,  thereon,  and  an  offer  to  credit  his  judgment  against  the  de- 
fendant with  the  further  sum  of  ten  per  cent,  on  the  amount  of  the  bid.    505 

3.  When  the  defendant  in  execution  files  a  bill  to  redeem,  he  must  al- 
lege in  his  bill  that  he  delivered  possession  to  the  purchaser  without 
suit,  or  that  the  latter  consented  to  his  retention  of  possession  as  ten- 
ant.— Sandford  v.  Ocbtalomi,  (J69 
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SEPARATE  ESTATES  OF  MAURIED  WOMEN 
See  Husband  ANi)  Wipb. 

SHERIFFS. 

1.  When  A  sherifif  is  ruled  for  failing  to  make  the  money  on  an  execution, 
which  he  had  levied  on  certain  negroes  as  the  jiroporty  of  the  defen- 
dant, he  may  rebut  the  prima  facie  liability  which  his  return  raises 
against  him,  by  showing  tliat  the  negroes  were  taken  from  his  posses- 
sion under  a  writ  of  habeas  corpus,  and  were  discharged  as  free  per- 
sons ;  and  the  writ  of  habeas  corpus  and  proceedings  thereon  are  ad- 
missible evidence  for  that  purpose. — Union  Bank  of  Tenu.  t.  Bauham,  143 

2.  When  negroes  which  arc  not  at  the  time  held  as  slaves,  are  levied  on 
and  discharged,  the  sheriff,  when  ruled,  may  repel  the  presumption 
orising  from  the  levy,  by  showing  that  they  were  free.  143 

3.  When  a  sheriff  is  ruled  for  fniling  to  make  the  money  on  an  execution, 
evidence  that  the  defendant  in  execution  "was  in  possession  of  a  liouse 
and  lot,  as  of  his  own  property,  prior  to  the  day  on  which  the  execu- 
tion came  to  the  sheriff 's  hands,  claiming  ownership  thereof,  and  con- 
tinued in  possession  until  after  the  return  day  of  the  execution,"  is 
admissible  evidence  for  plaintiff. — Whitsett,  Garner  &  Co.  v.  Slater,      626 

4.  Evidence  of  general  neighborhood  rumor  that  certain  slaves,  in  the 
possession  of  the  defendant  in  execution,  were  the  separate  property 
of  his  wife,  is  not  admissible  evidence  for  the  sheriff,  either  to  show 
an  excuse  for  not  levying  plaintiff's  execution,  or  as  tending  "to  show 
a  reasonable  excuse  for  not  levying  within  a  reasonable  time  for  ma- 
ing  necessary  inquiries  as  to  the  title  of  the  property."  626 

6.  What  constitutes  due  diligence  on  the  part  of  the  sheriff  depends  ma- 
terially on  the  facts  of  each  case,  and  no  general  rule  of  universal  ap- 
plication can  be  laid  down  by  the  courts  ;  but  where  he  receives  an 
execution  against  a  resident  citizen  of  his  county,  who  is  in  open  pos- 
session of  personal  property  suiGcient  to  satisfy  it,  and  he  makes  no 
effort,  for  thirty  days  after  its  reception,  to  levy  or  to  give  plaintiff 
notice  of  any  real  doubts  which  he  may  entertain  of  the  liability  of 
the  property  to  the  execution,  he  is  guilty  of  a  want  of  due  diligence.   626 

6.  What  constitutes  due  diligence  on  the  part  of  the  sheriff,  is  a  mixed 
question  of  law  and  fact ;  the  jury  must  determine  the  facts,  while 
the  court  decides  whether  th?y  constitute  due  diligence.  626 

7.  When  a  sheriff  has  taken  property  under  attachment,  which  Be  af- 
terwards sells,  by  agreement  between  tlie  plaintiff  and  defendant  in 
attachment,  without  an  order  of  court,  his  sureties  are  not  liable  on 
their  bond  for  his  failure  to  pay  over  the  money.' — GovemorV  tise  &Co' 

T.  Perrine  et  ol.,  807 

8.  In  an  action  against  a  sheriff  and  bif>'  sureties,  for  an  alleged  escape 
of  a  debtor  in  custody  under  bail  process,  an  allegation  in  the  declara- 
tion that  the  capias  was  •'  marked  and  endorsed  for  bail,"  is  sufficient 
to  show  that  he  was  required  by  the  process  placed  in  his  bands  to  hold 
the  defendant  to  bail. — Hutchisson  et  al.  v.  Governor,  use  &c.,  809 
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SLAVES  AND  FREE  NEGROES. 

1.  Tlie  question  of  freedom,  as  between  master  and  slave,  can  only  be 
tried  in  the  manner  prescribed  by  the  statute,  (Clay's  Digest  '542  §  19 ;) 
but  when  negroes  are  levied  on  by  the  sheriff,  as  the  property  of  the  de- 
fendant in  execution,  they  may  try  the  question  of  their  freedom,  as 
between  him  and  them,  by  petition  for  habeas  corpus. — Union  Bank  of 
Tenn.  v.  Benham,  143 

2.  A  slave  voluntarily  manumitted  is  liable  to  his  master's  antecedent 
creditore ;  but  a  child  born  in  a  free  State,  of  a  manumitted  woman,  is 
free,  although  its  mother,  on  her  return  to  this  State,  is  subject  to  the 
debts  of  her  former  owner.  143 

3.  Where  the  claimant  of  slaves  institutes  proceedings  for  their  recovery 
under  the  act  of  Congress  of  February  12,  1793,  as  fugitives  from  his 
service,  and  obtains  the  certificate  of  the  justices  in  his  favor,  as  re- 
quired by  the  act,  the  proceedings  can  only  affect  those  who  are  ar- 
rested by  the  wari'ant  of  the  justice  and  brought  before  him  ;  and  al- 
though the  certificate  declares  that  certain  other  persons,  children  of  a 
woman  who  was  arrested  and  remanded  as  a  fugitive  slave,  are  also 
slaves,  and  owe  service  to  the  claimant^  yet,  as  to  them,  the  sentence  is 

a  nullity. — Fields  v.  Walker  et  al.,  155 

4.  In  a  suit  for  freedom  under  the  statute  of  this  State,  the  trial  being  had 
on  one  issue  as  to  all  the  petitioners,  evidence  of  what  a  deceased  witness 
testified  on  a  former  proceeding  under  the  act  of  Congress  of  1793,  to 
which  only  a  portion  of  the  petitioners  were  parties,  is  not  admissible.  155 

6.  Children  born  in  this  State,  of  a  negro  woman  who  is  a  fugitive  slave, 
cannot  be  regarded  as  fugitive  slaves,  or  slaves  which  have  escaped  from 
service  in  another  State,  within  the  meaning  of  the  constitution  of  the 
United  States,  and  of  the  act  of  Congress  of  1793.  155 

STATUTES,  CONSTRUCTION  OF. 

1.  The  act  of  1850,  (Pamphlet  Acts  126  §  2,)  which  directed  a  sale  of  the 
remaining  assets  of  the  Planters'  and  Merchante'  Bank  of  Mobile,  does 
not  repeal  by  implication  the  act  of  1845,  Avhich  authorized  the  ap- 
pointment of  trustees  to  settle  its  affairs,  and  gave  them  power  to  use 
all  the  remedies  to  whicli  the  Bank,  while  in  existence,  was  entitled ; 
and  a  sale  pursuant  to  tliat  act,  of  notes  then  in  suit,  does  not  affect 
the  further  prosecution  of  it  for  the  benefit  of  the  purchaser. — Jemi- 
son  v.  P.  <fe  M.  Bank,  168 

2.  The  Mississippi  statute  of  1840,  (Hutchinson's  Code  324,  et  seq.)  which 
forbid  the  Banks  of  that  State  to  "transfer  by  endorsement  or  other- 
wise any  note,  bill  receivable,  or  other  evidence  of  debt^"  is  unconsti- 
tutional, being  in  violation  of  the  section  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts. — (Constitu- 
tion U.  S.,  Art  1,  Sect.  10.)  168 

SUMMARY  JUDGMENTS. 

].  In  a  summary  proceeding  under  the  statute,  by  a  Bank  whose  charter 
has  been  forfeited,  and  lier  affairs  placed  in  the  hands  of  trustees  for 
settlement  and  liquidatioD,  the  notice  having  been  held  defective  on  er- 
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ror,  for  the  want  of  an  averment  that  the  suit  was  instituted  by  the  di- 
rection and  authority  of  tiie  trustees,  the  court  below  to  which  the 
cause  is  remanded  may  permit  an  amendinentof  the  notice  by  the  addi> 
tion  of  that  avcnaent— Jemison  v.  1'.  &  M.  Banl:,  168 

2.  The  amendment  may  be  made  in  such  case  by  annexing  tlic  trustees' 
certificate  to  the  notice,  averring  that  the  Bank,  "  by  its  trustees  named 
in  the  certificate  annexed  hereto,  appointed  under  tlie  act  th«>rein  spe- 
cified, will  move,"  Ac.  168 

S.  Where  tlie  affairs  of  a  Bank  are  by  statute  placed  in  the  hands  of  trus- 
tees for  settlement,  after  a  judgment  has  been  rendered  on  qtto  ufarranto 
against  the  Bank  declaring  its  charter  forfeited,  the  subsequent  reversal 
of  that  judgment  does  not  affect  a  suit  previously  instituted  by  the  trus- 
tees against  a  debtor  of  the  Bank,  nor  can  he  take  advantage  of  that 
reversal  to  protect  himself  against  the  rendition  of  judgment  168 

4.  The  act  of  1850,  (Pamphlet  Acts  126  §  2,)  which  directed  a  sale  of 
the  remaining  assets  of  the  Planters'  and  Merchants'  Bank  of  Mobile, 
docs  not  repeal  by  implication  the  act  of  1845,  which  authorized  the 
appointment  oftrustees  to  settle  its  affairs,  and  gave  them  power  to  use 
all  the  remedies  to  which  the  Bank  while  in  existence,  was  entitled ;  and 
a  sale  pursuant  to  that  act,  of  notes  then  in  siiit^  does  not  affect  the  fur- 
ther prosecution  of  it  for  the  benefit  of  the  purchaser.  168 

5.  In  a  summary  proceeding  b}*  notice  and  motion  against  a  Bank  debtor, 
if  the  proper  certificate  is  api>euded  to  the  notice,  that  the  note  is  really 
and  botiajide  the  property  of  the  Bank,  the  certificate  is  proof  of  the 
jurisdictional  fact  to  the  end  of  tlu)  suit,  although  the  note  is  sold  or  as- 
signed before  judgment  168 

6.  The  tnisteesof  the  Planterd'  and  Merchants'  Bank  of  Mobile,  appointed 
under  the  act  of  1845,  were  authorized  to  take  individual  notes  to  se- 
cure a  balance  due  to  the  Bank  from  a  suspended  Bank  of  another  State, 
and  to  institute  suit  thereon  by  the  summary  remedy  of  notice  and 
motion.  1 68 

7.  In  a  summary  proceeding  under  the  act  of  1848  or  that  of  1850,  against 
a  tax  collector  and  his  sureties,  the  j)rincipal  is  a  necessary  party  to  the 
notice;  and  if  the  notice  shows  on  its  face  that  he  was  dead  before  it 
Issued,  it  is  demurrable. — Governor  v.  Powell  and  Bradley,  679 

8.  In  summary  proceedings  by  notice  and  motion  against  BanJc  debtors, 
the  notice  serves  the  double  purpose  of  a  writ  and  declaration,  and  pre- 
vents the  statute  of  limitations  from  creating  a  bar,  although  the  mo- 
tion for  judgment  is  afterwards  delayed. — Stanley  v.  Bank  of  Mobile,     652 

9.  To  authorize  a  summary  judgment  against  the  sureties  of  an  adminis- 
trator, the  record  must  show  the  judgment  against  the  administrator, 
the  bond  by  which  the  sureties  have  become  liable,  the  issue  of  an  exe- 
cution on  the  judgment  against  the  administrator,  and  its  return  "no 
property  found." — Hannn,  adm'r,  v.  Price  el  at,  826 

SUPREME  COURT 
See  PfiouiBmo.N, 

Ekrors  .\sd  Appeals, 

Baifi  or  Exceptions, 
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SURETIES. 

1.  A  failure  on  the  part  of  a  creditor  to  present  bis  claim  to  the  adminis- 
trator of  the  principal  debtor  within  eighteen  months  after  the  grant 
of  letters,  does  not  discharge  the  sureties,  nor  affect  his  right  to  proceed 
against  them. — Minter  and  Gayle  v.  Br.  Bank  at  Mobile,  762 

2.  When  a  mortgage  is  assigned  by  the  principal  debtor  to  a  trustee  for 
the  protection  of  his  surety,  with  authority  to  collect  the  mortgage 
notes  and  pay  the  debt  out  of  the  proceeds,  on  default  being  made  in 
its  payment,  the  creditor  is  entitled  to  the  benefit  of  the  security. — Cul- 
lum  et  aL  v.  Br.  Bank  at  Mobile,  t97 

TAX  COLLECTORS. 

1.  In  a  summary  proceeding  under  the  act  of  1848  or  that  of  1850,  against 
a  tax  collector  and  his  sureties,  the  principal  is  a  necessary  party  to  the 
notice  ;  and  if  the  notice  shows  on  its  face  that  he  was  dead  before  it 
issued,  it  is  demurrable. — Governor  v.  Powell  and  Bradley,  579 

TRESPASS  AND  TROVER. 

1.  If  defendant  continues  in  actual  possession  after  a  recovery  and  satis- 
faction in  trespass  quare  clausum  fregit,  plaintiff  cannot  maintain  a 
second  action  against  him  for  a  continuation  of  the  trespass,  unless  he 
shows  a  title  which  would  carry  with  it  the  constructive  possession. — 
Segar  v.  Kirkley,  680 

2.  Where  there  has  been  a  conversion  of  property  owned  by  several 
tenants  in  common,  they  may  all  waive  the  tort  and  join  in  assumpsit, 
or  each  one  may  bring  a  separate  action  for  his  interest  without  joining 
the  others. — Tankersley  v.  Childers  et  al.,  781 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 
See  Evidence  44,  56. 

TRUSTS. 

1.  Where  a  debtor  conveys  by  deed  all  his  property,  both  real  and  per- 
sonal, to  a  trustee,  in  trust  that  he  will,  first,  make  the  grantor  a  rea- 
sonable allowance  for  the  comfortable  support  and  maintenance  of  his 
familj',  and  the  education  of  his  children :  secondly,  that  he  will  pay 
all  the  grantor's  debts,  and  the  debts  incurred  in  the  execution  of  the 
trust;  and,  thirdly,  that  he  will  then  convey  the  legal  title  to  the  pro- 
perty undisposed  of  to  the  grantor's  children ;  and  delivers  the  deed,  as 
also  the  possession  of  the  property,  to  the  trastee,  who  aceeps  tlio 
trust,  the  trusts  in  favor  of  the  grantor's  creditors  and  children  become 
perfect^  and  cannot  afterwards  be  divested  or  revoked  by  any  act  of 
the  grantor  or  trustee.  And  in  such  case,  a  court  of  equity  will  enforce 
the  trust,  at  the  instance  of  the  grantor's  children ;  and  if  the  bill  allege 
that  the  trustee  has  paid  all  the  debts,  the  creditors  are  not  necessary 
parties  to  the  bill. — Andrews  et  al.  v.  Hobson's  Adm'r  et  al.,  219 

2.  Where  a  trustee  purchases  at  his  own  sale,  the  purchase  is  liable  to  be 
set  aside,  if  the  cestuis  que  trust  make  known  their  dissatisfaction  within 
a  reasonable  time,  and  have  never  ratified  or  confirmed  the  sale,  after 
being  informed  of  every  fact  connected  with  it  in  the  knowledge  of  the 
tro^tee  necaesgry  to  enable  them  to  form  a  correct  judgment.  219 
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3,  Where  one  tenant  in  common,  having  obtained  a  conreyanco  from  his 
co-t«nant  for  the  purpose  of  mortffa^:i»it!;  the  entire  estate,  and  bound 
himself  to  re-convey  one  half  of  the  liiml  uftor  the  mortgage  is  mised, 
rents  out  the  [)rcmist>8  and  collects  the  rent*,  he  becomes,  as  to  these 
rents  and  profiLs  n  trustee  by  imi>licntiuii  for  his  co-tenant,  and  when 
the  latter  seeks  nn  account  of  them,  the  statute  of  limitations  of  six 
years  will  bar  him. — Tnrletou  v.  troUlthwiiitc's  Heirs  an<l  Adtn'r,  346 

4.  Courts  of  equity  grant  relief  nijainst  conveyances  obtained  by  misrej)- 
reaentation  or  mistake ;  and  if  the  parties  occupy  a  relation  from  which 
an  unusual  degree  of  conBdenee,  affection  or  sense  of  duty  naturally 
springs,  the  utmost  degree  of  good  faith  is  recjuired  froni  the  party  in 
whom  the  trust  is  reiKtsed,  and  he  must  show  that  his  contract  is  in 
every  respect  just^  fair  and  equitable. — Boney  et  ul.  v.  Hollingsworth 

et  al.,  690 

6.  The  removal  of  a  trustee  from  the  State,  without  having  executed  the 
trust  confided  to  him,  gives  the  Court  of  Chancery  authority  to  execute 
it — CuUum  ct  al.  v.  Br.  Bank  at  Mobile,  7S»7 

VENDOR  AND  VENDEE. 

1.  A  vendor  who  takes  no  independent  security  for  the  payment  of  the 
purchase  money,  has  a  lien  ou  the  lands  for  its  payment,  as  against  the 
vendee  and  all  claiming  under  him  with  notice  of  the  lien ;  and  this 
principle  equally  applies  to  exchanges  of  lands,  and  whether  the  par- 
ties execute  conveyances  or  bonds  for  titles  only. — Burns  v.  Taylor  et 

aL,  255 

2.  When  the  only  condition  of  u  bond  for  title  is  that  titles  shall  be  made 
as  soon  as  a  patent  is  obtained  from  the  Government,  th*  presumption 
from  its  face  is  that  the  purchase  money  has  been  paid,  and  it  is  no  no- 
tice to  an  assignee  of  an  obligee  that  the  purchase  money  is  unpaid.       255 

3.  The  fact  that  land  is  in  the  possession  of  a  third  pereon  is  sufficient  to 
put  a  purchaser  upon  inquiry,  and  to  preserve  a  lien  against  him  if  he 
purchases  without  inquiry.  255 

4.  If  a  pei-son  in  possession  of  hiuil,  u]>on  inquiry  by  one  who  is  about  to 
purchase  it  from  another,  relative  to  the  title,  advises  him  to  purchase, 
and  assures  him  that  there  will  be  no  difficulty  about  the  title  if  he 
does,  and  aftarwurds  delivers  up  the  possession  to  the  purchaser's  agent, 
his  acts  amount  to  an  abandonment  or  waiver  of  a  vendor's  lien  which 

he  held  against  the  i>er»on  from  whom  the  purchaser  bought.  256 

5.  And  although,  when  afterwards  applied  to  by  tlie  ])urchaser  for  an 
assignment  of  a  title  bond  held  by  him,  he  refuses  to  make  the  assign- 
ment, until  assured  by  the  i)urohaser  that  it  will  not  impair  his  lien, 
and  makes  the  assignment  u|M>ri  this  understanding,  this  does  not  place 
him  in  any  better  or  woi-se  position,  a:*  his  lien  Wiis  already  lost  by  his 
previous  conduct  255 

6.  When  a  vendor  represents  hia  title  to  be  good,  it  is  equivalent  to  sav- 
ing that  he   has  a   perfect  title  to  the  entire  tract,  unaffected  by  any 

gaijs  ill  the  chain  of  title,   or  any  deffnt  or   inciiinbiai whatever. — 

Smitli  v.  Hobertson,  SI 2 

7.  A  court  of  equity  will  rtaciud  a  contract  of  suUi  ..v  l^.c  »ii,Unce  of  the 
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vendee,  and  restore  to  him  the  purchase  money  whicli  lie  has  paid, 
whenever  the  contract  is  tainted  with  false  and  fraudulent  representa- 
tions on  the  part  of  the  vendor  relative  to  the  title;  and  for  this  pur- 
pose, the  whole  conduct  of  the  vendor  in  relation  to  the  matter  may  be 
looked  to.  812 

8.  If  the  contract  is  made  under  a  mutual  mistake  as  to  the  vendor's  title, 
the  vendee  is  entitled  to  a  rescission,  if  he  seeks  it  within  a  reasonable 
time  after  the  discovery  of  the  mistake,  and  abandons  the  possession, 
delivering  or  oflfering  to  deliver  it  to  the  vendor.  812 

9.  The  vendee's  right  to  a  rescission  in  such  case  does  not  depend  on  his 
payment  or  tender  of  the  purchase  money,  nor  upon  the  vendor's  in- 
solvency, but  upon  his  own  promptness  in  seeking  a  rescission.  812 

10.  A  tender  by  the  vejidor  of  a  deed  signed  by  himself  and  wife,  and  at- 
tested by  two  witnesses,  is  sufficient ;  it  is  the  duty  of  the  vendee  to 
have  it  probated,  if  he  wishes  it. — Carter  v.  Corle^"-,  use  &e.,  612 

1 1.  An  outstanding  right  of  dower,  whether  perfect  or  inchoate,  is  an  in- 
cumbrance upon  a  title  which  renders  it  defective ;  and  a  vendee  who 
has  contracted  for  "good  and  lawful  titles,"  may  come  into  equity  to 
have  compensation  for  such  dower  claim  out  of  the  unpaid  purchase 
money. — Thrasher  and  Mitchell  v.  Pinckard's  Heirs  and  Adm'rs,  616 

12.  A  vendee  is  entitled  to  recover  damages  of  his  vendor  for  a  breach  of 
an  express  warranty  of  title  to  a  slave,  upon  proving  the  recovei-y  of  a 
judgment  against  his  vendee  by  one  having  an  adverse  title,  and  of  an- 
other judgment  by  his  vendee  against  himself,  and  that  defendant  was 
notified  of  the  pendency  of  both  suits. — Harris  v.  Rowland's  Adm'rs,     644 

13.  An  offer  to  rescind  by  the  vendor,  not  accepted  by  the  vendee,  has  no 
legal  effect  whatever  on  the  contract,  unless  the  offer  is  based  on  the 
fraud  or  bad  faith  of  the  vendee.  644 

14.  Where  a  vendee,  on  being  informed  that  an  adverse  title  was  set  up 
to  the  property,  examines  that  title,  and  expresses  himself  satisfied  with 
his  own,  this  does  not  deprive  him  of  his  right  of  action  against  his 
vendor  on  a  breach  of  his  warranty  of  title.  644 

VENUE. 

1.  An  order  of  court  for  a  change  of  venue,  which  recites  that,  by  con- 
sent of  parties  made  in  open  court,  it  is  agreed  that  the  cause  shall  go 
to  either  one  of  two  specified  counties  at  the  election  of  the  plaintiff^  is 
incomplete  until  the  plaintiff  has  made  his  election  between  the  coim- 
ties  named,  and  the  court  has  acted  on  his  election  by  ordering  the 
papers  in  the  cause  to  be  transmitted  by  the  clerk  to  the  coimty  so 
chosen. — Exparte  Remson,  25 

WILLS. 

1.  When  the  proponent  of  a  will  is  the  husband  of  one  of  the  legatees, 
his  declarations  that  the  testator  was  of  unsound  mind  when  it  was 
executed  cannot  be  received  to  invalidate  the  will. — Walker  v.  Jones,     448 

2.  When  one  of  the  heirs  at  law  appears  and  contests  the  validity  of  the 
will,  he  cannot  be  heard  to  assign  for  error  that  there  were  other  resi- 
dout  heirs  who  were  not  duly  notified  and  who  did  not  appear.  448 
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3.  An  instnimcnt  purporting  on  its  face  to  bo  a  deed,  ftcknowlcdged  by 
the  maker  before  u  justice  of  the  peace  to  have  been  signed  and  deliv- 
ered as'such  on  tl»e  day  of  its  date,  and  eonvcying  by  present  words  of 
gif^,  in  consideration  of  natural  love  and  nffection,  to  several  of  the 
maker's  children,  sj^ecific  legacies  of  slaves  and  all  the  money  and  notes 
and  household  and  kitchen  furniture  on  hand  at  the  time  of  his  death, 
but  reserving  to  him  the  rigiit  of  owncwhip  over  the  slaves  until  his 
death,  at  which  time  it  is  declared,    "this  deed  shall  take  effect,"  held 

a  will  not  n  deed.  448 

4.  A  testator  bequeathed  n  slave  to  one  of  hie  daughters,  by  her  maiden 
name,  "cnttreli/  for  her  and  her  children,"  and  gave  others  specific  leg- 
acies of  slaves  with  incumbrances  on  them:  JJcld,  that  the  word  "en- 
tirely" did  not  exclude  the  marital  rights  of  the  husband,  but  had  re- 
ference onU'  to  the  quantity  of  the  estate  which  the  legatee  took  as 
compared  with  the  others;  that,  if  she  was  unmarried  at  the  time  the 
will  took  effect,  she  took  a  life  estate  only,  with  remainder  to  her  chil- 
dren ;  but  if  she  was  then  mamed  and  had  children,  she  took  an  abso- 
lute estate  jointly  with  them. — Furlow's  Adm'r  v.  Merrell,  705 

WITNESS. 

1.  A  defendant,  who  is  a  formal  party  to  a  bill  as  husband  of  one  of  the 
heirs  at  law  of  an  insolvent  decedent,  is  a  competent  witness  for  his 
co-defendant,  especially  when  he  testifies  against  his  own  interest — 
Barns  v.  Taj-lor  et  al.,  256 

2.  The  correctness  of  the  rule  questioned,  which  is  laid  down  in  Holman's 
Heirs  v.  Bank  of  Norfolk,  12  Ala.  405,  that  where  a  defendant  who 
appears  from  the  face  of  the  proceedings  to  have  no  interest  makes  a 
long  and  formal  answer,  setting  up  as  a  defence  to  the  bill  matters 
which  do  not  properly  concern  him,  and  thereby  subjecting  himself  to 
a  liability  for  costs,  he  is  rendered  incompetent  as  a  witness  for  another 
defendant.  255 

8.  In  an  action  at  law  between  the  administrators  of  two  estates  concern- 
ing the  title  to  slaves,  a  woman  who  was  the  widow  of  both  of  the  de- 
cedents is  an  incompetent  witness  for  the  administrator  of  the  estate 
which  has  the  smaller  number  of  distributees. — Lay's  Ex'r  v.  Lawson's 
Adm'r,  '  877 

4.  When  a  witness  who  is  shown  to  be  incompetent  on  his  voir  dire,  is 
nevertlieless  allowed  to  testify,  facts  proved  by  him  on  his  examina- 
tion in  chief  cannot  be  looked  to  lor  the  purpose  of  curing  the  error.       877 

5.  When  one  partner  takes  a  bond  from  his  co-partner  on  the  dissolution 
of  the  j)artnership,  conditioned  that  the  obligor  shall  pay  all  the  debts 
of  the  firm,  and  the  latter  afterwards  brings  a  suit  nt  law,  the  obligee 
is  an  incompetent  witness  for  the  defendant  to  prove  tliat  a  debt  offered 
as  a  set-oif  "  was  due  from  said  firm  at  the  time  of  its  dissolution,  and 
that  it  was  acknowledged  to  be  due ;  ivlso  to  prove  the  amount  of  the 
debt,  and  what  it  was  for." — Hoyt,  Ford  6:  Robinson  v.  Murphy.  4.'5rt 

fi.  In  an  action  against  the  owners  of  a  steamboat  to  recover  damages  for 
t-he  loss  of  a  :»tage.  occa'*ione<i  by  a  eollision  In-tween  the  Atenniboat  and 
a  ferrv  flat  on  hoard  of  wbieh   the  ftnge   Wtt«,  tlie  MAgertlrivAr,   undor 
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■whose  care  and  control  the  stage  was  at  the  time,  is  an  incompetent 
witness  for  the  plaintiff,  without  a  release. — Otis  &  Jayne  v.  Thorn,  469 
In  assumpsit  to  recover  for  lumber  furnished  by  plaintiffs  to  defend- 
ant, defendant's  agent  by  whom  it  was  procured  is  a  competent  witness 
for  plaintiffs ;  and  evidence  that  he  was  indebted  to  defendant  for  mo- 
ney advanced  on  the  building  contract  at  the  time  he  procured  the 
lumber  is  irrelevant. — Ortez  v.  Jewett  <fc  Co.,  662 
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